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I 

Whether  necessary  to  produce  Grounds  and  Warrants  after  a  long- 

interval  of  time. 


1583-.     February. 


GoRDOhT  c^amst  Glekkindih. 


nn  HERE  was  ane  Gordon  that  persewit  the  Laird  of  Glenkindie  for  the  re- 
•*•  duction  of  ane  decreet.  There  was  anc  part  of  the  first  reason  of  the  sum- 
n>ons  that  bait,  that  the  persewar  was  never  summoned  to  the  giving  of  the 
said  decreet,  and  therefore  desirit  the  summons  and  executions  to  be  produced 
now  in  secunda  instantia^  and  after  the  matter,  had  lain  over  be  the  space  of 
fourteen  years.  It  was  answtrif^  That  the  defender  could  not  be  halden  to 
produce  any  summons  or  execution  after  so  long  space ;  but,  that  the  decreet 
that  buir  the  compearance  of  the  parties  was  sufficient ;  the  whilk  was  fund  re- 
levant be  the  Lords  ;  and  the  partie,  nor  yet  the  clerks,  will  not  be  astrictit  to 
produce  after  so  long  time  any  summons,  or  execution  of  summons. 

Tol.  Die.  V.  I.  p.  35^     Colville^  MS.  p.  388.. 


Nor- 

In  a  rjcduc* 
lion  of  a  de« 
cree»  found 
that  the  de- 
fender was 
not  obliged 
to  produce 
the  execution 
of  a  sunsmons^ 
at  the  dis- 
tance of  li^ 
yeais. 


1631-     July  19. 


t 

Earl  Elinghoah  agenrut  Strang. 


Found,  That  after  a  long^  interval  of  time,  (in  the  present  case  it  was  fifty- 
seven  years),  a-  compriser  could  not  be  urged  to  produce  the  warrant  of  his 
comprising.  ..  *  •  .  j      . 

-  F^L  Die.  tf.  J.  p.  353.    Durie^ 


Vol.  Xin. 


%*  See  this. case,  No  7.  p.  961 
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No  3. 

In  an  impro* 
bation  of  a 
comprising, 
the  defender 
vras  obliged 
to  produce 
the  cxfcu- 
tioni  and 
warrants  of 
it,  though  ic 
was  twenty 
years  since  its 
date  i  because 
the  person,  in 
whose  hands 
it  was,  was  a 
private  per- 
son named  by 
himself. 


1632.     March  24* 


RussEL  against  Dick. 


In  an  improbation  of  a  comprising,  wherein  the  executions  and  warrants  of 
the  comprising  were  called  for,  to  be  produced  and  improven ;  and  the  defender 
having  produced  the  principal  comprising,  which  was  deduced  20  years  since, 
he  alleged.  That  np  certification  ought  to  be  granted  for  not  production  of  the 
executions  and  warrants  thereof,  which  remain  with  the  clerk  of  the  compris- 
ing, and  come  not  again  to  the  party,  and  the  clerk  is  not  called  for  to  produce 
the  same  in  this  process,  so  the  party  cannot  be  holden  to  produce  the  same. 
This  allegeance  was  repelled^  and  a<y  a^essity  found  to  call  the  clerk  to  this 
improbation,  who  was  but  a  private  person,  and  could  not  be  reputed  a  public 
officer  or  clerk,  who  could  be  known  to  the  pursuer,  whereby  he  had  no  neces* 
sity  to  call  him,  seeing  the  compriser  might  take  at  his  pleasure  any  ordinary 
notary  to  be  his  clerk,  and  that  the  party  ought  to  take  up  all  the  warrants  of 
his  comprising,  and  to  keep  the  same  upon  his  bwn  peril,  wd  that  they  remain 
not  with  tlie  clerk,  albeit  the  co.mpf ising  \yas  deduced  10  years  since  ;  and  if 
the  party  had  omitted  to  take  his  warranto  from  the  clerk,  he  ought  to  have 
recovered  the  same  by  his  travels,  or  some  other  lawful  diligence  against  the 
clerk,  and  produced  the  same. in  this  process,  xhat  the  Lords  might  have  con- 
sidered if  it  should  have  staid  the  certification  or  not;  but  that  not  being  donci 
he  was  ordained  to  produce,  wtttiout  necessity  to  cite  the  clerk  in  this  process. 
In  the  action  £.  Kinghorn  against  George  Strang,  No  2.  p.  5165.  the  Lords 
found  the  party  not  holden  to  pi'oduce  the  warrants  of  a  comprising,  but  it  was 
an  old  deed. 


Act.  Ruijcl  kf  Burutu 


Alt.  Stuari  y  Gibion.  Clerk,  Hay. 

FoL  Die.  V.  I.  p.  353.     D//rz>,  p.  632, 


No  4^ 

The  want  of 
the  execution 
of  denuncia. 
tion  of  a  com* 
prising,  found 
not  tQ  aimui 
the  compiis- 
4ng  after 
twenty  eight 
jears. 


1636.     July^. 


NiGOLSOK  against  Burnet. 


One  Nicolson  being  cliarged  by 


Burnet  to  enter  heir  to  his  umquhile 


father,  to  the  effect  that  the  said  Nicolson  might  pay  the  debt  owing  by  his  said 
umquhile  father  to  Burnet,  and  as  use  is,  comprising  being  thereafter  deduced 
by  the  said  Burnet  of  certain  lands  against  him,  as  lawfully  charged,  &c. ; 
which  comprising  being  desired  to  be  reduced  at  the  said  Nicolson's  instance, 
against  the  heir  of  the  compriser, -upon  these  three  reasons,  vii.  that  the  pursuer, 
the  time  when  he  was  charged  to  enter  heir  to  his  father,  had  an  elder  brother 
then  livmg,  so  that  the  charge  could  not  be  executed  against  \x\VA  ;  and  conse- 
quently, the  comprising  following  thereon,  behoved  to  fall,  a  gauvst  which  it 
was  excepted^  .That  the4efendec  offered  to  prove,  in  fov^ificaix^  o^  his  charge, 
-that  iiis. elder  brother  was  then  dead;  which  allegeance  th^  I-,^      ^  ^^laitted  for 
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and  tenements  to  the  said  Janet,  cSnform  whei^eunto  the  said  Janet,  and  others 
having  right  from  her,  were  in.possession  till  the  year  1657,  by  the  space  of  37 
years.  The  said  Adam  raises  a  simimons  of  improbation  of  the  saids  whjb 
writs  ;  and  compearance  being  made  for  William  Blackwood,  in  whose  person 
the  right  of  the  said  apprising  and  disposition  and  infeftments  are  now  come  by 
progress,  compearing  and  alleging  that  no  certification  ought  to  be  granted  a* 
gainst  the  writs  libelled,  albeit  the  same  were^not  produced,  viz.  the  letters  of  ap- 
prising, with  the  execution  thereof,  the  principal  bonds,  the  e:;tracts  being  produc- 
ed ;  the  Lords  found,  that  the  defender  needed  not  to  produce  the  letters  of  ap« 
prising,  with  the  executions,  the  comprising  being  dated  so  long  time  ago ;  and 
found,  that  the  defender  producing  the  executions,  needed  not  to  produce  the 
principals,  in  regard  the  registers  are  now  lost ;  and  where  the  extracts  are  not 
produced,  they  granted  a  time  to  the  defender  to  prove  the  tenor  of  the  bonds. 

Newbythy  MS.  p.  84. 


No  5. 


1669.     February  19.         Swan  against  Burnet  Tutor  of  Leyes. 

In  an  improbation  pursued  at  the  instance  of  James  Swan  against  the  said 
tutor,  the  Lords  did  refuse  to  grant  certification  for  not  production  of  the  exe- 
cutions of  a  comprising  led  in  anno  1641,  in  respect  the  several  executions  were 
repeated  and  set  down  in  the  d^cteet  of  apprising,  bearing  the  messenger  and 
witnesses*  names  and  designations  ;  notwithstanding,  it  was  allegedy  that  the 
comprising  was  to  the  behoof  of  the  heir,  there  never  having  been  any  thing 
done  thereupon  since  the  date  thereof;  but,  before  extracting,  ordained  the 
tutor  to  give  his  oath  if  he  had  the  principal  executions  j  and,  if  not,  to  declare 
what  way  the  same  were  lost. 

TaL  Die.  V.  I.  p.  354,     Gosford,  MS.  No  121. p.  45. 


No  5. 

Pojt  hngutn 
temp  us  the 
executions  of 
a  comprising 
need  not  be 
produced  ia 
an  improba- 
tion, they  be* 
ing  repeated 
in  the  decreet. 
In  this  case  aU 
roost  30  ye&rs 
had  elapsed^ 
before  the 
improbatioa 
was  raised. 


«• 


X675.    February  18. 


Brown  against  Hume. 


William  Brown  pursues  reduction  and  improbation  of  a  decreet  of  the  She- 
riff of  Berwick,  and  the  whole  grounds  and  warrants  thereof,  and  insists  for 
certification  contra  non  producta. 

Wherein  the  Lords  found,  that  the  decreet  being  pronounced  20  years  ago, 
the  defender  Was  not  obliged  to  produce  that  part  of  the  warrants  of  the  decreet 
which  useth  to  remain  in  the  clerk^s  hands,  viz.  summons,  executions,  supple- 
ment, and  executions  thereof,  and  charge  to  enter  heir,  and  therefore  sustained 
only  certification  against  the  decreet,  and  bond  which  was  the  ground  thereof. 

Fol.  Die.  V.  I. p.  353.     Stair ^  v.  i.p.  324. 
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167S.    November  14.        William  Dalmahoy  agaimt  Ma  GoRKaiw  Aihslie. 

Found,  that  a  saaine  unregistered  is  not  absolutely  noU,  but  may  be  the  ac«- 
tive  title  in  an  improbation  of  other  rights  on  that  land.  As  aIsK>  the  Lords 
assoilzied  from  the  production  of  the  executions,  letters,  and  claim  of  appris- 
ing, because  the  decreet  of  apprising  itself  was  produced,  and  it  was  36  years 
old,  and  they  were  in  possession  by  virtue  of  it  ;  but  found  the  bonds,  and 
grounds  of  debt  whereon  it  was  led  ought  to  be  produced. 

FoL  Die.  V.  I.  p.  354     FouMtainbM^  MS; 


168 1.    February  ir. 


Kennoway  against  Crawford. 


No  9. 

There  was 
found  no  ne- 
cessity to  pro* 
duce  letters 
of  apprising 
or  execution 
thereof  of  an 
old  date,  but 
it  was  found 
necessary  to 
instruct  the 
debts  on 
which  the  ap- 
prising; pro- 
ceeded, any 
tiroe  within 
the  long  pre*  ' 
script  ion. 


In  August  1635,  Henderson  of  Clett  did  apprise  certain  tenements  in  Edin- 
burgh, from  George  Austin,  and  was  infeft  thereon  in  February  1636.     Patrick 
Austin  obtained  a  disposition  from  George  Austin  at  Martinmas  1637,  and  was 
thereupon  infeft,  and  did  also  acquire  right  to  Henderson's  apprising,  in  Febru- 
ary 1634.     Kennoway  of  Ketlston  used  inhibition  against  Austin  for  a  small 
sum,  and  upon  that  sum,  and  several  others,  did  apprise  the  same  tenements,  in 
September  1635.   James  Kennoway  having  now  right  to  Kennoway's  apprising, 
and  Thomas  Crawford  having  right  to  Henderson's  appriang,  and  Austin's  volun- 
tary disposition,  there  are  mutual  reductions,  wherein  Kennoway /Vi/ij'/j- upon  this 
reason,  that  Henderson's  apprising  is  null,  nothing  being  instructed  of  the  sums, 
whereupon  it  proceeded.     It  was  answered,  i«o,  That  after  so   long  a  lime, 
there  was  no  necessity  to  produce  the  instructions  of  Henderson's  apprising^ 
The  Lords  found  there  was  no  necessity  to  produce  the  letters  of  apprising, 
or  execution  thereupon,  but  that  it  was  necessary  to.  instruct  the  debts,  where- 
upon it  proceeded,,  any  time  within  the  prescription.     2do,  Kennoway  insisted 
against  the  voluntary  disposkion,  tipon  this  reasofv,  that  it  is  posterior  to  the 
inhibition  served  agamst  the  disponer  in  anno  1634.     It  was  answered^  imo, 
That  the  inhibition,  or  any  action  thereon,  was  prescribed  ;  for  albeit  the  cita- 
tion in  this  reduction  be  within  40  years  of  the  inhibition,  yet   the   reduction 
was  not  libelled  upon  the  inhibition^  as  the  interest,  but  open  Kennoway's  ap- 
prising; and  there  is  only  adjected  of  late,  a  reason  of  reduction  upon  the  in- 
iiibition,  which  is  neither  a  habile  way,  seeing  in  reductions  ex  capite  inhibitionis 
the  inhibitions  are  libelled  upon  in  the  reduction,  as  the  title,     ido,  This  new  ad- 
jected reason  upon  the  inhibition  is  not  withiii  40  years  from  its  date.    3//0,  Albeit 
the  inhibition  were  not  prescribed,  it  may  be  purged  by  paymei\t:  ^'bkhis  now 
offered.     It  was  answered.  That  the  inhibition  could  not  be  puriY^AM  payment, 
becau*-e  on  apprising  was  led  upon  the  ground  thereof,  and  is  exyj\..    1  ^V\\cb is' now 
irredeemable,  as  was  found  in  the  case  of  Grant  24th  l^eb.  i6Lr^  tC^^^^^^tion. 

It  was  replied^  That  the  inhibition  being  upon  a  small  sum^wu   ^^v  ^^^^^^^erc 
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sustaining  of  the  comprising,  albeit  regularly  the  allegeance  of  life  used  to  be 
preferred  to  the  allegeance  of  death ;  but  here  it  was  admitted  to  maintain  the 
•comprising  ut  actus  valeat.    The  second  reason  of  reduction  was,  That  the  lands 
•comprised  were  never  denounced  lawfully  to  be  comprised  ;  and  if  any  such 
"execution  to  that  effect  preceded  the  comprising,  which,  if  it  can  be  produced, 
the  pursuer  offered  to  improve  the  same,  and  therefore  craved,  that  the  same 
might  be  produced,  or  else  that  certification  might  be  granted  against  the  same. 
And  the  defender  alleging^  That,  after  so  long  a  time,  he  cannot  be  holden  to 
keep  his  executions,  and  the  warrants  of  his  comprising,  and  ought  not  to  be 
compelled,  post  tanti  temporis  intervallumj  to  produce  the  same,  seeing  he  pro- 
duces the  comprising,  which  ought  to  satisfy  the  production  now,  there  being 
a8  years  run  since  the  date  of  his  comprising,  which  was  deduced  in  anno  1608, 
during  the  which  whole  space,  it  was  never  quarrelled,  when  the  executions 
were  all  extant,  which  now  are  lost  or  neglected,  and  are  not  to  be  found ; — and 
The  pursuer  answering^  That  there  is  no  time  of  prescription,  or  law,  or  prac- 
>tique,  that  may  exeem  the  defender  from  the  necessity  of  keeping  of  these 
warrants ;  and  seeing  the  compriser  came  never  to  seek  the  benefit  thereof  all 
this  time,  since  the  deducing  thereof,  his  reason  ought  the  more  favourably  to 
be  received  now,  when  he  is  pursued  thereon,  never  being  pursued  while  now  i 
and  the  defender  answering^  That  the  reason  wherefore  he  could  not  do  a|iy  dili- 
gence upon  bis  comprising,  before  this  time,  was,  because  there  was  a  liferenter 
of  the  lands  living,  who  had  the  right  before  his  comprising,  during  whose  life- 
time his  comprising  could  not  take  effect,  and  who  has  died  but  \^ithin  this 
year  or  thereby  ; — ^Thx  Lords  found  the  allegeance  relevant  against  this  second 
reason,  and  in  respect  thereof,  in  this  case,  found  the  defender  ought  not  to  be 
compelled  to  produce  these  executions,  which  are  called  for  as  warrants  of  the 
comprising  coiitroverted ;  and  therefore  found,  that  no  certification  should  be 
granted,  for  not  production  of  the  same,  against  the  said  comprising.     The 
/AiW  reason  of  reduction  was.  That  the  compriser's  self,  upon  his  death-bed, 
granted  the  sum,  for  which  the  comprising  was  deduced,  to  be  all  paid  to  him, 
except  L.  40,  and  desired  that  his  heir^  and  executors  should  seek  no  more  from 
the  pursuer  but  L.  40,  which  he  offered  to  prove  by  witness -^s  present  at  the 
time,  persons  without  all  suspicion. — ^The  Lords  assoilzied  from  this  reason,  be- 
cause it  ^zs  not  found  probable  by  witnesses. 


Act  NUelson  younger. 


Alt.  BurneU,  CleiJc,  Gihsok. 

Fol.  Die.  V.  up.  353.     Dtfricy  p.  8ia 


No  4. 


1666.     November  16.        PyRVES  againa  Blackwood. 

Adam  Purves  having  pursued  reduction  and  improbation  of  a  comprising, 
and  the  grounds  and  warrants  thereof,  against  Blackwood^ 
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No  5. 

and  execu- 
tions of  an 
apprising; 
twenty-four 
years  old. 


The  Lords,  in  respect  the  comprising  was  deduced  24  years  before,  did  re- 
fuse to  grant  certification  against  the  letters  and  executions,  and  against  one 
of  the  bonds  being  registrate  when  the  principal  bonds  were  given  in  to  the 
Clerk  Register  to  lie  in  publica  cusiodia.  in  respect  of  the  troubles  of  the  time^ 
and  the  loss  and  disorder  of  the  register  ;  and  that  the  extract  was  produced, 
and  the  defender  was  content  to  abide  at  the  truth  thereof.    See  Improbation, 

Reporter,  Newbytb-  Clerk,  Hay. 

FoL  Die.  V.  up.  353.     Dirleion,  No  50. p.  20.    . 
%*  Stair  reports  the  same  case  : 

Adam  Purves  pursues  reduction  and  improbation  of  two  bonds,  alleged  grant- 
ed by  him  to  Janet  Baxter,  and  of  an  apprising  led  thereon,  against  certain 
tenements  in  Edinburgh  belonging  to  him,  and  craved  certification  contra  non 
producta.  William  Blackwood,  to  whom  by  progress  the  right  is  now. come, 
produces  the  apprising,  and  the  extract  of  one  of  the  bonds  whereupon  it  pro- 
ceeded, and  alleges  no  certification  against  the  letters  and  executions  of  the 
apprising  after  so  long  time ;  the  apprising  being  led  in  anno  1621,  and  no  pro* 
cess  of  reduction  raised  till  after  the  year  1650  ; 

Which  the  Lords  found  relevant. 

Likeas,  he  further  alleged^  no  certification  for  not  production  of  any  of  the 
principal  bonds,  because  they  were  registrate  in  the  registers  of  Session,  and  the 
principals  were  lost.  The  i^xkxsutv  answered^  That  there  were  pregnant  points 
of  falsehood,  viz.  Purves  having  gone  and  left  the  kingdom  in  anno  161 8,  and 
having  been  a  soklier  abroad  till  the  year  1630  ;  and  these  bonds,  and  the  ap- 
prising thereon,  both  in  one  month  ;  and  the  bonds  granted  to  a  woman  who 
had  no  such  estate,  but  the  servant  of  a  waiter,  of  an  evil  fame  ;  and  one  Blair 
a  witness  who  was  hanged  fo^*  falsehood. 

The  Lords  refused  certification  for  not  production  of  the  principal  bonds^ 
but  prejudice  to  the  pursuer  to  insist  in  his  improbation^  by  these  or  other  evi- 
dences, by  the  direct  manner ;  but  they  admitted  certification  against  that  bond^ 
the  extract  whereof  was  not  produced;  yet  conditionally  to  a  time,  that  the 
defender  might,  upon  the  adminicle  of  the  apprising,  insist  to  prove  the  tenor. 

Stair ^  V.  i.  p.  406^ 

*^*  This  case  is  also  reported  by  Newbyth  : 

Adam  Purves  having  granted  two  bonds  to  umquhile  Janet  Baxter  in  anno 
1671,  whereupon  the  said  Janet  deduced  an  apprising  against  the  said  Adam's 
house  in  the  Canongate,  upon  the  29th  May  1621  j  and  whereupon  she  was 
infeft  in  August  thereafter  by  the  superior  ;  thereafter  the  said  Adam,  in  anno 
162 1,  did,  in  corroboration  of  the  said  apprising,  dispose  of  new  the  saids  lands 
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manj  in  Kennoway's  apprising,  the  apprising  \vhich  is  founded  upoxi  all  the  No  o, 
sums,  cannot  make  this  one  sum,  reaching  but  a  proportion  of  the  lands  ap- 
prised^  to  be  unpurgable,  and  to  carry  the  right  of  the  whole  land,  but  in 
-  GhbitVcase  the  inhibition  and  apprising  was  entirely  upon  the  same  grounds. 
The  LoiiDS  found  that  the  interruption  of  the  inhibition  was  not  to  be  reckon- 
ed from  the  date  of  the  citation  of  this  reduction,  but  from  the  time  that  the 
reason  ex  capitc  inbilnttMis  was  eiked  ;  bi^t  superseded  to  give  answer  to  that 
point,  whether  the  sum  was  portable  by  payment,  till  the  conclusion  of  the . 
cause,  that  it  might  appear,  whether  the  inhibition  was  extinct  by  prescription, 
or  if  there  was  any  other  interruption.  Kennow^y  did  further  insist  upon  this 
reason,  that  the  voluntary  disposition  bught  to  be  reduced,  as  being  a  gratifica- 
tion of  the  common  debtor  Austin,  after.  Kennoway's  apprising  was  deduced, 
and  so  null,  by  the  last  clause  in  the  act  of  Parliament  1621,  against  fraudu- 
lent dispositions.  It  was  anrwcred^  That  the  foresaid  clause,  being/only  in  fa- 
vours of  the  diligence  of  creditors,  it  could  not  be  extended  to  this  case,  where 
the  appriser  had  done  no  diligence  to  complete  the  apprising,  either  by  infeft- 
ment  or  charge,  for  several  years  before  the  voluntary  disposition,  nor  ever 
since ;  and  therefore  such  legal  diligences  canfiot  be  like  such  diligences  which  \ 
disable  debtors  to  sell  to  their  creditors  at  any  time  after,  but  only  during  the 
course  of  diligence,  when  it  is  followed  out. 

^    The  Lords  did  also  supersede  to  give  answer  to  this  point,  till  the  conclu- 
sion of  the  cause. 

1681.  June  22. — James  Kennoway  having  right  to  an  apprising  of  some  te- 
nements in  Edinburgh,  pursues  reduction  against  Thomas  Crawford  and  others^ 
of  the  rights  of  the  tenement  ex  capite  inhibitionis^  and  other  reasons.  It  was. 
formerly  found  that  the  reason  of  reduction  ex  capite  inhibit ionis,  not  having 
been  filled  up  till  40  years  were  past,  from  the  date  of  the  inhibition,  that  the 
inhibition  was  prescribed.  The  pursuer  now  further  alleges.  That  the  inhibi- 
tion cannot  prescribe  by  40  years  from  the  date  of  the  executions,  but  from  40 
years  after  the  date  of  the  right  granted  by  the  inhibited  person;  because  inhibi- 
tions being  to  prevent  posterior  deeds  of  the  person  inhibited,  the  inhibiter  non 
valebat  agere^  till  such  deeds  were  done.  2rfo,  Though  there  were  40  years 
since  the  .deeds  done  by  the  person  inhibited,  yet  the  prescription  of  the  inhi- 
bition is  interrupted  by  the  pursuer's  reduction,  which  ab  initio  relates  his  right, 
which  is  an  apprising  upon  bonds,  upon  which  bonds  the  inhibition  was  led  j  so 
that  the  action  upon  the  apprising  interrupts  the  prescription  of  the  bonds,  and 
consequently  the  inhibition  following  thereupon ;  seeing  the  pursuer  hath  not 
relinquished  his  right,  but  within  prescription  hath  followed  the* same,  and  ta- 
ken documents  thereupon  ;  and  tliierefore  interruptions  do  exclude  prescription* 
of  all  rights,  principal  and  accessory ;  as  interruption  against  a  principal  debtor . 
excludes  prescriptions  against  all  the  correi  debendi,  whether  principal  or  cau- 
tioners,  and  all  securities  for  that  sum;  and  an  annualrcnt  out  of  many  tene- 
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No  9..  ments,  or  out  of  one  divided  thereafter,  taking  efl^et  bypajment  or  intermix 
tion  against  any  oiie«  preserres  the  anncalreist  asto  alL  It  was  annverrd. 
That  albeit  prescription  is  excluded  by  possession  or  ioterrapdon,  qaaad.  all 
rights  principal  or  accessory,  yet  it  is  not  so  as^  to  leg;|l  acts,  -whereby  nor^t 
is  acquired,  but  only  a  stop  put  to  opposite  rights,  such  as  inbibitton,  or  arrest- 
ment, or  process  of  reduction,  or  declarator  ;  for  though  ithe  user  of  these  le- 
gal diligences  should  possess  by  his  right »  which  doch  much  more  exclude  pre^ 
scription  than  any  process  or  citation,  it  cannot  be  pretended. that  these  legal 
diligences  would  not  prescribe  by  possession  by  the  principal  ri^t ;  but  it  is. 
clear  that  arrestments  would  prescribe  by.  the.  late  act  of  I^rHament,  not  being 
proceeded  on  in  five  years,  albeit  the  ground  of  the  arrestmeal  were  not  prescrib- 
ed, yea  albeit  the  creditor  should  pursue  for  payment  upon  the  ground  of  the  ar- 
restment within  these  five  years,  which  must  much  more  hold  in  inhibitions ; 
for  that  wbtc|i  properly  pKscribes,  is  not  the  inhibition  but  the  action  thereon  ; 
~  and  there  being  here  no  action  upon  this  infaibirion  for  40  years,  neither  posses- 
sion nor  action  upon  the  ground  thereof,  though  it  had  beea  directly  upon  the 
bonds,,  will  preserve  the  inhibition  from  prescribing.. 

The  Lords  found  that  there  being  no  action  upon  the  inhibirion  for  40  years 
after  the  date  thereof,  and  after  the  right  reducible  thereby,  that  a  reduction 
upon  the  ground  thereof,  not  relating  the  inhibition,  did  not  interrupt  the  pre- 
scription of  the  iiahibition  or  action  thereupon  ;  albeit  it  was  alleged  that  the 
inhibition  was  given  out  with  this  reduction  within  the  40  years,  i^hich  the 
Lords  regarded  not,  seeing  nothing  was  mentioned  in  the  reduction  of  the  in- 
hibition till  the  40  years  were  past ;  for  they  thought  it  was  of  great  inconve- 
nience to  the  security  of  land-rights,  for  which  registers  are  only  inspected  for 
40  years  past,  to  find  out  inhibitions,  which  would  not  be  secure,  if  possessing 
or  pursuing  upon  the  ground  of  the  inhibition  might  perpetuate  the  same.  See 
P-p.EscRipnoN ,— Inhibition- 

Fol.  Dic.v,  i:p.  354.     Stair,  v.  2.  p.  858  W*  88o, 


No  10. 

Ccrti(ica\ioD 
in  a  reduc- 
tion ar.d  ini' 


1706.     yune  20.  Stkacbm^  against  Creditors  of  Edzell; 

ft 

"   STRACHAN,.an  adjudger  of  Lindsay  of  Edxell's  estate,  for  himself,  and  as- 
signee by  other  creditors^  for  near  an  hundred  thousand  pounds  Scots,  pursues 
pro^bation"*        a  reduction  and  improbation  against  the  whole  other  creditors ;  and  the  terras 
cannot  pass        beinc  run,  and  sundry  partial  productions  being  made,  he  craved  certification 

against  war-  o  '  •'*  ••ir  %_i_i  t_  n 

ranis  ahcr  ^Q  contra  fion  producta^  and  the  principals  of  such  bonds,  whereof  only  extracts 
rbc'p^Jl'e"  vrcre  produced.  Alleged,  This  process  being  against  a  great  multitude  of  ere- 
by  tbtdefcn^     ditors,  defenders,  and  pursued  only  to  force   production,  in  order  to  a  ranking 

dcr's  oath,  ,,-,.ttni_jt_-ji  *, 

that  they  arc  and  sa^c,  it  would  DC  an  mtolerable  hardship  and  vast  expencc  to  go  and  take 
andkept'i)  o^t  all  thc  grounds  and  warrants  of  their  adjudications,  and  other  diligences 
by  him.  ho^xi  thc  respeQlivc  clerks,  up  and  down  the  kingdom  per  omnes  7'egni  an^ulos^ 
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and  produce  them  here ;  and  the  extracts  were  sxifBcient  to  carry  on  the  roup  j  J^o  i  o^ 
and  by  the  same  rules  he  ought  to  produce  principals  of  all  the  adjiidication% 
their  jp:ouQ$l&  and  warrants,  whereunto  he  has  right,  which  he  has  not  done^ 
seeing,  quod  quisque  juris  in  alium  statuerit,  eodem  et  ipse  uti  debet.  Answered^ 
He  craved  nothing  but  what  was  common  law  and  practice  ;  and  the  defenders 
being  more  or  fewer  did  not  alter  the  case,  being  but  majus  et  minus  ;  and  he 
had  reason  to  believe  if  the  principals  were  produced,  sundry  vitiations  and 
-nullities  would  appear  ex  facie  scriptura^  which  cannot  be  known  by  extracts ; 
and  he  has  libelled  a  reason  of  falsehood  against  them  all ;  and  if  there  be  mar^ 
ginal  notes  on  the  principals  unsubscribed,  or  wanting  witnesses,  at  least,  not 
bearing  they  were  adhibited  to  the  addition  of  these  margins,  how  can  this  be 
discovered  by  extracts  ?  Nullo  modo;  and  for  his  own  production,  when  they  are 
as  £cir  advanced  as  he,  and  have  raised  an  improbation  against  him,  he  shall  ne^ 
ver  dechnc  to  produce  the  principals  ;  but  in  boc  statu  processus^  he  has  pro- 
duced enough  of  title  adfundandum  titem^  and  to  force  them.  The  Lords  saw 
inconveniences  on  both  sides,  but  considered  what  had  been  the  constant  form 
observed  ;  that,  imo,  as  to  old  warrants  past  20  years,  as  in  letters  and  execu- 
tions of  apprising,  no  man  was  obliged  to  produce  these,  unless  it  was  offered 
to  be  proved  by  their  oath,  that  they  were  not  kept  up  by  them,  and  had  them.  ^ 
Q.do^  They  made  great  distinction  betwixt  the  grounds  and  warrants  of  de- 
creets, the  grounds  being  the  bonds,  contracts,  dispositions,  assignations,  con- 
firmed testaments,  retour,  and  other  titles  of  the  pursuit ;  and  these  being  ge- 
nerally got  back  by  the  parties,  they  ought  to  be  produced  ;  the  warrants  ara 
the  libels,  executions,  minutes  of  process,  interlocutors,  8lc.  which  lie  in  the 
clerk's  office,  as  the  warrant  of  the  decreet,  and  such  after  a  certain  space  of 
years  cannot  be  called  for.  3//0,  If  they  are  writs  registrate  in  the  books  of 
Session,  a  condescendence  on  the  dates  of  their  registration  is  sufficient  to  bur- 
den the  pursuer  with  searching  them ;  but  it  is  otherwise  in  writs  registrate  in 
the  inferior  courts.  Therefore  the  Lords  found  certification  ought  to  pass 
against  these  if  not  produced ;  but  in  regard  of  the  importance  and  consequence 
of  the  danger,  they  gave  the  defenders  a  diligence  to  cite  the  clerks  for  reco- 
very pf  these  principals  j  and  because  they  were  dispersed  through  so  many  ju- 
dicatories, they  assigned  the  first  of  November  for  the  first  term,  that  they 
might  have  the  vacancy  to  search  them  out.  Some  thought  it  might  be  for  the 
advantage  of  the  lieges  to  renew  the  custom  used  in  the  English  time  to  return 
to  the  parties  their  own  principal  writs,  it  being  presumable  they  will  take  more 
care  of  them  than  the  clerk's  servants,  who,  for  a  dollar  or  two,  will  give  out 
sometimes  principal  papers,  as  happened  in  Captain  Waddel's  case^,  and  sundry 
others ;  and  in  Saline  and  Hart's  case  last  winter*,  a  disposition  registrate  in  1644 
*  being  searched  for,  a  testificate  was  reported  from  my  Lord  Register,  bearing, 

non  est  injientus ;  by  which  the  lieges  are  at  a  vast  uncertainty ;  but  this  vel  eg^ 

*  Examine  General  List  of  Names. 
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No  I O.       constUutione  imferatoria^  or  at  least  aa  act  of  sederunt  to  establish  it:    St€  Im- 

PROBATION.  • 

Fol.  Die.  V.  J.  p.  553,     FuuntainbaU^,v^2. p.  336^. 


1743,     lehruary  5.  Maxwei.  and  Riddel  against  Maxwkl: 

No  II.  ^  . 

Decree  of  ad-         In  a  rcductioD  and  improbation  at  the  instance  of  Robert  Riddel  of  Glenrid-  - 

tw'!)d*Jb^s  ^^^  ^^^»  against  James  Maxwel  of  Barncleugh,  it  being  objected  to  an  adjudication' 

vhiie  the  bill  pioJuced  for  Bamcleugh,  That  the  same  was  null  as  being  led  for  two  deb\s, 

°ion  inemfon-  though  Only  One  of  these  debts  was  contained  iir  the  bill  of  adjudication  ;  it 

cd  one  only,  was  tf/i/xt^^rr^rf  fof  the  defender,  That  it  being  now  moie  than  20  years  since 

sustained  af-  ,  .  t_  j  j 

tcr  20  years.       the  date  of  the  adjudication,  he  was  not  bound  to  produce  the  warrants  ;  and 

though  such  bill  should  be  in  the  signet,  there  might  have  been  another  bill  for 
the  other  debt ;  and  after  20  yeanr,  the  presumption  in  law  way,  that  the  sum- 
mons was  duly  warrant^  d  by  the  bill. 

Replied,  That  though  wan  a«ts  need  not  be  produced 'after  20  years,  yet  if 
th(y  do  appear  and  are  defective,  the  objectfon  still  lies  ;  and  as  to  the  allege- 
ance  that  there  might  have  been  another-  bill  for  the  other  debt,  that  was 
said  to  be  impossible,  for  that  it  was  inconsistent  that  one  summons  should  have 
two  warrants. 

The  Lords,  before  answer,  *  Remitted  to  the  Ordinary  to  inquire  into  thfe 
practice,  how  far  a  summons  of  adjudication,  or  any  other  passing  upon  bill,  is 
in  use  always  to  have  one  bill  for  its  warrant  ?  or,  if  the  same  summons  is  in 
use  to  be  taken  out  upon  more  bills  than  one,  wiiere  there  are  diflferent  grounds 
of  debt  ?'  And  the  most  experienced  writers  being  called  upon  by  the  Ordi- 
nary, declared  that  they  never  knew  or  heard  of  one  summons  being  raised 
upon  two  drfferent  bills,  eiilier  in  the  case  of  adjudications,  or  any  other  sum- 
mons pps  ing  the  signer. 

Upon  the  Ordinary's  reporting  whereof  the  Lords  in  the  reasoning  among 
themselves  took  up  the  case  upon  the  nature  of  the  objection  in  general  to  an 
adjudication  for  the  want  of,  or  defect  in  the  bill  of  adjudication  j  and  it  was 
on  the  one  hand  said,  tliat  it  was  doubted,  if  the  want  of  the  bill  of  adjudica- 
tion, even  within  20  years,  she  JlI  void  the  abjudication,  as  these  bills  never 
come  into  the  hands  of  the  adjudger,  but  lie  at  the  signet ;  and  should  they  be 
lost  by  the  negligence  of  servants  in  the  office,  it  would  be  the  hardest  thing 
imaginable  for  that  to  avoid  the  diligence  ;  but  still  m«Te  so  in  this  case,  where 
t;ie  2c  yea:s  were  elapsed,  and  no  cerrainty  that  the  bill  supposed  to  be  lying  at 
tlK'  signet  was  at  '\\  the  bill  on  which  the  adjudication  had  proceeded. 

j^rrsweud.  That  where  the  question  occurs  within  20  years,  hovvevev  hard  it 
may  be  on  the  p:irty,  yet  it  is  our  law,  that  the  loss  of  warrants,  ^V^^^f  ^^^se 
which  never  c.ime  into  the  hands  of  the  party,  affects  the  diUg^^^  \£  again, 
afier  .o  ,ca.,  the  wa™n.s  appear,  a„4  are  drf.ctV.e.  *e   .,,,  -^.V«« 
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within  the  ao  years ;  and  the  answer  can  never  be  admitted  that  there  might       ^^  - -^.. 
have  been  another  warrant,  for  that  would  in*  effect  resolve  into  this,  that  no 
objection  lav  after  20'  years. 

Replied,  That  it  was  true,  that  the  party  would' be  affected  by  the  loss  of 
warrants  which  never  came  into  his  custody,  where  they  are  such  as  come  un- 
der the  eye  of  the  Judge,  as,  for  example  a  special  charge ;  but  that  it  could  not 
be  admitted  to  be  true  of  such  warrants  as  never  appear  before  the  Judge  j  and 
such  is  a  bill  of  adjudication  >  and  the  case  was  supposed  of  the  reduction  of  a 
charter  for  want  of  a  signature,  which  was  said  to  resemble  this  case  the  nearest 
that  any  thing  could  dc,  where  such  reason  of  reduction  ought  not  to  be  hear- 
kened to;  and  that  therefore  though  a  bill  of  adjudication  should'  not  appear 
even  within  the  20  years,  it  ought  not  to  void  or  even  restrict  the  adjudi- 
cation; 

But  2do;  Ab  thfs  is  in  a  case  after  the  lapse  of  20  years,  it  was  said  to  be  at 
least  a  possible  supposition,  that  another  bill  liable  to  no  objection  may  have 
Ireen  the  warrant  of  the  summons.     For  though  it  be  true,  that  in  the  case,  for  ' 
example  of  a  special  charge,  extant  after  20  years,  and  liable  to  objection;'  the  ' 
presumption  will  not  ^be  admitted  that  there  may  have  been  another  special 
charge,  yet  the  case  is  very  different  of  a  bill  of  adjudication  ;  for,  the  special 
charge  is  produced  before  the  Judge,  becomes  part  of  the  record,  and  there- 
fore, there  can  be  no  doubt  that  such  special  charge- lying^  in  the  record  has  been 
the  foundation  of  the  proceedings  ;  whereas  a*  bill' 'of  adjudication  enters  upoa* 
no  file,  and  is  never  any- part  of  the  production'  in  judgment:' 

The  LoRirs^  by  the  narrowest  majority,  *  Repelled  the  objection' as  inSufli-^- 
cient  even  to  open  the  legal.* ' 

N.  B^  In  fact,  no  such  bill  of  adjudication  did  now  appear,  but  it  had  beerf^' 
brought  from  the  signet  and  laid  before  the  Ordinary,  before  whom  the  objec- 
tion was  first  made,. whereon  a  minute  had  been  extended  and  the  bill  thereaf- 
ter returned^  which  now  was  amissing  ;' all  which  was  controverted  as  no  suf- 
ficient evidfence  of  the  fact,  as  the  person  who  had  produced  the  said  bill  as 
from  the  signet,  was  said  to  be  no  proper  officer,  and  withal  a  ^exsonmahrfamigf 
the  "same  who  had  been  the  principal  agent  at  London  in  the  subornation  charg- 
ed upon  Newlands,  February  19.  and  June  17.  1741,  vo^^  Jurisdiction  ;  and 
the  minute  was  said  to  have  been  made  up  at  an  ifregular  calling  when  no 
lawyer  for  the  defender  was  present.  But,  ifvithout  entering  upon  any  inquiry 
as  to  these  facts,  the  above  judgment  was  given  upon  t!ie  suppos.l,  that  the 
bill  of  adjudication  was  extant  at  the  signet,  and  labouring  uader  the  defect 
objected  to  it.  * 

lU.  Die.  V.  3./.  25.4.     Kilierratt,  (Grounds  and  Warrants.)  Nc  2.p,  227, 
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No  12. 

Found  that 
it  was  neces- 
sary to  pro- 
duce the 
grounds  of 
an  apprising 
led  an  hun- 
dred years 
before,  in  a 
competition 
v^ith  a  poste- 
tior  appris- 
ing, with  re- 
gard to  the 
reversion  of 
wadset-lands 
contained  in 
both  appris- 
ings,  but  pos- 
sessed by  nei- 
ther of  the 
parties. 


1 759.     December  20. 

John  Mackenzie  of  Ardross  ^j^mW  John  Kosa  of  Aucbnaclokh,  and  Jams* 

.  Cu THBEax  of  Mfllcraig, 

In  the  year  1641,  Hugh  Ross  of  TolHe  granted  a  wadset  of  his  lands  of  GuU 
kennie,  mill  of  Milcraig,  and  others,  to  William  and  Gilbert  Robertsons,  -Ider 
and  younger  of  Kindeace,  redeemable  upon  payment  of  ~20,aoo  nir-is.  In 
1 721,  this  wadset  came  into  the  person  of  their  successor  William  Rober.soni 
who  was  infeft  in  the  wadset-lands,. -ia  virtue  of  a  precept  oiclare  constdt  from, 
the  superior. 

Hugh  Ross  of  ToUie  died  in  the  year  1643. 

In  1644,  Mackenzie  of  Coul  obtained  an  apprising  of  the  property-lands  of 
Tollie,  and  of  the  wadset-lands  above  mentioned,  for  payment  of  a  consider- 
able sum,  against  John  Ross,  as  lawfully  charged  to  enter  heir  to  the  said  Hugh 
Ross  his  father  ;  and  in  1647,  he  obtained  another  apprising  of  the  same  lands 
for  a  different  debt. 

These  two  apprisings,  upon  the  first  of  which  a  chatter  and  infeftment  hai 
passed  in  1644,  were  purchased  from  Coul,  in  1656,  by -Alexander  Macken- 
zie of  Pitglassie,  and  came  by  progress  into  the  person  of  John  Mackenzie  of 
Ardross. 

In  the  year  1650,  Thomas  Manson  led  an  apprismg  against  the  said  John 
Ross  of  the  whole  lands  above  mentioned  ;  and,  in  1652,  another  apprising  of 
the  same  lands  was  led  by  Mackenzie  of  InverlaaL 

These  two  last  apprisings,  upon  both  of  which  charters  and  infeftments  pas- 
*sed,  were  purchased  in  1653  .and  1658,  by  John  Ross  of  Tollie,  against  whom 
they  bad  been  led;  and  having  passed  to  his  successive  heirs,  stood,  in  1721, 
in  the  person  of  Hugh  Ross  of  Auchnacloich. 

Upon  the  23d  of  May  1721,  William  Robertson,  in  whose  person  the  wad- 
set then  stood,  disponed. the  wadset-lands  to  Hugh  Ross  of  Auchnacloich,  re- 
deemable always,  and  with  and  under  the  reversion  and  right  of  redemption 
contained  in  the  contract  of  wadset*  And,  of  the  same  date,  Hugh  executed 
a  disposition  of  these  lands,  under  the  title  of  heritable  proprietor,  in  favour  of 
hi3  son  John,  and  other  heirs  therein  mentioned. 

John  died  without  issOe  ;  and  was  succeeded  by  Robert  Ross  late  of  Auch- 
nacloich, his*  uncle  ;  who  sold  the  wadset  lands,  heritably  and  irredeemably,  to 
James  Cuthbert  of  Millcraig. 

In  1 756,  Mackenzie  of  Ardross,  whose  predecessors  had  been  in  the  con- 
stant possession  of  the  property -lands  of  Tollie,  in  virtue  of  the  two  apprisings 
led  by  Mackenzie  of  Coul,  brought  a  process  for  declaring  his  right  to  the  re^ 
version  of  the  wadset-lands,  which  were  likewise  contained  in  the  said  appris- 
ings, but  which  had  remained  constantly  in  the  possession  of  Robertsons  the 
^wadsetters,  untill  their  right  was  disponed  to  Hugh  Ros$« 
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lathis  process,  John  Ross  of  Aucbnaloich,  the  son  of  Robert,  and  ^ames  ffo  12* 
Outhbert  of  Millcraig,  appeared  as  defenders;  and  founding  upon  the  posterior 
tpprisings,  obtained  by  Manson  and  Inverlaal,  they  pleaded^  That  Ardross  had 
no  title  to  challenge  their  rights,  or  to  redeem  the  lands,  untill  he  should  pro- 
duce the  grounds  of  his  author's  apprisings  ;  seeing  neither  he,  nor  any  of  his 
predecessors  or  authors,  had  ever  been  in  the  possession  of  these  lands,  so  as  to 
acquire  a  right  by  prescription* 

Answered  iox  the  pursucTt  The  chftrter  oC^apprising  of  the- wadset 4ands^  and 
infeftment  which  followed  thereon  in  the  year  1644,  regularly  transmitted  by 
progress  to  the  person  of  the  .pursuer,  afforded  a  complete  title  to  the  right  of 
reversion,  without  piroduction  either  of  the  apprising  itself,  or  of  the  grounds 
of  debt  upon  which  it  proceeded  ;  for  that  the  said  charter  and  infeftment'com- 
pletely  denuded  Hugh  Ross-  of  ToUie,  and  vested  in  Mackenzie  of  Coul  the  . 
reversion  of  the  wadset -lands ;  and  as  the  possession  of  the  wadsetter  is,  in  the 
eye  of  law,  the  possession  of  the  reverser,  it  being  the  only  possession  of  which 
ajright  of  reversion  can  admit,  therefore  the  pursuer  has  acquired  a  good  title 
by  prescription  to  the  reversion  of  the  wadset  lands,  as  well  as  to  the  property 
of  .the  other  lands,  which  were  all  along  possessed  by  him  and  his  predecessors. 

Replied  for  the  defenders,  Neither  apprising  rior  infeftment  could  denude 
ToHie  of  the  reversion,  unless  the  apprising  were  supported  by  its  grounds,  or 
the  infeftment  confirmed  by  prescription.     And  the  pursuer  argues  altogether 
in  circido.     He  allows,  that  without  prescription,  an  apprising,  wanting  grounds, 
could  not  convey  the  reversion  ;  but  he  attempts  to  build  prescription  upon   . 
the  wadsetter's  possession  ;  and  in-  order  to  prove  the  title  he  has  to  found  on 
that  possession,  he  supposes,  that  he  came,  in  right  of  the  reversion  by  the  ap- 
prising  1644,,  which  is  just  taking  for  granted  the  point  that  it  was  incumbent 
upon  him  to   have  proved.      The  apprising  1644,.  supported  by   ho  grounds, 
gives  him  no  title  to  the  reversion,  more  than- a  disposition  without  witnesses. 
The  infeftment  can   add  no  further  title,  unless  confirmed   by  prescription. 
Prescriptton  cannot  be  without  possession ;  and  he  has  no  tfcle  to  claim  the  be 
nefit  of  the  wadsetter's  possession,  unlesss  he  prove  his  antecedent  title  to.  the    : 
reversion,  which  be  has  not  done. 

Further,  though  it  should  be  admitted,  that  this  pursuer,  if  he  were  in  a 
question  with  the  wadsetter,  might  be  entitled  to  redeem,  the  wadset,  without 
producing  the  grounds  ;  yet  the  case  is  extremely  different  in  a  competition  be- 
wixt  two  apprieings,  each  of  which,  exfacie^  gives  an  equal  right  to  the  rever-  . 
sion.  In  such  case,  the  right  of  .re  version,  stands  suspended,  until  the  compe- 
tition be  determined ;  and  the  wadsetter's  possession  will  operate  retro  in  favour 
of  the  party  who  shairbe  found  to  have,  the  preferable  right  ;  but  until  that 
point  be  determined,  neither  of  them  can  plead  upon  such  possession. 

Observed  f«an  the  Bench  ;  The  wadsetter's  possession  is  the  reversex's,  when 
zt  appears  who  is  the  ie!ver9er  y  but  Hi\AX<  tbat  is  (he  question,  his .  possession 
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'No  12.       will  a^ply  to  neither  party  against  the  other,  though  to  both,  if  joined  to  any 

third  party,  or  to  him  who  prevails,  and  islbund  to  have  the  true  right, 

*  The  Lords  found,  that  the.pqrsuer  k  Obliged  to  produce  the  grounds  of  his 
apprising.' 

.Act.  David  Ddlrymple^jun. ,  Fra»  Garden^  Thf),  Mdkr^  John  CraigU*  Alt.  Lotlthan^  Ferguson. 

G.  C.  FoL  Die.  V.  3.  j).  254.    Fai:.  Col.  No  204.^.  ^6^^ 


... ' 


^o  13. 

'Nccestary  to 
produce  the 
grounds  of 
debt,  though 
there  had 
been  posses- 
sion upon  an 
adjudication 
for  more  than 
forty  ycay». 


1 766.     March  5.      John  Chalmers  against  Maroaret  Ouphant. 

Alexavder  Black,  h^ing  bought  a  quantity  of  ^rain  from  Durham  of 
Largo,  Largo,  in  1701,  adjudged  for  the  price  a  tenement  in  the  Pptter-row, 
belonging  to  Black.  No  charter  or  infeftment  followed ;  but  possession  was 
taken  in  I7i3»  ^^^  continucjd  tiU  the  commencement  of  this  action  beyond  40 
years. 

Jean  Black,  grand  child  of  Alexander,  having  granted  a  trust-bond  to  John 
Cbalmf^rs,  be  raised  a  summons  of  adjudicatbn.  Compearance  was  made  for 
Margaret  Oliphant,  who  had  acquired  ligbt  to  Largo*s  adjudication,  and,  with 
the  decreet,  was  produced  the  contract  for  the.  corn,  but  no  receipts  to  prove 
the  delivery. 

The  pursuer  oi/V^/^^,  That. the  adjudication  was  null,  as  there  was  no.evi- 
^dence  gf  the  debt. 

^Answer ed^  Had  no  possesion  followed,  the  objection  would  have  been  good  ; 
for  then  the  adjudication  could  be  considered  as  a  step  of  diligence  only  ;  but, 
when  possession  has  followed  upon  it  for  more  than  40  years,  it  falls  to  be  re- 
garded  as  a  title-deed,  and  all  challenge  is  cutoff  by  the  negative  ;prescript  ion. 

Refliedy  A  right  to  heritage  cannot  be  lost  by  the  negative;  it  must  be  ac- 
quired  by  the  positive  prescription  ;  and  there  is  noplace  for  that  without  char- 
ter and  infeftment.  A  decreet  of  adjudication  is  no  more  than  a  legal  convey- 
ance in  security  of  the  debt ;  and  therefore  must  be  supported  by  production 
of  the  grounds  of  debt,  though  possession  has  been  had  upon  it  for  ever  so  long 

^  time. 

*  The  Lords  found  it  was  incumbent  on  Oliphant  to  produce  the  grounds  of 
her  adjudication.' 

Act.  fVigbt.  Alt.  Sttfiat^n^  Jutt.  -Clerk,  ffome. 

Jl.  R.  Fol.  Die.  V.  3.  p.  254.    Fae.  Col.  No  34.  p.  58. 


^^*  Lord  Karnes  reports  the  same  case : 

An  adjudication  was  led  anno  1701,  of  a  tenement  in  Edinl)urgh  for  the  sum 
of  L.  25x9,  upon  which  possession  following,  was  continued  above  40  years. 
The  possessor  considering  himself  to  be  proprietor  by  the  expired  legal  of  his 
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adjudication,  upon  which  he  could  take  infcftment  at  any  time,  did  in  the 
year  1731,  rebuild  and  enlarge  the  tenement,  so  as  grcvitly  to  encrease  the  va- 
lue. The  heir  of  the  subject,  upon  the  title  of  a  trust-adjudication,  brought  a 
reduction  of  the  adjudication  upon  the  following  medium,  that  the  grounds  of 
the  adjudication  were  not  produced.  The  grounds  were  a  contract  of  victual 
by  which  Durham  of  Largo  became  bound  to  deliver  to  Alexander  Black  300 
and  odd  bolls  bear  at  a  certain-  price,  with  three  receipts  by  Black,  acknow- 
ledging the  receipt  of  the  victual.  The  adjudication  bears  production  of  every 
one  of  these  documents ;  but  the  three  receipts  were  amissing  when  the  reduc- 
tion was  insisted  on,  and  could  not  be  produced.  It  was  found  by  the  Lord  Or- 
dinary, that  in  respect  the  grounds  are  not  produced,  the  adjudication  is  not  a 
title  of  prescription.  In  a  reclaiming  petition,  it  was  chiefly  insisted  on,  that 
post  tantuni  temporis  there  is  sufficient  evidence  of  the  debt  to  support  the  adju- 
dication.  It  occurred  to  me  at  advising,  that  an  adjudication,  however  old,  is 
not  a  good  title  for  a  process  without  its  grounds  ;  but  that  where  possession  has 
followed  upon  the  adjudication,  and  a  reduction  intented  of  it,  it  is  not  neces- 
sary to  produce  the  grounds  after  40  years  as  was  found,  Kennoway  conira 
Crawford,  No  9.  p.  5  c 70.  The  reason  is.  That  the  adjudication  being  rite  led 
requires  a  reduction  ;  and  that  this  reduction  must  be  brought  within  40  years, 
te  save  it  from  the  negative  prescription  ;  which,  in  other  words,  is  saying  that 
the  defender  in  possession  by  the  adjudication,  is  not  bound  to  produce  his 
grounds  to  the  pursuer,  who  is  cut  off  by  the  negative  prescription,  and  has  no 
title  to  insist  in  a  reduction.  But  the  Court  unprepared  for  this  defence,  which 
was  not  stated  in  the  reclaiming  petition,  found  that  the  defender  must  pro- 
4iuce  the  grounds  of  liis  adjudication. 

SeL  Dec.  No  244.  p.  317. 


No  I 


J' 


1782.     January  17. 
Timothy  LaN£,  and  Others,  Creditors  of  the  York-buildings  Company, 

ajraitut  Walter  Campbell  of  Shawfield. 

In  the  process  of  ranking  of  the  Creditors  of  the  York-buildings  Company, 
it  was 

Objected  to  the  interest  of  Mr  Campbell,  founded  on  several  decreets  of  ad- 
juiiication,  that  the  summonses  were  not  conformable  to  the  bills  which  were 
their  warrants ;  as  appeared  upon  production  of  these  warrants  themselves. 

j^nswered  for  Mr  Campbell ;  The  decrees  in  question  were  extracted  above 
50  years  ago.  But,  after  20  years,  it  i«  not  necessary  to  produce  the  warrants 
of  any  decree;  Cutler  of  Oroland*,  Maxwell  and  Riddel  centra  Marwell, 
No  II.  p.  5174;  Irvine  of  Drum  contra  Earl  of  Aberdeen,  No  20,  p.  5187. 
Nor  though  they  should  happen  to  be  extant,  can  any  argument  be  founded 

*  Examine  General  List  of  Names. 

Vol.  XIU.  29  G 


No  14. 

DiscoDformi- 
ty  in  warrants 
of  adjudica- 
tions appear, 
ing  on  pro« 
dacUon  after 
twenty  years 
from  their 
dates,  not 
challengeable^ 
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No  14*       "P^"  them;  Trustees  of  Murray   of  Stanhope  against.  Earl  of  March^  1772,. 

See  Appendix. 

Replied  ;  It  has  indeed  been  generally  held,  that,  after  the  lapje  of  20  years,t 
parties  are  not  bound  to  produce  the  warrants  of  decreets^  as  in  the  cases  already 
cited.  But  ho'wnever  reasonable  or  expedient  it  may  be  to  secure,  parties,  after* 
such  a  length  of  time,  from  suiTering  loss  by  the  m^re  want.cf  warrants,  it  will 
not  follow,  that,  from  the  lapse  of  a  greater  on  of  any  number  of  years,  objec- 
tions should  be  barred  which  are  founded  on  intrinsic  nullities  or  in&rmalities^ 
appearing  from  actual  production  of  the  warrants  themselves,  ^lod  ifiitio  vitio^ 
suvi  esty  tractu  temporis  convaUscere  non  potest^ 

It  was  farther  objected  to  one  of  the*  above  mentioned  adjudications,  which, 
had  been  deduced  by  a  person  called  Soraerville ;  that  though  the  sum.  of 
L.  50 :  9s.  Sterling  was- originally  libelled  for  in  name  of  damages,  and  contained 
in  the  decreet  which^was  first  extracted ;.  yet  that  the  new  extiact  now  produced 
bears,  without  any  warrant  whatever,  a  decerniture  for  L.  84. 

Observed  on  the  Bench  j  The  warrants  of  decreets  are  commonly  left  in  the 
custody  of  inferior  officers,  some  of  whom  might  possibly  be  tempted  by  par^ 
ties  to  falsify  those,  warrants,  were  this  artifice  to  have  effect  ar  such  a.  distance 
of  time  as  would  render  its  detection  difficult  or  impossible. .  For  that  reason, 
although  the  grounds  of  decreets  of  adjudication,  if  called  for  within  the  yean 
pf  prescription^,  must  be  produced;  yet  the  law  does  not  require  exhibition 
pf  their  warrants  after  20  years.  Erom  so  long  an  acquiescence  of  the  parties 
interested  to  challenge  thcmr  omnia  prasumuntur  rite  et  solenniter  acfa  i  though, 
if  an  adjudger  should  himself  produce  the  warrants,  by  thus  acknowledging 
their  authenticity,  he  must  answer  for  any  nullities  or  informalities  which  thejr 
may  labout.undei*. 

The  objection  relative  to  the. penalty  was  considered  as  affording  good  ground 
for  modifying  that  claim  to  a  very  smaUjiaiaunt* 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor,  •  repelling  the  ob- 
jections ;  with  this  variation,  that  they  modified  the  sum  contained  in  John 
Somerville's  adjudication  and  constitution  for  damages  and  expenses  to  L.  5 
Sterling  ;  and  in  so  far  restricted  the  accumulated  sum  contained  in  the  said  ad* 
judication.* 

A  reclaiming  petition  for  Timothy  Lane  against  this  judgment  was  refused 
without  answers. 

Lord  Ordinary,  Mouhoddo*  For  Objectors,  Rae^  ElphinttoH. 

For  ShawHeld,  Ilay  Camphelh  Clerk>  Colquh^un. 

S.  »  Fol.  Die.  V.  3.  p.  254.     Fac.  Col.  No  20.  j>>  38* 
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After  twenty  years,  warrants  need  not  be  produced. 

I 

17 10.     y^iy.      Competition  Creditors  of  Maxwell  of  Newiaw. 

T  ouND  that  letters  of  special  charge  need  not  be  produced  after  20  yeara, 
even  though  in  the  defender's  bands.     See  Ai^endix. — See  No  7.  p.  1 74. 

^  FoL  Die.  V.  3.  p*  254. 

%*  This  case  is  referred  to  in  No  20.  p.  5187.  as  being  dated  in  1741. 


No  15. 


1713.     February  20. 

Theodore  Morison  of  Bognie  against  The  Earl  of  L^vek. 

Tn  the  redviction  and  improbation  at  the  instance  of  Bognie  against  the  Earl 
of  Leven,  for  sweeping  away  all  rights  affecting  the  estate  of  Frendraught  i  the 
Lords,  upon  a  report  made  by  the  Lord  Arnisfcn,  found,  imo.  That  a  decreet 
of  apprising  recovered  from  a  third  party,  and  produced  ad  modum  probatUnis 
in  a  decreet  of  constitution,  against  one  as  charged  to  enter  heir  in  general, 
was  not  to  be  considered  as  a  ground  and  warrant  of  the  decreet  ;  so  that  in  a 
reduction  and  improbation  of  the  decreet  of  constitution,  and  an  adjudication 
following  thereon,  the  adjudger  was  not  bound  to  produce  that  apprising 
which  was  the  right  of  a  third  party,  in  which  the  adjudger  bad  no  interest ; 
and  therefore  the  Lorjds  refused  to  grant  certification  against  the  decreet  of  ap- 
prising, odo^  The  Lords  refused  to  grant  certification  against  a  general  charge 
to  enter  heir,  with  the  executions  thereof  after  20  years,  conform  to  the  deci- 
^on,  Brown  contra  Hume,  No  7.  p.  5169  ;  as  after  so  long  time  there  is  no 
jiecessity  of  producing  a  summons  of  adjudication  with  the  executions  thereof. 

Fol.  Die.  V.  I.  p.  354.     Forbes f  p.  674. 
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In  a  reduc* 
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17^4-     ytily29. 

Alexander  Macbrair  of  Netherwood  against  James  Maxwell  of  Barnclcugh.  ^he  want  of 

^  a  special 

In  the  reduction  of  an  apprising  dated  anno  1665,  the  following   nullities  ^^^H^^^J^f^ 

were  objected,  imo^  That  the  decreet  of  constitution  was  without  proof  of  the  ficient  to' cut 

_      /-I    _  oflTiccamula- 
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passive  titles,  any  further  than  by  the  production  of  a  general  charge  mention- 
ed in  the  decreet,  but  which  was  not  now  produced,  on  the  contrary  certifica- 
tion was  obtained  against  it.  2rfo,  There  are  other  titles  mentioned  in  the  de- 
creet, such  as  a  service  and  confirmation ;  but  against  these  likewise  certifica- 
tion was  obtained.  3^/9,  The  apprising  proceeded  upon  a  special  charge,  but  the 
decreet  did  not  mention  that  it  was  produced  to  the  inquest ;  and  certification 
was  also  obtained  against  it. 

It  was  answered  to  the  i//,  That  there  was  no  necessity  of  producing  charges 
to  enter  heir  after  20  years,  no  more  than  summonses  or  other  executions,  as 
was  found  Brown  against  Home,  No  7.  p.  5169.  To  the  id.  That  Ne- 
therwood  had  no  title  to  reduce  the  service  or  confirmation  ;  and  besides,  these 
writs  were  \npublica  custodia^  which  cuts  off  the  presumptive  falsehood  intro- 
duced by  the  certification,  upon  the  supposition  that  the  writs  were  fraudulent- 
ly kept  up,  and  that  they  w^ould  appear  to  be  forged  if  produced.  To  the  3^, 
it  was  answered.  That  the  decreet  of  apprising  was  a  special  charge,  the  whole 
of  the  apprising  being  one  execution  by  the  messenger,  and  it  narrates  a  spe- 
cial charge  to  have  been  given  ;  and  therefore  there  was  no  necessity  to  men- 
tion it  again  in  that  part  which  relates  to  the  proceedings  of  the  Court  of  ap- 
prising itself;  nor  is  there  any  necessity  of  producing  it  now  after  20.  years, 
more  than  there  is  for  producing  a  general  charge;  these  are  small  pieces  of  pa- 
per which  are  easily  mislaid  or  lost,  and  therefore  the  law  dispenses  with  the  pro- 
duction of  them  after  a  long  period  of  time. 

*  The  Lords  repelled  the  objection  founded  on  the  want  of  the  general 
charge,  retour  and  confirmation  ;  but  found,  that  the  want  of  the  special  charge 
was  a  suflJcient  ground  to  cut  off  accumulations ;  and  remitted  to  the  Ordinary 
to  determine  how  far  the  apprising  ought  to  subsist  as  to  the  penalty.* 

Reporter,  L^rd  Pebon.  Act.  BosweL  Alt.  CL  Artshhte.        Clerk,  Dahympk. 

Fol.  Die.  V.  I.  p.  354.  ^  V.  3.  p.  253.     Ed^ar.p.  112. 
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Executions  of 
general  and 
special 
charges  not 
necessary  to 
be  produced 
twenty  yetrs. 


1725.     November  26. 

Sir  William  Cockburn  against  The  Creditors  of  Thomas  Calderwood. 

In  the  competition  betwixt  these  parties,  about  a  subject  in  Mortonhall's 
hands ;  Sir  William's  interest  was  art  adjudication  led  by  Dr  Hay,  against  a 
principal  debtor ;  and  the  debt  being  shortly  thereafter  satisfied  and  paid  by  Sir 
William's  predecessor  as  cautioner,  the  adjudication  was  conveyed  anuo  1720, 
o\xt  o^  i\it  hareditas  jacens  oi  xhz  Doctor,  by  a  process  at  Sir  William's  in- 
stance against  his  representatives.  It  was  objected  by  his  competitors,  That  the 
iidjudicatioa  is  null,  i;«o,  Because  it  proceeds  upon  a  -dccreec  of  constitution, 
wherein  the*  passive  title  is  a  general  charge  to  enter  heir,  and  yet  the  execu- 
tions of  the  general  charge  not  produced.     2rfo,  It  proceeds  against  an  appa- 
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rent  help,  as  specially  charged  to  enter  heir  to  his  predecessor,  and  yet  no  spc-      ^       q 
cial  charge  or  execution  produced. 

It  was  answered  for  Sir  WiUiam,  That  general  anji  special  charges  are  of  the 
nature  of  warrants,  which  are  usually  left  with  the  clerks  of  process ;  and  cus- 
tom has  introduced  a  prescription  of  20  years,  in  favours  of  parties,  that  they 
are  not  to  be  answerable  for  warrants  after  that  time ;  and  a  most  equitable 
prescription  it  is,  that  one  for  ever  be  not  liable  for  the  negligence  of  others. 
ido.  Were  it  even  so,  that  general  and  special  charges  are  not  to  be  considered 
as  warrants,  but  as  grounds,  and  presumed  to  be  in  the  possession  of  parties 
themselves ;  (however  far  the  want  of  the  instruction  of  any  step  of  diligence 
might  operate  against  the  party  user  of  the  diligence,  who^  ought  to  have  all  in 
his  possession ;)  the  case  of  singular  successors  is  more  favourable,  who  have 
frequently  difficulty  to  recover  their  author's  papers.  And  here  Dr  Hay's  writs 
were  in  so  great  disorder,  that  Sir  William  was  even  forced  to  take  second  ex- 
tracts of  the  bond  and  adjudication ;  which  points  at  a  fair  account,  why  he 
never  came,  to  be  master  of  these  general  and  special  charges.  And  it  was  con- 
cluded to  be  extremely  hard,  if  diligences  shall  be.found  null,  especially  in  the 
persons  of  singular  successors,  after  so  long  a  time,  there  being  not  only  20, 
but  almost  40  years  elapsed,  since  the  date  of  the  adjudication  ;  and  all  for  the 
falling  by  of  an  instruction  of  a  common  step  of  diligence^,  which  every  credi- 
tor has  it  in  his  power  to  do  without  any  trouble ;  and  which  no  creditor  is  pre- 
sumed therefore  to  neglect. 

In  reply  to  the^Irj-^,  The  following  argument  was  made  use  of,  to  show,  that 
gener^  and  special  charges  are  not  warrants,  but. grounds.  The  distinction  be- 
twixt grounds  and  warrants,  must  either  be  with  relation  to  the  Judge,  who  pro- 
nounces the  sentence,,  or  the  clerk  who  makes  out  the  decreet.  With  relation  to 
the  Judge,  all  those  that  are  commonly  reckonv'd  grounds,  bonds,  bills,  &c.  are  the 
v/arrants  of  his, sentence  ;  so  that  it  can  only  be  with, relation  to. the  clerk,  that 
the  distinction  is  made;  and  these  are  called  warranto,  whigh  the  clerk  ought 
to  keep  as  vouchers  of  his  extracts ;  and  all  that  can  b^  necessary  for  that  end, 
is  the  summons,  to  shew  the  nature  of  the  process  ;  the  deposition  olf  witnesses, 
for  the  proof;  and  the  minutes,  for  t?he  sentence  ;  which  without  more,  must 
be  full  authority  for  clerks  to  extract  any  decreet.  In  th;s  view,  general  and 
special  charges  can.no  more  be  reckoned  warrants,  than  homings,  arrestments, 
inhibitions,  or  any  other  extrajudicial  step  of  diligence ;  or  even  than  bonds  or 
bills,  which  indeed  are  all  of  them  warrants  to  the  Judge ;  but  his  sentence,  in- 
stead of  all  of  them,  sufficient  warrant  to  the  clerk.  And  accjidingly  the  cus- 
tom runs,  that  seldom  (if  ever)  are  general  aod  special  charges  Itft  with  the 
clerks,  but  taken  up  by  parties  with  their  other  grounds. 

Replied  to  the  second^  It  is  enough  for  the  creditors  to  say,  that  Sir  William 
Cockburn*8  progress  wants  two  mid-couples ;  and  tliat  either  these  .mid-couplca 
never  were,  or  at  least  are  liable  to  objections,  sufficient  to  annul  the  whole 
progress.     This  objection  is  undoubtedly,  good  against  every  mortal,  who  \zt\ 
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tends  any  intc»re:t  in  the  progress,  singular  succesior  as  well  as  author.  It  is 
indeed  possible  that  the  general  and  special  charges  mi^^ht  have  been  duly  cxe- 
.cutedand  fallen  aside  by  accident  ;  but  since  it  is  also  possible  they  never  were, 
or  were. not  legally  done,  which  is  the  same  upon  the  matter,  the  creditors 
ought  not  to  loie  an  objection,  that  possibly  may  bef  competent  to  ihem;  and  tUeir 
comperitor.ought.not  to  have  a  possibihty  of.being  made  better  by  the  loss  of 
iiis  own.swrils. 

^Duplied,  The  accidental  falling  aside  of  Sir  William's -papers,  ought  in  reason 
to  give  no  more  benefit  to  Sir  William's  competitors,  than  to  himself.  What 
then  must  be  concluded  ?  Just  this,  the  Judges  will  consider  upon  .whose  side 
'the  greatest  weight  of  presumption  lies,  and  die tcrmine, accordingly,  sciz.  Whe- 
ther  it  is  most  probable  that  these  executions  were  legally  done,  and  fallen  aside 
by  accident,  or  that  they,  w^re  never  done,  or  not  done  l^egally.  And  when 
the  dispute  is  brought  to  this  shape,  it  will  be  no.diiBcult  matter  to  point  out, 
upon  whose  side  liesthe  strongest  presumption,  if  it  be  certain  that  not  once 
of  a  thousand  times,  are  any  of  these  common  and  usu^l  steps  of  diligence 
neglected  altogether,  or  executed  with  any  substantial  informahties ;  when  at 
•the  same  time,  the  casus  amissionis  is  condescended  on,  a  probable  account  giv- 
en, how  by  the  lapse  of  many  more  than  20  years,  these  executions  might  h^ve 
-fallen  aside. 

*  The  Lords  found,  that  the  want  of  the  executions .  of  the  general  and  spe- 
cial charge,  after  20  years,  is  no  nullity  or  ground  of  reduction.* 

Fol.  Die.  -V.  2.  ^.254.    Rem.  Dec.  ^.  i.  No  6^.J>.  .122* 
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•-I757-    ^(y^- 


David  Wilson  against  William  Sellers, 


In  the  year  1669,, Robert  Davidson  granted  a  bond  to  his  father  Henry,  and 
his  sister  Agnes,  in  which  he  *  grants  him  to  have  borrowed  and  received,  really 

*  and  with  effect,  in  numerate  money,  from  Henry  Davidson  his  father,  and 

m 

*  Agnes  Davidson  his  sister,  the  «um  of  600  merks  Scots ;  which  sum  of  600 

*  merks  money  foresaid,  he  thereby 'binds  «nd  obliges  him,   his  heirs,   ^c. 

*  thankfully  to  refund,    content,  pay,   and  again  deliver  to  the  said  Henry 

*  Davidson  and  Agnes  Davidson ;  and  failing  them  both  by  decease,  to  any 
^  person  the  said  Henry  Davidson  pleases;** 

Some  months  after,  Henry  Davidson  granted  a  bond  few:  loco  merks  to  his 
daughter  Agnes,  and  soon  after  died. 

Upon  Henry  Davidson'^  death,  Agnes  is  said  to  have  raised  letters  of  general 
charge  in  that  same  year  1669  against  Robert  to  enter  heir  to  his  father.  She 
likewise,  in  the  same  year,  dbtained  letters  of  inhibition  against  Robert  j 
which  inhibition  mentioned  the  letters  of  general  charge,  but  not  the  bonds. 
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After  this,  Robert  made  up  titles  to  some  houses  belonging  to  his  father.       No  19% 
and  sold  them ;  one  of  which  came,  by  progress,   into  the  hands  of  David 
Wilson. 

Henry  Davidson  never  assigned  to  Agnes  his  half  of  the  6co  merks  bond^ 
not  did  she  make  up  any  title  to  it  upon  her  father's  death  ;  but  she  conveyed 
away  the  whole  of  the  600  merks  bond,  and  likewise  the  1000  merks  bond  ; 
and  they  came  both  by  adjudication  into  the  person  of  William  Sellers,  who 
was  infeft. 

William  Sellers  brings  a  reduction  of  David  Wilson's  disposition,  on  the 
Head  of  Agnes  Davidson's  inhibition  against  Robert,  thedisponer;  but  in  this 
process  he  did  not  produce  Agnes's  letters  of  general  charge,  though  called 
upon  to  do  it,  and  not  denying  that  he  had  them. 

Objected  for  David  Wilson  ;  That  as  the  inhibition  proceeded  upon  the  let- 
ters of  general  charge,  and  upon  them  solely,  it  is  as  necessary  that  these  let- 
ters, being  tlie  sole  ground  of  the  inhibition,  be  produced,  in  ordei*  to  support 
the  inhibition,  as  it  would  have  been  to  produce  the  bonds  themselves,  if  the 
inhibition  had  proceeded  upon  them. 

Answered  for  Sellers ;  It  is  a  general  rule  of  practice.  That  the  productica 
of  such  letters  cannot  be  called  for  after  twenty  years. 

Replied;  The  rule  applies  only  to  the  case  where,  after  a  certain  time,  a* 
person  has  not  the  letters  to  produce,  but  not  to  the  case  where  he  has  the 
letters-,  but  will  not  produce  them.  In.  the  former  cases,  the  law  pardons  the 
not  production  of  them,  because,  post  tantum^  temporis,  there  is  a  presum-ptioH 
they  may  have  been 'accidentally  lost  ^  but  where  that  presumpdon  ceases,  it 
would'be  per  verting,  the:  very  intention  of  the  IdW^  to  turn  into  a  hardship 
against  one  person  that  remedy  which  was  only  intended  to  relieve  from  such 
hardship  another.  The  rem^edy  is  only  applied  when  a  remedy  is  needed 
when  there  is  a  loss;  but  it  cannot  be  extended  to  a  case  where  no  remedy  is 
needed,  where  there  is  no  loss.  Equity  supports-  the  one ;  but  as  only  the 
consciousness  of  a  defect  can  be  the  motive  of  a  party's  refusing  to  produce, 
who  can  produce,  the  same  equity  cannot  be  pleaded  by  him. 

As  the  dispensation  pleaded  by  the  pursuer  has  been  produced,  not  by  sta- 
tute, but  by  courts,  it  cannot  go  the  length  to  give  a  person  the  benefit  of  a 
prescription,  total  and  unJimiteci.  For  though  a  statute  may  introduce  a  pre- 
scription, after  the  running  of  which,  persons  shaU  be  safe,  either  who  cannot 
or  will  hot  produce  ;  yet  such  an  extension  is  beyond  the  power  of  a  court  of  . 
justice  J  which  is  indeed  entitled  to  help  out  the  common  law  when  it  would 
involve  a  hardship,  but  not  to  thwart  its  course  when  it. would  involve  none. 

"  The  Lords  found  no  necessity  upon  Sellers  to  produce  the  letters  of  gene- 
ral charge." 

Objected  for  Wilson,  "zdo.  Sellers  could  not  found  upon  Agnes  Davidson'5 
conveyance  of  the  600  merk  bond,,  further  than  to  the  extent  of  one  half  of 
the  6oo  merks  j  because  Agnes  herself  had  no  right  to  more  than  one  half  of 
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No  ig.       that  bond,  seeing  Henry  was  liable  in  one  half,  and  she  only  fiar  of  the  other ; 

and  therefore  she  required  to'  be-  served  heir  in  general  to  Henry,  in  order  to 
carry  his  half. 

-^/m«;tfr^rf  for  Kellers  ;  Henry  was  iSarof  the  whole,  and  Agnes  only  sub- 
stituted to  him,  which  ^vas  presumed  from  the  relation  betwixt  the  parties ;  and 
consequently  no  general  service  or  other  title  was  needtd  in  the  person  of 
Agnes,  as  being  a  nominatim  substitute. 

Replied  ;  The  general. rule  of  law  is.  That  when  a  sum  is  taken  to  two  per- 
sons, those  two  persons  are  each  fiars  for  their  half;  and  their  halves  fall  by 
their  deaths  to  be  taken  up  by  their  respective  heirs  or  nearest  of  kin. 

It  is  true,  that  though  this  is  the  rule. in  general,  certain  presumptions  create 
certain  limitations  of.it.  When  the  sum  is  taken  payable  to  husband  and  wife, 
there  the  husband,  as  dignior  p^rsona^  is  fiar;  because,  if  the  sum  is  his  own, 
or  if  another  gives  it,  in  the  one  case  he  is  supposed  to  have  taken,  and  in  the 
other  to  have  got  it  to  himself;  and  yet  even  this  limitation,  by  the  later  law, 
is  subject  itself  to  exceptions.   • 

On  accoimt  of  the  same  presumption,  when,  in  a  marriage-contract,  or  in 
an  obligation  relative  to  a  marriage,  both  the  father  and  children  are  named 
fiars,  there  the  father  will  be  accounted  fiar  alone ;  because  it  is  supposed  he 
has  taken  or  got  the  security,  so  as  to  serve  himself  in  the  mean  time,  reserving 
a  spes  successionis  to  his  children  after  his  death. 

In  these  cases,  the  law  hath  made  a  stretch,  and  departed  from  the.  general 
rule  ;  not,  hov/ever,  on  account  of  the  connection  betwixt  the  parties,  but  en 
account  of  the  presumption  arising  from  the  husband's  being  the  nobilior  per- 
sona, in  the  one  case,  and  from  the  general-  v.iews  of  mankind  in  settlements, 
in  consequence  of  marriage,  in  the  other. 

When  such  presumptions,  therefore,  do  not  take  place,  the  general  rule,  as 
in  the  present  case,  ought  to  prevail ;  and  the  presumption  which  might  arise 
from  the  circumstance  here  of  the  connection  betwixt  father  and  daughter,  is 
removed  by  the  circumstance  of  the  narrative  in  the  bond,  that  Robert  had  re- 
ceived the  money  both  from  Henry  and  from  Agnes:  For  as  it  is  a  very  pos- 
sible case,  that  Agnes  may  have  had  the  one  half  of  this  small  sum  of  her  own, 
perhaps  left  to  her  in  a  legacy,  the  father  and  daughter,  creditors  in  tbe  bond, 
are  no  more  to  be  considered  as  fiar  and  substitute,  than  if  they  had  been  ab. 
solute  strangers  to  each  other.  The  presumption  arising  from  their  relation,  as 
father  and  daughter,  is  balanced  by  the  presumption  arising  from  their  being, 
as  appears,  joint  creditors,  by  the  receipt  of  one  half  of  the  money  from  Ag- 
nes. Therefore  the  law  is  left  to  take  its  , common  course,  and  to  follow  its 
above- mentioned  general  rule. 

"  The  Lords  found,  That  there  was  no  necessity  for  a  general  service,  to 
establish  the  right  to  the  600  merk  bond  in  the  person  of  Agnes  Davidson." 

» In  the  year  1668,  prior  to  the  inhibition,  Henry  Davidson  had  granted  an 
.  Jiecitable  bond  for  500  nierks  to  Wilson's  author.     In  the  year  1670,  posterior 
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to  the  inhibition,  Robert  Davidson  sold, a  hpuse  to  Wilson's  author,  in  part 
payment  of  which  it  was  agreed  the  500  merks  bond  should  go  ;  and  for  that 
reason,  Wilson's  author  took  no  infeftment  upon  the  bond»  but  took  it  upon 
the  disposition,  not  knowing  «f  the  intervening  inhibition. 

Wilson's  disposition  being  cut  down  by  the  inhibition  in  consequence  of  the 
above  two  interlocutors,  Wilson  next  insisted^  That  he  should  at  least  be  al- 
lowed to  compete  with  Sellers  upon  the  500  merks  bood,  against  which  the 
posterior  inhibition  could  not  strike. 

Answered  for  Sellers ;  As  there  was  no  infeftment  upon  the  bond,  it  Could 
not  come  in  competition  with  him,  a  creditor-adjudger  infefc. 

Replied  for  Wilson ;  In  equity,  the  bond  should  be  sustained  as  if  infeftment 
had  followed  upon  it*  The  reason  why  no  infeftment  passed  upon  the  bond 
was,  that,  immediately  after,  the  bond  went  in  payment  for  a  disposition,  upon 
which  infeftment  followed.  The  inhibition  could  never  have  struck  against 
the  bond,  had  infeftment  followed  on  it ;  and  Wilson's  deception,  in  not  taking 
infeftment  upon  that  bond^  which  he  had  a  right  to  have  taken,  and  in  lieu 
thereof,  taking  infeftment  upon  that  disposition,  which  came  in  place  of  the 
bond,  ought  not  to  hare  the  effect  to  cut  him  out  of  the  validity  of  bis  bond ; 
on  the  contrary,  according  to  the  principles  of  equity,  it  would  appear,  that 
his  infeftment  upon  the  latter  should  supply  the  place  of  infeftment  upon  the 
•{brmer. 

^*  The  Lords  found  Sellers  preferable.**    See  Service  and  Confirmation. 


Act.  Rai^  Hamtkoo'Gord^nj  Fer^usum. 


y.D. 


Alt.  Jo.  Dalrympk^  Lochhart* 

Fac.  CoL  No,29*/>'  62. 


No  r^. 


'1 77 1.     Tehruary  2ft. 

*  Alexander  Irvine  of  Drum,  against  George  Earl  of  Aberdeen,  -and  Others. 

In  the  year  1765,  the  pursuer  brought  an  action  of  reduction,  inS^robation, 
and  declarator,  against  the  Earl  of  Aberdeen,  and  others ;  wherein  he  called 
for  production  of  various  writings  and  title-deeds.  The  defenders  produced 
certain  writings,  which  they  contended  were  sufficient  to  eatclude.  A  variety 
of  procedure  ensued.  The  Court,  on  the  9th  March  1769,  found  that  the  de- 
fenders were  not  bound  to  produce  the  writs  and  deeds  called  for  j  but  upon 
an  appeal  to  the  House  of  Lords,  that  decree  was,  in  March  1770,  reversed, 
and  the  defenders  **  ordered  to  produce  the  rights  and  deeds  specially  called 

for." 

The  cause  having  returned  to  the  Lord  Ordinary,  a  condescendence  of  the 
writings  required  was  given  in,  and  the  defenders  expressed  their  willingness 

•  to  produce  the  whole  grounds  of  debt,  adjudications,  and  conveyances  there- 
of, which  had  been  ranked-  upon  the  estate  at  the  judicial  sale';  but  insisted 
that  they  could  not  be  compelled  to  produce  general jind  special  charges,  exe- 

Vol,  Xm.  ^9  H 
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Letters  of  ge« 
neral  and  sf  e< 
cial  charge, 
being  war- 
rants,  fiot  ne« 
cessaijT  to  be 
produced  af- 
ter twenty 
years. 
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No  2Q.       cutions  thereof,  and  other  warrants  of  these  decrees  and  adjudications ;  which{ 

by  the  established  law  and  practice  of  Scotland,  no  party  was  obliged  to  pro- 
duce after  the  elapse  of  twenty  years^. 

The  Lord  Ordinary,  on  the  ii^t  January  1771,  inter  alia  £onndj  "  That 
the  defenders  are  bound  to  produce  the  general  and  special  charges  and  other 
M'arrants  of  the  decreet  brought  under  challenge,  in  so  far  as  the.  said  charges 
and  other  warrants  are  specially  called  for^  and  are  extant.*' 

In  a  reclaiming  petition,  the  defenders  pleaded  ; 

xmo.  There  could  be  no  doubt  that  general  and  special  charges  were  the 
warrants  merely,  not  the  grounds  of  the  decrees  of  adjudication,  and  of  course 
the  prescription  of  twenty  years  applied  to  them.  These  were,  to  be  distin- 
giiished  from  bonds,  contracts,  dispositions^  assignations,  and  such  documents 
which  related  to  the  justice  of  the  debt,  and  were  properly  the  grounds 
of  a  decree ;  whilst  charges,  on  the  other  hand,  were  nothing  but^  prepara- 
tory steps  of  diligence,  which"  every  creditor  had  it  in  his  power  to  take 
or  procure  without  any  trouble.  The  first,  it  was  proper  and  necessary  should 
be  preserved;  but  it  would  be  highly  unjust  and>  inexpedient  to  load,  parties 
with  the  necessity  of  preserving*  a  variety  of  immaterial  documents,  which 
ought  either  to  be  objected  to  tempestive^  when  \l  was  in  the  power  of  parties 
to  remove  the  objection,  or  shoiild  for  ever  be>  secured  against  all  challenge. 

idOy  It  being  unquestionable  therefore,  that  letters  of  general  and  special 
charge  were  the  warrants  only  of  the  diligence,  the  application  of  the  law  of 
prescription  could  not  be  contraverted.  It  was. a  general  rule,  in  all  questions 
of  prescription,  that  after  the  prescription  was  run,  and  the  right  thereby  once 
fairly  lost  or  established,  there  was  no  place  for  enquiry,  whether  the  debt  was 
justly  due  or  not,  or  whether  the  right  was  fairly  acquired.  Upon  this  prin- 
ciple  it  was,  that  by  the  law  of  Scotland  parties  were  not  bound  to  preserve 
the  warrants  of  their  adjudications,  decrees,,  and  other  diligences,  beyond  the 
space  of  twenty  years.  There  was  the  highest  justice  that  there  should  be 
some  limitation. to.  secure,  rights  from  being  cut  down  by  casual  loss  or  abstrac- 
tion of  executions ;.  twenty  years  was  deemed  a  competent  time ;  and  if  no 
challenge  was  brought  within,  that  period,  the  law  held  the  diligence  to  be  re- 
gular and  formal..  When  the  law  accordingly  did  not  require  the  preservation 
or  production  of  these  writs  beyond  the  prescribed  period,  it  would  be  adverse 
to  every  principle  of  justice,  that  the  defenders  should  be  obliged,  at  the  re- 
quest of  other  parties,  to  produce  these,  if  extant,  merely  to  furnish  an  objec- 
tion  against  themselves  to  cut  down  their  own  rights. 

^tio.  The  legal  proposition  maintained  was  not .  a  new  one,  but  had  been  re- 
peatedly decided.  In  the  case,  1675,  Brown  CQntra  Home,  No  7.  p.  5169. 
it  was  found,  '  1  hat  a  decreet  being  pronounced,  twenty  years  ago,  the  dcfen- 

*  der  was  not  bound  to  produce  that  part  of  the  warrants  of  the  decreet  which 

*  uscth  to  remain  in  the  clerk's  hands,  viz.  summons,  execution,  supplement, 
«  an.l  charge,  to  enter  heir.'  In  Cockburn .  ^o/i/r^  Creditors  of  Calderwood, 
CiCth  Nov'-mber  1725,  No  18.  p.  5182.,   it  was  found,  that  the  want  of  the 
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executions  of  the  general  and  special  charge,  after  twenty  years,  was  no  nul-  ^^  ^O* 
lity  or  ground  of  reduction.  A  similar  judgment  was  given  in  the  1741,  in 
the  competition  of  the  Creditors  of  Maxwell  of  Newlands,  in  regard  to  an  ad- 
judication led  against  the  estate  of  Cutler  of  Oroland,  No  15.  p.  5181.  In  the 
case,  Willison  contra  Seller^,  No  19.  p.  5184.,  it  having  been  objected  to  a 
decree  of  adjudication,  proceeding  on  a  ground  of  debt  secured  by  inhibition, 
that  the  letters  of  general  charge  were  not  produced,  and  though  it  Appeared 
that  the  party  really  had  them  in  his  possession,  the  objection  was  repelled. 

Answered;  im$^  There  appeared  to  be  no  reason  for  considering  these 
charges  to  enter  heir  as  of  the  nature  of  warrants  ;  they  were  certain  forms 
necessary  to  connect  the  heir  with  the  predecessor,  and  were  in  effect  a  species 
of  legal  service  and  retour.  When  a  summons  of  adjudication  set  forth,  that 
one  was  entered  beir  to  his  predecessor,  as  appeared  from  his  retour,  that  re- 
tour  was  certainly  produced  and  founded  on,  not  as  a  warrant,  but  as  one  of 
the  grounds  of  the  process ;  and  it  did  not  occur  that  a  general  or  special 
charge,  founded  on  in  the  same  manner,  could  be  upon  a  different  footing. 

The  warrants  of  a  process  were  the  summons  and  executions,  the  minutes 
and  interlocutors,  which  remained  for  ever  in  the  clerk's  hands  as  vouchers  of 
the  decree ;  but  the  documents  produced  by  the  party  as  grounds  of  the  pro- 
ceedings, weFe  in  a  different  situation  ;  the  party  was  entitled,  and  always  did 
take  them  into  his  own  custody  when  the  decree  was  extracted ;  and  in  prac- 
tice, general  and  special  charges  were  constantly  taken  up  aniong^the  other 
grounds  of  debt. 

If  these  charges  were  to  be  considered  a%  warrants,  the  defenders  had  no 
title  to  the  custody  of  them  ;  as  they  ought  to  be  in  the  custody  of  the  clerks 
of  Court,  where  the  pursuer  would  have  access  to  see  them.  Hence,  whether 
they  were  considered  as  grounds  or  warrants,  they  must,  at  any  rate,  be 
brought  to  light ;  in  the  one  case,  the  defenders  must  deliver  them  up  to  the 
clerks ;  and  in  the  other,  they  were  bound  themselves  to  produce  them. 

2^0,  In  whatever  light  these  writs  were  regarded,  no  reason  could  be  assign- 
ed why  they  should  not,  if  extant,  be  produced.  If  indeed  they  happened  to 
be  lost,  the  prescription  of  rite  et  solemniter  actum  might,  after  a  long  lapse  of 
time,  take  place ;  but  if  the  truth  itself,  by  inspection  of  them,  coiild  be 
come  at,  that  presumption,  like  all  others,  must  give  way  to  contrary  proof. 
If  the  law  had  positively  established  a  prescription  as  to  general  and  special 
charges,  by  the  lapse  of  twenty  years,  it  would  be  sufficient ;  but  there  being 
no  statute,  it  was  much  doubted  if  the  decisions  of  the  Court  could  in  this 
respect  supply  the  place  of  the  Legislature. 

3/J0,  The  decisions  founded  on  were  not  at  all  in  point.     In  the  first,  Brown 
sontra  Home,  No  .7.  p.  5169, ;  the  reason  given  for  the  judgment  was,  be- 
cause the  different  warrants  mentioned  *  used  to  be  left  in  the  clerk's  hands,* 
which  was  a  mistake  in  fact ;  as  charges,  by  uniform  practice,  were  delivered 
to  the  party.     In  the  second,  Cockburn  contra  Creditors  of  Calderwood,  No  18. 
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No  20.,      p.  5182.,  there  was  no  finding  that  the  letters  of  charge  were  warrants;  it  did 

not  appear  from  the  decision  that  the  charges. were  extant  at  all;  and  it  men- 
tioned the  executions  only,  not  the  charge.8  .themselves^  which  wctr^  not  re- 
quired to  be  produced^  In  the  last)  Wilson  tm/m  Sellers,  No  19.  p.  5184.^ 
there  were  several  special  circumstances:  which  took  it  put  of  the. common 
rule;  the  inhibition  and  general  charge  had  been  produced  in  a  process  be- 
tween the  authors  of  the  same  parties  in  1705,  when  every  objection  pnd  de- 
fect was  stated  and  overruled';  so  that  the  Court  was  of  opinion,  that  after  the 
question  bad  been  once  thoroughly  canvassed^  it  would  have  been  improper  to 
allow  investigations  of  the  same  nature  in  infinitum.  •. 

Contrary  judgments  also  had  been  pronounced.  In  Russel  contra  Di<k,  No 
3.  p.  5166.,  the  defender,  in  an  improbation  of  a  comprising,  was  obliged  to 
produce  the  exequtions  and  warcauits  thereof,  though  it  was  twenty  years  since 
the  date ;  because  the  clerk  was  a  private  person  named  by  himself,  for  whom 
he  was  bound  to  answer,  and  from  whom  he  might  take  up  the  warrants.  And  in 
the  case,  Stracban  contra  Creditors  of  Edzel,  No.  io«  p.  5172.,  the  present 
question  was  decided  in  point,  and  the  exception  to  the  prescription  inserted 
in  these  words^  **  Unless  it  be  offered  to  be  proved  by  the  defender's  oath,  that 
they  (viz.  the  warrants)  are  still  extant  and  kept  up  by  him."  * 

Th£  Lords  were  almost  unanimously  of  opinion,  that  general  and  special 
charges  were  to  be  considered  as  warrants  merely ;  that  a  party,  after  twenty 
years,  was^  not  obliged  to  produce  them  ;.  and  that  this  rule,  admitted  of  00  dis- 
tinction,' whether  they  were  extant  or.  not. 

The  following  judgment  was  pronounced :  ^  In  respect  that  the  general  and 
special  charges  called  for,  are  not  the.  grounds,  but  the  warrants  of  the  decrees 
of  adjudication,  which  the  defenders  are  not  obliged  to  produce  after  twenty 
years;  they  therefore  fiqd  that  the  defenders  are  not  .bound  to  produce  either 
the  said  general  or  special  charges,  or  any  other  warrants  of  the  decrees."  And 
upon  advising  a  reclaiming,  petition  with  answers,  they  adhered. . 

Lord  Ordinary r-  Gardenstone.  For  Irvine,  Ilaj  Camf^I/,  CrojUe,  JT.  Ferpus^i 

For  Earl  of  Aberdeepi  ^c^Loclbarh  Macqu^tn^  Sol*  H*  Dundas.         Clerk,  KirfyatrUl, 

R.  H. ,  Fac.  dpi.  No  85-  p.  247, 
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Production  in  Reductions  andlmiirobations. 


1377.    December  10.         Forreter  against  Jardene. 

Robert  .Forrester,  Provost  of  Stirling,  persewit  the  Laird  of  Jardene  to 
hear  and  see  ane  decreet  past  upon  ane  warning  reducit ;  and  callit  to  produce 
the  precept  of  warning,  whereupon  the  said  decreet  proceedtt,  the  whilk  was 
above  the  space  of  17  or  18  years  since,  and  since  the  decreet  was  given  ;  and 
aQegit  in  his  summons,  with  the  execution  of  the  decreet,.W38  false  and  fenziet, 
and  being  produced,  he  would  improve  the  same, — It  was  anrwerit  be  Jardene, 
He  was  not  obligit,  and  could  not  produce  the  said  precept,  in  respect  it  was  so 
long  a  time  bygone,  and  that  the  same,  with  ane  process,  being  in  the  clerk'ft 

hands,  could  not  have  been  kept  so  long  time. The  Lords  found,  That 

qtdajmt  infactt^  antiquo,  they  would  not  reduce  the  said  decreet  for  non-pro- 
duction.  of  .the  precept  of  warning. 

FqL  Die.  V.  i.p.  354.     Colvil^  Mi*.  ^.258. 


No  2U 

The  Lords 
refused  to  re- 
duce a  decree, 
pronouDced 
x8  years  be- 
fore»  for  not 
production 
of  the  warrant 
on  which  it 
jpxoceeded* 


16 JO.  -  Bifemhcf  8i 


RdBSQN  aginnst  Moscrof. 


A  PRECEPT  of  poinding,  directed  upon  a  decreet  of  the  Commissaries,  being 
pursued  and  sought  to  be  improven  with  the  executions  j  the  Lords  found  pro- 
cess, and  granted  certification  for  not  production  of  the  precept,  seven  or  eight 
years  after  the  date  thereof. 

FoU  Die.  v»  I.  p.  354.     Haddinjtotij  MS.  No  2046. 


No  22» 


16$$:    Ftfbruary  %.  :      Andrew.  ILzkx  against  Pringie. 

Ik  ah  action  of  improbatiou  of  a  confirmed  test^m^nt;:  pursued  at  (he  in- 
ttemce  of  Andrew  Kerr  against  Pringie,  the .  Ix)Kj>$.  found  that  the  executors 
dative  were  not  hoMen  to  produce  the  edi^t  jivheiieupon  the  decreet.-dati?e  pro- 
ceeded} andrtbat  the  not  recording  of  the  testament-dative,  in  the  Commissary's 
register,  could  be  no  ground  for  improving  the  testament^  sincjt  it  was  not  the 
aceotof  ^  faull  ^t  the  clfcrk'st .  ^ 


No  a^. 
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No  24. 

A  procura- 
tory  for  using 
an  order  of 
redemption, 
must  be  pro- 
duced in  a 
reduction, 
even,  after  to 
jeais. 


1683.     January.        Boole  against  William  Anderson. 

In  an  improbation,  certification  being  craved  against  a  proGoratory  for  the 
using  an  order  at  a  second  appriser's  instance  against  the.firat. 

Alleged  for  the  defender ;  That  the  instrument  mentions  the  procuratory  ; 
and  procuratories  are  not  looked  upon  as  necessary  to  be  kept  more  than  pre- 
cepts of  warning ;  and  now  it  •  is  20  years  since  '  the  granting  of  the  pro^ 
curatory  in  question  ;.  and.  the  defender  offers  to  make  faith,  that  such  a  pro- 
curatory was  truly  given. 

.  Answered ;  The- procuratory  being  an  essential  part  of  the  order,  it  ought  to 
be  produced  ;  and.  if  there  was  no  procuratory,  there  could  be  no  order.  Now 
here  the  notary  to  the  instrument  has  given  a  declaration  under  his  hand,  that 
the  order  was  false,  and  forged  by  himself ;  and  has  fled  away  from  justice. 
.  The  Lords  granted  certification  against  the  procuratcwry  ;  but  superseded  ex- 
tracting till  the  20th  March ;  and  allowed  the  proving  of  the  tenor  of  the  pro- 
iiuratory  ihcidenter. 
.,  FqI,  Die,  V.  I. p.  354.  .  Harcarse,  (Improbation  &  Reduction.)  No  5^4- p'  148. 
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^Grounds  and  Warrants  of  Apprisingf, 


'No  25. 

Found,  that 
certification 
could  not  be 
granted  a- 
gainst  com- 
prisingsy  on 
which  sasines 
were  expede ; 
but  if  no  in- 
feftment  had 
been  taken, 
they  must  be 
produced. 


1628.     February  2g.         E.  Nithsdale  against  Ia.  Westraw. 

In  an  improbation  betwixt  the  £.  Nithsdaie  and  Westraw,  the  Lords  found, 
That  pursuers  of  such  actions  may  pursue  for  improbations  of  retours,  whereby 
the  defender  in  these  cases,  er  any  of  their 'predecessoirs,  are  served  hcirs^  to  their 
predecessors  in  the  lands  controverted  ;  for  if  the  retours  fall,  the  lands  will  be 
in  non-entry,  -and  so  the  pursuer  has  sufficient  interest  to  quarrel  them,  and 
crave  production  thereof.  Item  it  was  found,  that  albeit  retours  be  r^gistrated 
in-the  chanceltery,  yet  that  the  defenders,  who  are  called  therefor,  are  holden 
to  produce  the  same,  and  if  they  do  not,  that  certification  should  be  granted 
against  them,! and  that  thepurs.uer  is  not  holden  to  produce  and  extract  them. 
It  was  also  found,  That  no  certification,  neither  for  retours  nor  services,  should 
be  granted,  which  are  of  any  date  anterior  to  the  year  1546,  i^.  ^e^^^^t  of  the 
..burning  ojF  the  town,  and  most  public  places  in  the  country^       ue^^^^y  It  may 
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be  supposed  that  public  registers  were  then  destroyed.    Item  it  was  found,  that       No  ac. 
comprisings,  whereupon  sasines  and  infeftments  were  expede,  could  not  be  de- 
cerned to  make  no  faith  for  not  production,  seeing  they  remained  at  the  signet 
for  the  warrant  of  the  seal,  the  time  of  the  expeding  of  the  signature  for  in- 
fcftment  thereupon,  and  so  the  party  called  in  the  improbation  could  not  be, 
holden  to  produce  the  same ;  but  touching  comprisings,  whereupon  followed  no . 
infeftment,*  the  party  called  was  holden  to  produce  the  same,  because  it  was 
to  be  presumed  that  they  were  in  his  own  hands. 

Act.  H(fe^  Nicoliotif  tif  Stuart.  A\u  AUon.  Clerk,  Gibson* 

FoL  Die.  V.  I.  p.  354.     Durie,  p.  352.  ^ 

*^»*  Spottiswood  reports  the  same  case  : 

Exceptions  proponed  in  an  improbation  of  the  Earl  of -Nithsdalc's  against   i 
the  Laird  of  Westraw. 

imo.  No  certification  against   retours,  because  they  are-  to  be -had  in  the    : 
chancellary,  which  is  a  public  register.      This  was  repelled,  for  there  will  be* 
certification  granted  against  any  infeftments  if  they  were  not  produced,  albeit- 
they  may  be  had  in  the  director  of  the  chancellary 's  register;  much  more  a^  - 
gainst  retours. 

2dOj  No  certification  against  retours  nor  services  before  the  1544,  (at  which    . 
time  the  registers  were  burnt  by  the  English,)  relevant  for  all  retours,  and  for 
services  likewise,  which  the  defender  will  make  faith  are  not.in  his  own  hands. 

3/Z0,  No  certification  against  comprisings,  because  they  are  to  be  found  at 
the  signet,  where  they  were  wont  to*  be"  left -for  its  warrant,  (till  of  late  that 
signatures   were    past  -  upon    comprisings,)    relevant  ^  for   comprisings   where-> 
upon   infeftment    has^- followed,    but  not  for  those,  upon   which   infeftment. 
has  not  been- taken.  **    In -an  improbation  piir&ued  by  the  Chancellor  against, 
his  vassals  of  Ratray,- this  being*  proponed,,  the  Lords  would  not;  give  answer 
upon  the  general,  but  remitted  it  till  the  production  came  to  be  satisfied,  at. 
whicktime  they  wouliconsideF  wli^t-comprisings  should  be  prodifced,  and  what    . 
not,  6th  July  1 631*' 

4tv,  This  action  was  pursued  in  James  MaxwellV  name; -who  had  the  lands 
libelled  disponed  to  him  by  the  King,  in  whose  hand-j  they  were  resigned  ad  r^-^ 
manentiam  hy  the  Earl  of  Somerset.— It  was  Mlleged^  No.  certification  at  the 
pursuer's  instance,  as  having  right  from  the  King. by  the  resignation  of  Somerset, 
till  the  procuratory  of  resignation  made  by  Somerset  was  shown.  This  was. 
found  relevant ;  but  suffeped  the  pursuer  to  produce  it  eiitn.processu. 

^tOj  Because  there  were  called  for  all'writs  made  to  the  defenders  by  the  Lords. 
Maxwell^;  in .  whose -right  the  pursuer  had  succeed:;;d  through  the  late  Lord 
Maxwell's  forfeiture. — It  was  alleged^  No  certification  for  such  writs  made 
by  the  Lords  Maxwells  at  this  pursuer's  instance,  unless  he  show  where  the 
Lord  Maxwell  had  right  to  these  lands  j  for  he  could  be  in  no  better  case  than    . 
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my  Lord  Maxwell  himself,  in  whose  right  h^  juecccdcd  ;  who,  if  he  were  pur- 
suing these  defenders,  behoved,  to  show  a  right — Anrw<red^  That  Qn«  might 
pursue  as  heir  to  his  predeceasor,  and  needed  not  show  an^  other  right.— 
Duplied^  That  was  in  respect  he  would  be  obliged  in  warrandice  of  bis  prede- 
cessor's deed,  to  whom  he  was  heir  j  for  which  cause  it  was  ever  sustained  that 
an  heir  had  good  interest  to  improve  any  deed  done  by  his  predecessors,  which 
he  would  be  bound  to  warrant,  albeit  he  instructed  no  other  interest  \  but  it 

was  not  so  in  a  singular  successor,  who  was  not  bound  in  warrandice. Triplifd, 

He  needed  notinstruct  that  the  Lord  Maxwell  had  right,  for  if  the  defenders 
had  taken  any  infeftment  of  him  as  having  right,  they  bad  acknowledged  as 
much.     This  allegeance  was  repelled. 

6to,  He  could  not  seek  rctours  to  be  improven  prirjcipaliter^  hut  only  in  con- 
sequentiam^  as  to  hear  and  see  improven  sasines  and  infeftmcnts,  with  all  that 
had  followed  thereupon,  whether  scrvices/pr  retours  j  because,  by  the  acts  of  Par- 
liament  1494,  cap.  sj-  and  161 7,  cap.  13.  it  is  ordained  that  there  shall  be  no 
process  for  reducing  of  retours  after  three  years. — R^lied^  That  is  only  for 
reducing  them  for  error  and  inordinate  process ;  but  as  for  improbation,  as  false 
and  feigned,  it  is  competent  any  time,  cum  nunquam  prascribatur  falsum^ 
except  it  be  enacted  otherwise  by  a  statutory  law. 

-  Spottiswood,  (Improbation.)/.  1 66. 


1665.    January  20.        Little  c^aimt  Earl  of  Nithspalk. 

Little  pursues  an  improbation  and  reduction  against  the  Earl  of  Nitbsdale 
of  the  rights  of  some  lands,  wherein  the  Lords  sustained  the  pursuer's  interest 
on  a  comprising  and  charge  without  infeftment,  and  though  the  apprising  was 
on  Little's  own  bond,  simulate  and  assigned  to  himsielf  ;  and  found  such  deeds 
might  make  him  liable,  as, behaving  as  heir,  if  he  intromitted,  and  ^were  suf- 
ficient titles  any  other  way.. 

The  Lords  also  fouiid.  That  certification  ought  to  be  granted  against  retours- 
and  charters,  though  in  public  registers,  but  not  against  writs  registrated  in  the 
books  of  Session,  the  date  being  condescended  on  by  the  defender ;  was  sus- 
tained  against  all  writs  granted  to  the  defender  and  iiis  authors ;  but  such  as  seem 
to  represent  them  are  called ;  not  against  writs  granted  by  the  pursuer,  his  pre- 
decessors, or  authors,  hut  only  his  predecessors,  to  whom  he  doth  succeed  jure 
san^uinisy  and  such  authors  as  he  produces  right  from  j  but  they  would  not  ad- 
mit  certification  against  apprising,  if  the  infeftment  thereupon  were  produced. 

^C  L«f  ROBAJION- 

Fol.  Die.  V.  I.  p.  355.    Stair,  v.  i.  p.  253. 
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1680.    yttly  29.        The  Laird  of  Strowan  against  The  Marquiss  of  Athol. 

Thb  Laird  of  Strowan  insisted  in  his  reduction,  whereof  mention  is,  voce  Im- 
P&OBATION,  and  produced  a  retour  serving  him  heir  to  his  goodsir's  grandsir, 
and  thereupon  he  crares  eeftSficatiofi'  agwnyt  ^  decreet  of  spuilzie,  alleged  ob- 
tained at  the  instance  of  John  Earl  of  Athol,  against  Robert  Robertson,  the 
pursuer's  goodsir's  grandsir,  and  an  apprising  following  thereupon,  with  the  in- 
feftments  thereon,  and  iffl  other  rights  ffowing  from  the  pui'suer's  goodish:*s 
grandsir  to  the  defender,  or  any  of  his.  predecessors  jV/r<r  sanguinis.  The  defen- 
der produced  the  charter  of  Joftn  Earl  of  Athol,  his  predecessor,  upon  the  fore- 
said apprising,  relative  thereto  in  anno  1515,  and  alleged  that  he  bad  produced 
sufficiently,  and  that  no  certification  could  be  granted  against  the  apprising, 
because  before  the  year  1 626^  all  apprifeings  were  left  as  the  warrants  of  infcft- 
ments  following  thereupon,,  which  hath  been  ordinarily  Sustained  since.  And 
as  to  the  decreet  of  spuilzie,"  he  was  not  obliged  to  produce  the  same ;  for  if  it 
was  a  decreet  of  an  inferior-  court,  the  clerks  thereof  are  only  liable  to  produce, 
and  if  a  decreet  of  Session,  the  clerks  thereof  are  also  liable  to  produce  it, 
though  the  party  must  condescend  upon  the  date,  which  cannot  "be  required  ia 
a  matter  so  ancient  as  a  decreet  eight  scorr  of  years  since,  during  which  time 
scarcely  could  paper  endure,  and  after  so  many  wars  and  troubles,  and  the  loss  of 

private  writs,  and  even  of  the  public  registers. The  Lords  found,  That  the 

defender's  predecessor's  charter  produced  upon  the  apprising,  which  proceeded 
upon  the  decreet  of  spuikie,  waa  sufficient  to  exclude  a  certification  agsunst  the 
said  decreet  and  apprisiiq; }  the  defender  having  produced  also  his  father  and 
goodsic's  infe&mcats  aod  bis  owi>,  containing- the  landa  in  qicA^on  per  expression^ 
with  long  possession  thereupon.  The  {iursuer  craved  certification  against  aU  the 
evidents  of  the  lands  of  Auchleck,  which  are  expressed  in  the  pursuer*s  infeft* 
roent  of  the  barony  of  Strowan,  and  are  not  expressed  in  the  defender's  charter 
upon  the  apprising.  The  defender  then  produced  his  predecessor's  charter  of 
the  earldom  of  Athol,  bearing  qypressly  Aucbleck,  and  did  declare  that  he 
claimed  only  right  by  virtue  thereof,  and  all  other  rights  of  Auchleck  should 
fall  in  consequence  therewith^  if  the  pursuer  prevail  in  his  reduction  and  im- 
probation  of  the  rights  produced. 

Which,  the  Lords  sustained  so  as  to  exclude  certification  as  to  Auchleck,  for 
though  both  had  it  expressly  in  their  infeftmeats,  yet  the  most  ancient  and 
peaceable  possession  would  be  preferred  to  constitute  it  part  and  pertinent  of 
either  barony,  which  is  only  proper  to  be  debated  at  the  discussing  of  the  rea- 
sons of  reduction. 

« 

Fol.  Die.  V.  r.  p.  355.    Stair^,  v.  a.  p.  794. 
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Certification  was  refused  against  a  decreet  of.  an  inferior  court,  pronounc-. 
ed  above  eight  score  of  years  before,  a  charter .  of  apprising  following  there- 
upon and  infeftment  being  produced,  the  decreet  falling  to  .be  in  the  clerk's 
hands;  and  though  the  party  ought  regularly. to  condescend  upon,  the  date,, 
yet  that  could. not  be  prec^uired  post  tantum  temporis. 

FoL  Die.  .V.  i^  p.  355. .  Stair.  ,. 

r 

***  See-this^  case,-  No  27.  p.  5195; 


1693.     February  2. 

Mr  William  Irvine  of  Wbodhduse  a^/zinst  Ckarame  of  Mosskhow. 

The  Lords  found  a  defender,  in  a- reduction  and  improbation,  was  not  oblig- 
ed to  produce  any  other  grounds  and  warrants  of  tho  decreet  craved  to  be  re- 
diiced,  but  only  such  as  had  beea  their  own  proper  evidents  and  writs,  and  pro- 
duced by  themselves  in  modum  tituli  or  otherwise  ;  as  for  instance  if  I  obtain  a 
decreet  on  a  bond,  if  that  decreet  be  afterwards  quarrelled  by  a  reduction,  I 
am  bound  to  produce  that  bond,  else  he  will  get  certification  against  it;  but  if 
they  be  writs  by  which  I  proved  the  passive  titles  on  the  defender,  or  by  which 
I. proved  he  acted  as  tutor,  (as  in  this  case)  and  which  I  recovered  out  of  third 
parties  hands,  I  am  not  bound  to  re^produce  these,  when  you  call  for  them  in  a 
reduction  of  the  decreet*.  Besides  that  here  I  find  Bonshaw  is  found  liable  as 
tutor  by  the  decreet,  but  non  eonslcU  whether  it  was  by  a  nomination  accepted, 
or  by  discharges  10  tenants,  or  other  deeds,  that  proved  his  being  tutor. 

Jo/.  Die.  V.  I.  p.  355;     FountainbaU,  %\  2.  p.  553. 


1699.     February  9.         The  Earl  of  Northesk  against  Phineven. 
No  30. 

A  ^.°''J^*]"'|j'|'^         The  Earl  of  Northesk  pursues  a  reduction  against  Phineven,  his  uncle,  of  a  bond 

of  provision  for  L.  40,000  Scots  given  him  when  he  was  youngs  j^i^d  infamilia. 

The  reason  was,  that  bis  father,  in  Phineven's  contract  of  marri-^^e,  had  given 


ftUowcd  to  be 
given  up  to 
Uk€  defcaUcr 


inatrij^0< 
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him  lands  to  a  greater  value,  et  debitor  rton  prmsumitur  donarc.^^jinswered.  This 
•holds  not  in  provisions  from  parents,  which  are  ever  reputed  distincta  liberalu 
tata.  But  the  Lorbs  found  the  contrary  between  the  Earl  of  Lauderdale  and 
liadj  Yester,  2d  Feb.  1688,  voce  Presumption  ;  and  12th  Nov,  1698,  Sjrdserf 
of  Ruchlaw,  Ibidem,  conform  whereunto  the  Lobjos  here  reduced  Fhineven's 
bond,  as  implemented  bj  the  .subsequent  provision. 

June  29. — Tk&  Earl  of  Northesk  having  obtained  a  decreet  of  reduction  a- 
gainst  his  uncle  Fhineven,  (9th  February  1699,)  of  a  bond  of  L.  40,000;  he 
now  gives  in  a  bill  to  the  Lords,  .craving  the  said  bond  may  be  given  up  to  him 
to  be  C9^ncc[ltA*^^Anrwered^  Although  a  writ  be  declared  null  so  as  noft  to  ope* 
rate  against  the  party,  yet  it  may  have  other  effects,  as  here  it  astructs  the  oner- 
ous cause  of  the  disposition  made  by  his  father  to  him  of  his  lands,  and  there- 
fore cannot  be  given  up.<^-*-^TH£  Lords  considered,  where  a  writ  is  declared 
false,  there  may  be  reason  to  order  it  to  be  torn  and  cancelled  in  their  own  pre- 
sence, but  where  it  is  only  found  null,  it  is  enough  that  it  be  in  the  clerk's 
hands  among  the  warrants  of  the  decreet ;  though  the  reducer  lies  under  the 
hazard,  that  as  long  as  it  is.  extant,  he  may  be  quarrelled  in  a  reduction  within 
40  years.*  However,  the  Lords  refused  the  desire  of  the  bill  as  extraordinary 
and  unusual,  and  ordained  the  clerk  to  give  it  to  neither,  but  to  keep  it  among 
the  jecords  apd  warrants.    See  Presumption. 

Fol.  Die.  V.  1.  p^  355.    FowUaijiball,  ,v.  2.  p.  42,  &  55. 
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1709/  yune  10. 
John  Moir  Merchant  in  Stirling,- -siytaimt  The  Creditors  of  Alexander 

Jack. 

In  a  competition  for  a  debt  due  by  John  Moir  of  Craigarnal  to  Alexander 
Jack,  betwixt  John  Moir  merchant  in  Stirling,  who  had  obtained  a  decreet  of 
furthcoming  before,  the  Stuart-depute  of  Monteith  against  Craigarnal,  upon  two 
debts  duetto  him  by  Jack^  and  the  other  creditors  of  Jack  who  had  assignations 
to  the  subject ;  the  assign^s  repeated  a  reduction  of  the.  said  decreet  upon  these 
grounds,  imot  Nothing  was  produced  for  instructing  the  first  debt  of  L.  55,  but 
only  a  homing  and  execution  of  arrestment,  proceeding  on  a  decreet  of  the 
Commissary  of  Dumblain,  and  not  the  decreet  itself;  whereas  a  horning,  tho* 
it  sufficiently  warrant  arrestment,  doth  not  instruct  or  constitute  the  debt^  with- 
out pr^ucing  the  giround  thereof.  74o^  The  arrestment  for  the  other  debt  of 
250  inerks  was. unwarrantable,  being  used  upon  a  bond  registered  in  the  Stuart- 
coutt  book$  of  Monteith,  coptt^j^itig  a  precept  in  the  end  thereof  in  these  terms: 

*  Attour,  ordains  all  necessary  execution  to  pass  hereon  within  six  days,  in  due 

*  and  competent  form  as  eSeirs,  next  after  the  charge  hereby  warranted  to  be 
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♦given,  M  orderly  givtn  and  expired/  '  Which  precept  doth  iK)t  ^^trant  ar» 
restment,  but  imports  only  that  horning,  containing  arrestment,  may,  after 
elapsing  <^  the  days  of  the  charge  given,  be  directed  thereon.  Nor  is  anest- 
ment  execution  of  a  decre<^t  of  registration,  but  a  new  diUgence,  requiring  an 
express  warrant,  as  lettens  under  the  signet,  or  a  special  precept  by  tbe  infisrior 
judge,  for  directing  the  officers  and  messengers  in  their  execttioa,  Stair,  Instit*. 
b.  3.  tit.  I.  \  24. ;  Spottiswood,  tit.  Arrestment,  p.  17.  as  well  as  inhibitions,  , 
adjudications,  and  other  legal  executions  require  special  warrants. 

Answered  for  the  arrester,  itnc^  Horning,  bein^  the  warrant  rf  arrestment,  is 
a  sufficient  title  to  found  a  furthcoming,  without  necessity  to  produce  the  bond 
or  other  ground  of  the  homing,  unless  the  same-  be  specially  called  for.  And 
in  this  case,  the  decreet  of  constitution  was  not  called  for  ;.  the  principal  debtor 
and  the  party  in  whose  hand  the  arrestment  was  laid  on,  (who  only  had  the 
interest  to  call  for  it,)  being  convinced  of  the  verity  of  the  dd>t.  Besides,  the 
objection  is  instantly  taken  off  by. production  of  the  said  decreet  of  constitu- 
tion, udo^  John  Moir  was  in  bona  fide  to  arrest  upon  the  foresaid  registered 
bond  and  warrant,  because  it  is  "offered  to  be  proved,  that  it  is  the  constant  cus- 
tom within  the  Stuartry  of  Monteith  so  to  do ;  and  though  such  a  custom  were 
unreasonable,  the  Lords  are  not  in  use  to  annul  bygones,  but  bnly  to  declaee 
what  ought  to  be  done  in  time  coming. 

The  Lords  found  the  producing  the  decreet  of  constitution  in  the  fcom- 
petition,  sufficient  to  support  the  decreet  of  forthcoming  as  to  the  L.  55 ;  but 
sustained  the  objection  against  the  arrestment. for  the  250  merks,  and  found  that' . 
the  same  .was  unwarrantable* . 

Farhes,  p.  330. 
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1744,    November  ^'i.        The  CaEinxoRS  of  Bai;.is:  Ogilvt  Competing. 

John  Ogiltt,  bailie-depute  of  Cupar  in  Angus,  his  lands  were  adjudged  by 
some  of  his  creditors  before  the  Lords  x)f  Session,  and  by  others  before  the 
Sheriff,  of  Perth,  within .  which  jurisdiction  they  lay.  Afterwards  there  was  € 
submission  entered  into  by  Thomas  Ogilvy  merchant  in  Bundee,  who  had  pur^ 
chased  the  estate,  the  sereral  creditors,  the  heir  of  die  common  debtor,  and 
generally  alL  haying  interest ;  and  the  arbiter  ranked  the  adjudgers  puri 
passu. 

The  adjiidgers  before  the  Court  of  Session  raided  a  reduction  and  Impfobation 
of  t\^  warrafnts  of  the  decreets  before  the  Sheriff,  which  did  not  appear,  and 
attempt^  to  set  aside  thedecrbet^^arbitral^  as  proceeding  on  forged  grounds ;  ibt 
questioivwas,  If  the  presumptive  falsehood  from  a  cettiJBication,  should  bare 
that  effect  ? 


S£<:t.5.  grounds  and  warrants,  5199 

Th^  Lords,  November  2d,  '  Found  it  not  competent  to  quarrel  the  debts  and       No  t2t 
diligences  of  the  defenders,  which  had  been  sustained  and  ranked  by  the  ar- 
biters, there  being  no  direct  evidence  of  actual  forgery  olfered/     And  this  day, 
on  a  reclaiming  bill  and  answers,  in  which  sufficient  evidence  of  the  actual 
forgery  was  not  offered,  '  they  adhered/ 

Act.  Jnb.  HamUmu  Alt.  Graham,  sen.  CIerk»  GUfm. 

FoL  Die*  V.  3*  p.  255.    D.  Falconer^  v.  !•/«  xx« . . 


See  No  17.  p.  3022. 
See  Afpsnbix^  ^ 
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COLLINGTON  ^oiflSt  JOHNSTON.    . 


ANENT  the  action  pcrsewit  be- the  Laird  of  CbHington  against  G.  Johnston, 
upon  aneaet  rf  adjoarnal,  for-the  spulzie  committit  be  the  said  G.  upon 
the  said  Efeiird,  it  was  W/^^>  be  the  said  G.  Th^t  the  said  Laird  bad  na  interest 
to  pcrsew  the*said  action  as-heir  to  his  father  because  the  said  action  was  upon 
moveable  gear,  and  pertained  to-  the  executors,  and  not  to  the  heir. — It  was 
replied  be  the  said  L'aird;  That  he  had  good  action  to  pcrsew  as  heir,  because 
year  and  day  was  past,  and  the  action  unpersewed  be  the  executors  jlikeas  any 
might  have  persewit  the  said  Laird  as  heir,  year  and  day  being  past ;  whilk 

reply  was  admhtit  be  the  Lords.- 

Fah  Dk'.ty.  I.  p.  356.     Maitland,  MS. p.  i2u     , 


No  I. 

: An  action  ol 
spulzie  at 
the  instance 
of  an  heir 
was  sostain- 
ed, though 
the  gooda 
•spulziedwere 
moveable ; 
because  year 
and  day  were 
past,  and  no 
action  raised 
by  the  cxc*   . 
cutor. . 


1609.    JarlUary^^.  *     Sir  D.  Woob  against  Lady  .Bonnington.     . 

:  In  an  improbation  pursued  by  Sir  David. Wood  against  his  mother,  the  Lady  ' 
Bonnington,  of  his  father's  testament,  the  .Lords. found  that  the  defunct's  heir  • 
has  good  interest  to  improve  the  nomination  of  an  irresponsal  executor;  be-  • 
cause,  if  the  ffioyeabies  be  wasted,  the  debts  will  come  uj^on  \hc  heir. 

FoL  Die,  V.  up.  356..   Haddington,  MS.  No  IS52»    :. 


No  2i 
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No  3. 

A  daughter 
VI  as  served 
heir  to  her 
lather,  sup- 
posing her 
brother  dead. 
He  afterwards 
assigned  all 
that  should 
pertain  to 
him  by  his 
father's  de. 
cease.  Found, 
that  the  heii- 
tage  belong- 
ed to  the  -as- 
signee, and 
the  moveables 
to  the  sister ; 
«nd  that  the 
assignee 
was  liable 
to  find  cau- 
tion to  re- 
lieve her,  and 
to  make  the 
heritage 
forthcoTiMOjg 
to  alf  parties 
haritig.in- 
tereit. 


J  632.     July  11. 


LitiiTON  against  Muirhead. 


The  daughter  of  a  defunct  being  served  heir  to  her  father,  she  having  a  bro- 
ther living,  who  was  supposed  to  be  dead,  and  thereafter  the  brother  being  serv* 
ed  heir  to  his  father,  who,  after  his  service  and  retour,  having  disponed  all  goods, 
moveable  and  immoveable,  and  whatsoever  might  pertain  to  him  by  his  father^s 
decease,  to  one  called  Stuart ;..wfiJcR^siiieular. successor  piisaaing:  the  havers  of 
some  obligations  pertaining  to  the  defunct,  to  deliver  the  «ame  to  him ;  and 
after  decreet,  the  haver  suspending  upon  double  poinding,  as  troubled  both  by 
the  assignee  to  the  brother,  and  also  by  the  sFster,  and  producing  the  obligations 
to  be  given  to  any  of  them  who  should  be  found  to  have  right  thereto,  the 
Lords  found,  That  the  brother*s  assigjree^  pug^t  to  have  the  heritable  obliga- 
tions,  and  that  the  moveable  bond  should  be  given  to  the  sister,  who  was  con- 
firmed executrix  to  the  defunct ;  which  was  so  ordained,  albeit  the  brother's  as- 
signet  alles-ed.  That  the  executrix  in  tliis  pr6C«»  could  not  come  in  so  sum- 
marily to  seek  the  moveable  bonds,  seeing  she  had  neither  obtained  any  sen* 
tence  therefor,  as  executrix  against  the  haver,  which  ought  to  proceed  ere  she 
-seek  the  same;  neither  was  there  any  thing  here  called  in  question,  bat  which, 
of  them,  as  heirs,  had  best  right  to  the  obligation  produced.     Notwithstanding 
whercoi^  in  this  same. process  the.  LQRa>a  found,.  That  the  executrix  might  desitfb 
th^  bonds  produced,  so  many  of  them  as  were  moveable,  to  hegivenher-  ia  tfcig 
same  process^  without  necessity  to  intent  any  naw  pursuit  tb/^e&r  ;  seeing  the 
bonds,  were  exhibited,  and  they  could,  not  be  ordained  to  be  given  back  agaia 
to  the  producer,  wha  claimed,  no  right  therctjo ;.  arid  the  heir  or  hi&  assignee  ha- 
ving  no  right  to  tha  same,  the  executrix,  ought,  to  have  them.     Also  the  execu* 
trix  desiring,  that  the  assignee  constituted  by  the  heir  should  find  caution  to  re- 
lieve the  executrix  of  all  the  defunct's  heritable  debt%  for  which  she,  as  execu* 
trix,  might  be  distressed  by  his  creditors ;  and  this  assignee  replying^  Tiiat  h» 
being  a  singular  successor  to  the  heir,  and  for  onerous  causes,  he  ought  not  to 
'  be  burdened  with  this  caution,  no  more  than  if  he  had  bought  land,  or  any  o- 
'  ther  particular  from  the  heir,  ctjuld  the  haver  been  compelled  to  find  caution 
to  relieve  the  executrix,  or  to  make  that  particular  so  bqught  by  him,  liable  to 
the  defunct's  creditors,  who  had  done  no  diligence  before  the  acquiring  of  his 
right  against  the  defunct's  self,  or  against  the  heir  his  author,  which  might 
hinder  him  to  contract  with  the  ,hcir,  and  to  acquire  this  disposition  j  notwith^- 
standing  of  the  which  reply,  which  was  repelled,  the  Lords  found.  That  this 
assignee  and  singular  successor  should  find  caution  to  make  these  obligations 
heritable,  now  acclaimed,  and  decerned  to  be  given  to  him,  or  the  sums  therein, 
so  far  as  he  should  uplift  the  same,  furthcoming  to  all  parties  having  interest, 
who  might  claim  the  same  for  the  defunct's  debts  j&r(?7/r  dejure;  for  they  found, 
That  this  assignee  should  therein  be  liable  to  all  parties  having  interest,  as  said 
is,  fi>r  these  bonds,  and  sums  thereof,  to  be  recovered  by  him,  i^  ^^^^  **^^  ^^^^ 


r 
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ner  as  the  heir  s  self  might  have  been  liable,  if  he  had  not  been  denuded;  specially        No  3. 
seeing  the  disposition  made  by  him  to  the  heir  was  universal,  of  all  things 
whatsoever  he  might  succeed  to  as  heir,  and  so  was  omnium  bonorum  et  totius 
Juris.  ♦ 

Act.  Stuart  tt  M(n»at.  Alt.  Nicolsw  ft  SandUandi.  Clerk,  Hay* 

DuriCfp.  643, 


^777'     7^(f  ^5»        Robertson  and  Ross  aj^ainsi  Bissets. 

The  Lords  refused  action  on  a  bill,  the  drawer  of  which  had  died  without 
subscribing  it ;  and  the  subscription  had  been  adhibited  by  his  heir  and  represen- 
tative. 

*^*  See  this  case,  Ko  18.  p,  1676. 
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1487-    January  19.        Thomas  Sempill  against  F.  Fordel. 

He  that  isauchtand,  or  has  paid  in  name  and  behalf  of  ony  uther  that  is  No  5* 
^eceist,  ony  debt,  or  90wmis  of  money,  and  is  desirous  to  have  his  relief  thairof, 
-aucht  and  sould  first  call  and  persew  befbir  the  spiritual  Judge  his  executouris, 
to  fiie  and  relieve  him  of  the  said  sowme  or  debt,  at  the  handis  of  the  credi- 
touris,  gif  the  principal  debtour  that  is  deceist  had  movabill  gudis  the  time  of 
bis  deceis  :  Bot  gif  thair  was  not  sufficient  movabill  ^gudis,  the  air  of  the  princiw 
pal  debtour  deceist  may  be  callit  and  persewit  befoir  the  temporal  Judge,  for 
the  effect  foirsaid  ;  because  in  all  sic  caisis^the  movabill  gudis  intromettit  with 
be  the  executouris  aucht  and  sould  be  first  «discust,  befoir  ony  gudis,  geir,  or 
landis  pertejiiog  to  the  air* 

Balfour f  (Heir.)  No  10.  p.  221. 

VoL^xm.  29  K 


\ 
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The  executor 
may  be  called 
b^  the  heir  for 
hi^  relief. . 


i^i.    Mareh^i*     The  L^jfiDof  ELFuiHosrcmN^ftfiiiir  TI^.LordOlamis, 

GiF  the  air  of  ony  persoun  thzx  is  deceist  be.  <:al]:it  for  the  deidis  debti»  aucbt- 
aad  bCr  htm  the  time  of  his  deceis,  be  hes  just  actioun  and  titiU  to  call  the  exe- 
cutouris  that  intxomettit  with  the  movabill  gudis,  to  warrand  and  relieve  him 
tbairanetit,  in  sa  far. as  tbay  ar  respoinsal  de  bonis  defuncts.  And  thairfoir,  gif  the 
air  be  perse  wit  for  the  saidis  debtis,  be  sould  haye  .ane  day.aasignit  to.  him  to 
c^l  the  exec utpuris  for  his  relief 

Balfour,  (Umik.)  No  d^p.  220* 


No 


1567.    y^^  S'       Prior  pf  Pluscariu^  4iigmnst  The  Sh£iiiff  of  Muuray. 

TiTE  executpuris  may  not  be  cal]it  nor  decemit  to  warrant  ony  h^ritabill 
infeftme^t  or  dispositioun  jpiaid  be  the  deid  befoir  his  deceis. 

Balfour^  (Heir.)  No  J2.  p.  221., 


Nd  8. : 

Found,  that 
tb«  heir 
should  have 
his  relief  from 
the  executor, 
of  i|U  move* 
able  bonds, 
and  the  exe* 
cutor  should 

be  relieved, 
by  the  heir  of 
all  such  as 
arc  herital>l€« 


1630.     July  1% ,         L.  Carnousie  against  L.  MeLd«.um-:  •. 

I>f  a  pursuit  made  by  the  bairns  of  the  L.  .MeldrOm,  executors  confirmed  to 
h^r,  against  the  exequtors  pf  her  uraquhile  husband,  and  the  imromitters  with 
his  goods  and  gear,  for  payment  pf  thai;. part  of  their  mother's  goods  confirmed, 
whicb  belonged  to  her,  and  consequently,  to  them,  as  her  executors,  and  where- 
iaher  husband  would' have  been  debtor  to  them,  they  being  her  bairns  of  an' 
anterior  marriage, — the  LoRps  found,  that  albeit  there  were  executors  confirm- 
ed to  the  umquhile  husband,  yet  that  thereby  the  porsuen  were  not  excluded, 
but  that  they  might  also  pursue  the  intromitters.  with  the  goods^  to  make  their 
part  thereof  due  to  them  in  law.  furthcoming ;  for  this,  is  not,  as  when- the  credi- 
tor pursues  a  viciou$  jntroraitter  tp  pay  the  debt^  seeing  here  the  intromttter  is 
only  pursued  to  mak^  payment  of  the  very  particulars^,  whereWth  he  should 
hRyc  beenproven  to  hav.e  introjnitted  ;  and  which  he  had  no  reason  nor  right 
to  retain  ;  yet  usually. where  executors  arc  confirmed,  no  process  is  granted  against 
intromitters,  as.is  done  14th  July  1626,  and  November  23.  1630,  Gray  contra 
Smii\voce  Litigious — Passive  Title;  and. November  25.  1630,  Miniman, 
VQce  Passive  T^tle.  .  And  even  in  a  wife's  testament  confirmed,  albeit  het 
husband.be  living,  defalcation,  ought  to  be  of  such  particulars,  which  oaght  not 
to  come  in ,  testament,  viz.  .which  of  thejr  owa  k\ni  «^nd  n^tA^^^^^  heirship  ; 
albert  the  husband,  to  whom  the  goods  confirmed.  \i^\ong^OL,^^^\otYvave  an  heir 
to  claim  the  same,  he  being  on  life  the  time  of  "t.\\,^  cO^^^^\i^*  ^,^M^^^^^^rc 
that  the. wife's  executor  had.no  right  to  a**y  J>^'*^ X^v^^"^ -^^ ^\^    A^^'  / 


^ 
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y^^  30.«^  he  heir  desiring  defalcation  against  the  exdciikora  df  the  wile^of  No  fl« 
the  defunct,  of  the  deiimct's  mdveahlcd,  for  sums  owing  bj  the  defvrnc.t  \xf 
heritable  bonds,  )Piiiicli  the  beix  alkged  ought  to  be  paid  for  the  heir's  relief,  out 
of  the  readiest  of  the  moyeables ;  and  the  executor  alleging,  that  the  heir  o^gllt 
to  have  no  rdief  foe  debts  owing  by  heritable  bonds,  upon  the  defunct^  n>oiK»^ 
ables, — the  Loitns  found,  that  the  heir  ought  to  have  no  relief  against  the  exe^ 
cuter,  nor  upon  the  defbnet*a  'moveables^  for  any  sum  owing  bj  heritable  bonds  $ 
and  found,  that  ohHgatiQns  bearing  the  debtor  to  be  obliged  to  pay  annuakQqt 
for  the  money  botrowod,  albeit  not  bearing  a  clause  of  infeftment,  were  berw 
table  bonds,  which  the  heir  was  liable  to  pay,  and  not  the  executoY  >  for  the 
Lords  found,  that  heritable  bonds  ought  to  be  paid  by  the  heir,  and  mOYtat^le 
bonda  by  the  executor ;  ao  that  albeit  the  creditor  may  seek  payment  either 
from  the  heir  or  executor  as  he  pleased,  yet  betwixt  the  heir  and  executor, 
when  any  of  them  seeks  their  relief  off  others,  they  are  obliged  to  relieve  ethers 
of  the  debts  as  said  is.  Also  the  Loans  found,  that  where  the  debtor  by  an 
heritable  bond  dies  before  the  term  of  payment,  after  the  which  the  annualj^ent 
begins  to  take  effect;  to  be  paid  as  use  is,  that  eo  casu  albeit  both  the  debtors^ 
heirs,  and  executors  be  obliged  in  the  sum  to  the  creditor,  yet  in  the  relief  be- 
twixt  the  heir  and  executor,  the  heir  ought  to  have  relief  thereof  off  the  move- 
ables ;  and,  in  that  case,  the  moveables  are  properly  liable  therefor,  even  as 
when  the  creditor  dies  before  the  term  of  payment  in  an  heritable  bond,  the 
same  will  pertain  to  his  executor,  and  not  to  his  heir ;  but  if,  where  the  debtor 
dies  before  the  term  of  payment,  and  the  money  lies  over  after  the  term  diverts 
other  terms,  and  that  the  creditor  exact  his  principal  sum  and  annual  rents  from 
.  the  heir,  albeit  bj  this  decision  the  heir  will  get  his  relief  off  the  executor  for 
the  principal  siun,  yet  it  is  a  doubt  if  he  can  get  relief  off  the  annualrents  paid 
by  Inm ;  which  appears  ought  not  to  burden  the  executor,  who  can  be  subject 
in  no  further  but  what  was  owing  by  the  defunct  the  time  of  his  decease  ;  and 
which,  as  appears,  cannot  make  him  liable  for  the  course  of  annualrents  runniir^ 
^ter  his  deeease.    See  Herita»le  and  Moveable. 

Act.  NMum  »  Baki.  Ak.  Mowoi  ^  Burmt.  CIerk»  Glbt^ 

Foi.  Die.  v.i.p.  356.     burie,  p.  554, Jc  536- 

%^  Spottiswood  reports  the  same  case  : 

In  an  action  puraued  by  the  Laird  of  Carnousie  against  the  Xaird  of  Mel- 
drum,  there  was  a  question  concerning  certain  debts  of  the  umquhile  Laird  of 
Meldrum,  whether  they  should  light  upon  .the  heir  or  executor?  The  heir 
alleged^  That  he  ought  to  be  relieved  of  ^11  his  fathcrt  debts  by  the  executor, 
so  far  as  the  moveables  will  extend.  The  executor  alleged^  He  ought  only  ttf 
relieve  the  heir  of  all  moveable  debts  owing  by  the  defunct;  but  as  for  debt© 
owing  bjf  hin  on  heritable  bonds^  Jie  owed  no  relief  thereof  to  ithe  heir,  but  he 
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should  be  liable  therefore,  and  relieve  the  executor  thereof,  iquia  quemsequuntur 
cammoday  eundem  etiam  inc^mmoda*    Next  ab  identitate  rationiSf  the  executor  is 
obliged  to  relieve  the  heir  of  aU  moveable  bonds ;  therefore  the.  heir  is  obliged . 
to  him  in  the  like  for  heritable.    3^10,  Haredes  succedunt  in  wiiversumjusd^imctif* 
tarn  bares  mobilium^  quam  immobiliuni,  and  should  be  ht\n  respective  in  suo  gene^ 
rey  tarn  active  quam  passive.^^TnE  Lords  found,  that  the  heir  should  have  his . 
relief  off*  the  executor  of  all  moveable  bonds,  and  the  executor  should  be  reliev*' 
ed  by  the  beir  of  all  heritable  bonds.     And  this  after  they  had  thought  upon  iti 
two  or  three  days,  30th  July  1630.     Found  likewise,  that  if.  as. well  the  debtors 
die  before  the  term  of  payment  in  a  bond,  as  the  creditor,  the  bond  is  move-; 
^ble,  and  the  executor  only  liable  to  it  without  relief  off  the  hein 

Spottiswoad,  (Executor.)  /.  I2u 


No  9. 

The  question 
whether  the 
heir  is  liable 
to  ftHment  the 
defunct's  fa. 
nily  till  the 
next  term 
after  his  de- 
cease, was 
superseded 
till  diligence 
should  be 
done  against 
the  move- 
ables. 


1662.    December  20.        Lady  Tarsapie  against  Laird  of  Tarsapie.  .  [ 

The  Lady  Tarsapie  pursues  the  Laird  of  Tarsapie,  who  succefcded  as  heir  to, 
his  brother,  her  husband,  for  the  aliment  of  the  defunct's  family,  till  the  next 

term,  after  his  death,  and  specially  for  the  aliment,  and to  the  pursuer*s*  . 

son,  heir  apparent  to  his  father^  The  defender,  alleged,  Absolvitor  j  because 
the  libel  was  no  ways  relevant  against  him  ds  heir,  but,  by  the  constant  custom, 
the  entertainmj^nt  of  the  defunct's  families  was  ever  a  burden  on  their  move- 
ables, and  upon  their  executry.  The  pursuer  answered^  Though  it  was  ordi- 
narily retained  off  the  moveables,  yet  the  heir  was  also  liable,  seeing  the  defunct 
was  obliged  to  entertain  his  servants  and  children,  at  least  to  a  term,  but  much 
more  when  there  were  no  moveables,  or  where  the  defunct  was  rebel,  and  the 
donatar  intromitted.  The  defender  answered^  That  it  was  novum  to  convene 
an  heir  on  this  ground,  and  that  the  aUegeance  of  there  being  no  moveables 
held  not  here  ;  neither  is  it  relevant  that  the  moveables  were  gifted,  unless  it 
had  been  declared  before  the  defunct^s  death  and  possession  obtained,  otherways 
the  relict  ought  to  have  alimented  the  family  out  of  the  moveables,  which 
would  have  liberated  her  from  the  donatar,  and  is  yet  ground  against  the  dona- 
tars.  The  pursuer  answered^  She  could  not  retain  ;  because  the  donatar,  with., 
concourse  of  the  defender,  did  put  her  brevi  nianu  from  the  defunct's  house, 
and  all  the  moveables. 

The  Lords  having  amongst  themselves  considered  this  process,  did  put  diffe- 
rence between  the  aliment  of  the  apparent  heir,  and  the  rest  of  the  femily  :  As 
to  the  heir,  they  found,  that  albeit  he  was  never  infeft,  yet,  as  apparent  heir, 
be  had  right  to  the  mails  and  duties  from  his  father's  death,  until  his  own  death, 
though  the  terms  had  been  to  run  before  he  was  born,  bc'mg  in  t^tcro,  aod  that 
the  defender,  in  so  far  as  meddling  with  the  reuts^  was  V\ab\^  CqX  ^^c  apparent 
beir'§  aliment  5  but,  for  the  rest  of  the  family,  t:\vt  "Loku^  ^     ^t^^ii^td  lo  jWc 
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aaswer  till  diligence  were  done  against  the  dooatar,  or  other  introinitters  with        xr 
the  moveables.  ^' 

FoL  Die.  V.  I.  p.  357.     Stairy  v.  1.  p.  150. 


1673-  y^'^^  ^^• 


White  against  White. 


I 


John  White  having  been  infeft  in  the  lands  of  Nether  WhillonhiU,  and  hav-' 
ing  had  a  several  right  to  the  teinds  thereof,  died,  leaving  a  son  and  two  daugh-  . 
ters;  after  his  death  the  son  obtained  himself  infeft  in  the  lands,  by  a  precept-; 
oiclare  constat^  but  did  not -establish  the  right  of  the  teinds  in  his  person,  and' 
died  without  issue  j  aft^r  his  decease  Janet  White,  who  was  his^  sister  by  both 
bloojds,  is  infeftas  heir  to  her>  brother  in  the  land^^excludingChnstianr  whc 
was  but  only  sister  by#the  father;  and  both  Christian^  and  Janet  entered  heirs->> 
portioners  to  John  their  father,  and  thereby  had  right  to  the  teinds-j  whereupon^ 
Christian  j)ursues  Jaiiet,  who  possest  both  land  and  tcind,. to  pay. her  the  half 
of  the  teind-duty  J  who  alleged  compensation,  in  so  fax.  as  Janet  the  defender 
had.  paid  1000  merks  of  their  father's  debt,  and.,  th^reby^  bad  recourse  against 
Christian  the  pursuer,  as  one  of  the  two  heirB- portioners  to  her  father,  for  the 
half  of!  that  debt,..  It  was  answered  for  Christian  the  pursuer,  .That  her  sister 
the  defender  could  not  seek  recourge  or  relief  agaipst  her  as  .heir-portioner  for 
the  equal  half,  byt  gnly  proportionably  effeiring  to  the  heritage  of  the  father, 
both  in  land  and_teind  j  for  albeit  a  creditor  of  the  father's  might  have  recover- 
ed payment  against  the  pursuer  for  the  half,  as.  one  of  the  two  beirs-portioners, 
so  a  creditor  might  also.  have.  Qbtaine;d  paymei\t  from  the.  defender  Janet,  of  the 
whole  debt  as  heir  tQ  her, brother,  who  was  h^ir  pasxive  to.  his  father ;  so  that  as 
the  pursuer  is  heir  imiuediate  to  her  father  in  a.h.alf,  so  the  defender  is  not  only 
heir  immediate  in  the  pther  half  of  the  tei9ds,  but  is  sole  heir  by  progress  to  her- 
father  ia^ the  land ;  and^  in  eiither  case,  when  either  party  were  pursuing  for 
relief,  they  are  in  the  condition  as  different  heirs  pf  the  same  defunct ;  and  law 
and  custom  hath  cleared  the  order  and  relief  of  all  heirs -and  successors  amongst 
themselves.,  viz*,  that  heirs  of.  line  must  relieve  heirs  of  tailzie  and  provision ; 
aod  as  to  heirs-portioners,  when  they  come  to  divide  their  succession,  or  to 
gej^relief  of  the  defunct's  debt,  they  must  have  collation  of  what  portion  or 
provision  they  got.  froiu  the  defunct,  and  according  thereto  the  division  and 
relief  must  proceed  ;.  and  albe.it  a  case,  of  this,  nature  hath  never  occurred  to  be 
decided  till  now,  it  must  be  decided  according  to  equity,  and  to  like  cases 
already  determined  ;  and  there  can  be  no  dovibt,  but,  that,  in  equity,  the  bene- 
fit and  burden  of  the  father's  estate  arid  debt  should  proceed  proportionally,  and 
that  all  that  represent  him  should  pay  his  debt,  according  to  the  benefit  they- 
have  received ;  for,  upon  the  same  ground  of  equity,  the  collation,  of  goods 
amongst  heirs-portioners  was  introduced.     It  was  answered  for  the  defender,- 
That  equity  cannot  rule  this  case ;  but  it  is  determined  by  the  course  of  law,- 


No  lo* 

A  man  dyin^ 
left  a  daugh- 
ter of  one 
marria^,  a 
son  and  a 
daughter  of 
another. 
The  son,  after 
making  up 
titles  to  part 
of  the  estate, 
also  died. 
His  full  sister 
entered  heir 
to  him  in  that 
part,  and  she 
and  her  half* 
sister  made 
up  titles  to 
the  remain- 
der, as  heirs- 
portioners  to 
their  fathev* 
Found, that 
the  relief  of 
the  father's 
debts,  be- 
twixt the  two 
sisters,  ought 
to  be  in  pro- 
portion to  the 
respective 
parts  to 
which  they 
succeeded, 
whether  im- 
mediately to 
the  father,  or 
mediately  by 
representing 
the  brother.. 


S2Q9  heir  aw  EXECTJTOR.  Sjktt.  a, 

No  lo.      which  makea  heirs  portionera  to  succeed,  as  in  the  beoeSt,  ao  in  the  burdeo  of 

the  defunct's  debts  equally  ;  neither  are  they  obliged  to  ponfer  any  snare  thswa 
what  they  had  from  the  defonct^  whose  . heirs-port ioners  they  are,  and  that 
immediately,  and  so  they  are  not  obliged  to  confer  the  succession  of  the  brother, 
nor  to  have  regard  thereto  in  xelief  of  theJathef s  debt;  neither  is  there  by  the 
law  of  Scotland  any  successioni  active  or  passive,  by  inventory  or  proportioa, 
but  all  either  in  solidum^  or  for  a  determined  quola^  according  to  the  number  of 
the  heirs-portioners. 

Th£  Lords  found,  that  ihe  relief  of  the  father's  debt  betwixt  bis  two  daugh- 
ters^  ought  not  to  be  equally,  though  thcf  wc^re  heirs-portioaeis^  but  propor- 
tionally, according  to  the  proportion  of  the  father's  whole  estate,  to  whom  both 
succeeded,,  either  mediately  or  immediately  in  the  whcJe ;  and  therefore  ofdain* 
ed  probation  6^^  ind^^oi  Jthe  worth  of  the  kmd,.  and  of  the  teiod^  that  the  pur- 
suer might  bear  only  burden  for  the  hsdf  of  the  teind,  anji  the  dander  4*^  thft 
other  half  of  the  whole  land« 

Fol.  Die,  V.  I.  p.  356.    Siair^  v.i.  ^.183. 

« 

''***  Ck)sford  reports  tne  same  case  : 

Margaret  White  being  decerned  heir  to  her  father  William  White,  to  pay 
a  debt  contracted  by  him,  did  pursue  her  sister,  who  was  likeways  served  heir- 
portioner,  for  her  relief  of  the  equal  half  of  the  said  debt  as  heir  portioner.  'It 
was  alleged.  That  the  defender  could  not  be  made  liable  for  the  equal  half,  be- 
cause  the  pursuer  not  only  being  heir-portioner  to  her  father  in  the  teinds  of 
the  lands  belonging  to  him,  but  likeways  being  heir  by  progress  in  the  stock 
and  fee  of  the  estate,  in  so  far  as  the  father  having  infeft  his  eldest  son,  who, 
after  his  father's  death,  died  without  children,  the  said  Margaret  being  his  sis- 
ter-german,  and  the  deferider  only  sister  by  the  father,  the  whole  stock  of  the 
land  did  belong  to  the  pursuer,  and  as  heir-portioner  the  half  of  the  teinds ;  so 
that,  according  to  that  proportion,  she  ought  only  to  be  liable  for  relief  of  her 
father's  debt,  which  was  founded  on  justice  and  equity  j  seeing  in  the  cases  of 
several  heirs  of  tailzie  and  provision  and  conjunct  executors,  albeit  they  be  all 
liable  to  creditors  sfLsolidum,  yet  as:  to  the  relief,  they  have  ^action  only  accord- 
inc  to  their  several  proportions.  It  was  replied,  That  the  debt  paid  by  the  pur- 
suer being  the  father's  debt,  and  none  being  served  heir  to  him  but  the  pursuer 
and  defender,  who  were  equal  heirs-portioners,  they  were  equally  liable  for  re- 
lief'  and  "the  pursuer,  as  heir  to  her  father,  having  nothing  more  than  the  defen- 
der there  was  no  ground  in  our  law  to  make  her  farther  liable  to  the  debt, 
seeing  her  right  to  the  rest  of  the  estate  was  as  heir  to  her  brother,  to  whose 
debts  she  was  solely  liable,  and  could  seek  no  relief. — r- Tu^r  Lokds  having 
considered  this  as  a  new  case,  wherein  there  had  been,  no  dtc\^-^^,  and  that  it 
jf^ight  be  a  practique  hereafter,  didfind  that  the  defexAei  vi^^  ^  -^  \»\At  for.her 
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proporticm,  to  be  calciilated  intuitu  of  the  whole  estate,  stock,  and  teind,  which 
was  once  in  the  person  of  the  father ;  being  moved  thereto  upon  these  reasonsi 
that  this  debt  being  the  father's  debt,  the  pursuer  was  heir  by  progress  to  the 
whole  stock,  having  succeeded  to  her  brother  as  heir,  and  who  was  successor 
tkuto  lucrativo  to  her  father,  by  a  right  of  iofeftment  granted  in  his  own  time ; 
and  as  her  brother,  if  he  had  lived  and. paid  the  debt,  could  have  craved  no 
fiEirther  relief,  so  the  pursuer,  being  heir  to  him,  and  in  law  una  et  eadem  persona^ 
could  be  in  no  better  condition  ;  and  besides,  heirs-portioners,  or  all  those  who 
are  conjoined  in  societies,  whereby  they  have  interest  by  succession  or  contract 
in  rt  cwnmuni^  and  all  benefit  or  burden,  they  ought  to  share  according  to  their 
several  interests  or  proportions,  upon  that  principle,  quem  sequitur  commodum 
€undem  et  inc^rnmodum^  which  is  a  principle  founded  on.  common  equity  and  red* 
ton;  and  therefore,  as  she  succeeded  to  more  than  four  parts  of  the  father's 
estate  more  than  the  defender,,  she  was  liable  to  as  much  more  of  the  debts,  and 
could  crave  no  farther  relief 

Gcsford,  MS.  No  sii.  p.  33i-  , 


No  ic. 


i'p6.    July  I  a. 

MAkioN  and  MAkoARET  WKicBrs:aj^inrt  William,  and  Georoe  Smiths/ 

Thomas  Wright,  merchant  in  Dumfries,  having  been  twice  married,  obliges 
faitnsetf,  in  the  contract  of  marriage  with  the  first  wife,  to  secure  her  in  L.  xooo 
iii; liferent,  and  the  children  in  fee ;  and  to  the. second  2000  merks  in  the  same 
manner:  The  only  child  of  the  first  marriage  beimg  married . to  Mr  Patrick 
Smith,  the  second  wife  of  Thomas,  after  his  decease,  paid  the  said  L,  1000  tb 
the  said  child  of  the  first- marriage,  and  Smith  her  husband;  after  which,  the 
said  child  of  the  first  marriage,  vfrith  consent  of  her  said  husband,  granted  bond. 
tojSir>vPatrick  Maxwell,  whereupon  he  led  an  adjudication  against  her,  as  law- 
fully charged-to  enter  heir  to  her  father,  and  adjudged  from  her  some  lands, 
Sc(L4n»2>umfries;  which  adjudication  was  disponed  by  Sir  Patrick  tp  Williaia. 
Smith,  son  procreated  betwixt  the  said  Mr  Patrick  Smith  and  the.  said  deceased 
Agnes  Wright ;  and  the  Magistrates  of  Dumfries  are.  ebatgiod  ta.iufcfjL  the^aid 
William  upon  the  said  adjudication. 

Upon  this  there  Js  a  process  upon  the  passive, titles,  raised  at;  th^  iosimQe  of 
the  cliildien  of  the  second  matriage,  after  serving  heirs^portionerfitp  their^  father, 
against,  the  saki  William  Smith  a  miaor,^  upon  tfae\gr^und.,of  the  act  of  Parlia- 
fiient  1695,  cap.  ^4.  concerning  the  obviaJOFUg  ^ch4^  fra.iid  of  apparefnt  heirs. 

Answered  for  the  defenders  ;  Th*rt.<he  pui^^ers  being  serv^  betis-poriioRers^ 
their  claiin  is  extipct  {:&q^M0ne.   , 

•J&//W  f<^r  the  pursuers  J .  That,  as  they  .succeed  to  the  two-thirds  of  their' 
father's  inheritance,  so.fac  indeed, the  .debt  is  extinguished,  confii^ione,;  aoii^ 


No  II. 
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-No  I X.  therefore  they  only  Itxsht  against  William  Smith,  who  doth  represent  his  mo- 
uther fis:one  o£  the  three  heirsTpoftioncrs,  for  the  third  of  their  provisiony  m 
rwhichshemust  be  liable,  as  having  purchased  the  foresaid  adjudication. 

.  DupKfd  for  thedefeudcr;  That  a  service  in  indefinite  terms  is  ah  nniTersal 
.representation,  and  therefore  a  total  extinction  of  the  pursuers  claims^  which 
^must  certainly  take  place,  unless  they  had  cognosced  themselves  heirs  of  pi^ovi- 
.sion,  or  of  the  second  marriage,  in  which  case  only  the  extinction -would  have 
.been  partial.  Further  alleged  for  the  defender,  That  he  could  not  be  liable  in 
.behaviour,  being  minor,  and  not  capable  to  accept  a  disposition,  which  was 
necessary  to  infer  behaviour ;  and,  2^0,  That  he  did  not  possess  the  •  land  ad- 
judged. 

^-^jw^r^rf  for  the  pursuer,  to  the  1st  \  That  nevertheless  the  defendtr  must 
•be  liable  in  the  terms  of  the  act,  unless  he  repudiate  or  renounce- the  benefit  of 
.the  said  adjudication  ;  because,  by  purchasing  it,  he  had  acquired  a  rigiit  to  a  legal 
diligence  affecting  his  predecessor's  estate,  which  is  all  that  the  act  requires  to 
infer  behaviour,  just  as  it  holds  in  the  case  of  a  successor  tituh  lucrativo.  To 
the  2i,  answered.  That  the  foresaid  clause  in  the  act  of  Parliament  establishes 
a  behaviour  in  two  cases,  viz.  if  the  apparent  heir  either  possesses  his  predeces- 
sor's -estate,  or  acquire  and  purchase  any  right  thereto,  or  to  any  legal  diligence 
affecting  the  same. 

'  The  Lords  fbimd  the  defender  liable  in  the  passive  titles  according -to  the 

act  of  Parliament  1695,  unless  he  renounce  the  right  purchased  for  him  to  the 

tenements  and  acres  belonging  to  his  {)redecessor  ;  and  sustained  the  defence  of 

^extinction  of  the. debt  by  confusion,  in  virtue  of  the  general  service  for  two- 

-third  pacts  to  which  the  pursiiers  succeed  .as  heirs*portioners  >  h\xt  x^pelled  the 

-^ame  as  to  the  other  third  part.* 

Act.  Fh^ming.  Ah.  7la  Ferguson.  Clerk,  M^Ken%ie. 

'Fol.  Die,  V.  I.  p.  356.     Brucej  v.  2.  No  ijs  p^  ^i. 


'Tsj  *7*7'    7^b  ^^»        Maxwell  of  Monreith  ^7^^'»f^JIc>usTON  of  CalderhalL    . 

..An  heir  male  evicting  the  estate  iromthe  heirs  of  line  who  had  entered,  and 
upon  the  faith  that  the  estate  was  their  own,  had  paid  several  debts  j  the  ques- 
tion occurred,  if  relief  was  competent  to  them  against  the  heir-male.  It  was 
pleaded  ioT  thsm.  That  he  ought  to  be  ultimately  Kable  who  enjoyed  the  de^ 
'  '  '  funct's  estate,  seeing  it  is  most  rational,  that  the  defunct's  debts*  should  be  paid 
out  of  hifl  effects;  :upon  this  &ouog  stands  the  relief  betwixt  the  heir  and  exe- 

;cutor. ^The.  LoRns  found  no  relief  conapetent. 

JThis  was  reversed  by  the  House  of  Lords.    A&^/APF£Nnix. 
I  .  .  Fol.  Die.  V.  I.  p.  356. 
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1 736.    February  3. 


Ker  against  Thomson. 


Whzre  a  defunct*s  succession  splits,  and  he  comes  to  be  represented  hj  two 
dUTerent  heirs  of  line,  ^wbich  maj  happen  in  many  cases,  the  heirs  have  no 
total  relief  one  against  another,  but  only  in  proportion  to  the  subjects  they  suc- 
ceed to  :  And,  therefore,  an  heir  having  made  up  titles  to  a  part  of  ixis  Other's 
estate,,  and  his  sister,  after  his  decease,  having  made  up  titles  to  what  remained 
in  bareditau  jacente  of  the  fether,  neglecting  her  brother's  suceestton  as  over^ 
charged  with  debt ;  in  a  question  betwixt  her  and  her  brother's  creditors,,  with 
respect  to  a  bond  of  provision  granted  to  her  by  her  father,  upon  which  she  was 
a  p^ferable  creditor,  the  Lords  found,  that  she  could  not  draw  the  whole  out 
•f  her  brother's  estate,  bat  proportionally  out  of  both,  as  well  that  part  she 
succeeded  to,  as  the  part  that  her  brother  sucogeded  to.    Sec  Appendix. 

FqL  Die.  V.  I.  p4  356. 
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1740.     July  18. 


Sir  John  Home  of  Renton. 


An  heir  having  voluntarfly  paid  a  moveatile  debt,  which  bore  no  annualrent, 
and  claiming  to  be  relieved  cum  tmni  causa^  it  was  found,  that  no  annualrents 
t>f  any  sums,  voluntarily  paid  by  the  heir,  othejr  than  such  as  by  the  constitution 
of  the  debt  did  bear  annualrent,  were  to  be  stated  as  a  burden  upon  the  exe^ 
€utry. 

FoL  Die.  V.  3./.  255.    ISlkerran^  (Heir  and  Executor.)  No  i.p.  229. 


No  14. 


^745-     January  23. 

Janet  and  Mary  Russels,  and  their  Husbands,  against  Rachel  Russel, 

and  her  Husband* 

David  Russel,  surgeon  in  Kennoway,  having  no  children,  sealed  his  small 
land-estate  upon  Mr  William  Dall,  the  husband  of  his  eldest  sister  Rachel,  ia 
liferent,  and  oti  Thom&s  Dall  their  son  in  fee,  and  the  heirs- nUle  of  his  body, 
whom  fiiiling,  &<:,  with  and  under  the  reservations,  burdens,  conditions  and 
faculties  after  exprest,  viz.  reserving  his  own  liferent  and  power  to  alter,  sell,  or 
burden  without  consent  of  the  Reirs  of  tailzie  ;  and  then  ibllowed  a  clause  in 
the  following  words :  *  And  I  hereby  expressly  burden  this  right  and  disposition, 

*  not  only  with  the  payment  erf  nny 'funeral  charges,  but  also  with  the  payment 
^  of  my  three  sisters  german,^heir  .portions  yet  resting  by  me  to  them,  and 

*  with  payment  of  all  thejuit  and  lawful  debts  that  shall  be  resting  by  me  the 
Vol.  XIIL  ^^  L 
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No  15.       •  time  of  my  death,  to  whatever  person  or  persons,  by  bond,  bill,  contract^ 

*  decree,  or  any  other  manner  of  way/ 

And  after  a  clause,  obliging  the  heirs  to  carry  his  name  and  arms,  followed  a 
provision,  *  That  it  should  not  be  in  the  power  of  the  said*  Thomas  Dall,  or  of 
\  any  other  of  the  heirs  substituted  to  him,  to  contract- debt,  sell,  wadset,  09 

*  dispone  the  said  lands,'  (with  an  iritancy  in  case  of  contravention)  *  except  in 

*  tiie  case  aftermentioned*,  viz.  that  it  shull  be  in  the  power  of  the  3aid  Thomas 

*  Dall,  or  of  the  remanent  heirs-  n:ventioiied  ia  the  foresaid  substitution,  to  con* 

*  tract  as  mucbdebt  on  the  foresaid  lands,  and  to  grant  security  therefor  aflfect- 

*  ing,tfae  said  lands,  as  will  satisfy  and  pay  the  said  debts  that  shall  be  resting 
••  the  time  of  my  death,  with  and  under  which  reservations,  provisions,  &-c. 
' .  these  presents,  and  the.  resignation  to  follow  hereon  fuie  granted,,  and  shall  be 

*  accepted  by  the.s.iid  hatl<heirs,  &c.  and  no  otherwayfl/ 

Upon  the  death  of  David  RuiseU  bi^-.  sister.  Rachel,  and  Mr  William -DaU 
her  husband,  having  coofiimed  executors  to  him  qua  nearest  of  kin,  and  amongst  • 
other  subjects  having  givenup  in  inventory  two  bills  due  to  the.defunct,  and  an- 
other debt  of  L  aoco,  whereof  the  term  of  payment  was  not  yet  come,  a  pro- 
cess was  brought  against  them  at  the  instance  of  the  other  two  sisters,  to  ac- 
count  to  each  of  them  for  a  third  of  the  executry,  and  particularly,  to  assign* 
and  transfer  to  each  of  them.  a.  third  of  the  moveable  debts*  still  outstanding. 

Alleged  for  the  defenders  j  Tliat  there  wexe .  more,  moveable  debts,  than  tx* 
haustcd  the  executry. 

Replied  I  That  the^ defunct  had,,  by  the  disposition  foresaid,  laid^  the  burden^ 
of  all  his  debts  upon  his  land-estate,  whereby  his  moveables  were  left  free  to-hU  • 
executors. 

Duplied ;  That  as,  by  the  clauses  in  the  disposition,  the  debts  were  not  made 
real  burdens,  these  clauses  imported  no  more  than  an  anxiety  in  the  defunct  to . 
secure  his  creditors,  but  by  no  means  an  intention  to  lay  his  moveable  debts  • 
ultimately  on  his  heir,  and  to  bar  him  from  the  relief  competent  to  him  in  law 
fron*the  moveable  estate:  And  that  the  circumstances  of  the  case  strongly  con- 
curred  to  support  this  construction  >  for  as  the  estate  did  not  exceed  1800  merks 
a-year,  and  was  affected  by  two  liferents,  one  of  the  defimct's  mother,  the  other 
of  Ihs  wife,  extending  together  to  about  1200  merks,  one  of  which  still  subsist- 
ed ;  as  the  moveable  debt*  amounted  to  15P00  merks,  and  the  executry  to  near 
that  sum  ;  it  was  not  to  be  conceived,  that  when  he  tailzied  his  estate,  he  at  the 
same  time  meant  to  exhaust  it  by  ilebt^,  and  leave  a  free  subject  to  go  to  his 
executors. 

The  Lords,  *  in  respect  it  was  not  denied  bjT  the  pursuers,  that  the  moveable 
debts  due  by  the  defunct,  did  exceed  the  moveable  eetate  belonging  to  him-, 
repelled,  the  claim  made  by  the  pursuers  for  the  said  moveaWe  estate*' 

Tlie  circumstances  of  the  estate  in  this  case  were  a  stronj^  indication,  that  it 
could  not  be  the  intention  of  the  granter  to  burden  the  tailiied  estate  with  the 
debts.     But  laying  aside  these  circumstances,  it  was  the  general  opinion,  that 
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the  rule  is,  that  a  clause  in  a  disposition  of  a  land-estate,  burdening  the  disponee 
with  the  payment  of  the  granter's  debts,  does  not  exclude  the  disponee  from 
fclief  of  the  moveable  debts  from  the  executry. 

Fol.  Die.  V.  3.  p.  256.     Kilkerran^  (Heir  and  Executor.)  No  3.  p.  230. 

*^i^*  D.  Falconer  reports  the  same  case  : 

David  Russel,  surgeon  in  Kennoway,  entailed  his  estate  upon  Thomas  Dall, 
son  to  Mr  William  Dall,  minister  of  the  gospel  at  Barry,  and  Rachel  Russel  his 
eldest  sister,  by  fi  deed  containing  this  clause,  '  I  hereby  expressly  burden  this 

*  right  and  disposition,  not  only  with  the  payment  of  my  funeral  charges,  but 

*  al^  with  the  payment  of  ray  three  sisters-gprman  their  portions,  yet  resting 

*  by  me  to  them,  and  with  the  payment  of  all  the  just  and  lawful  debts  that 
*,  shall  be  resting  bj  me  at  the  time  of  my  death,  to  whatsoever  person  or  per-. 

*  sons,  by  bond,  bill,  contract,  decreet,  or  any  other  manner  of  way,  and  like- 

*  wise  with  the  payment  of  tke  liferent-provisious  provided  Vb  Rachel  Thomson 

*  my  mother,  and  to  Rachel  Wilson  my  wife  ;*  with  prohibition  to  sell  or  con- 
tract debt,  except  that"  it  is  in  the  power  of  the  heirs  of  tailzie  to  sell  as  much 
as  will  satisfy  the  burdens  abovemcntioned  :    They  are  also  bound  to  carry  his 

iname  and  arms,  and  the  whole  is  fenced  with  an  irritancy. 

Mr  William  Dall,  and  Raohel  Russel  his  wife,  upon  David  RusseVs  death, 
were  confirmed  executors  qua  nearest  of  kin  to  him  ;  and  being  pursued  by  the 
other  two  sisters  and  their  husbands,  to  account  for  the  executry,  made  this 
defence,  that  there  were  more  moveable  debts  than  exhausted  it.  To  which  it 
being  replied^  That  the  defunct  had  laid  the  burden  of  his  debts  upon  his  land« 
estate,  the  Lord  Ordinary,  22d  December  1 744,  *  in  respect  it  was  not  denied 
by  the  pursuers,  that  the  moveable  debts  due  by  the  defunct  did  exceed  the 
moveable  estate  belonging  to  him,  repelled  the  claim  made  by  the  pursuers  for 
the  said  moveable  estate, 

Th£  Lords  refused  a  xeclaiming  bill,  and  adhered. 

D.  Falconer ^  v,  i./.  36. 


No  X5. 
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1747.     January  1^.  February  i*j.  isf  July — • 

Margaret,  Lillias  and  Helen  Campbells  against  Campbell. 

On  the  28th  May  1^733,  Archibald  Campbell  of  Shirvan,  having  then  one 
«on  and  three  daughters,  executed  a  settlement  of  his  personal  estate,  by  which 
he  disponed  *  to  his  son  Dougal,  and  the  heirs-male  of  his  body,  which  failing, 

•  to  any  person  he  should  appoint,  and  failing  nich  appointment,  to  his  own 

*  nearest  lawful  heirs-male  and  assignees ;  all  and  sundry  debts  heritable  bi* 

•  moveable,  which  should  happen  to  belong  to  him  at  the  time  of  his  death, 

♦  with  what  other  mtoveables  he  should^  be  then  possest  of  >  proviso^  That  the' 
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terwards  an 
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*  said  Dougal,  and  the  heirs  substitute  to  him,  should  be  holden  and  obliged 

*  to  pay  the  respective  provisions  made,  or  to  be  made  to  his  other  children,- 
<  and  to  satisfy  and  pay  all  his  just  and  lawful  debts  and.  legacies,  &*€«*  And 
of  the  same  date,  he  granted  a  bond  of  provision  to  his  three  daughters,  Mar- 
garet, Lillias,  and  Helen,  for  !#•.  looo  Sterling,  equally  among  them,  in  full  of 
all  they  could  ask,  &c. 

On  the  8th  June  thereafter,  he  executed  a  tailzie  of  his  land-estate,  contain- 
ing  prohibitory  and  irritant  clauses  against  contracting  of  debt,  or  alienating 
any  part  of  the  lands  *  in  favour  of  himself  in  liferent,  and  his   son  Dougal, 

*  and  the  heirs-male  of  his  body  in  fee ;  which  failing,  to  the  other  heirs-male  . 

*  of  his  own  body  ;  which  failing,  to  Alexander  Campbell  his  eldest  natural  .. 

*  son,  and  the  heirs-male  of  his  %ody;  which  failing,  to  John  Campbell  his  se-  . 

*  cond  natural  son  by  another  mother,  and  the  heirs-male  of  his  body;  which 

*  failing,  to  his  three  lawful  daughters,  Margaret,  Lillias,  and  Helen  in  their 

*  order,  and  the  heirs-male  of  their  bodies,  &c.  And  this  tailzie  also  contain- 
ed 2L  proviso^  '  That  the  said  Dougal,  his  son,  and  his  foresaids,  and  the  heirs   . 

*  substitute  to  him,  should  be  holden  and  obliged  tapay  the  provisions  of  his 

*  other  children  ;  and  that  the  lands  and  others  above  exprest  should  not  only 
(  be  affected  and  burdened  with  the  payment  thereof,  but  also  with  the  pay- 
«  ment  of  all  debts  that  should  be  due  by  him  at  his  death,  and  the  implement 

*  of  all  his  oblige  mentfi  that  should  be.  then  unfulfilled;  all  which  the  said 

*  Dougal  and  other  heirs  .of  tailzie  should  by  their  acceptation  be  obliged  to 

*  pay  and  fulfill,  albeit  the  said  bonds  and  obligations  be  only  personal,  and  no 

*  infeftment  has /bllowed  thereon.'.  And,  by  an  ?iftQX  proviso^  it  was  declared, 
'  that  it  should  be  lawful  to.^the^aid  Dougal  and  the  other  heirs  of  tailzie,  to  sell 

*  as  much  of  thejands  as  will  pay  the  debts  resting  at  his  death,  and  children's 

*  provisions,  the  purchaser  being  always  obliged  to  see  the  price  so  applied,  and 

*  10  no.  other  pm  pose/  * 

In  1737,  Archibald  Campbell  of  Shirvan  died,  and  his  estate  heritable  and 
xr^v^ablc  devolved  upon  Dougal  his,  only  lawful  son  j  who  thereafter  dying  an  ■: 
infant,  the  succession  of  the  land  estate  fell  to  the  eldest  natural  son  Alexander 
Campbell  now  ofiihirvan;  and  a&  daejce  was  no  .special  appointment  made  of  the 
person  to.  succeed  to  Dongal  in  the  personal  estate,  the  same  fell  in  terms  of  the 
above  settlement .  to  the.  coMateraL  heir- male  Duugal  Campbell  of  Kilmartin  ; 
who,  upon  a  transaction  with  the  daughters,  whereby  they  were  to.  pay  him 
11,000  merks,.and  ta  relieve  him  of  their  father's  debts,  disponed  to  them  his 
whole  right,  to  the  personal  estate,  in  virtue  of  the  disposition  above  recited. 

Upon  this  transaction,,  the  daughtets,  in  right  jof  Campbell  of  Kilmartin, 
pursued  AleMnder,  the.  heir  of  tailzie,  for  relief  of  the  debts  that. were  resting 
by  their  father  atthe  time  of  his  death  ;  up^n  this  ground^  thatirom  the.  seve- 
Kjl  clauses  and  provisos  in  the  tailzie,  it  appemed  to  be  the.  intention,  of  the 
granter,  to  lay  his  debts  ultimately  upon  tlie  heir  of  tailzie  ;  paiiicubrly  from 
that  clause,  whereby  it  is  declared,  V  thiat  the  lands  should  be  bu^^^^^d  and.af<* 
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fccted  with  the  payment  of  all  the  dcbtii  he  should  be  rcstirtg  ^t  liis  death,  &c/  p^Q  ^5^ 
That  clauses  burdening  a  disponee  with  the  payment  of  debts,  such  as  that  in 
the  disposition  to  the  personal  estate,  are  no  other  than  usual  clauses  of  stile, 
which  dejure  insunij  but  clauses  burdening  the  lands  are  legal  evidence  of  the 
grantet's  intention,  that  the  debts^  should  ultimately  affect  the  heir  succeeding 
in  the  lands.  That  as  our  law  was  understood  to  stand  at  the  date  of  this  deed, 
the  disponer's  debts  would  by  this  clause  have  been  made  real,  even  in  a  ques- 
tion with  a  singular  successor ;  and  though  since  that  time  our  law  has  under- 
gone an  ahemtion,  yet  the  grantc r's  intention  by  such  a  clause  does  not  there- 
fore vary  ;  wherefore  such  clauses  still  retain  this  effect,  to  shew  the  intention 
of  the  disponer  to  exclude  that  relief  which  otherways  the  disponee  would  be 
entitled  to  from  the  moveable  estate ;  that  this  intention  is  further  confirmed 
in  this  case,  by  the  power  given  to  the  heir  of  tailzie,  to  sell  lands  for  the  pay- 
ment  of  the  debts  ;  for  which  there  was  no  occasion,  if  the  heir  of  tailzie  was  to 
have  reEef  from  the  personal  estate,  as  that  was  more  than  sufficient  to  pay  all 
the  debts.  And  lastly^  The  decision.  Lady  Margaret  Cunningham  contra  Lady 
Cardross,  July  ij.  1680,  No^  6-  p.  2449.  was  appealed  to,  where,  although 
there  was  no  clause  burdening  the  lands  disponed,  butonly  a  clause  declaring, 
that  by  the  acceptation  of  the  right,  the  disponee  was  to  be  bound'  to  pay  thc^. . 
debts,  he  was  found  to  have  no  relief  against  the. heir.   . 

■ 

Aiufwered  for  the  defendel".  That  where  a  person  settles  his  estate,  "not  by  way 
of.  succession,  but  i)y  disposition  inter  /vivos  ^  reserving  a  liferent  and  power  over   . 
the  estate  to  him^elf^  the  dispoaee  takes  not  as  heir,  and  especially  if  he  be  not    . 
alioqui  successurus^  the  creditors  cannot  recover  theilr  payment,  bnt  by  the  cir- 
euit  of  a  reduction  upon  the  act  of  Parliament  162 1 ;  iiiid  thetefoxt  it-  is'tlie  . 
universal  practice,  inhere  one  settles  his.  estate  upoR  a  series  of  herrs,  to  burderf" 
the  disponee,  and  the  heirs  succeeding  to  him,  with  the  payment'of  the  debts ; 
and  the  intention  of  such  burdening  clause  is  understood  only  in  favour  of  the' 
creditors,  to  give  them  the  like  access  against  the'dispotiee;  as  if  he  had  mkerf 
the  estate  by  stervice,  btit  by  no  means  to*  deprive  hrm  of  the  Hke  relief  thatf  . 
would,  have'  been  competent  fVom  the  moveable  estate,  had<he  takten  the  estw^ 
by  service  ;  ?tnd  that  so  the  law  stands,  even  where  the  lan4  estate  only  ,i»di^' 
poned  with  such  burdening  clause,  and  the  moveables  left  to  go  tb  thfe  heir  aH . 
intestatOy  as  way  found  in  the  case  between  Russel  and  Dafi,  No  i^v  p.  52 rr.  •' 

Not  does  the  decision,  Lady  Margaret  Cunningham  contra  LaViy  Cardross, 
contradict'  this  doctriae,  as  being  in  a  special  case,  whefe  Sir  Williani  Stewart,*  . 
having  a;  weak  man  for  his, eldest  son,  had  disponed^ the  bulkoC  hir estate  to  tii#  . 
second  son,  with  this  proyisipn,  tliatby  .his\acceptance,  Tie  should  be  bound  to 
pay  all  his  debts,  leaving  a  small  matter  to  descend  to  his  eldest  son  for  hi^  subgis^i* 
tence^  and  which  jt  could  not  be  supposed.he  mjeant  vas  to  be  affectable  by^thd 
by  the  second  son  for  his  relief;, and  thiff  bieinjg'once/establishedj  that  the 
clause  burdening  the  disponee  with  thfe  paynient  of  the  delfts,  doe$  not  eiduiiit.^ 
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r<o  IQ,  j^^g  xtlief ;  siKih  general  clause,  though  al^o  l^urdening  the  lands  with  the  paj- 
.ipent  theceof,  can  have  ixo  different  ejflfeet,  as  it  does  not  ruake  the  debts  w;ai 
iburdens,  upon  the  Jands.  •  , 

And  as,to  the^allegiedj speciality  in  tbe-pfesent  case,  that.at  the  date  of  the 
.deed,  the.law  so  «tQod,  that  this  general  bprdening  clause  would  have  rendered. 
:the  debts  reaL.&c.'j  ^amjwer^d^  1^8^,  That  it  was  doubted,  if  at  any  time,  a  ge- 
neral claypc  respecting  ^ven  debts.Jo  he  contracted, .  ];endere4  such  debts  real 
burdens.  .2io,  Be  t,hat  ^s  it  ,will,  the  law  ^yas^l^nown  to  he  as  it  Jiow  stands, 
long  prior  to.  the  date  of ,  the  d^ed  .in  question^  .e^en  as  far  back  iis  the  judg- 
ment of  the  Hojise  of  JPeers  atmo  i7:2.o,.in  the  ^se,. Creditors  pf  Innes  against 
Duff,.  !Koc^  Personal  ^nd  JReai,;  ^hich -.has  , ever  since  bepn  followed;  so 
that,  3^/p,  The  guestion  is  no  other  t^an  what  ,has  been  st^te^,.  whether  in  aU 
cases  a  general  clause  in  ^  ^spo^ition,  hurdenkig  the  disponee,  and  the  lands 
disponed,.^ with  the  payment  of  ;the  disponer's  debts,  is  to  be  held  as  laying  the 
debts  ultimately  on  the  dispon^e,  although,  as;the  l^w  now  standi*  it  imports 
no  more  tha^  a.  personal  burden  upon  the  disponee.  A^d  on  this  the  foresaid 
decision  between  Russel  ao^d.Dall  was  appealed  to^  in  ppint ;  for  in  that  ckse 
the  clause  was  exprest  with  equal  anxiety,  and. in  the  precise  same  words  as  in 
tJ^ie  present  case,  burdening  not  only  thje  disponee,  hi^t.  also  the  lands  disponed^ 
with  the  payment  of  the  debts ;  and  nevertheless,  it  was  found,  that  he  had 
relief  of.  the  moveable  debts  out  of  the  executry. 

And  as  this  is  the  legal  construction  of  the  burdening  clause,  it  is  also  en- 
forced from  the  cirpumstances  of  the  case.  All  the  questiqp  is.  What  was  the 
defunct's  jyill  ?  His  declared  purpose  was  to  rear  up  a  family  by  an  entail  j  first 
.  to  his  Jawful  son,  next  to  his  natural  sons,  and  failing  them,  Jto  Jois  daughters :' 
and  that,  while  he.  fences  thjs^ntail  with  prohibitory  and  irritant  clauses  against 
^alienation,  or. contracjting debts, Jie  should  intend  even  to  lay  his  fyneral  charges 
on  it,  and  leave  the  moveables  entire,  and  that  even  when  his  son  was  the  insti- 
t^te  both  in  the  land  and  moveable  estate,  is  .so  incoosistent,  that  no. body  can 
imagine  it  to  h^rve  beep  ^s  intentiop.  Lastly,  The  two  deed§,  though  a  few 
days  distant  in  dates,  are  one  .settlement,  and  there  -is  no  making  that  settle-, 
ment.  consistent  with  itself,,  without  supposing  that  he  .intended  relief  to  the  dis- 
ppnee  in. the  land-estate,  in  the  event  of  the  several  estates  falling  to  distinct 
heirs..  The  jdispgnee  to  the  personal  .estate,  and  those  substituted  to  him,  are 
also  burdened  with.pay nient  of  the  debts ;  which  is  consistent  according  to  .the 
defender's  doctrine,  that  both  clauses  were  intended  only  for  the  benefit  of  the 
granter's  creditors ;  .but  if.it  is  supposed  that  the  burdening  clause  subjects  ul- 
timately to  the  debts,  the  settlement  is  unintelligible,  and  one  part  of  it  incon. 
sistent  with. the  other;  as  in  hoth  the  institute  ajid  substitute  would  be  inade 
^liltimately  liable. 

And  as  to  the  clause  in  the  tailzie,  impowering  tb^VeVrs  to  ^^'j^  ^otl  of  the  lands. 
|or  payment  of  the  debts,  nothing  is  more  ordiixat^  th«^u  ^yj^^v    a  clause  in  the 
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strictest  entails;  and  particularly  in  the  so  often  mentioned  case  of  Russel  atid  No  l6»j 
Sail,  there  was  the  very  same  clause,  which  was  foimd  to  have  no  influence ; 
for  as  it  is  not  in  any  man's  power  to  exempt  any  part  of  his  estate  fh)m  the  di- 
ligence of  his  creditors  ;  unless  they  be  aliunde  paid,  the  creditors  mightj  not- 
withstanding the  entail,  proceed  to  adjudge,  and  the  adjudications  carry  off  the 
estate,  and  put  an  end  to  the  family,  which  was  intended  to-be  perpetual;  to 
prevent  which,  is  the  sole  intention  of  such  clause,  that  the  heir  may  sell  a  part 
to  preserve  the  rest. 

Upon  this  debate,  the  Lords  were  much  divided  ;  and  at  first,  upon  report, 
Jan  1 4  1747.  *  Found  that  relief  of  the  debts  of  the  tailzier  was  competent  to 
the  pursuers  in  the  right  of  Campbell  of  Kilmartin^  against  the  defender  heir  of 
tailzie.*  But  lipon  advising  petition  and  answers,  upon  the  17th  February 
thereafter,  •  Found  that  relief  of  the  debts  ot  the  tailxier  wasnot  competent  to  * 
the  pursuers  in  the  right  of  Campbell  of  Kilmartin,  against  the  defender,  heir 
of  tailxie  in  the  land-estate ;'  and  again,  on  advising  petition-  for  the  pursuers 
5lnd  answers,  upon  the  July  1 747,  *  Adhered/ 

In  no  eases  are  men  so  apt  to  be  of  diflerent  opinions,  as  in  those  that'-arie  ' 
called  quasiiones  voluntatis^  nor  in  the  nature  of  things  can  they  be  brought 
within  one  rule.  Mean  time,  as  this  particular  quest io  voluntatis^  Whether  one 
heir  or  another  is  intended  to  be  ultimately  liable  itt  the  debts  ?  has  generally 
lis  rise  only  from  the  conception  of  the  burdening  clause,  so  much  may  bethought 
to  be  established  by  the  decision  in- this  <rase,*  and -t hat  ^f'^  Russel  and  Dall,  that 
no  clause,  however  an^tiously  burdening  the  heir  of  disjxinee,  is  to  be  construe* 
t^  to  exclude  frrnn  the  relief  competent  to  him  by  the  operation  of  the  hw, 
unless  either  the  clause-  be  such  as  makes  the  debts  real  burdens,  or-  that  by  apt  - 
ivords  such-  relief-is  excluded. 

Eol.  Dics  v»  3.^  256.     Kilkerrany  (Him  and  Executor.)  No  ^.^p.  23 !• 

N.  '&  This  judgment  was,  upon* an  app/cal,  ^ffi^oned.  •  ^ 

« 

*^  D.  Falconfer  reports  the  same  case  r* 

DoVGAL  Campbell  of  Shirvine,  in  his  son  ArchibaldV  xontrsf  t  oF  marriage' 
1st  July  1721,  settled  hi^  jakl  estate  oa  the.  heirs-mi^le  of.  that  or  any  other 
marriage  ;  wbich  failing,,  on  a  person  to  be  named  by  himself^  with  consent  of 
his  son ;  and  failing  ^ons  of  that  marriage,  he  settled  certain  provisions^  upon 
the  daughters. 

Afterwards  he  settled  his  estate  by  a-  strictly  fenced  entail,  12th  December 
1728*  on  himself  and.  his  son  Archibald  in  lifei^ent.  and-  Archibald's  son  Dou- 
gal  in  fee,  and  the  heirs^-male.  of  his  body  ;^  which  failing,,  on  Archibald's  other 
heirs-male  of  his  body.;,  which  failing,. on  the  three  natural  sons  of  AichibalA 
jz/r^^j-i/z;^  and  the. bQirs-male' of  their  bodies.     ^  , 

Archibald  Campbell  of  Shirvine,.  28th  May  173J, -disponed  hi§  biandsheri/- 
table  and  moveable,  arid  whole  personal  estate  to  Dougal  Campbell  his  son*; 
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9n4  ;faiUqg  liiiHs  tP  ih^  other  heirs-ioale  of  his  Jbodj  ;  whom  tailmg,  to  a  pts- 
son  tg  ^  imnod  by  hiip  by  ^  wjrit  uadjsr  bis  hand  ;  whom  faalifig,  to  his  near- 
^t  heirsHQAale  with  this  provision,  ^  That  iht  person  benefked.  should  be  holden 

*  aind  obliged  to  pay  the  respective  porxioos  and  provisions,  provided  or  to  be 
'  providi&d  by  h^m  to  his  other  children,  conform  to  the  several  bonds  gtanted 
'  or  to  ba  giant«4  by  him  to  them  theceaaent,  and  also  to  satisfy  and  pay  his 
'  just  aod  lawful  debts  and  legacies,  and  the  expenses  of  his  funerals,  with  aad 

•  under  which  burdens  and  provisions  that  present  right  was  granted  and  no 
'  otbermse  ;'  and  at  th£  saiae  time  he  gave  a  bond  of  provision  to  his  three 
daughters  for  L.  looo  Ster]^. 

He  made  a  tailzie  of  the  estate  of  Shirvuie,  8th  June  17331  on  himself  in 
Jifisr^nt  an^his  son  Dougal  in  fee,  and  the  other  heirs-male  of  his  own  body ; 
and  ^Uug  them,  on  his  three  natural  sons ;  :wbich  deed  contained  these  claus- 
es :  '  And  further,  it  is  hereby  expressly  provided  and  declared,  that  the  said 
Dougal  Campbell^  my  son,  axid  his  foresaids,  which  failing  the  other  heirs  of 
tailzie. and  provision  above-mentioned,  shall  be  holden  and  obliged  to  pay 
the  portions .  and  ;  provision?  of  my  other  children,  already  procreated  or 
to  be  procraatfid  of  ,my  body,  and  the  lands. and  others  above  expressed  shall 
not  only.be  aifect^d. and  burdened. with  the  payment  thereof,  and  annual- 
rents  of  Shp  sam^,  according  to  the  tenor  of  my  bonds  of  {M-ovision,  granted 
or  that  $hall  be  granted  by  one  to  them.;  but  also  with  the  payment  of  all 
diel?ltd  that  shall  b9  due  by  me,  at  the  time  of  iny  decease,  and  the  implement 
pf  all  obligepients  granted  and  to  be  granted,  and  which  shaU  be  then  unful- 
gjled,  all  which  the  said  'Dougal  Campbell  my  son  ^and  his  foresaids,  which 
failing  the  other  heirs  of  tailzie  and  provision  above-mentioned,  shall  be  hold- 
en by  the  quality  and  acceptation  of  this  right,  to  perform  and  fulfil,  albeit 
the  said  boi)ds  and  obligements  be  only  personal,  and  no  infeftment  has  fol- 
lowed thereon/ 

By  a  subsequent  clpuse,  it  is  -provided,  *  That  it  shall  belawful  to  the  said 
Dougal  Campbell  my  son,  and  his  foresaid*,  and  the  heirs  of  tailzie  above- 
mentioned,  to  sell  and  dispone,  irredeemably,  as  much  of  the  lands  and  others 
above  specified  as  will  pay  such  debts  ^s  shall  be  resting  and  due  by  me  the 
time  of  my  decease,  and  for  payment  of  such  provisions  as  shall  be  left  by 
me  to  my  other  children,  -^t  any  time  in  my  life  vel  in  ipso  artictdo  mortis. ; 
providing  always,  that  the  purchaser  shall  be  obliged  to  sec  the  price  of  the 
lands  so  to  b3  sold  applied  for  payment  of  the  said  ^ebts  and  provisions,  and 
for  no  other  purpose.* 
Archibald  Campbell  having  deceased,  and  also  his  son  Dougal  under  age,  the 
succession  to  the  entailed  estate  opened  to  Alexander,  one  of  the  natural  sons, 
and  that  of  the  personal  estate  to  Dougal -Campbell  of  Kilmartine,  the  dis- 
poner's  heir-male,  who  made  over  his  right,  upon  a  transaction,  to  Margaret, 
,  lilljas,  and  Helen  Campbells,  Archibald's  daughters ;  and  they  pursuing  their 
jbrgtbei:  for  ticif  bond  of  provision,  aqd  relief  of  their  father's  personal  debt?. 
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it  came  to  a  question,  Upon  which  subject  these  burdens  ought  to  be  laid ;  No  1 6. 
whether  as  the/  affected  bj  laW|  or  upon  the  heritage,  in  respect,  as  was 
pleaded,  it  appeared  by  the  anxious  conception  of  the  above  clauses,  the  father 
intended  to  lay  them  upon  that,  especially  seeing  the  heir  had  power  to  sell^ 
to  the  extent  he  should  be  burdened  with,  when  it  was  alleged  the  testator's 
'  movesAiks  were  much  krgcar  th^n  his  debts,  and  he  had  no  probable  view  of 
being  encumbered.  It  was  further  urgcd^  That  the  tailzie  by  which  the  estate 
was  subjected  to  the  debts,  was  the  ultima  voluntas ^  containing  a  sufficient 
pnyiision  for  ositural  cbitdreB*  and  the  beir-male  was  prtedilecta  persona. 

On  the  other  side^  That  bdth  (tispositions  were  made  liable  to  debts  in  jus« 
tice  tK>  the  cnsditots ;  but  thi^  did  npt  determine  the  disponees'  relief  between 
tbennelvBB;  that  the  dates  weve  so  near  that  they  could  not  be  looked  upon  a» 
separate  deeds;  but  one  settlement  of  succession,  and  the  testator  had  not  in 
bis  view  the  separatk^n  of  the  subjects ;  and  so  was  not  laying  his  debts  upon 
dne,  to  the  ease  of  the  othdr ;  if  wa»  plain,  that  in  his  son  Dougal  they  were 
to  be  imited,  and  failing  him,  some  other  person  was  intended  to  be  named  to 
the  siMu^essioii  of  the  moveables,  preferably  to  Kilmartine,  probably  the  heir 
of  tsnkie  in  the  estate  ;  but  the  acmiination  had  not  been  executed,,  by  whicb 
accident  the  question  had  arisen  ;  to  this  pmrpose  it  was  observed^  that  the  dis- 
position to  the  moreables  being  not  holograph,  Shirvine,  without  naming  the  sub^ 
stitute  to  his  law&l  son,  had  reserved  power  to  appoint  one,  as  his  design  in 
fiivour  of  his  nafCtital  children  was  a  secret ;  but  the  tailzie  being  in  his  own 
hand  4ie  had  expressed  them. 

Decisions  cited  for  the  pursuers,  23d  July  i68a.  Lady  Margaret  Cunningham 
against  Lady  Cardross,  No.  6.  p.  2449. ;  November  1685,  Lwd  Ballan- 

tine  against  Dundasof  Amiston,  voce  Fsrsonal  and  Real;  July  1719, 

Creditors  of  Innes  of  Coocton  against  Duff,  Ibidem  j  i8th  February  1729,  Ged- 
des  against  Younger,  Ibidem;  loth  January  1738,  Creditors  of  Smith  against 
his  Brothers  and  Asters,  Ibidem  ;  30th  June  1714,  Creditors  of  Ross  competing, 
Ibidem;  ^73^*  Barclay  agiiinst  G»nmii,  Ibidem. 

For  the  defender,  ^3d  January  1745,  Russels  against  Russel,  No  15.  p.  5211, 

'The  Lords,  14th  January  1747^  **  Found  that  relief  of  the  debts  of  \\m 
tailxier  was  competent  to  the  pursuers  in  the  right  of  Campbell  of  Kilmartinc, 
against  the  defender  heir  of  tailiie  in  the  land-estate/' 

On  bill  and  answers  they  found,  17th  Febmary,  •*  That  relief  of  the  debts 
of  the  taikier  was  not  competent  to  the  farsoers  in  the  right  of  Camj*ell  of 
Kilmaitine  against  the  dander  heir  of  tailzie  in  the  land-estate.** 

On  a  bill  for  the  pursuers,  and  answers,  ''  th^  adhered/' 

Reporter,  Kilierran.  Act.  jf,  Macdowalf  y.  Grabam  tf  Loekharf. 

Alt.  W.  Grant  ^  H.  Horn.  Clerk,  Murray. 

D.  Falconer,  v.  i.  N't  1B5.  p.  249. 
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Pound  that 
the  expeose 
of  repairs 
laid  out  by 
an  adjudger 
on  the  sub- 
ject adjudged, 
is  a  moveable 
debt  for 
which  his 
executor  is 
liable ;  but 
that  the  exe- 
cutor is  en- 
titled  to  re- 
lief from  the 
heir. 


^75^-    January  i%.        Geikiz  against  Agkes  Halyburtok  andHAir. 

Henry  Halyburton,  writer  in  Edinburgh,  led  an :  adjudication  -  of  certain 
tenements  in  the  Canongate  in  1736,  against  Jackson>  sadler,  for  the  accumu-i 
fetedsum  of  L.  1012  Scots ;  but»  as  the  tenements  .were  liferented,  and  that: 
the  liferenter  lived  till  1746,  Mr  Halyburton  ^:ould  recover  no.part.of  his  pay- 
ment'in  that  period. 

Upon  the  liferenter's  death,  he  applied  to  the  ShcrifT  of  Edinburgh,  craving; 
a  visitation  of  the  tenements,  and  a  warrant  to  lay  out  the  necessary  repairs. 
The  Sheriff  accordingly  named  an  inquest,  who  valued  the  housea  at  L.'X22  :.  i  fts,? 
Sterling,  and  stated  what  repairs  were  necessary,  and  he  granted .  warrant  tor 
Halyburton  to  make  the  repairs,  declaring',  as  usual,. the  expense  tdbe  a  reafc 
and  preferable  debt  affecting  the  subject.  Accordingly,  Halyburton  employed 
tradesmen,  and  the  repairs •  were  all  made*  during  his  life;  but  he  died:before> 
•  the  tradesmens  accompts  were  paid.- 

Halyburton  having  been  succeeded  in  his  heritage  by  •  his"  sister- Agnes,  .and 
by  Charles- Hay,  the  son  of  another  sister  deceased,  and  .in  hia  moveables  by. 
his  said  sister  Agnes;  Henry  Geikie,  the*  son -of  Agnes,  who  had. got  right 
from  her  to  the  defunct^s  executry,  with  the  burden  .of  his  moveable  debts, 
having  paid  the  said  tradesmen;  and  taken  assignation  .  to  their  accompts,  ob-. 
tained*  a  decree  of  recognition  before  the  Sheriff,  finding,  that,  the  .repairs 
amounted  to  L.  294  :  11  :  4d.  Sterling,  and  that,  the  said  sumy  with-  interest 
from  Candlemas  1746,  was  a  real  and  preferable. debt,  affecting  the  subject, 
and  that  Henry- Geikie  was  a  just  and  lawful  creditor  upon  the:  subject  for  tha 
same,  and  for  the  expense- of  the  former  application  and  visitation  and  process, 
amounting  to  L.  14  :  3  :  pd.  Sterling,  and  forL.  3 .:  14  :  6d.  as  the  expense  o£ 
extracting  the  decree. 

•  Henry  Geikie- now  brings-. a  process  against  his  own  molhrer,  and  Charles 
Hay,  the  heirs  of  Henry  Halyburton,  fcr  having  it  found  and  declared,  that 
he,  in  the  right  of  the*  tradesmen  who  made  the  repairs,  had  a  real  and  pre- 
ferable right  for  these  repairs  upon  the  teuements  repaired,  ojr  otherways  that 
they  ought  to  repay  him  the  sums  advanced  to  the  tradesmen  upon  his  convey- 
ing the  decrees  of  cognition  and  recognition  in  their  favour. 

It  was  answered  for  the  defenders.  That  the  sum  claimed  being  a  moveable 
debt  due  by  the  defunct,  did  ultimately  affect  the  executry,  and  that  the  exe- 
cutor,  who  had  paid  the  same,  could  have  no  relief  against  the  heir ;  and  the 
Ordinary  ^  Sustained  the  defence,,  that  the  expense  of  the  repairs  made  during 
the  r.fe  of  Henry  Halyburton,  by  tradesmen  employed  by  him,  is  a  moveable 
debt  which  affects  his  executors,  and  assoilzied." 

The  pursuer  reclaimed,  and  the  Lords  "  Found  that  the  expense  of  the  re- 
pairs is  a  moveable  debt,  for  which  the  executors  of  Henry  Jlalyburton  were 
Lable,  and  that  the  same  also  affected  his  executry;  but  foyj^^^A  tbat  the  right 
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<yf  relief  arising*  firom  the  making  such  repairs,  likewise  was  a  moveable  claim 
descending  to  hi^  executors,  and  found  that  the  pursuer  having  paid  these  re-^ 
pairs,  has  right  to  be  repaid  of  the  saque  out  of  the  first-  and  readiest  ot  the 
mails  and  duties  of  the  subjects  repaired,  and  therefore  preferred  the  pursuer, 
and  decerned;"  and  refused  a  petition . reclaiming  against  this  interlocutor^ 
without  answers. 

The  view  the  Lord  Ordinary  explained  himself  to  have  taken  in  this  case, 
was,  that  Henry  Haly burton  bad  by  his  adjudication,  the  legal  whereof  was 
expired  before  his  application  for  the  warrant  to  repair,  acquired  the  inedeem- 
ahle  property,  against  which  there  lay  scarcely  a  possibility  of  a  challenge,  as 
his  accumulated,  sum  and  interest  then  due  exceeded  the  sum  at  which  the  in- 
quest had  valued  the  subject,  and  that  no  other  creditor  appeared  to  have  ad- 
judged^ and  that  therefore  the  executor  had  no  relief  against  the  heir  in  this 
x»sc,  mote  than  the  executor  of  ^giy  other  proprietor  will  have  relief  against 
his  heir  of  any  debt  ithat  may  be  resting  at  bis  death  to  tradesmen  whom  he 
Jiad^mployed  to  repair  his  house. 

But  the  Lords  took^tbe  mAtter  in  a  different  yiew,  and  as  nothing  differing 
-from  the  common  case  of  repairs  made  by  a  creditor  upon  a  tenement  in  burgh 
xipon  the  warmnt  of  a  Judge  j.  for,  supposing  the  legal  to  have  been  expired, 
the  same  was  opened  by  the  epf>lication  for  the  warrant  to  repair ;  and  in  all 
Ahose  cases,  as  by  the  law  in.  burgh,  the  tradesmen  who  had  been  at  the  ex- 
pense of  making  the  repairs,  had  a  preference  upon  the  subject  fur  their  pay^ 
ment,  as  well  as  a  personal  action  against  the  representatives  of  the  employer  ; 
so  when  the  executor  pays  that  debt,  he  k  in  the  like  case  with  an  executor 
:who  pays  a  moveable  debt,  in  which  the  defunct  was  bound  cautioner,  and 
iiad  got  an  heritable  hood  of  relief,  where,  though  the  debt  as  moveable,  af«- 
iects  the  executor,  yet  he  will  have  relief  in  virtue  .of  the  heritable  bond  out 
of  the  estate  of  tbei  principal  debtor  affected  by  it. 

-E//.  Die.  V.  3.  J>.  255.    XilJferran^  (Heir  and  Executor.)  No  5.  p.  235. 
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-1758.     December  fuo.  -  David  Mollo /s^f ^l/af^  Jamis  and  Robert  Mullos. 

»  m 

By  marriage-contract,  in  the  year  1743,  betwixt  .Alexander  MuUo  and 
Christian  Robertson,  Alexander  had  *  bound  and  obliged  him,  his  heirs  and 
'*  executors,  at  and  against  the  term  of 'Whitsunday  then^afte^,  to  provide  and 
4  have  in  readiness,  of  his  own  pfoper  means  and  effects,  the  sum  of  10,000 
«  merks;  and  to  ware,  emplay,  and  besiow  the  isame,  upon  land,  or  other 

*  good  security,  for  annualrents ;  and  »to  take  die  rights  and  securities  to  be 

*  be  granted  therefor,  conceived  in  favour  ^of  hinieelf^  and  the  said  Christian 

*  Robertison,  his  promised  spouse,  an4  longest  liver  of  them  two,  in  liferent* 

*  and  to  the  child  or  children  to  be  j>rocreated  between  them  of  said  marriage, 

*  their  heirs,  executors,  ox  as^nee^,  in  fee ;  And  failing  of  children,  L.  looQ 
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An  heir  was 
found  entit- 
led to  relief 
from  the  exe« 
cutor  of  the 
provisions  in 
a  contract  of 
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though the 
obligant  in 
the  contract 
had  bound 
himself  to  lay 
out  money  or 
land  for  these 
provisioiu. 
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No  lS«.      *  of  said  principal  sum,  to  fall,  accresce,  and  belong  to  the  taid  Christian  Rd^ 

'  bertson,  faer  heirs,  executors,  or  assignees,  in  case  Ae  j^biiH  happen,  to  aur^ 
*'  vive  the  said  Alexander  MuUo,  her  apparent  hushandJ. 

An  after  clause  in  the  same  tnarriage--con tract  is  in; the  foilo'wing  wocds :  . 
<  And  in  order  that  the  said  Christian  Robertson >  may. be  the  better  aecured  in 

*  the  regular  payment  of  the  annualrent  of  the  foresaid  principal  sum  of  jovooo  ; 
'  merks,  in  case  she  shall  happen  to  survive  faim^  he.  thereby  binds  and  obliges  . 
'  him  and  his  foresaids  thankfully  to  content^  pay^  and  idcHyer,  ito  the  caid  . 
'  Christian  Robertson,  daring  all  the  days  of  her  lifetime,  after  hsi  decease, 

*  an  yearly  annuity  .or  jointure  of  500  merks,  or  ;any  other  annaalrefit  agree- . 

'  able  and  corresponding,  by  the  laws  of  this  kingdom .  foe  the  time,  to  the  - 
^  foresaid  principal  sum  of  10,000  merks.' 

After  this  marriage,  Alexander  purchased  a  tenenMHtiof  houses  in  Dil»)4e^ 
of  L.  20  yearly  value,  the  rigbtl  di  which,  he  took,  not  in  terms  of  the  cofi«  ^ 
tract  of  marriage,  but,  in  genera),  to  Jiimself^  bis  heirs  and  assigoees. 

Alexander  died  in  the  year  1 755  ;  Christian  Robertson  survired  him  ;  thefe 
were  no  children  of  th6  inarriage ;  his  subjects  were  thi;  above  tenement,  and 
L.  700  of  personal  estate. 

When  on  death-^bed,  Alexander  executed  two  settkments  j  by  the  one,  he 
conveyed  his  moveable  subjects  to  his  nephews  James.and  Robert  Midlos,  and  . 
burdened  them  with  the  payment  of  .200.  merks  .of  his  wife's  jointure  provided 
to  her  by  the  above  contract  of  marriage;  by  the-other,  he  disponed  the  tenc- 
ment  in  Dundee  to  another  nephew,  Alexander  Mullo ;  with  this  proviso,^  Pro- 
«  viding  and  declaring,  that  tiie  said  Alexander  Mullo  shall,  by  acceptation 
*4iereof,  be  expressly,  bound,  burdened,  and  obliged,  to  content  and  yay 
^  yearly  to  Christian  Robertson  his  spouse,  during  all  the  days  of  her  life,  after 

*  his  decease,  ^he  sum  of  300  merks  Scots,  as  a  part  of  the  yearly  jointure- 

*  provided  to  her  by  the  marriage-contract  entered  into  between  them.* 
i)avid  .Mullo,  heir  of  conquest  to  Alexander,  brought  a  reduction  of  Alex- 
ander's disposition  of  the  tenement  to  his  nephew  Alexander  on  the  head  of 
death-bed,  and  prevaikd  in  it.  But  James  and  Robert  MuUos,  the  legatees  of 
Alexander,  and  who  were  likewise,  with  others,  executors  to  lam,  appeared  for 
their  interest  in  the  process,  and  claimed  relief  of  the  sum  of  300  merks  yearly, 
payable  to  the  relict,,  as  provided  by  the  death-bed  dispositioo,  to  which  extent 
they  insisted  to  support  the  vahdity- of  the  death-bed  disposition. 

P/^^7i^i  for  David  Mullo;.  Alexander  Mullo,  by  taking  the  injrestitures  of 
the  tenement  to  his  heirs  in  general,  did  not  impleaient  the  obligation  in  his 
contract  of  marriage,  to  take^.to  his  wife  and  self  in  lifesent,  and  children  of 
the  marriage  in  fee.  lliis  last  provision  therefore  remained  only  in  midis  Ur-^ 
minis  of  a  personal  obligation^  and.  as  ^uch.was  ultimately  prestable  by  the  exe- 
cutor, who  was  bound  to.  relieve  the  heir  thereof.  Neither  could  that  obliga^ 
<ion  be  transferred  from .  the  executor  upon  the  heir,  upon  the  footing  of  the 
second  clause  above  mentioned  of- this  contract  pf  marriage;  {<>t  the  first  clause 
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ttitheperimary,  princi^,  and  capital  obUgation ;  ih^  after' clause  is  only  aii  No  i9* 
acoessoiy  cbligatioQ  to  the  other^  It  is  so  imtilaterial,  that  nothing  is  therein 
cxpmssed  vhoch  would  not  faaye  been  implied,  whether  expressed  or  not ;  it 
being  plain,  that  if  the  busfaand  was  bound  to  lay  out  io^qoo  merks  for  the 
wi&'s  lifeseot,  he  and  his  represeotatives  ^ould  have  been  liable  to  her  for  the 
interest  of  the  money  whether  laid  out  or  not ;  and  therefore  any  question  of 
nlief  betwixt  the  heir  a^d  executor  inu9t  be  regulat^  by  the  gorerniog  clause; 
ia  winch  yrmw  tfaatckuse  nemr  having  been  ioApleinented,  the  implement  of  it 
lies  flow  upon  the  execafor. 

Anrwanfd  ;  imo^  .T\»v^  is  1^  l»w  that  estaUishes  a  priyiiege  to  a  clause  first 
inserted  in  a  writing,  to  abolish  the  subsequent  clauses  of  the  same  deed..  All 
the  claoies^  whether  firat  or.  last  in  point  of  order,  4re  to  be  eonsideied.equally 
aa  deciaf ations  of  the  will  of  the  p9rties,^nd  to  have  their  full  effect  in  Xhe  se-' 
veral  events  for  which  they  are  calculated.  ,  Nor  is  it  to  be  presumed,  that  any  . 
clause  is  .added  that  is  eatifely  ioBignificaiH  oa:  uselcos.  .  It  is  to  be  presumedt 
that  the  parties  had  a  view  to  a  different  event  in  the  second  clause.;  if  it  will  ,. 
admit  of  that  construction,  any  construction  will  be  taken  jather  thaa  to  sup« 
pose  they  nieant  Co  say  hothifig,  <or .  mkil  agere.  Nqw»  it  is  obvioua  that  there 
are  ivKn  5^parat6  eVenlft  ,td  which  these  clauses  fall  respectively  to  be  applied. 
The^r//  is,  Where  the  wife  and  xhildreu  shall  happen,  both  to  be  creditors  to 
the  father  at  his  decease..  The  jettnd  i«>  Where  there  .are  no  children  existing, 
but  the  wife  is  the  sole  creditor  upon  the  contract.  In. the  first  event,  the  fa- 
ther is  bound  fio  Ifiy^  Quftbe  mffk  i^ei  jfavoui  o£  ^imself  and  his  wi&i  and  longest 
liver,  in  liferent,  and  the  children  of  the  marriage  ia  fee.  But  for  the  other 
event,  when  there  bappena-to  be  .oo  children^  and  the  wife  is  the  only  per- 
son who  hiEis  aa  mt^riMt  in  the  pravfsioQ,  the  other  clause  is.  adapted  for  securing 
her  in  the  ddi  paytaent  «f  the  ^aneuity  or  anmialrent  yearly^  during  her  life. 
Suppose  the  wife  had  :becn  past  child- beating  at  the  time  of  th^  marriage,  no 
writer  could  have  "ia^ei?^' the  i&rst  etaufie  ia  the  contmct ;  ^  isecond  would 
then^have  been  thought  >  tiie  .oxdy;piD(ief  obhgiKtiQn  to  lay.uppn  thie  huaband, 
vii.  to  pay  or  aee^pe  to  hia'Wi&  a  yearly  anauky^  to  be  paid.ti;>  h/^rin  case  of 
survivance?;  and  if  that iidqM  |»ve  been  the  only  clause,  bad  the. evqut  that 
has.  now  exi^d  b!eea iioteasea  At  the  tioae^  it  seem^  pretty  plain,  in  construct- 
Sng  the  effeet  of  thcToibligatTOQ,  tha(  tint  is  the.  clause  to  ^  cMefly  coosideredp 
and  not  the  t)ihKsv  f«i^1i  ^as  cfikulatcd  foe  a  diff^^tnt  evi^nt  tl^t.b^^  not  h^j^ 
peped,  \      "  •-'.-'',.•. 

Now,  this  being  ddfcei3i.4bi''g»ai^Mi^  it  is  asi  indisputeble  poipt,  .that,  ^ap^i- 
gatbn  for  payment  of  an  annual  sam^  which  is  to.  tak^e  place  MXkx  the  debtor's 
death,  wifraffirct  hit  heifs  priiioipay^|  and;  die  ^exccutor^^  if  sped. on  it,  will 
becntitledidTrclief  against  the  heir. -v  This  takfs  place^  though  the  pblig^tigjqi 
lias  no  respect  t6  &nda;  ftnd  the'peasoR  is,  that  the  .execvitry  is  a  limited  suc- 
cession, which  comprehends  only  the  moveables  that  belonged  to  a.  defunct  at 
the  time  of  his  deatlw  :  They  are  supposed,  to  be  all  contained  in  an  inventory 
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thea  taken  \ip,  and  the  extent  of  them  to  be  ascertained  at  that  period  y  and 
therefore,  if  a^efunct  had  obligations  due  to  Jiim  that  depended  upon  distant 
events,  Which  might  ^r  might  not  e&ist  :after  ^his .  decease,  such .  ohiigations* 
though  merely  personal,  will  not  fell  under /his  executry ;  >.y.  if  he  bad  ac- 
quired a  liferent  annuity*due  to  a  third -party,  or  ^had  entered  «into  acontract 
of  Tictual  for  a  tract  of  years,  all  -euch  obligations,  cujitis  dies  cedit  ds  anno  in 
annum,  will  fall  to  his  heirs, '  and  -not  to  his  executor  ^^^  and,  -^  xontra^  obHga-^ 
tions  of  that. nature  will- ultimately  ^affect  the  heir,  who  is  entitled  to  a  perma- 
nent succession,  and  not  the  executry,  which  comprehends  only  .what  is  in  bo^ 
nis  ^r^;7r//-at  the  time,;and  cannot -from>  the  natureof  4:hc  thing  admit  of  a 
tr actum  temporis.  i 

ido,  Alexander's  taking  the  investiture  to  the  heh'S  in  general, /iwhbh  would 
have  made  it  go  to  the  heir  of  the  marriage^  was  a- virtual  implement,  of  tbp 
contract.  •'.'•' 

"The  Lords  found,  "That-  in-  tlTis  case  tie  heir  is  entitled  ;to  relief  agaiait 
the  executor." 


For  Dayid  Mullo,  LoiUart. 


y.D. 


Fctf  Timer  aad  Robert  MoUo9>  Ftiftumh 


No  19. 

An  heir  found 
entitled  to 
relief  of  an 
annuity  and 
a  legacy,  from 
the  executqr, 
although  the 
estate  had 
been  disponed 
under  the 
burden  of 
debts  and  le- 
gacies. 


1765.    'Martb  S.        James  Denham -j^^w^f  Wiiti am' DEl^MiCM/ 

James  Denham,  joiner  in  London,  disponed  the  lands  of:  Birth^ood'to  JamM 
Denham  his  nephew.  He  also.disponed  part  of  bis  persooal  estatp  to  the  second 
son  of  James,  end  the  residue  to  James  himself,  under  the  burden  of  h^s  debu 
and  legacies,  which  were  all  cleared  off  by  James,  except-  a  legacy  of  L.  100 
Sterling  due  to  oHC'.persony.and  an  annuity  of  X.  la.'StesUftg  due  pofanother* 

Afterthe^uricle's  d^ath,  James  dispooed.t^.  lands,'  of  &irthMr9pd.to  bis  eldest 
son  William,  with  warrandice  :from  his  own  proper;  facts  .and  d^s(<j  ^nd.poy(er 
to  burden  them  xvith  any  ^umnot  exceeding  x6.,ooomerlU.     .  .',       ; 

James  exercised. the  faculty,  ^by  disponing  the  Jands,  to  the  -e^te^it .  of  the 
i6;ooo  merks,  to  a  trustee^  for  his  wifejand  yoimgcr  tjhitdrp^frfei5ja^gg.tbat  thye 
trustee  should  be  bound,  '-in  the  first  place;  to  pay.allihifef^stTa^Jawful  debts, 

*  which  should  be  owing  by  him  at  his  death,  in  so  far  as  the  said  William.  Den- 

*  ham,-by  his  acceptation^  of  the  foresaid  di^positiQns.rish^  npt  be  found  liable 

*  or  obliged  to  pay  the  same.'  .  .    , 

Upon  James  the  father's  jdeath,  the  question  0Ccuw^d,,:.|yhetiq^;WiUiami 

the  eldest  son,  was  entitled  to  relief  out'  of  the  i6,oqo  merks,  -\Kitl^  [whiph  the 

lands  were  burdened,  of  the  legacy  of  L.  100  and  annui|y,.c£  ]^  x:?i,  which  stilj 

j:einai»ed.due  ?  A  .  ^ 
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W  Pleaded  by  the  trustee ;  Nothing  can  be  infiexred  fcom  the  obligation  to  pay       No  1 9< 
such  debts  aa  the  heir  should  not  be  found  liable,  for ;  but,  that  the  testator  was 
desirous  that  justice  should  be  done  to  his  creditors,  leaving  the  right  of  mutual  ^ 

relief  aoioDg  his  representatives  to  the  direction  of  law  ;  but,  by  law,  the  heir 
is  liable  for  his  father's  debts,  as  having  possessed  the  estate  praceptione-  b0redi^ 
UUis,  in  virtue  of  a  gratuitous  conveyance. 

Nor  is  the  heir  entitled  to  found  upon  the  obligation  of  warrandice  in  the 
disposition.  So  it  has  been  found  with  regard  to  debts  contracted  by  the  father 
himself,  nth  December  1679,  Creditors  of  Mouse wal  contra  the  Children,  No  ; 
60.  p.  934.  And  it  must  hold,  a  fortiori y  in  the  .case  where  the  debts^  being 
legacies  imposed  b^  James  the  nncle^  can,'  in  no  sense,  be  considered  as. arising 
from  the  facts  and  deeds  of  James  the  father. 

Answered  for.  the  heir.;  Though  he  is  liable  to  the  creditors  praceptiene  bare^ 
dkaiisy  that  makes  no  difference  in  the  question .  between  >him  and.  the  chargers, 
who  are  no  less  liable  for  payment  of  the  debts*.     These  debts  were  burdens  im-  - 
posed  by  James  the  uncle,  wbo»:When  :h$  hadit  -in  his  power  to  lay  them  upon 
the  'lands  of  Birth  wood,  ^declared  theod  p^  be  burdens  upqn  his  persojual  estate ; 
aod  James  the  father  made  no  alteration  in  that  respect.    . 
.    The  disposition  of  r  his.  estate  would  bftTej^beenelusipry,  had^the  father  r<^tain-  , 
ed  the  power  of  burdening  it  withoutJipiitation -;  ibe  .extent,. therefoce,  was  specie    ' 
fied,  to  which  the  lands  might  be>  bHrdeiied ^  all. farther  burdens  wete* guarded    i 
against  by:  the!  clanse/x)fwarrandice»r which  ought  to  secure  even  ^gain^t  the 
debts  left  byijaracsjthe  uncle, .vas^it  was  the  faiuU  of  the  fether  that  they  were    • 
not  paid ;.  at  a*ny.»rate}  the  rlause,  of  warrandice  vyould  not  have  been:  inserted, 
had  it  not  been  intended  that  -William .should. rcceiv.e. the  estate  free  .qf  any 
burden  beyond  the  J  6^00  me  rkj.  .- 

*  The  JLords .found; .That; WilliatnDenham  is  entitled. to  b&  reKeyed  of  the 
annuity  of  L.  12/ and  the  legacy. of  L.  joo. Sterling  ;.  and  that  the  executry  of  . 
the  deceased  James  Uhnham  is  liablei;  in  the  cfirst  place,  for  the  said  3ums,  and    , 
the  sam  of  16,000  merks  liable  foe  the  «aid  debts. only. in  the. second  places  and    : 
that  WillitotDcnhamis  entitled.tp  retain  that  §mn,  to  the  value  of  the  said  two    . 

debts.' 

Fcff  the  Charger,, 4^/A>r,  Advofatuj^  K^gi^r    »  -Al^.'  Lodhart,  Rae^    . 

e;jr.. ..  .   P^f-  Q<il  Nq  8./^.  zio.  .. 


■SP""*" 


1773-     >«'^3* 

The.  Honourable  John  Ar»uthnot,  second  S03  of  the  Vi3Countp  of  Arbuthnot, 

and  the  said  Viscount,,  bis.  Administrator-tin- kw»i^^fYji«/;  ,Maa[  Agn^.  ARr 


BUTHNOT, 


The  estate  of  Finart,  the  property  of 'John\>I*Farlane,  having  been  incunv    n^fhe^^j^' 
bered  witfc  debts,  partly  secured  by  voluntary  infeftraents,.  and  partly  by  adjur    tu«  oit^ 
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obligitton 
granted  for 
the  price  of 
lands  pur- 
chased at  a 
judicial  sale, 
and  not  of 
the  debts 
tanked  there- 
on, that  re- 
gulates the 
relief,  quoad 
these  debts, 
between  the 
purchaser's 
heir  and  ex* 
ccutor. 


dkation,  an  action  of  noking  and  s«k  of  that  escate  "Was  brot|giit»  at  the  in- 
itatice  of  the  cfeditors  >  and  the  ^sarne  baf  ing*  been  ^rcbilsed  at  the  sale  hj 
John  Rowan,  writer  to  the  signet,  who  granted  boik^  in  commQO  form,  for 
p^rment  of  the*  prke,  payable  to  the  creditors  as  ranked,  deeree  of  sale  wexil 
in  his  name  accordingly. 

John  Rowan  having  acted,  in  the  premiMs,  cadj  ar  trustee  fior  James  Ar^ 
bothnot,  he,  by  deed  dated  ayth  Norember  1747,  declared  the  troistt  dad 
granted  a  conveyance  of  the  lands-  thereafter  m  bis  favour  ;  anad  James  having 
died  in  1747,  without  issue,  these  lands  devolved  on  Robert  Atbuthnot,  who 
procured  him&lf  served  and  retoiised  heirin  general  to  bis  broith^r,  whesc^by  be 
earrted  the  disposition  of  the  fonesaid  knds^  ^an  which  no  iiifiBftmeiit  bid  £oi^ 
lowed  in  Jameses  person. 

Robert,  who  survived  James  but  a  short  time,  made  a  setdenent  io  fim>ur  of 
John  Arbuthnot,  the  second  son  of  the  Viscotmt,  then  under  age;'4uid  whom 
the  creditors  of  James  having  attached  lor  their  payment,  and  it  beingrju^td 
necessary  that  Robert's  estate  should  be  sold,  warrant  •'Was  obtaiDed  for  that 
purpose;  and,  when  sold,  the  creditors-,  both  of  James  and  vRobert,  wene^psud, 
out  of  the  price  thereof,  the  respective  sums  due  to  the&u 

Thereafter,  the  present  action  was  brought,  at  John's  instance,  agamst  Mrs 
Ann  Arbuthnot,  the  executor  of  James,  concluding^ .  that  she  should  be  de« 
cerned  to  make  payment  to  the  pursuer  of  tike  ;  particular  sums  therein 
mentioned,  which  were  paid  by  him,  of  the  debtr  that  were  owing  by  the  said 
James  i^rbuthtiot,  and  also  to  relieve  him  of  a  ^debt  of  the  said  James  Ar- 
buthnot still  outstanding.  And  in  this  action  the.  Lord  £llfock  Onihiavy  *  re* 
pelled  the  defences,  so  &r  as  concerns  the  debts  due  to  the  creditocs  ranked  on 
the  price  of  the  estate  of  Finart,  and  the  debt  dae  by  bond  to  Matthew  Hen« 
derson  ;  and  found  Mrs  Ann  Arbuthnot,  defender,  as-  executor  of  her  brother, 
James  Arbuthnot,  liable  in  payment  of  the  same*' 

Pleaded  m  a  reclaiming  petition ;  As,  in  the  conne  -of  legal  succession^  the 
heritable  estate  goes  to  the  heir,  and  the  executry,  or  personal  estate,  to  the 
other  nearest  of  kin,  each  of  these  transit  cum  sua  omrre»  The  heritable  debts 
must  be  paid  by  the  heir  oat  of  the  heritable  estate  ;  and  the  moveable  debts 
are  a  burden  on  the  executry,  and  must  be  paid  therefrom.  Though  both 
estates  arc  equally  liable  to  the  creditors,  they  are  entitled  to  mutual  relief  a- 
gainst  each  other,  in  so  far  as  either  have  paid  debts  which  do  not  ultimately 
fall  upon  them.  And,  as  the  .debts  in  question  had  a  real  lien  upon  the  estate, 
secured  by  infeftments  or -adjudications,  and  as  these  were  not  loosed  by  the 
judicial  sale  of  the  estate,  but  remained  still  a  real  boisdenupon  it,  they  must 
fall  ultimately  on  the  heir,  and  not  oa  the  executor. 

The  pursuer's  observation,  that  a  .debt  may  be  heritable  ^f/o/i^  deMarem^  and 
pevsoT]2l  quoad  creditorem^  et  vice  versa^  is  nowise  applicable  to  the  case  in  hand. 
The  debts  were  heritable,  both  quoad  debitorem  et  credit9rent^  being  actually  se- 
cured on  lands,  the  property  of  James  Arbuthnot,  which  ^doubtedly  n^iadfc 
them  hmt^hlejuoad  dcbitorenu 
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Ans'ivcred  ;  As  the  right  of  succession  is  regulated  by  the  animus  of  the  ere-       No  2o. 
ditor,  so  the  question  of  relief  between  the  heir  and  cxec\itor  is  regulated  by 
the  animus  of  the  debtor. 

Where  the  debtor  grants  a  real  security  to  the  creditor,  for  his  payment,  as 
he  has,  by  his  own  act  and  deed,  made  the  same  a  real  burden  on  the  estate, 
the  law  does  not  presume  it  was  the  intention  of  th^  debtor,  th  it  the  same 
should  remain  ultimately  a  burden  on  his  heir  j  arid,  consequently,  if  he  pays, 
he  pays  without  relief;  and,  if  it  is  paid  by  the  executor,  the  executor  will  be 
entitled  to  be  relieved  thereof  by  the  heir.  But  that  is  not  the  case  at  present. 
*  The  obligation  which,  in  this  case,  was  granted  by  James  Arbuthnot,  or,  which 
is  the  same  thing,  by  John  Rowan,  his  trustee,  is  a  mere  personal  obligation, 
in  commoa  form,  for  paynjent  of  the  price  to  the  creditors,  as  they  should  be 
ranked. 

It  is  no  doubt  true,  that  the  debts  were  really  secured  on  the  lands ;  but  then 
ih^  real  security  was  not  created  by  the  act  arid  d«ed  of  M'Farlane,  the  origi- 
-nal  debtor ;  and  there  is  no  doubt  that,  in  a  question  between  his  heir  and  ex- 
fe'cutor,  these  debts  would  hare  been  ultimately  a  burden  on  the  heir ;  but  the 
additional  security  that  was  given  to  the  creditors  by  the  purchaser,  from  its  na- 
ture, burdened  the  executor,  and  the  personal  estate,  and  of  which,  therefore, 
the  heir  fell  to  be  rchcved  by  the  former. 

Again,  it  is  a  trite  distinction  in  our  law,  that  obligations  may  be  heritable 
^uoad  creditoretrij  but  moveable  qu9ad  debitorem.  Thus,  bonds  excluding  exe- 
cutors, though  they  descend  to  the  creditor's  heirs,  are  payable  by  the  debtor's 
executors,  without  relief  from  the  heir ;  as  the  debtor's  succession  cannot  be 
affected  by  the  destination  of  the  ^creditor.  And  the  present  case  is  likewise  a 
very  proper  instance  of  it.  These  debts  being  really  secured  on  the  lands,  so 
the  supervening  personal  security  granted  by  the  purchaser,  will  not  render  these 
debts  moveable,  but  the  real  security,  as  ih^jus  nobilius^  must  remain,  and  re- 
gulate the  succession  of  the  creditor.  The  real  securities,  however,  created  by 
the  act  and  deed  of  M'Farlane,  cannot  affect  the  succession  of  the  purchaser.; 
and,  as  he  came  under  no  more  than  a  mere  personal  obligatien^  for  payment  of 
of  the  price  to  the  creditors  as  ranked,  that  obligation  cannot,  in  the  least,  be 
aftected  by  the  nature  of  the  creditor's  rights,  but  must  be  peifonnable  by  the 
purchaser's  executor,  out  of  his  personal  estate. 

The  respondents  do  not  dispute  that  the  dchts  do  remain  a  burden  on  the  e- 
state  after  the  purchase,  as  much  as  before  it,  and  that  these  burdens  must 
likewise  affect  the  heir  ;  but  the  question  \%  Whether  the  heir  is  entirled  to  be 
relieved  of  these  burdens  by  the  executor?  And  it  is  contended,  that,  as  the 
purchaser  granted  a  personal  obligation  to  pay  the  price  to  the  creditors  as  rank- 
ed, that  so  he  might  be  entitled  to  take  the  estate,  disbiirdened  of  the  debts  of 
his  author,  that  this  personal  obligation  must  be  made  good,  after  the  death  of 
his  executors.  Indeed,  the  debts  cannot,  with  propriety,  be  said  to  be  a  bur- 
den on  the  estate  of  the  purchaser.     The  estate  is  not  the  estate  of  James  Ar- 
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No  20. 


buthnot, ,  until  the  price  is  actually  paid  to  the  creditors  ;  and,  therefore,  the 
price  cannot  be  said  to  be  a  burden  on  his  estate/ .  The  decree  of  sale  docs  not 
give  a  right  to  the  purchaser ;  it  gives  no  more  than  a  conditional  right,  viz.  oii 
payment  of  the  price  to  the  creditors,  as  ranked;  and  on  James  Arbuthnot's 
death,  it  was  incumbent  on  his  executors  to  purify  that  condition. 

'  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutors,  and  found  Mrs 
Ann  Arbuthnot  only  liable,  to.  the  extent  of  the  inventory/ 


Act.  M^^een. 


Alt»  Dean  of  FacuUy.  ^  Clerk*  Gibtvn. . 

Fol.Dic.v.  3.^.  257.    Fac.  CoLNo  74.  p.  180. 


No  21* 

Foond,  that 
ihc  heir- 
ffCQcral  is 
liable  to  re- 
lieve the.  heir 
of  conquest. 


1782.     November  19.        Samuel  BmvfiJ  against  Patrick  BitowN.  . 

%*  See,  as  explanatory  of  this  case^-a  prior  question  between  Samuel  Brown 
and  Peter  Blackburn,  voce  Passive  Title.  . 

The  pursuer  having  failed  in  obtaining  ^lief  from  Mr  Blackburn,  \as  Intro- 
mitter  with  the  personal  estate,  insisted  against  Mr  Patrick  Brown,  as  heir-ge-- 
neral  to  thfe  deceased,  and  consequently  liable  to  relieve  the  heir  of  conquest 
from  all  obligations  not  immediately  affecting  the  subjects  falling  under  the  suc- 
cession of  the  latter. 

Pleaded  in  defence ;  The  grandfather,  of  the  deceased  left  four  sons..  The 
defender  represents  the  eldest ;  the  pursuer  the  second  ;  the  defunct  was  the 
son  of  the  third  ;  and  there  was  likewise  a  fourth  son^  who  had  issue.  As  by 
the  kw  of  Scotland  the  heritage  or  general  represeWatioa  of  the  deceased  bro- 
ther or  uncle  descends  to  the  next  younger  brother  or  uncle  j  the  representa- 
tive of  the  fourth  son,  and  not  the  defender^  who  is  the  descendent  of  the  eldest 
brother,  is  heir  of  line  to  the  deceased.  In  England  again,  the  law  of  which 
regulates  the  succession- in  the  island  of  Jamaica,  as  the  real  jestate  of  every  de- 
nomination goes  to  the  eldest  brother,  the  defender,  in  place  of  being  obliged 
to  relieve  any  other  heir,  would  be  entitled  himself  to  the  succession. 

Hence,  as  matters  stood  at  the  predecessor's  d^ath,  the  period  when  rights  of 
succession  are  finally  ascertained,  the  present  claim  was  altogether  incompetent; 
nor  ought  the  extraneous  circumstance,  of  the  defender's  having  a  residence  in 
Scotland,  to  subject  him  to  that  right  of  relief,  which  the  peculiarity  of  the  law 
of  this  country  indulges  to  heirs  of  conquest. 

Answered  :  In  whomsoever  the  general  representation  of  the  deceased  is  vest- 
ed, tbHt  person  must  be  liable  primarily  to  all  his  debts.  Heirs  of  a  particular 
denomination,  such  as  conquest,  provision,,  marriage,  or  heirs-male,  who  suc- 
ceed to  the  subjects  specially  devised  to  them,  either  by  provision  of  law,  or 
the  destination  of  the  pioprictor,  are  considered,  with  regard  to  him,  as  lingular 
snccfssors,  and  their  several  interests  admit  no  defalcation,  whil^^*^  who  is  held 
to  be  ead^m  persona  cum  dejuncto  L^  posses'^ed  of  cffecls  suffic'^^^l  fox  their  relief. 
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Nor  is  it  of  importance  in  the  present  question,  that  by  the  law  of  England, 
the  defender  is  entitled  to  the  whole  real  estate ;  nor  that,  by  the  law  of  Scot- 
land, the  descendants  of  a  younger  brother  would  have  excluded  them  from 
the  succession.  As  of  all  those  who  enjoy  any  part  of  the  predecessor's  estate, 
he  j^lone  is  entitled  to  the  character  of  heir-general,  every  burden  which  is  not 
of  its  nature  applicable  to  the  estate  falling  to  the  particular  heirs,  must  affect 
him  only. 

The  Lords  repelled  the  defences* 

'Lord  Reporter,  HaiUt.  Act.  Roe.  Alt.  David  Armutrwg.  Clerk,  Homg. 

C.  FoL  Die.  V.  3.^.  256.    Fac.CoL  No  ^'j.p.  105. 


No  zu 


1 786,     January  1 7.        Mrs  Elizabeth  "Rose  against  James  Rose. 

'The  estate  of  Kilravock  descended  in  part  to  Mrs  Rose,  the  heir  of  line.; 
'^nd  in  part  likewise  to  Jaioefi  Rose,  the  heir-male.  Certain  debts  of  the  family 
•were  contained  in  faentable  securities,  affecting  indiscriminately  both  these  por* 
tions  of  the  estate.  In  an  action,  therefore,  at  the  instance  of  the  heir  of  line, 
against  die  heir-male,  the  qu<estion  came  to  be  agitated.  Whether  she  ought  to 
bit  relieved  of  a  part  of  the  debts  corresponding  to  the  proportion  that  the  heir- 
male's  succession  bore  te  the  whole  lands  burdened.     In  defence  it  was 

Pleaded  £ox  the  heir^male  ;  The  heir-general,  or  of  line,  as  the  proper  and 
primary  representative  of  the  deceased  in  heritage,  is  alone  liable  for  his  heri- 
table  debts ;  ^hile  heirs  of  tailzie  and  of  provision,  who  in  the  first  instance 
.are  deemed  singular  successors,  are  never  subjected,  except  ^ubsidiarie  on  the 
failure  of  the  former.  Nor  in  any  case  is  a  deviation  from  this  rule  of  law  to 
'be  adtpitted,  without  the  most  unequivocal  expression  of  will  by  the.predeces^ 
•sor ;  and  then,  no  4pubt,  a  man  may  burden  with  the  payment  of  his  debts 
any  of  his  successors  whom  he  chuses.  Russell  contra  Hussell,  No  15.  p.  .52ii«; 
cand  Can^bells  co»/r^  .Capapbell,  No  x6.  p.  S^^Z* 

Our  more  ancient  lawyers,  Hope,  for  example,  and  Craig,  agree  in  the  doctrine, 
and  the  latter  .quotes  a  decision^,  by  which  it  was  directly  found,  That  the  heir 
of  line  is  bound,  to  relieve  even  an  heir  of  tailzie  from -an  obligation  on  the  an- 
cestor to  convey  to  another  party  the  very  tailzieti  subjects  themselves.  Jus 
Feud.  lib.  ^.dieg.  ij.  §  19. ;  Mqf.  Pract^^voce  Tailzie.  Dideton  and  Stewart 
likewise  seem  to  entertain  similar  ^sentiments;  Doubts,  voce  Heir  of  Tailzie. 

The  opinion .  4rf  Stair  is,  That  vwJiere  a  burden  has  been  laid  on  j>articular 
Sands  or  rights,  and  no  oiber,  in  that  vsingle  case,  the  heir  of  the  special  sub- 
jects is  obliged  to  relieve  the  Jieii:,gBneral,  b.  3.  tit.  5.  J  17. ;  an  opuiion  which, 
though  perh^s  not . quite  .confoKmable  to  the  above,  is  e^qually  favourable  to 


No  22. 

An  heir-male 
found  entitled 
to  relief,  from 
the  heir  of 
line,  of  he- 
ritable debts 
secured  on 
the  succession 
of  botli  in- 
discriminate- 
ly.—Revers- 
ed  on  9pp«^l. 
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No  2  2.  the  defender's  plea  ;  for  here  no  burden  is  laid  on  his  particular  lands,  and  no 
$ther,  but  as  making  a  part  of  the  estate  in  general  along  with  those  which  de^ 
volve  to  the  heir  of  line.  On  this  ground,  thtn,  which  is  likewise  agifeeablc  to 
the  opinions  of  Lord  Bankton,  (b.  3.  tit.  5.  \  70.)  and  of  Ersfcinc,  (b.  3.  tit.* 
8.  §  52.)  the  prcs::nc  argument  rests.  The  utmost  effect  of'such  a<;atholic  bur* 
den,  like  tlrat  of  renouncing  the  benefit  of  discussion,  is  to  ^ve  creditors  im-  . 
mediate  access  to  the  heir-male's  succession,  without  first  attaching  that  of  the 
heir  of  hne. 

The  opposite  doctrine  is  such  a  navelty,  that  it  cannot.be  discovered  ia  the  • 
records  of  the  Court ;.  nor  have  the  form  of  process  and  mode  of  judicial  proof  " 
been  yet  devised,  by  which  that  proportion  of  debt  which  corresponds  to  the 
comparative  values  of  succession,  dividing  between  special  and  general,  heirs, 
may  be  regulated  or  ascertained.  , 

Anszvered ;  When  it  is  admitted,  that  heirs-male  cannot  claim  relief  of 
debts  secured  on  their  lands,  if  those- of  the  heiTS-general. be. not  likewise  im« 
pignorated,  tlie  rule  of  law  concerning  the  representation  of  the  ancestor  being 
thus  departed  from,  the  question  at  issue  is  really  given,  up.. .  For  if  the  beir- 
male  alone  is  liable,  and  the  burden  on  him.  is  total,  when  his  lands  only  arc 
affected,  why  should  the  burden-cease -altogether,  instead  of  becoming  partial 
and- proportional,  when  it  still  lies  upon  his  property,  though  it.  extenda  also  to  . 
that  of  the  heir- general  ? 

Let  one  of  two  debts  be  supposed  to  burden  the  succession  of  the  heir-male, 
and  the  other  the  succession  of  the  heir  of  line ;  then,  ex  concessis^  the  Jhein- 
male  will  be  liable  for  the  first,  in.  the  same  manner  as^  the  heir  of  line  is  for.  the 
second.  Now  if  these  two  separate  debts  of  the  ancestor  be  thrown  into  one, 
ho  as  to  affect  pro  indiviso  the  whole  succession,  general  and  special,:  what  coa- 
ceivable  reason  is  there  for  exempting  on.  this  account  the  heir-male  altogether, 
and  subjecting  totally  the  heir  of  line  ?  Or  if  a  security  granted.over  the  heir- 
male's  succession  only,  were  supposed,  to  be  afterwards  extended  at.  the  desite 
of  the  creditor  over  that  of  the.  heir-general,  could  any  rational  cause  for  such  a. 
consequence  be  then  assigned  ? 

To  say  only,  that  an  effect  similar  to  the  privilege  of  creditors  against  the 
order  of  discussiorv  wiH  be  thus  produced,  is  no  more  than  a  begging  of  the 
question.  In  all  the  cases  ahke,  a  burden  is  laid: on  the  estate  of  the  heir-male, 
under  which  it  descends  to  him.  The  will  of  the  defunct,  it  is  true,  was  suf. 
ficient  to  regulate  on  what  portion  of  his  succession  the  load  of  his  debts  should 
fall ;  and  it  is  thus  that  intention  is  most  unerringly  expressed.  For  though  a 
man  giving  real  security  to  his  creditor  may  be  supposed  to  have  for  his  object 
the  procuring  of  money  rather  than  the  settlement  of  his  succession ;  yet  if  in 
fact  he  does  settle  it  in  a  legal  manner,  as  he  is  not  to  be  presumed  ignorant  of  the 
law,  nor  unconscious  of  his  own  act,  the  conclusion  must  necessarily  be,  that 
if  his  purpose  had  not  been  consistent  with  the  deed  done  by  ^ytcv,  be  would  W 
express  terms  have  guarded  against  so  obvious  a  hazard. 
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The  cause  was  reported  by  the  Lord  Ordinary,  when  the  Court  pronounced       No  22« 
this  interlocutor : — *  Find,  That  where  the  heritable  debts  are  secured  upon  the 
estates  descendible  to  the  heir  of  line,  and  also  upon  the  estates  descendible  to 
the  heir^male  of  the  late  Kilravock,  the  heir-male  is  by  law  entitled  to  a  total 
rehef  of  these  debts  from  the  heir  of  line/ 

This  judgment  having  been  brought  under  the  review  of  the  Court,  by  peti- 
tbn  and  answers  ;  .and  the  Bench  being  then  much  divided,  a  hearing  in  pre-  - 
sence  was  appointed ;  after  which 

The  Lords  adhered  to  their  former  interlocutor.      See  a  case  between  these  -- 
parties,  voce  Succession. 

Reporter,  Lcrd  Rockville.         Act.  Wi^bt^  G,  Firguston*        Alt.  Lord  Advcate^  R^lland^  Blair, 
Clerk,  Menxuu 

S..  FoL  Die.  V.  3.^.  256.     Fae.  Col.  No^^'fip.  379.  -. 

*^*  This  case,  along  with  that  relative  to  the  succession  of  the  estate,  was 

appealed:  . 

The  House  of  Lords,  2d  April  1787,  *  Ordered,  That  the  interlocutor  of 
the  1 7th  of  January  1 786  be  reversed.*. 


Who  is  heir,  y^ho  executor ;  See  Succession; 

What  subjects  go  to  the  heir  and  what  to  the  executor  j  See  Heritable 
Moveable. 

What  go  to  heirs  and  against  them  j  See  Personal  and  Transmissible.   . 

No  discussion  betwixt  heir  and  executor ;  See  Discussion. 

See  No  38.  p.  4478.  - 

See  Apeendix,. 


^ 


APPENDIX 
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HEIR  AND  EXECUTOR, 


1777.    Jvly  25.  Robbrtson  and  Ross  agdnst  Bissbts. 

rt.  .  ;       No.  1- 

The  particulars  of  this  case,  mehrioned  No.  4.  p.  520S.  relative  to  the  right 
of  an  heir  and  rq>resentattve  to  adhibit  his  subscription  as  drawer  of  a  tnll  which 
had  been  left  blank  by  his  predecessor,  will  be  found,  Atpekdix,  Part  L 
voce  Bill  of  Exchakob,  No.  5. 


1804.    February  17.  Cathcart  agmnst  Moonb. 

Mr.  William  Andersone  hsYing  been  the  man  of  busmess  for  Lord  Rock*  An  executor 

ville's  femily,  was  considerably  indebted  to  them  at  the  time  of  his  death,  wbohauMfe 

(Dec.  1796),  when  he  nominated  Mr.  Stuart  Moodie,  advocate,  to  be  his  SeST^  ^ 

executor.  defunct,  can- 

The  account  due  to  the  Countess  Dowager  of  Dumfries,  Lord  Rockville's  2*„^^^* 
widow,  amounted  to  ^1054.  15s.  and  as  there  was  then  supposed  to  be  ihortcoming 
much  more  than  a  sufficiency  of  funds  for  the  discharge  of  hk  whole  debts,  ^^^^  ^^^ 
ps^yments  were  made  to  the  amount  of  L«98€«  5s.  8d.  so  as  nearly  to  extin- 
guish this  debt. 

It  having  tumed  out,  however,  that  Andersone's  funds  were  inadequate  to 
answer  the  demands  upon  him,  Moodie  raised  a  summons  of  multiplepoinding 
(4th  June  1798),  in  which  it  was  agitated,  whether  Lady  Dumfries  should 
rank  upon  the  debt  as  at  Mr.  Andersoae's  deaths  or  as  then  outstanding ;  that 
is,  whether  the  payments  were  to  be  held  as  dividends  out  of  the  interest  be- 
longing to  Lady  Dumfries  in  the  funds,  or  if  she  should  now  rank  for  the  dif- 
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No*  2»  ference  between  the  sum  originally  due,  and  the  payments  made  in  extinction 
of  it. 

Mr.  Moodie  contended^  That  the  whole  creditors,  after  their  debtor's  de- 
cease, are  constituted  iutp  ^n  aggi'e^ate  |>Qdy^  for  wbose  behoof  the  executor 
is  trustee :  That  therilbre  be  hy  ly^  jright  to  tpplfT  tile  funds  to  the  payment 
of  one  creditor  more  than  to  another :  Although  he  cannot  make  any  such 
selection,  still  it  is  held  that  he  may  pay  ftrimo  vemenH ;  but  this  cannot 
be  to  any  one  making  a  private  extrajudicial  demand,  but  can  only  be  to  the 
person  who  first  obtains  a  decree ;  Ersk.  B.  S.  T.  9.  §  43.  This  was  not  the 
case  here.  The  payment,  therefore,  was  unwarrantable ;  and  there  must  be 
room  for  a  condictio  indebitu  For  although  it  may  be  true,  that  there  was  a 
debt  truly  due  at  first,  there  was  none  due  by  the  executor,  in  so  far  as  the 
funds  turn  out  insufficient.  The  payment  was  made  by  mistake,  and  therefore 
not  protected  by  the  bwafid^s  of  the  creditors ;  Carrick  against  Carse,  5th 
August  1778,  No.  1 1.  p.  2931. 

Lady  Dumfries  having  assigned  her  interest  to  Robert  Cathcart,  writer  to 
the  Signet,  as  h^  O^u^f^,  in  his  i^ip^.  ai:|^ued :  A  creditor  h^vi^^  obtajipije^ 
{  payment  from  an  executor,  where  no  diligence  has  been  used  for  six  months 

^i^  Uifi  d?a!5h;fl;f  t^e.4^or^  i?  npt,^i?,Wp  W  VK^  claim  for  repetition,,  thpi^gh 
^  ipsij^(:ieft9y  of  tjfp  /und$j  slio^Vi  after^l^^  be  discovered.  A  debt  w^}iichis 
qot  4ispfated  mAJ[  \f%  P^d  in  ttiis  iviay  without  any  decree.  Ttie  claim  of  repet 
/  tion  cannot  be  supported  upon  the  idea  of  a  cpndiffio  indebitiy  which  implies  a 
want  of  title  in  the  receiver,  or  ignorance  of  some  plea  in  point  of  fact  or  law 
on  the  part  of  the  payer.  Neither  of  iliese.  can  be  alleged  here.  The  debtor 
might  have  obtained  decree  against  the  executry  funds  for  the  debt,  and,  when 
paid,  no  claim  in  the  w;^y  of /r^p^/^/i?  would  be  competent  y  Robertspp  ag^dnsp 
Strachan,  29th  July  1760,  No.  35.  p.  8087.    Ersk.  B.  2.  T.^.  g  23.  Lesser 

lostitnte. 
Tb?  I>or<Hs  found,  "  That  the  payments  ipade  to  Lady  Dumfries  aye  ]^)  r|>e 
•   ^<  impfited  in  ex^tinctioii  of  the  original  debt  due  to  her,  and  that  she  is  n^t 
**  bound  to  repeat  any  part  thereof." 

Lord'  Ordiniry,  PoUemmet.  Tor  fiarecutor.  Lor  J  AdvoctOt  Hope.  Agent,  Jama 

Hay.W.S,         Alt.  Jt.  Mi.         AguiU  JtUeri  GatikaHf  ^.  S^  '    '    €l9rk» 


F.  F^c.  C$IL  JV#.  146.  h.  327. 


1804.    November  \S.        Frasbr  d;<z/m/ Frasbr.  and  Others. 

No,  a  " 

A  debt  due        Litfutenant-Colonel  Hugh  Fraser  of  Knockie,  executed  a  deed  of  settlement 

able  "bind*      °^  *®  ^^^^  ^^  "^P"'  '^°^»  '**  London,  by  which  he  dispone^  ^*®  ^*"'**  ^ 
»u«t  be"  paid  Knockie  and  Dalchapple  to  his  cousin  Simon  Fraser  of  FarraHj|^,>3itt<&»gTjira- 


A  •'*• 


«i|iie«i I  ^<  and.  with  vfg^  M  my  pey^oM^  a^te^  I  givo^  graxit^  devise,  and  by^e beir, 
**'b^4iiieatb  tlM  «aiD»  bi  mwiwr  tpUowia^i.  viz.  in  die  fir$t  place,  I  order  aad  ^^V,  though 
^<  dir4ct»  tittt  my  Amend  charge  and  etipens9a»  tc^tW  wiih  all  mj  just  and  the  executor 


«« lawful  debts,  be  paid  by  my  «si»cftt^ia  herea(ie»  namad,  aa  wosa  after  my  de«  {^^^^ 
^^  <Mee  aa  coitvttiicMty  aity  .b« :  AU  tht  reet^  raddve^  and  rmiainder  of  my  neni  to  pay 
!« «ai«le  aftd afi^«ot% «f  istety  nature Md iiiftd  wl¥M9aavfr»  and  wlierever  situ*  ^^^^' 
^«  atedy  I  give,  grant,  and  bequeath^  *9^^i  ccttVey  s«d  dispane  to  my  uncle,  ceased. 
^^  James  Fraser  of  Gorthlick,  Esq.  bis  heirs  and  assignees ;  and  I  hereby  no- 
^<  miaate  and  appoint  Mm  the  saM  James  FhMP  to  be  my  raiidiiary  legatee/' 
Colonel  Fraser  had  not  been  in  Scotland  for  more  thth  a  year  before  he  ex- 
ectltad.Hiia  MttCnnattL    Ss  personal  estate  was  much  more  conaderable than 
his  heritable  property ;  and  the  only  debt  which  he  left  was  a  bond  of  J02QO0  ,  « 

due  to  Helen  and  Grizel  Fall,  which  was  heritably  secured  upon  his  estate  in 
Scotland.  ^ 

Farraline,  and  the  other  trustees  of  Miss  Falls,  brought  an  action  against  the 
executors  for  payment  of  this  bond,  and  the  executors  brought  a  counter  ac- 
tion against  Farraline  for  relief. 

The  Lord  Ordinary  having  heard  parties'  procurators,  conjoins  the  pro- 
cess of  relief  at  the  instance  of  John  Spalding  and  others,  the  executors  of 
Colonel  Hugh  Fraser,  against  Simon  Fraser  of  Farraline,  Esq.  with  the  be- 
^^  fore-mentioned  process  at  Simon  and  John  Eraser's  instance  against  Colonel 
^*  Eraser's  executors :    Finds  the  whole  defenders,  conjunctly  and  severally, 
^*  liable  for  payment  of  the  heritable  bond  libelled  on ;  bur  in  respect  the  set- 
^^  clement  by  which  the  lands  of  Knockie  are  disponed  to  Simon  Fraser  of  Far- 
<«  raline,  one  of  the  defenders,  could  only  import  a  right  to  those  lands,  sub- 
ject to  the  heritable  debt  with  which  they  were  burdened }   and  that  the 
clause  taking  the  executors  bound  to  pay  the  debts,  cannot  have  the  effect 
of  altering  the  right  of  relief  between  him  and  the  executors ;  finds  the  ex- 
^*  ecutors  entitled  to  relief  from  said  Simon  Eraser  of  Farraline,  Esq.  of  the 
^'  heritable  bond  libelled  on,  conform  to  the  conclusions  of  their  actions  of  re- 
^'  lief ;  and  decerns  accordingly." 
The  trustees  presented  a  petition  to  the  Court  against  this  interlocutor,  and 
Pleaded :    The  present  case  ought  to  be  decided  by  the  law  of  England, 
where  the  testator  had  his  domicil,  by  which  law  the  executors  are  liable  for 
this  debt.     The  settlement  was  drawn  in  London,  and  must  be  interpreted 
according  to  the  received  rules  of  the  country  where  it  was  executed.    But 
even  supposing  the  question  to  be  decided  according  to  the  principles  of  the 
law  of  Scotland ;  when  a  person  dispones  an  heritable  subject  to  one,  and,  at 
the  same  time,  the  bulk  of  his  fortune  to  another,  in  a  chauacter  inferring  ge- 
neral representation,  taking  him  bound  to  pay  the  whole  of  his  debt,  he  must 
relieve  the  disponee  of  the  burden  attached  to  the  heritable  property.    Consi- 
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No.  3.  derrng  this  as  a  question  of  intention,  thefft  tan  be  no  doubt  that  Colonel  Fra-» 
ser,  who  had  no  other  debt  than  this  heritable  bond,  meant,  by  imposmg  the 
obligation  of  discharging  his  debts  upon  his  executors,  that  the  disponee  should 
possess  the  estate  unencumbered,  and  that  the  executors  were  only  to  have  a 
right  to  the  personal  estate  after  paying  this  debt. 

But  the  petition  was  refused  without  answers,  the  Court  bring  of  OfHnion, 
that,  without  a  special  clause  to  that  effect,  the  legal  rules  of  accounting  be- 
tween heir  and  executor  could  not  be  altered. 


Lord  Ordiiisry,  Hirm^tid.        For 

Clerkj  Ftrrkr. 


Crmgit.       Agont,  (kU 


W,S. 


/. 


Tac  Cott^Ht,  179.  ft.  409. 
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Entitled  to  continue  the  Predecessor's  PoBsessioa 


T627.    January  19.  Lajkd  of  KbSLiN  oigairut  Fairbairk. 

•T^HE  Lords  admitted  an  apparent  heir  for  his  interest  in'  a  removing,  upon 
^  nhe.  production  of  his  father's  sasine,  to  defend  the  tenants  .who  were  called. 

Toh  Dic^  V.  I.  p.  357.    Kerse^  MS.foL  139.  ,. 

*^*  Durie  reports  the  same  case ; . 

In  a  reniovmg  at  the  instance  of  the  L.  Roslin  against  Jiis  tenants,  a  procu- 
rator compearing  for  the  apparent  heir  of  George  Thorbrand^.  who  was  infeft  in 
the  lands,  and  desiring  to  be  admitted  for  "his  interest;  the  Lords  admitted  of 
the  said. apparent  heir,  albeit  he  had  no  right  in  his, own  person,  but  only  pro- 
duced bis  father's  sasine,  which  they  found  gave  him  interest^  as  apparent  heir, 
to  defend  the  tenants  ftom  removing,  >albcit  he  was  not  called  j  quo  casu  if  he 
bad  been  called,  he  as  apparent  heir  might  have  defended  by  virtue  of  his  fa- 
ther's right  >  but  not  being  called,  andihe  pursuer  offering  also  to  prove,  that 
the  tenants  who  were  called,  were  his  tenants,  and  had  paid  him  mail  and  duty 
for  their  lands  divers  years  before,  so  that  they  could  not  be  the  excipient's 
tenants;  therefore  he  contended,  that  as  apparent  heir,  he  could  not  be  admitr- 
ted  to  stay  him  to  remove  his  own  tenants  ;  which.was  repelled,  and  the  appa- 
rent heir  admitted  for  his  interest.    . 

A&t\Sehhft.     -  Alt.  TTicoIson.   .  ,  Cletk,  Eay.     . 

Durie ^  /.  258.   '. 
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No  2. 


1664.     December  15, 


Ikglis  against  Kellie. 


Found  that  an  apparent  heir,  though  he  cannot  remove  tenants,  yet  he  may 
defend  them  in  a  removing  pursued  by  another. 

Fol.  Die.  V.  I.  p.  357,     Gilmour. 

"%*  Seethe  particulars  of  this  case,  No  100.  p.  2230. 


No  3. 


1666.     yune  lb. 


Wedderburn  against  King. 


In  a  reduction  of  a  feu  ob  non  solutum  canonem^  found  that  the  apparent 
.might  be  allowed  to  purge  at  the  bar,  though  not  infeft. 

FoL  Die.  V.  I.  p.  357.     Newbytb 

%♦  Sec  the  particulars  of  this  case,  No  2.  p.  2256. 


^No4. 

Found  in  con- 
formity with 
Inglis  aeain&t 
Kellie,  No  a. 
jupra. 


1669.    Nevemher,  VI.        Arkinleics  ^^m»j/ Campbell  of  GlencaradeaL 

In  a  removing  pursued  at  Arlcinley's  instance;  ^s  having  right  to  a  -gift  of 
forfaultry  of  his  father's  escheat  whereupon  he  was  infeft,  it  was  alleged  f#r  the 
defenders,  that  they  bruiked  by  virtue  of  tolerance  from  Campbell  of  Kilber- 
ry,  who  was  apparent  heir  to  his  goodshe,  whowas  heritably  infeft  in  the  lands 
libelled,  and  by  virtue  thereof  had  been  ^evcn  years  in  .possession.  It  being 
replied  that  the  tolerance  behoved  to  be  proven  seripto,  at  least  that  the  apparent 
heir  had  continued  in  his  goodsire's  possession,  without  which  having  no  title  in 
h:s  own  person,  nor  possession,  his  right  as  apparentlieir  could  not  defend ;  it  was 

duplied,  that  the  pursuerV  having in  these  lands,  in  the  gift  of  forfiaulture, 

whereby  neither  the  person  foffaulted,  nor  any  bf  his  predecessors,"  were  ever 
in  possession  j  the  apparent  heir  now  compearing,  and  defending  upon  his  pre- 
decessor's right,  and  concurring  with  the  defenders,  ihey  had  good  interest  to 
propone  the  foresaid  allegeance,  seeing  an  apparent  heir  qucyeunque  tempore  may- 
defend,  and  enter  to  the  possession  df  his  predecessor's  lands,  against  a  person 
who  can  allege  .no  possession  either  in  his  own  person  or  his  authors.  The 
Lords  sustained  the  defence  and  duply,  the  apparent  heirs  goodsire'spoosses- 
^ion  being  proven. 

,  Foh  Die.  V.  I.  p.  357.     Gosford,  MS'  No  202.  p.'ii. 
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1698.     June  24. 


'Home  against  Homtc. 


I  \ 


Sir  Alexander  Home  of  Renton  having  died  in  possession  of  his  house  and 
land^,  a  debate  arose  between  Sir  Patrick  Home,  Advocate,  his  brother,  and  Sir 
Alexander's  relict  and  son,  who  should  have  the  possession  of  the  house  ;  both  of. 
them  seized  on  it,  and  attempted  to  debar  the  other ;  whereupon  the  Lady  and 
her  son  pursued  a  riot  against  Sir  Patrick  before  the  Privy  Council,  who  refer- 
red the  point  of  right,  and  who  should  have  the  present  possession  to  be  sum- 
marily discussed  by  the  Session  ;  where  it  was  contended  iox  the  Lady  and  hec 
son.  That  she  ought  to  be  preferred,  imo^  Because,  by  her  contract  of  marriage^ 
she  was  provided  to  the  liferent  of  the  house  and  paiks,  ay  till  the  heir  should 
be  2r  years  old.     ido^  Her  son,  as  apparent  heir,  has  right  to  continue  his  fa-: 
ther's  possession  ay  and  until  he  be  removed  by  one  having  a  better  right,  and 
that  by  order  of  law,  but  caonot  be  thurst  out  summarily  ;  yea,  he  may  up- 
lift the  mails  and  duties  medio  tempore^  his  'predecessor-s  possession  being   his 
possession.     Answered^  Sir  Patrick  must  have  the  possession,  both  in  respect  of 
his  rights  of  adjudication  and  apprising  upon  the  estate,  and  by  virtue  of  the 
late  transaction  past  betwixt  his  brother  and  him,  by  which   he  disponed  the 
fee  of  the  lands  irredeemably  to  Sir  Patrick,  reserving  his  own  liferent ;  and, 
it  is  a  clear  principle,  that  on  the  death  of  the  liferenter  nothing  can  debar  a 
fiar  but  he  may  presently  enter,  wherein  Stair  is  very  clear,  lib  2.  tit.  i.  of  real 
rights,  f  16.  that  the  lifer^nter's  possession  is  the  fiar's.     And  as  to  the  relict's 
pretence,  it  being  only  a  personal  obligement  whereupon  infeftment  never  fol- 
lowed, it  can  never  compete  with  Sir  Patrick  who  stands  infeft,  as  appears  from 
Craig.yjrz^J.  lib.  2.  Dieg.  12.  Sect.  25.  where  maritus  nequit  frajudicare  conjugi  si 
investitajuerit  in  usufructu  ;  but  if  it  be  only  by  contract,  ea  provisione  non  ob- 
stante^ potest  fundum  suum  alienare^  actione  evictionis  ei  reservata.     And  as  to 
the  apparent  heir's  right  of  continuing    his  predecessors  possession,  that    is 
quite  cut  off  j  because  he  instantly  instructs  the  predecessor  denuded  of  the  fee, 
in  which  case  he  can  transmit  ^nothing  to  his  heir  ;  likewise  here,  the  relict  and 
children  were  not  infamilia  with  Sir  Alexander  the  time  of  his  death,  but  had 
withdrawn  many  years  before,  and  lived  separately  ;  and  he  had  likewise  used 
a  warning  upon  his  rights,  and  intented  a  warning  against  them,  which  he  re- 
peated here  i/ir/J^/f/^r,  and  wherein  he  would  certainly  prevail;  and  therefore 
the  momentary  possession  ought  to  be  adjudged  in  his  favours.     Replied  for  the 
Lady  and  the  apparent  heir.  In  so  far  as  Sir  Patrick  founded  on  his  legal  rights 
of  apprisings,  &.c.  they  would  prove  them  extinct  by  intromission.     And  as  to 
his  disposition  from  his  brother,  they  had  a  reduction  thereof  depending  on  the 
head  of  fraud  and  circumvention,  of  his  being  inhibited,  and  on  sundry  other 
grounds  which  they  now  repeated  ;  and  though  his  denudcment  were  good  and 
vaUd  in  itself,  yet  the  apparent  heir  could  not  be  thrown  out  ;  because,  by  our 
old  law,  the  fiar  behoved,  on  the  liferenter's  death,  to  raise  letters  on  six  days 
Vol.  XIII.  29  O  V      . 


No  s. 

An  apparent 
heir  was 
found  to  have 
right  to  conti- 
nue hit  pre- 
decessor*! 
possession, 
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No  5.  warning,  and  thereon  obtain  a  summary  removing.  Sec  Hope,  title  Liferents,. 
Preston  contra  Cockpen,  voce  Removikg  ;  and  where  Stair  affirms  the  liferentcr*s 
possession  to  be  the  fiar*s,  he  adds,  against  third  parties ;  but  this  will  not  ex- 
tend to  the  apparent  heir,  who  is  not  obliged  to  know  your  right  till  it  be  le- 
gally found  and  declared.  Thjc  Lords  found  the  relict,  not  being  infeft,  could 
not  claim  the  possession  in  prejudice  of  Sir  Patrick  who  stood  infeft ;  but  that 
the  apparent  heir  had  interest  to  retain  the  possession,  though  his  predecessor  was 
denuded,  ay  tiU  he  were  legally  removed  ;  which  possession  he  behoved  to  quit, 
when  Sir  Patrick  prevailed  in  his  removing,  founded  on  his  brother's  disposition 
to  him,  unless  their  reduction  of  that  disposition  should  happen  to  be  sustain* 
ed  ;  and  for  determining  the  whole,  both  as  to  property  and  possession,  simulet 
semelj  recommended  to  both  parties  to  discuss  the  removing  and  reduction,  sum-- 
Hiaily  ;  which  they  at  last  condescended  to  do* 

1698.  December  I. — Sir  Robert  Home,  son  to  Alexander  Homis  of  Rentonj 
and  Dame  Margaret  Scot  his  mother,  agsiinst  Sir  Patrick  Home  advocate.  See 
the  case  touched  supra,  24th  June  1798.  They  now  insisted  in  their  reasons  of 
eduction  of  the  disposition  and  discharge  given  by  Sir  Alexander  to  his  bro- 
ther, Sir  Patrick.  The  first  reason  was.  That  Sir  Alexander  by  his  contract  o£ 
marriage,  was  obliged  to  provide  the  lands  to  the  heir-male  of  the  marriage^, 
and  upon  which  obligement  and  contract  there  was  inhibition  served  against  Sir 
Alexander,  at  the  instance  of  the  Lady's  friends  named  in  the  contract,  before 
he  disponed  to  Sir  Patrick;  and  Sir  Robert  is  now  serred  heir  of  prova^oR  to 
his  father,  and  so  has  right  to  the  foresaid  obligement  as  a  creditor,  and  so  craves 
it  may  be  reduced  ^a:  cafnte  inbibkionis.  Answered  for  Sir  Patrick,  That  no 
such  process  can  be  sustained,  because  though  served  heir  of  provision^  yet  tru* 
ly  he  is  general  heir  of  line,  and  so  bound  to  warrant  his  father's  disposition^ 
and  can  never  quarrel  the  same.  It  is  true,  the  remoter  heirs  of  tailzie  and 
provision  do  sometimes  plead  they  are  strangers,  and  in  some  sense  creditors 
comparative  with  tiie  heir  of  line,  who  must  be  first  discussed  ;  yet  it  is  strange 
doctrine  to  pretend  that  the  general  heir  of  line  qui  succedit  in  universumjus  de^ 
functi^  and  is  eadem  persona  with  him",  can  claim  performance  of  his  oblige- 
ments,  and  yet  not  fulfil  his  deeds  ;  for  then  he  would  be  both  debtor  and  cre- 
ditor, VLr}d  so  con/usione  toVeretur  obligatio.  2do^  Sir  Alexander  being  absohite 
fiar,  no  inhibition  upon  a  mere  destination  of  succession  (which  can  never  be 
the  foundation  of  an  inhibition)  could  impede  him  to  use  all  the  deeds  of  pro- 
perty,  by  disponing  or  di  charging  ;  else  husbands,  by  such  clauses  in  their  con- 
tracts matrimonial,  should  be  divested  of  the  power  over  their  estates,  which  is 
iibsurd,  and  always  repelled  by  the  Lords.  Fide  2^d  November  1677,  Craw- 
furd,  voce  Provision  to  Heirs  and  Children  ;  Sibbiild  contra  Sibbald,  Ibidem; 
and  7th  January  1675,  Innes  contra  Innes,  Ibjidem  ;  where  inhibitions  served  on 
such  clauses  were  not  sustained,  and  the  children  found  to  represent  their  fa- 
ther, and  mighj  not  quarrel  his  deeds  ;  and  which  last  decision  is  both  record- 
ed by  Stair  and  Dirleton.     Replied^  Whatever  effect  a  naked  destination  may 
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T?av«  not  to  incapacitate  a  father  from  disponing  at  his  pleasure,  yet  where  it        No  5; 
13  contained  in  a  rautnal  contract  of  marriage,  where  there  is  a  synalagma  and 
prestations  on  both  sides,  it  is  much  stronger,  andean  be  no  more  evacuated 
and  enervated  than  a  mutual  onerous  tailzie.;  seeing  the  wife   and  her  friends, 
in  contemplation  of  the  obligement  for  the  heirs  of  the  marriage  th^ir  succes- 
sion, paj  a  tocher,  and  enter  into  a  contract.     But  2^/9,  However  these  clauses 
are  not  impeditive  of  the  husband's  power  of  disposal  for  onerous  causes,  yet  it 
is  most  unjust  that  he  shall  have  liberty,  by  gratuitous  deeds,  t©  frustrate  such 
•rational  settlement  in  defraud  of  his  own  children  ;  and  so  it  has  been  found, 
^s  Durie  tells  us,  i6th  December  i6a8,  Granton,  t>or<f  Provision  to  Heirs  and 
CmLDKEN ;  and  7th  July  1632,  Ibidem  j  and  Stair  has  recorded  many,  loth  July 
^1677,  Camegy,  Ibidem  ;  26th  July  1677,  Stevenson,  v^ce  Writ  ;  Mitchel  against 
Xittkjohn's  Children,  -No.i*.  p-  3190;  19th  June  1677,  Murrays,  voccYko^u 
sioN  to  Heirs  and  Children;  29th  Jan.  1678,  Stuart,  No  5.  p.  3052  ;  and  3d 
January  1679,  Gibson,  voce  Provision  to  Heirs  and  Children  ;  item  Andrew 
Bruce*s  case  in  1680,*  and  Simpson's  case,  20th  December  1^93,  voce  Provi* 
-«10N  to  Hedis  and  Children.     By  all  which  heirs  of  provision  are  found  crc^ 
ditors,  and  parents  might  not  contra  Jidem  tabulartim  nuptialium  overturn  these 
destinations  of  Succession,  unless  for  just,  rational,  and  necessary  causes  and 
considerations.     The  ne«t  reason  of  reduction  was  on  fraud  and  circumvention, 
that  Sir  Patrick  was  by  his  fether's  tack  in  a  manner  constituted  tutor,  overseer, 
trustee,  and  interdictor  to  Sir  Alexander,  his  brother,  because  of  his  weakness 
and  facility  ;  and  it  is  so  much  the  stronger,  where  the  person  imposed   on  is 
under  the  power  atid  management  of  the  imposer,  and  he  is  a  near  relation, 
^nd  patches  up  a  transaction  remotis  arbitris  with  a  weak  melancholy  man; 
Tiimself  being  an  expert  cunning  lawyer.     Neither  is  it  a  necessary  qualificatioa 
of  fraud,  that  the  party  be  wholly  fatuous,  ignorant,  or  incapable  of  consent; 
it  is  enough  that  his  father  knew  him  to  be  unfit  for  business,  and  therefore 
trusted  Sir  Patrick  with  the  management,  who  should  have  never  closed  ad 
compts  with  him  but  in  the  presence  of  friends  for  both  parties ;  and  he  might 
as  well  have  filled  him  drunk,  and  then  presented  this  disposition  and  discharge 
to  him  when  he  was  void  of  all  judgment  and  comprehension.     Answered,  Sir 
Alexander  was  neither  idiot,  nor  furious  ;  and  on  such  fiivolous  clamours  to 
impngn  solenm  transactions  may  endanger  the  security  of  many  others  as  well 
as  his  J  neither  must  dispositions  be  taken  away  by  such  pretences  ;  and  the 
matters  of  fact  arc  calumnious,  for  the  tack  has  nothing  of  an  interdiction  in  it, 
neither  is  it  at  all  of  the  nature  of  a  trust  to  Sir  Alexander's  behoof,  but  rather  to 
his  own,  being  set  to  him,  his  heirs,  and  assignees;  likeas,  it  was  for  payment 
of  the  debts,  which  were  very  great,  and  such  as  Sir  Alexander  could  never 
have  been  able  to  stand  under ;  and  Sir  Patrick  could  never  pay  them  ;  because, 
after  his  mother's  liferent  and  his  brother's  aliment,  the  superplus  rents  were 
not  able  to  pay  the  current  annualrents  of  the  debts.    Tax  Lords  being  to  ad- 
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No  5*  vise  this  debate  stopped,,  on  a  motion,  that  being  so  near  relations,  it  was  fit  to 
try  a  settlement ;  and  some  were  named  to  endeavour  an  agreement  till  ncict 
week. 

1699.  January  12. — The  cause  marked  supra,  icth  December  1698,  betwixt 
Sir  Patrick  Home  and  his  nephew,  Kenton,  was  this  day  advised,  the  communing^ 
having  taken  no  effect.  Th£  Lords  were  all  clear,  that  an  obligement  in  a 
contract  of  marriage  to  provide  the  fee  to  the  heirs  to  be  procreated,  is  so  far 
onerous,  that  the  father  can  do  no  voluntary  gratuitous  deed  fraudulently  to  cut 
off  and  evacuate  the  succession,  so  as  to  give  away  his  whole  estate  from  his 
son  by  a  donation  without  the  least  onerous  cause  ;  for  that  will  be  presumed  to 
be  downright  fraud  in  concilio ;  but  if  it  be  supported  by  any  probable,  rational, 
onerous  cause,  though  iwt  adequate  and  equivalent,  sundry  of  the.  Lords  thought 
there  was  no  law  to  restrain  a  father  in  such  a.  case  from  the  administration  and 
disposal  of  his  fee ;  and  therefore  the  Lords,  waving  this  point,  they  fixed  on  the 
second  reasonof  reduction,  founded  ru)t  upon  constructive  fraud,  (because  they 
were  eventually  prejudged,  which  is  the  ground  of  the  act  of  Parliament  1621,) 
but  on  real  fraud  in  conciIi(y^  that  the  deed  was  elicited  by  circumvention ;  and 
the  vote  being  stated^  whether  the  qualifications  and  branches  of  the  breach  of 
trust  and  circmmvention  insisted  on,  some  whereof  were  already  proven,  were 
sufficient  to  convince  the  Lords,  so  as  they  mrj^ht  reduce  Sir  Patrick's  disposi- 
tion  and  discharge,  on. the  evidences  lying  before  them,  or  if  there  should  be  a 
fiarther  trial  and  c^piscation,  by  an  act  before  answer,  of  such  deeds  enforcing 
the  fraud,  as  were,  denied  ;.  such  as  Sir  Alexander's  melancholy  and  weakness, 
and  Sir  Patrick's  stopping  the  redemption*  of  the  adjudications,  by  offering  to 
poind  the  consigned  money^  &c. ;  six  were  for  reducing  upon  what  they  had 
befi^re  them  y  but  the  plurality  carried,  to  try  the  points  of  fact  as  to  his  con- 
dition^ and  the  onerosity  of  Sir  Patrick's  right,  and  other  matters  alleged  by 
both  parties. 

Many  human  transactions  want  that  rectitude  and  integrity  required  to  good 
and  moral  actions,  and  yet  are  not  repudiated  by  human  laws  ;  because  we  live 
in  face  Romuli,  and  legislators  are  forced  to  connive  at  some  corruptions ;  and 
/.  144.  D..  de  r eg.  juris  tells  us,  multasunt  licit a^  et  tamen  non  suntboncsta  inforo 
conscicntia  ;.  and  in  emption,  si  invicem  circumvenire permittitur.  Yet  all  tricks 
should  be  discouraged,  and  rooted  out,  so  far  us  possible, 

1699-  7^b  5- — ^  ^^^  action  pursued  by  Sir  Robert  Home  of  Renton  against 
Sir  Patrick  Home,  it  was  objected  against  Robert  Spcid,  a  witness  adduced  by 
Sir  Robert,  to  prove  his  father's  condition  when  he  disponed,  that  he  was  fre- 
quently entertained  by  the  Lady  Renton,  Sir  Robert's  mother  in  her  house,  and 
had  been  present  at  their  consultations  against  Sir  Patrick,  and  so  could  not  be 
M  unbiassed  witness.  Answered^  His  staying  now  and  then  ^7  way  of  visit. 
in  the  Jiouse  could  be  no  argument  of  partiality,  unless  be  v^p^e*  a  domcstick  j 
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and  bis  beings  at  coniultations  was  not  relevant,  unless- it  had  been  since  the 
Lords,  by  their  act  before  answer,  allowed  the  several  points  of  fact  alleged  to 
either  party's  probation,  but  since  tliat  time  he  had  never  been  present  at  any. 
The  Lords  thought  this  an  affected  abstinence,  and  therefore  rejected  him  from 
being  a  witness.  The  Lady  and  her  son  did  also  recriminate  against  Sir  Patrick, 
that  be  had  tampered  with  her  witnesses,,  by  asking  what  they  would  depone, 
which  Sir  Patrick  contended  was  wholly  calumnious.  She  also  adducing  some 
witnesses  to  prove  the  rental  <>f  the  esiattf,.  Sir-Patrick  craved  they  might  be 
also  interrogated  on  his  brother's  condition  and  sen^bleness  to  go  about  business. 
Sir  Robert  and  his  mother  contended'  that  they  did  not  adduce  the  witness  for 
that,  but  on  qiiiteseparate  points.  The  Loaps  found  the- other  party  might 
make  use  of  Ker  witnesses  for  any  thing  contained  in  the  act,,  though  not  cited 
by  them..   See  Improbation. — Provision  to  Heirs' and  Children. — Witness* 

FoL  Die.  V.  i:  p.  357.     Fountainball^  v.  2.  p.  6.  21,  34^  H  57,. 
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1741.     TehYuary  19: 


WYLiyL  alias  Heron  against  M'Kxfi*^- 


Where  a  man  had  disponed  his  estate  in  prejudice  of  his  heir;  whereof  re*, 
d  action  was  pursued  on  the  head 'of  deatlr-bed,  the  disponee  having  applied  for 
the  possession,  at  least  for  sequestra tioi> ;  it  was  found,  *  That  the  apparent 
heir  had  right  to  continue  the  possession.' 

■Kilkerran,  (Heir  Apparent.)  No  u  p.  %n^ 
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1796.    March  g. 

The  Honourable  Mrs  Marianne  Mackat  and  Colonel"  William  FullertoI^^*' 

against  Sir  Hew  Dalrymple,  .and  Others. 

The  honourable  Mrs  Marianne '  Mackay;  with'  consent*  of  her  husband.  Co- 
lonel Fullerton,  in  1793,  brought  a  reduction ;and  declarator  rf  irritancy  against 
John  Hamilton,  (who  had  bfeeniitfeft in  the  estate  of >Bdrgany  upon«a  charter 
of  resignation  in  1742,"  and 'had 'been  in  the  uninterrupted*  possession  of  it  ever 
since,)  and'against  Sir-Hew  Ddrymple,  his  nearest  heir  both  of  law  and  pro- 
vision, in  which  she  narrated  an  entail  of  the  estate  executed  by  Lord  Bargany 
in  J 688  ;  the  manner  in  which  the  succession  under  it  hiid  devolved  on  the  late 
Sir  Hew  Dalrymple,  and  his  renouncing  it  in  favour  of  his  younger  brother 
Mr  Hamilton  ;  from  which  she  inferred,  that  the  late  Sir  Hew  by  gj  anting^ 
and  Mr  Hamilton  by  accepting  this  renunciation,  and  there1)y  altering  the 
course  of  succession,,  had  incurred  an  irritancy  for  themselves  and  their  descen- 
dants  ;  that  the  pursuer,  as  next  substitute  to  them,  was  entitled  to  the  estate  ; 
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^^7'  and  that  the -titles -mawlc  up  by  Mrfiamilton  in  1742,  and  a  settlement  made 
by  bim  in  1780,  upjn  which  infeftmtot had  followed,  were  null  and  void;  and 
concluded,  that  decree  of  reduction  4md  decUrator  should  be  pronounced  ac- 

coidiijgly. 

The  defenders  produccfl  Mr  Hamilton's  thaiter^nd  infeftment  in  1741,  which, 
with  the  subsequent  possession,  they  ibunded  .on  as  a  title  to  exclude  the  pur- 
suer by  the  positive  prescripticm. 

The  Court,  (9th  February  1796,)  repelled  tiiis  defence,  upon  the  ground 
of  Mrs  FuUcrton's  minority  during  a  part  -of  tbc  tioac  requisite  for  prccription*; 

Mr;  Hamilton  died  i2tJi^February ;  and  the  punuer  immediately  presented  a 
wpetition  to  the,  Court,  praying,  that  the  estate  mijght  be  sequestrated  till  the 
issue  of  the;caus^. 
;,In  s^uppprt  of  rthis  demand,  she 

tPU'oded  ;  As  Mr  Hamilton  was  in  possession  before  the  action  was  raised,  he 
could  not  have  been  turned  out  of  it  till  decree  was  pronounced.  The  depen- 
dence of  the  action,  however,  made  the  subject  litigious  ;  and  as  Mr  Hamil- 
ton's death  left  the  possesion  vacant,  no  good  reason  occurs  for  preferring  either 
competitor  to  the  rents  in  the  mean  time,  and  therefore  the  estate  should  be 
ukcn  irito  the  hands  of  .the  Court  till  the  merits  of  the  cause  be  determined.; 
Stair,  >.i.  tit.  13,  J  5.;  b-  4.  tit.  50.  §  27.  j  1769,  Dickson  against  theEad 
,<jf,ay'iMiford,  zj^r^  Se^^jstratipn  j  1795,  Duflf  agaimt  Earl  of  Jife,  See  Ap- 

.^PENDIX. 

,A  person  claiming  the  privilege  of  ^apparency  must  be  called  to  the  succes- 
sion, not  merely  b/  the  iict  of  the  person  last  in  possession,  but  by  the  subsist- 
ing investitures  of  the  estate.;  and,  in  this  case,  the  entail  x688,  according  to 
which,  as  their  warrant,  the  titles  made  up  in  1742  and  1780  must  be  inter- 
preted, did,  in  consequence  of  the  irritancy  which  has  been  incurred,,  ipso  facto 
exclude  the  defender,  from  the  succession. 

Answered ;  It  is  admitted,  that  the  late  Mr  Hamilton  was  entitled  to  oretaia 
possession  tiU  decree  should  be  pronounced  against  him;  and  it  is  a  -settled 
point,  that  an  heir-apparent,  whp,  Jn  law,  is  held  to  be  eitdem  persona  cum  de- 
juncto,  is  entitled  to  continue  the  possession. of  his  predecessor,;  Bankt,  vol.  a. 
p.  324.  377, ;  Ersk.  b.  3.  tit.  8.  J  58.;;  b..^.  tit.  JZ.  §  61..;  Voet  depositi^  \  14. 
et  seq. ;  Home  contra  Home,  No  5.  p.  5235. ;  Duke  of  Hamilton  against  Douglas, 
No  12.  p.  3966.  But  it  is  impossible  to  figure  a  more  complete  state  of  legal  appa- 
rency than  that  of  the  defender,  both  as  being  heir  at  law,  and  of  the  last  inves^ 
titures;  while,  on ^the, other  hand,  the  right  of  the  pursuer  consists  merely  in  a 
.title  to  insist  in  certain  cpnclusions,  the  issue  of  which  must  at  present  be  un«- 
certain.  ^^ere  this  iapplication,  therefore,  supported,  the  most  groundless 
claims  might  hjive  the  t:ffcct  of  inverting  possession,  and  the  established  privi- 

•  This  point  w^s^t  fiiuUy  decided  till  Winter  session  1796.     Ste  Skx^estilatiok. 
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leges  of  appaxencx  ^  dcsfrojed  wfaraever  the  right  6f  the  predecessot  was 
disputed. 
The  Lords  nnaaimdudj  refused  the  petitioa^  upcm  advising  it  with  answers^ 

Lord  Ordlnarf,  j^usflce  Chri^  Act.  Sclicttor  General  Blair^  Taii^Hepey  et  ^i. 

Altr  Gro.  Fergiusonf.H,  Et/tinep  Tiomfson,  eta/it,.  Clerks  Sinclairm 

D.D.  Fac.  CoL  No  211.  p.  500*- 
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Gompetition  about  the  Possessioni^ 


1712.    January  11.        Lord  Hawlet  4f a^njr  Earl  of  Dalhousik.^ 

William  Earl  of  DaHionsie  being^^ent  with  his  regiment  to  Spain,  died  there 
in  October  1710;  On  the  news,  Mr  William  Ramsay,  his  cousin,  serves  him- 
self heif-male,  not  to  the  said  last  Earl,  but  to  bi«  father,'^who  died  in  1682, 
confonn  to  the  ancient. investiture  of  the  family  running  to  the  heirs-male. 
Lady  Elisabeth  Ramsay,  married  to  my  Lord  Hawley,  observing  her  brother's 
infeftment  was  taken  to  his  heirs  whatsomevcr,  she  serves  herself  heir  of  line  to 
him ;  and  both  of  them  claiming  the  rents,  the  tenants  are  forced  to  suspend  on 
mnltiplcpoinding,  that  they  may  know  t6  whom  they  may  safely  pay.  The 
Earl  having  stept  into  the  void  posssession,  on  his  cousin's  death,  craved  to  be 
preferred  in  toe  judicio  poss^ssorio  till  the  point  of  right  be  determined. .  The 
Lady  Hawley  contended  for  preference,  in  regard  she  produced  her  brother's 
charter  and  sasine,  and  instructed,  he  was* seven  year^  in  possession  by  virtue 
thereof,  and^so  had.  the  benefit  of  a  possessory  judgment,  ay  till  her  right  be 
reduced.  j4nnmredjimOi  An  heir  cannot  found  upon  the  predecessor's  posses- 
sion, unless' upon  his  death  they  have  attained  it  themselves  j  but  where  they 
are  only  in  aeqtUrenda  possessionem  they  cannot  plead  a  possessory  judgment.  It 
is  true,  an  heir  may  continue  their  predecessors  possession,  and  if  attained,  and 
thrust  out,  they  may  demand  repossession ;  but  if  there  be  a  middle  impedi- 
ment of  another's  entry  to  it,  it  quite  cuts  the  thread  of  his  possessory  judg* 
ment ;  but  so  it  is  the  Lady  is  but  in  adipiseenda  possessionem  and  therefore  can 
never  be  heard  to  dispossess  the  Earl ;  especially  seeing  the  last  Earl's  title  was 
only  an  adjudication  for  a  small  sum  of  L.  1900  Scots,  which,  by  his  possession, 
was  paid  long  within  the  legal,  and  extinct ;  and  if  my  Lady  will  produce  it  in 
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Np  <8.  his^Teduction  ant}  inif>r6batioa,  h  wiU^soon  appear. wbo  1ias:T>est  right.  Replied ^ 
I  am  not  bound  to  debate  the  import  of  my  brother's  right  in  boc  statu  ptocestus^ 
but  ril  maintain  it  in  its  due  tuhft ;  bat ;  iat  iht  interim  I.must  be  preferred  in 
the  possession,  because  I,  by  a  written  mandate  to  Mr  Patrick  Middleton,  de-- 
sired  biip  to.  qontinjae  ray  Jbrother's  possession :  And  .as  for  yours,  it  is  not  uni- 
versal, but  only  partial,  as  to  sonje  of  the  tenants^  arfo,  .It  was  clandestine  and 
violent  in. breaking  up.  the  gates  of  Dalhousie  tower,  ^tio^  It  is  precarious  and 
momentary,  not  being  yet  a  full  year  $ince  you  were  served  heir.  And  the 
Roman  law  provided  two  remedies  to  heirs  for  attaining  their  possession  ;  the 
first  was  in  /.  ult.  C.  de  edictoDivi  Adrjfini  t$Uendo^  where  the  bares  in  testamento 
institutus  is  yet /in  possession,  notwithstanding  of  other  competitors  ;  the  id  is 
the  ifiterdicium  quorum  bonorum,  .so  called  from  its  initial  words,  where  the  pra- 
ter gives  the  hares  ab  intestato  the  possession ;  aU  y^hich  favour  the  heir  of  linens 
case.  Di/plied,  It  seems  very  incongruous  to  put  the  Lady  in  possession,  who, 
within  a  few  months,  on  discussing  her  right,  must  just  cede  it,  and  give  it  back 
again  to  the  Earl.  So  the  interdict  uti  possidetis  itapossideatis  must  take  place 
here  j  and  her  missive  letter  is  neither  a  factory,  nor  does  it  prove  the  date  it 
bears. Thz  Lords  were  somewhat  divided ;  but  the  plurality  seemed  to  in- 
cline to  sequestrate  the  tents  during  tjie  dependence,  and  till  the  event  of  the 
Earrs  reduction,  and  so  would  give  neither  of  them  the  prerogative  of  the  po»- 
^session  during  the>ntf:rim,  till  it  ^as  known  on  .whose  side  the  right  lay. 

JFqI.  Difi.  V.  I.  p.  357.    Eountflinhall,  v.  a.  jp.  702. 
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X727.    July  18. 
.S;r  AJLEX^NDEK  Ogilvy  pf  Forglen  against  Sir.  Alexander  Reid  of  Barnu 

The  Lords  found  the  apparent  heir, of  the  investitures  was  entitled  to  conti- 
nue his  predecessor's  possession,  notwithstanding  the  defunct,  by  a  personal 
deed,  haji  made  a  8et;tlement  of  his  estate  to  others  ;  for  whom  it  was  contended^ 
Though -commcnly  apparent  heirs  may  continue  their  predecessor's  possession, 
yet  where  that  apparency  is  cut  off,  even  by  a  personal  deed,  all  the  privileges 
of  it  fajl.to  the.grouTid  :  Accordingly,  in  similar  cases,  the  Lords  have  always 
been  in  use.to^give  possession  secundum  iabulas,  and  there  is  good  ground  in 
equity  as  Avell  as  law,  quia  frustra petit  quod  mo^e  est  rejttituturus ;  which  was  repel- 
Jed,  jn  respect  that  a  disposition  is  no  title  for  possession,  except  in  consequence 
of  .infeftment,  though  containing  procuratory  and  precept ;  and,  in  the  present 
case,  where  there  was  neither  prpcuratory  nor  precept,  the  disposition  could 
import  nothing  but  a  mere  personal  obligation  upon  the  heir  of  investiture,  to 
denude  in  favours  pf  the  disponee,  which  was  perfectly  consistent  with  the  ap- 
parent heir's  possessing  the  subject,  ay  and  while  he  should  be  obliged  to  make 
up  his  titles  and  dispone.     See  Appendix. 

FoL  J)ic.v.  I.  p.  357. 
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JRigKts  and  powers  of  an  apparent  heir,  as  to  removing  tenants,  up- 
lifting rents,  selling  the  predecessor's  estate,  &c. ■  To  vvhom 
rents  unuplifted  during  apparency  belong. 

1628.     February  29.          Rose  against  His  Tenants, 

Ak  apparent  heir  is  neither  served  nor  seised  heir  to  his  father  divers  ycars^ 
after  his  father's  decease,  and  yet  pursues  the  tenants  for  the  duties  since  his 
father's  decease,  as  if  his  seising  should  be  drawn  back  to  the  time  of  his  father's 
decease. The  Lords  grant  no  action  until  he  be  seised. 

Aucbinkck,  MS,  p.  2. 


No  10. 


^^33-     February  19.        t3LiPHANT  and  Auchterlony  against  Tenants. 

Oke  Oliphant,  and  Auchterlony  his  tutor-testamentar  for  his  interest,  pursue 
the  tenants  of  the  lands  of  ,  to  pay  to  the  said  minor,  as  apparent  heir 

to  his  father,  the  mails  and  duties  of  his  lands,  wherein  the  Lords  found,  that 
seeing  this  pursuit  was  moved  by  the  pursuer  only  as  apparent  heir,  he  not 
being  infeft  in  the  lands,  nor  yet  retoured  heir  to  his  father,  and  his  father's 
sasine  produced,  nor  yet  it  being  answered.  That  these  defenders  had  ever  ac- 
knowledged the  pursuer  to  be  their  master,  by  paying  of  mails  and  duties  to  him 
of  before,  therefore  that  they  could  not  be  convened  in  this  pursuit  by  the  ap- 
parent heir :  And  found  this  defence  conapetent  to  the  defenders,  although  they 
were  only  naked  tenants,  and  had  no  right  in  their  own  persons  to  the  saids 
lands.  Thereafter,  upon  the  26th  of  February,  the  Lords  sustained  this  pur- 
suit at  the  instance  of  the  apparent  heir,  he  finding  caution  to  relieve  the 
defenders,  who  alleged  no  right  in  their  persons  for  retention  of  the  farms,  and 
to  make  the  same  furthcoming  to  all  parties  having  interest,  which  was  done 
>the  rather,  least  the  tenants  should  become  non  solvendo. 

Clerk,  Hay. 

FoL  Die.  V.  I.  ^.  358/   Durie^  p.  675. 

^^*  Auchinleck  reports  the  same  case  : 

An  apparent  heir  cannot  pursue  for  the  mails  and  duties  of  his  father's  lands 
till  he  be  retoured. 

Aucbinleck^  MS.  p.  6. 
VOL.XUL  ^9P 


No  It. 

The  Lords 
refused  to 
sustain  action 
of  mails  and 
duties  at  the 
instance  of  an 
apparent  heir 
not  infeft, 
though  the 
tenant  pre- 
tended no 
right ;  but 
upon  the  pur- 
suet  offering 
to  find  cau- 
tion to  make 
the  rents 
furthcoming, 
they  sustain* 
ed  the  pur- 
suit. 


5^44 


HEIR  APPARENT. 


Sect. 


(" 


No  M., 


♦^,1*  This  case  is  also  reported  by  Spottiswood : 

Ik  ait.  action  of  mails  and  duties  pursued  by  John  Oliphant  against  his  tenants^ 
as  heir  apparent  to  his  father  ;  alleged^  No  process  at  the  pursuer's  instance  as 
apparent  heir,  unless  he  were  seised.  '  Answered^  It  is  sufficient  against  the 
tenants  who  pretend  no  right.     This  allegeance  found  relevant. 

Next  the  pursiier  offered  to  find  caution  to  make  the  same  fanns  furthcoming 
to  all  parties  having  interest,  which  should  be  granted  against  the  tenants  who 
may  become  non  solvendo. .  This  offer  of  caution  was  sustained* 

Spottiswood^  (Heir.)^..  142.  ^ 


No-1 2c- 

The  tenants 
of '9  harcditat  « 
jactHs  may 
safelj  pay  to 
the  apparent 
heir,  though 
he  canndt 
pursue  them,  ^ 
BRleas  they 
have  acknow- 
ledged him 
by  payment. 
The  bygone 
rents  may  be 
arrested  for 
the  debts  of 
the  apparent 
heir,,  axtd  the 
decree  of 
furthcoming  : 
^ill  be  efTeC- 
tttal»  though 
he  die  with- 
out entering* 


2664.    February  13:  Weir  against  Drummond. 

In  a  process  hetwixt  Mr  William  Weir,  servitor  to  the  King's  Advocate^ 
and  Mr  Henry  Drummond  of  Ballocb  and  his  tenants,  against  which  tenants  Mr 
Willian>  had  obtained  a  decreet  to  make  their  duties  furthcoming,  as  arrested 

i»  their  hands,  and  belonging  to  the  deceast r—  Drununond  of  Ballocb, 

who  was  cited  ;  it  was  alleged ^  by  Ballocb,  That  the  decreet  could  not  be  re- 
spectedf.  being  for  duties  not  belonging  to  the  deAinct,  seeing  he  was  never 
infeft  as  heir  to  his  father,  and  consequently  the  duties  of  all  years  since  his 
father's  death  do  appertain  to  him;  It  was  ^wiw^r^ J,  Thati  the.  defunct  being 
apparent  heir,  as  the  tenants  might  safely  ^pay  their  duties  to  him,  though  he 
w«re  not  infeft ;  so  his  creditor  might  lawfully  arrest  the  duties.^  payable;  for 
albeit  an  apparent' heir  cannot  pursue  an  action  of  mails  and  duties,  yet  the  tenant 
may  lawfully  pay  him ;  yea,  and  if  the  tenant  hath  once  acknowledged  him  by 
payment,  he  may  pursue  without  an  infeftment ;  nor.  is. there  any  other  babilis 
modus  for  the  apparent  heir's  creditors  to  affect  the  by.runjduties,  but  by  arrest- 
ment ;  for  neither  comiMiising  nor  adjudication,  which  are  the  ground  6f  infeft- 
loents,  cau  carry^'iiuties  owing  before  they  be  deduced;  and  consequently  the 
only  proper  way  to  affect  the  same  is  by  arrestment,  whether  it  be  for  the  ap- 
parent  heir's  debt,  or  fof  the- debt  of  the  defunct  to  whom  he  is  apparent  heir ; 
wbeicupon  a  charge  to. enter  heir  being  raised^,  and  an  arrestment  thereupon 
used,  that  arrestment,  after  sentence,  (the  apparent  heir  getting  condemnator, 
or  absolvitor  upon  a  renimciation  to  be  heir),  will  be  a  groimd  to  make  the  du- 
ties furthcoming. 

Which  the  Lords  found  accordingly. 

FoL  Dic^  V.  i,p,  358.     Cilmoury  No  94.  j^.  72, 
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1 68 1.    July  7. 


M'Brair  against  RoMS. 


Theue  being  (in  apprising  of  the  lands  of  Netherwood  deduced  against 
M'Brair,  now  of  Netherwood,  as  lawfully  charged  to  enter  heir  to  his  grandsir, 
goodsir,  and  £fither ;  he  raiseth  reduction,  on  this  reason,  that  the  apprising 
being  on  sums  due  by  the  grsindsir  or  goodsir  to  Sir  Robert  Crichton,  tlie  same 
M9K  extinguished  in  whole  or  in  part  by  compensation ;  in  so  far  as,  Sir  Robert 
having  taken  a  tack  from  the  pursuer's  father  of  the  lands  of  Netherwood,  he 

'  was.  yet  resting  the  tack-duty,  which  is  a  liquid  sum,  which  infers  compensa- 
tion against  his  assignee,  and  therefore  did  deduce  so  much  of  the  grandfitther's 
debt  y  as  for  the  father,  he  was  never  infeft,  and  the  apprising  being  led  against 
the  pursuer  when  minor,  he  doth  now  renounce  to  be  heir  to  his  father,  and  is 
served  heir  to  his  goodsir,  and  thereby  hath  right  to  the  rent  due  by  Sir  Robert 
as  remaining  in  bitreditate  jacente ;  and  the  pursuer  being  now  infeft  as  heir  to 

•  iiis  goodsir,  hath  right  to  all  the  bygone  rents  unpaid,  as  well  in  his  father's 
^ime  who  was  never  infeft,  as  since  his  father^s  death ;  for  his  \n!khm^nt  fctiorie 

juris  is  drawn  back  as  if  it  had  been  the  next  day  after  bis  grandfat  r's  death. 
It  was  answered.  That  there  could  be  no  compensation  on  Sir  Robert's  tack  for 
the  years  of  the  pursuer's  father's  life,  nor  could  the  same  be  compensed  with 
his  grandfather's  debt ;  because  Sir  Robert  was  never  debtor  to  his  grandfather, 
or  any  representing  him,  nor  were  these  rents  in  b/treditate  jacente^  nor  could 
the  pursuer's  service  and  infeftment  be  drawn  back  to  his  goodsir's  death ;  be- 

'tause  he  could  not  possibly  have  been  served  then,  his  father  being  alive,  and 
therefore  the  rents  unuplifted  in  his  father's  time  belong  to  his  father's  execu- 
tors, and  would  fall  in  his  father's  escheat,  though  he  was  never  infeft,  mails' 

-and  duties  being  a  mere  possessory  right,  which  heirs  apparent  may  recover, 
though  they  be  not  entered ;  so  that  therejs  here  not  only  a  formality  of  law, 
but  a  point  of  material  justice,  that  creditors  who  contract  with  apparent  heirs 
possessing  their  fathers  estates,  who  were  never  accustomed  to  look  registers  to 
see  if  they  were  infeft,  seeing  they  are  cut  off  from  access  to  the  fee,  should 
have  access  to  the  bygone  mails  and  duties,  which  are  moveable  and  belong  to 
the  heir  appartot. 

The  Lords  found,  that  the  rents  unpaid  during  the  life  of  the  apparent  heir 
belong  to  his  executors,  and  could  not  conipense  his  grandfather's  debt,  unless 
the  pursuer  confirm  himself  executor  to  these  rests,  in  which  case  the  Lords 
allowed  recompensation  to  Sir  Robert,  for  any  debt  due  to  Sir  Robert  by  the 
pursuer's  father,  before  Sir  Robert  was  denuded  of  the  bcnids  on  which  the  ap. 
prising  was  led. 

Fol.'Dic.  Z'.  I.  p.  358.     Stair,  V,  2,  p.  887. 
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ment was  af- 
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*^*  Fountainhall  reports  the  same  case : 

1683.  November  2o-f — M*Brair  of  Nether  wood  r<?«/ra  Rome,-  was  advised';* 
but  not  reported  till  next  day.     *  The  Lords-  founds  though  the  bona  were  in\ 
hareditate jacente^y^t  the  apparent  heir's  intromission:. with  the  mails  and  duties 
behoved  to  be  ascribed  in  payment  ^n'^rn?  loco  of  his  goodsii*s '  debt,  (who  stood 
last  vest,  and  seised  in  the  lands,)  and  that  he  cx>uld  liot  first  ascribe  it  to  pay 
hisfa:her*s  debts  who  was  never  infeft;  and  that  the  creditors  of  him  who  wasr 
infeft  ought  to  be  in  a  better  case  than  those  of.  him  who  was  never  infeft;  but- 
if  there  was  any  superplus,  then  they  allowed  it  to  be  imputed  in  the  next, 
place  for  payment  of  his  own  or  bis  father's  debts.'     But  by  this  they  extin- 
guished a  comprising  led  for  his ^father!s. debt,  by  which  he. sought  to  bruik  the. 
lands..  * 

Fountainhall t  v*  i./^.  243. 

*jj^*  This  case.ia  also  reported  ibyHarcarse  :: 

In. the  reduction t  of  an  act,  wherein  the  Lords  found,  that  unuplifted  mails ' 
and  duties  were  in. i^^/j  of  the  apparent  heir,  and.  might  be  confirmed  in  his  - 
testam^ent,.  upon  a  review^. they  were  very  clear  ta   alter  the  interlocutor,  and. 
to  find,  *  that  all  unuplifted  mails  and  duties  were  in  hareditatejacente^  .and  be- 
longed  to  the  heir  served  to  the  person  dying. last  vest. and  seized  in  the  lands/ 
But  the  new  debate  proceeding  super  iisdem  deduct is^.thty  were. loth  to  rescind, 
expressly  that  interlocutor,  and  contented  themselves  to  explain  and  clog  it. 
thus.  That  in  the  competiiion .  of  debts  due  by  the  defunct  lust  infeft,  and  the. 
debts  of  the  apparent  heir,  t4ie  mails  and  duties  should.be  liable,  jpriko  loco,  to 
satiny  the  former  ;  which  explanation  served  the. pursuer's. turn  for  extinguish*^. 
ihg  an  apprising  led  upon  debts  hy  the  defunct  labt  infeft, 

Barcarscj  (Heir.)  No  44  p.  io. . 


No  14- 

Found  tl  a: 
an   apparent 
heir  might 
pursue  for 
teind-dutiet, 
of  which  hi» 
predecessor 
died  in  pos^ 
S'jssioB. 


1685.     March         Laird  of  Wedderburn  against  Longformaous.- 

The  Lords  found  an  apparent  heir  might  pursue  for  teind  duties,  whereof  bis 
predecessor  died  in  possession,  seeing  the  decreet  will  secure  the  payments  But 
this  seems  to  be  an  erroneous  decision,  and  a  consequence  of  the  decisions  find- 
ing current  mails  and  dutlcj  to  belong  to  apparent  heirs,  and.  to  fall  under  their 
iestamenis;  which  decisions  are  irregular,  as  Castlehill  observes,  PracL.  tit- 
AiRES,  No  81.  For  though^  tenants  paying  their  rents  to  an. apparent,  are  ex- 
cused, the  apparent' heir,  not  being  nornen  Juris,  should  have  nothing  but  his 
aliment,  and  cannot  transmit  any  rents  to  his  fcxecutors ;  and  ^^  ^  competition, 
the  next  heir  will  be  preferred  to  the  former's  creditors,  uo^  ue^^^S  creditors  for 
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fats  aliment*  Ao4  the  question  in  tbe  Lady  Tarsappie*9  case;  anno  1662,  No  9.  No  14. 
p.  5206.  was  oolj  about  satisfaction  to  her  for  the  apparent  heir's  aliment,  whom 
she  entertained  till  hi.s  death;  and  it  was  expressly  found,  That  unuplifted 
mails  and  duties  did  nf>t  fall  under  an  apparent  heii^s  executry,  but  were  in 
bdsrectitiae  jacente^  and  belonged  to  the  person  served  heir  to  the  defunct  last 
vest  and  seized;  Jan.  1683,  Ballantyne  contra  Bonnar's  relict*;  and  in 
Bdgony^s  case,  Febrpary  i68Sj  No  i$yifsfrat 

FoL  Die.  V.  I.  jf>.:  358.    HarcarsCy  (ArR£S  GfiSTio,  ^c.yNo  60.  p.  11. 


r688.    Februmry.  Balcony:  against  James  Hay. 

TWT 

Found  that  the  executors  or  assignees  of  apparent  heirs  dying  un-entered,  hai^ 
no  right  to  mails  and  duties  of  lands,  or  to  annualrent  of  heritable  bonds,  rest- 
ing unuplifted  the  time  of  the  apparent  heifs  decease  ;  though  payment  made 
to  apparent  heirs  would  exoner  tenants:  And  it  was  not  material  here  to  con-* 
sider,  if  the  apparent  heir's  executors  would  be  liable  to  restore  what  was  con^ 
turned  of  that  which  he  uplifted. 

FoL  Die.  V.  !•  p  358.'    Harcarse^  (AiRxa  Gestio,  y^.)  No  yi*p.  13^ 


1733.     February  7.^^  Blair  ^jtf?W  Stewart; 

The  privilege  competent  to  ^apparent  heirs  by  act*  i^PS*  ^  ^^^  ^^  predeces- 
sor's estate  at  a  public  roup,  found  competent  notwithstanding  the  pursuer  bad 
behaved  as  heir,  and  become  thereby  liable. to  all  the  debts  of  his  predecessors » 

See  Appendw. 

FjoI.  Die.  V.  I.  p.  359. 


No  i6* 


1743*    y^fy'  ■  , 

Executors  .^tf  nearest^  or  kin*  ta^DovGAL  Campbell,  against  Alexanbert 

.  Campbell  of  Skirven. 

No   I  f7" 

.  A-NNo   1728,  Dougal  Campbell  of  Skirven,  by  his  bond  of  tailzie,  obliged.   The  rents  of 
himself  to  .resign  his  estate  in  favour  of  Archibald  Campbell  in  liferent,  and    »«» entailed 
to  Dougal  the  eldest  son  of  Archibald,  &c,  j  which  failings  to  Alexander  Camp-    dac,  but  un- 


bell. 


%  « 


uplifted  at 
tbe  death  of 


Anno  1737,  by  another  bond  of  tailzie,  the  said  Archibald  obliged  himself  to*  a»"^"»tutc, 
resign  the  estate  to  himself  in  liferent;  and  to  Dougal  his  son,  &c.  ;  which  fail-  U)*bcioTg  to 
ing,  to. the  said  Alexander  Cam pboU.  *  the  executors 

n  J         '  of   his  SOD, 

After  the  death  of  Dougal  Campbell  elder,  and  Archibald  his  son,  the  estate     ^^^  ^^^^  *p- 

*  Examine  General  List  of  Names. 
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No  17, 

parent  hf  ir 
of  CDtail ; 
tJifi  not  to 
the  next  sub- 
stitute. 


devolved  on  Dougal,  the  soil  of  Archibald,  ^I'hd' dying  liiEe4^4n  Febraafrjt 
1737,  the  same  devolvwi  on  the  said  Alexander  Cam^ill,  a(gain6t  whom  the 
sisters  of  Dougal  Campbell  younger,  as  exccetors  ^a  neai^est  of  kih  to  him* 
brought  an  action  for  payment  of  the  half  of  the  year's  rent  crop  X737,  which 
he  bad  intromitted  with,  as  being  in  boms  of  their  brother,  and  so  falling  uiidev 
his  cxceiitry .  .    , .  :    . 

The  defence  offered  for  Alexander  Cam:pbell  wis.  That  DougaJ  younger,  hflu 
ving  died  an  infinc,  without  making  up  any  titles  in  his  pcrsctfi  to  the  estate, 
the  same  was  never  vested  in  his  person  ;  and  that,  however  his  apparency,  or 
the  personal  right  that  was  in  Vim,  niight  have  been  a  lawful  title  of  possession, 
had  he  actually  apprehended  the  same,  and  uplifted  the  rents  ;  yet  as,  in  fatt^ 
he  uplifted  none,  the  rents  were  in  medio  at  his  death,  and  of  course  belonged 
tf>  the  defender,  the  next  substitute,  who  came  immediately  to  have  the  same 
title  of  interim  possession  that  Dougal  younger  might  have  used ;  and  who,  upoa 
completing  his  title,  and  executing  the  procuratory  of  resignation,  will  become 
the  immediate  successor  to  the  person  last,  infeft,  and  ^granter  of  the  procura- 
tory. 

In  a  word,  the  principle  on  which  the  defence  is  founded,  is,  that  the  Ibeh 
perfect  right  of  an  apparent  heir  can  go  no  further  than  to  make  those  rents  be^ 
tome  his  which  he  had  actually  uplifted  ;  and  that  he  was  by  no  means  to  be 
considered  as  in  the  same  state  with  a  person  vested  in  the  fee,  -whose  executors 
are  no  doubt  entitled  to  take:  t4ie  rents  that  were  due  and  payable,  at  or  befose 
the  legal  term  immediately  preceding  his  death. 

And  if  the  law  sd  stand;  with  respect  to  Dougal  Campbell  younger  his  title 
to  these  rents  as  apparent  heir  of  the  former  investiture,  the  defender  is  advised 
that  his  other  title  is  no  better,  or  more  complete,  which  consists  of  the  per- 
sonal rights  above  recited,  by  the  procuratories  of  resignation  in-^ugal's  fo«- 
vours  made  by  his  father  and  grandfather,  with  design  to  vest  the  fee  in  him  by 
way  of  purchase  or  conyeyance  :  For  still  it  is  true,  that  the  feudal  right  to  tht 
lands  remained  with  the  person  last  infeft  in  the  lands,  granter  of  such  procu^ 
ratory ;  and  that  the  estate  and  rents  thereof,  arising  from  his  death,  are  still  as 
fructui  pendente s  in  h(tr edit  ate  jacente  of  him  who  was  last  infeft  in  the  lands, 
and  will  therefore  be  carried  by  the  defender,  whenever  he,  by  executing  the 
procuratory,  shall  connect  his  title  by  infeftment-with  the  last  vassal  who  so 
died  infeft,  and  who  granted  this  procuratory  to  himself  in  liferent,  and  to 
Dougal,  and  the  heirs  substitute  to  him,  in  fee.  See  Ross  against  his  Tenants, 
No  10.  p.  5143. ;  M'Brair  against  Rome,  No  13.  p.  5245-  i  M'Brair  against 
Rome,-*fo  13.  p.  5246.  J  Balgony  against  Hay,  No  15.  p.  5247.  j  and  Oliphant 
against'his  Tenants,  No  11.  p.  5243. 

•    The  Lords  found,  That  the  pursuers  have  right  to  the  half  of  the  year*^ 
jctol  libelled,  and  preferred  them,  &c.  they  always  confirming  heforc  payment. 
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N.  B.  It  is  said  tbis  judgment  wis  founded  on  this,  that  Bougal  Campbell  was 
flar  of  the  estate.     Sec  No  16.  p.  5213. 

Fol.'Dic.  «.  3- .p-  257.    C  Ibme^  N$  149,  ^.401. 
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X7S5-     y^^'^?- 

John  Sxeuart-Nicolson  of  Carnock  against  GEORJOfi  Houstouk  of  Johnston. 

X 

Dame  Eleanor  Nicolson  executed  an  entail  of  ber  estate  in  favour  of  Mar- 
garet SchaWy  ber  only  daughter,  and  the  beirs-male  of  her  body  ;  whom  failing, 
&c. ;  and  with  respect  to  the  produce  of  certain  funds,  which  afterwards  were 
made  effectual  to  the  extent  of  about  L.  20Q0  Sterlings  taking  her. daughter 
bound  to  purchase  land  with  the  same,,  and  to' annex  the  land  purchased  to  the 
tailzied  estate  ;  or  to  lay  out  the  same  upcffi  sufficient  security  till  a  purchase  of 
land  should  offer.  Ma4;garet  Schaw,  after  her  succession,  lent  the  sum  to  Lord 
Napier  upon  an  heritable  bond  ;  and  the  money  being  returned  to  her,  she  was 
forced  tol^id-it  out  upon  personal  security.  Margaret  Scbaw,  afterwards  Lady 
Houstoun,  di«d3i$t  January  1750,.  leaving  a  son,  3ir  John  Houston,  her  heir 
of  entail  in  her  land  estate;  and  in  that  quality  also  heir  to  tte  said  sum  of 
L.  2000  destinated  for  augmentuig  the  entailed  estate*  Sir  John  survived  his 
mother  not  above  a  year  and  a  half ;  and  having  bequeathed  all  his  mpveables 
to  George  Hpustqun  of  Jot^irton,  he  died  without  making  up  titles  to  the  des- 
tinated sujn^  ThU  produced  a  question  betwixt  Johnston,  the  executor,  and 
John  Steoart-Nicolson  the  heir  of  entail,  with  respect  to  the  interest  of  the  des- 
tinatcd  sum,  arising  betwixt  the  death  of  Lady  Houstoun  and  that  of  her^sQii 

Sir  John.  -. 
It  was  ^^^^if  for  the  heir  of  entail,  That  his  predecessor  Sir,  John  having 

died  in  apparency*  had  no  title  either  to  rents  or  annualrents  arising  during  his 
possession ;  that  however  the  tenants  or  debtors  paying  to  an  appar^t  heir  max 
bcisafe  upon  their  bona  fides^  yet  as  to  rents  or  interest,  unnplifted,  these  ar^ 
not  in  bareditaie  jaccnU  mobilium  of  the  apparent  heir»  but  remain  as  pare  of 
the  stock  not  separated  from  it,  and  of  course  accrue  to  the  (lext  heir  who  make^ 
up  a  title  to  the  stock.    . 

It  was  premised  for  the  executor  of  the  apparent  heir,  Thtt  this  entailed 
money,  though  lying  out  upon  moveable;  bonds,  onustj  with  r;p5pect  to  the  pre- 
sent question  be  considered .  as  actually  laid  out  in  terms  of  the  destination  ; 
upon  this  principle,^ that  in  xlividing.,the\defunct'js  estate, betwixt  the  heir. and 
executor,  chances  are.  not.  regarded,  but  every  thing  is  supposed  to  be  done 
tiiat  dugbt  to  have  been  done.  Supposing  now  the  entailed'  money  jto  bfi  lyiDg 
upon  real  security,;  as  it  once  was  in  the  hand$  of  .jLord  Napier,  it  was  urged 
fiur  the  executor,  that  by  the  analogy  of  laW)  the  interest  arising  dui^iiig  Sir 
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The  executor 
of  aa  apparent 
heir  was  pre- 
ferred to  the 
next  heir  e&« 
tering,  as  to 
the  annual- 
rents  of  an 
heritable  sum^ 
which  fell 
due  during 
the  apparcu/ii 
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^D^j'8.      ?Johri's  apparency,  must  be  regulated  in  tlie  same  manner  with  the  arrears  of 

land  rent. 

This  led  to  the  general  point  j  upon  which  it  was  observed,  that  rents  arising 
'during  the  apparency  of  the  vassal,  do  not  in  strict  law  belong  to  the  heir  ap- 
parent, but  to  the  superior  as  non-entry  dutics.i  and  therefore  can  neither  de- 
scend to  the  next  heir  nor  to  the  executor  of  the  apparent  heir.  The  apparent 
heir  indeed  has  an  interest  in  the  rents  by  favour  of  the  law.  In  competing  with 
.tlie  superior  before  declacactor  of  Hon-entryifor  these  rents,  he  is  protected  from 
being  further  liable  than  for  the  retour  duties,  these  by  a  favourable  construc- 
tion being  supposed  thefuU  rents,  l^is  is  a  legal  transaction  betwixt  the  su- 
•perior  and  the  heir  apparent  of  his  vass«t<,  which  of  course  must  entitle  the  let- 
ter to  hold  for  his  own  use,  the  benefit  he  makes'bythis  transaction.  In  this 
view  it  makes  no  difference  whether  the  whole  -rents  be  levied  yea  or  no.  The 
whole  belongs  to  the  superior  in  strict  law  ;  -  and  the  legal  transaction  trans- 
fers from  the  superior  to  the  heir  apparent,  the  -rents  so  far  as  they -exceed  the 
retour  duties. 

^dOj  It  is  adnriitted,  that  an  heir  apparent  has  an  action  of  mails  and  duties 
against  the- tenants,  and  by  .that  .action  can  compel  them  to  pay  the  rents  to 
biro.  If  so,  the  right  which  the  heir  apparent,  in  possessbn  has  to  the  rents,  is 
,fM>t  in  any  cifcurftstance  inferior  to  that  of  an  heir  entered;  forwh%t  has  the 
Matter  oirore'than  a  process  for -payment?  In  particular,  the  rents  unuplifted  must 
i)elonglo  the  formerjas  well  as  to  the  latter,  because  in  every  question  betwixt 
the  heir -and  executor,  every  sura  is  supposed  to  be  uplifted  which  ought  to 
have  been  paid ;  and  it  would  1>e  absurd  that  a  delay  of  pay n>ent,  perhaps  after 
a^  process,  should  have  the  effect  to  diminish  the  executor's  claim. 

Suppose  an  apparent  heir  assigns  his  lents  to  his  creditor,  and  dies  before  the 
.rents  are  levied  by  the  creditor ;  what  if  the  apparent  heir  die  after  he  has  com- 
menced process  against  his  tenants,  or  after  obtaining  decreet  ? 

Does  not  the  Ciourt  every  day  give  factories  to  uplift  the  rents  of  apparent 
heirs  who  are  infants  or  abroad  P  This  would  be  rash,  if  such  a  step  were  to 
affect  the  interests  of  the  heir  and  executor. 

•  The  Lords  found,  That^he  bygone  interest  of  the  entailed  money  from  the 
death  of  Lady  Hoostoun  to  the  dea^h^f  Sir  John  her  son,  belongs  to  Sir  John's 
^executors ;    and  therefore  preferred  George  Houstoun  of  Johnston  to  Joha 
,  Sie  uar  t-Nicolson  • 

FoL  Die.  V.  3.  p.  257.    Sel.  Dec.  No  90./.  119- 

*^«  This  case  k  reported  in  the  Faculty  Collection : 

In  tke  1711,  Lady  Schaw  executed  a  strict  entail  of  her  estate rofCamodc,  in 
'favour  of  her  daughter  Lady  Houston  as  institute,  and  a  certain  series  of  heirs. 

;Of  *the  same  date,  she  assigned  over  to  her  daughter  certai^^^^^^^^^s  owing, 
by  her  son  Sir  John  Schaw,  and  took  an  obligation  from  h^^    that  these  annul* 
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ties  should  be  employed  in  purchasing  of  lands,  or  laid  out  upon  good  security      JsJo  18. 
to  the  same  heirs,  and  under  the  same  provisions,. as  the  estate  of  Garnock. 

In  the  1740,  Lady  Houston  recovered  by  a  law-suit  L,  2026  of  these  annui- 
ties, and  lent  them  to  Lord  Napier  upon  his  heritable  bond,  payable  to  herself,       ^ 
her  heirs  and  assignees  ;  but  this  sum  being  afterwards  paid  up  by  Lord  Napier, 
it  was  lent  out  to  difierent  hands,  upon  personal  bonds  taken  to  Lady  Houston, 
her  heirs  and  assignees. 

Lady  Houston  executed  a  general  disposition  of  all  her  effects  to  her  daugh- 
ter Mrs  Cunningham  of  Enterkin,  burdening  her  with  payment  of  her  debts, 
and  with  employing  the  L.  2026,  in  terms  of  the  above  obligation  and  entail. 

Lady  Houston,  in  her  «on  Sir  John  Houston's  contract  of  marriage,  disponed 
40  him  the  estate  of  Carnock,  and  died  in  January  1750.  Sir  John  lived  till  July 
1751 ;  but  never  made  any  demands  upon  Mrs  Cunningham  of  Enterkin  for 
the  L.  2026,  either  principal  or  interests,  nor  made  up  any  title  to  them.  Up- 
on  his  death  a  competition  arose  between  Houston  of  Johnstone  his  executor 
nominate,  and  the  heir  of  entail  of  Carnock,  concerning  the  interests  of  that 
sum,  <vviuch  had  become  due  during  Sir  John's  apparency ;  the  heir  contend- 
ing, that  they  were  in  bivreditate  jacente  of  the  Lady  Houston,  and  now  canied 
by  his  general  service  to  her ;  and  the  executor,  that  Sir  John  had  the  right 
to  these  interests ;  which  right  is  now  transmitted  to  him. 

Pleaded  for  the  heir ;  Sir  John  died  certainly  in  the  state  of  apparency  with 
Tegard  to  this  money.  A  service  was  necessgry  to  vest  it  in  him.  Lady  Hous- 
ton was  first  fiar  and  institute,  and  the  next  heir  could  not  take  but  by  a  service 
to  her.  By  bare  existence  they  could  not  come  into  her  right,  without  making 
up  a  title  to  show  that  they  were  the  heirs  called  by  the  destination  ;  the  foreign 
axiom,  mortuus  sasit  vivum^  has  no  place  in  the  law  of  Scotland.  Had  the  mo- 
ney remained  with  Lord  Napier  upon  heritable  security,  or  if  it  had  been  em- 
ployed  in  purchasing  land  in  terms  of  the  entail,  it  could  not  be  vested  in  Sir 
John  without  a  service  }  and  its  being  upon  personal  security  will  make  no  dif- 
ference. 

The  rents  of  lands,  and  the  interests  of  bonds  unpaid  during  the  life  of  an  ap- 
parent beir,  do  not  goto  bis  executors.  A  feudal  right  cannot  be  established 
without  infeftment,  and  when  once  established,  it  cannot  be  transmitted  but 
by  particular  forms^  The  heir  neglecting  these  forms,  and  dying  in  a  state  of 
apparency,  is  no  more  regarded  in  questions  concerning  th^  estate  than  if  be 
never  had  elusted.  But  the  heir  complying  with  these  forms,  and  making  up 
his  title  by  service,  connects  with  the  predecessor  last  vested  and  seised,  and  hi« 
infeftment  is  drawn  hzck  Jictione  juris  to  that  predecessor's  death,  and  carries 
all  right  which  was  in  him.  > 

Upon  this  principle  it  is^  that  an  adjudication*  contra  bareditatem  jacentem 
has  been  found  to  carry  the  rents  whic^h  fell  due,  during  the  time  of  an 
intermediate  apparent  heic  And  likewise,  that  adjudications  upon  a  special 
charge  do  carry  bygones  from  the  death  of  the  predecessor  last  infeft,  13th 
February  1740,  Dooley  against  Dickson,  in  the  Appendix  to  the  title  Adjudi- 
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No  1 8*       CATION.    If  these-  rents  go  to  the  executors  of  the  apparent  heir,  they  eculd 

not  be  carried  by  these  adjudications ;  the  creditor  adjudger  must  pursue  th& 
executor  for  them,  though  the  apparent  heir  neither  represented  the  debtor,  nor 
^  >vas  liable  in  the  debt ;  and  the  adjudger  would  be  liable  to  repeat  these  rent^ 
to  dny  person  who  shall  confirm  executor  to  the  apparent  heir.  But  such  rents 
are  carried  by  these  adjudications,  and  must  likewise  be  carried  tby  a  service^- 
which  has  been  found  to  be  equal  to  an  adjudication. 

.'  As  an  apparent  heir  is  considered  in  law  to  ha^e  no  connection  with -the  e- 
ptate,  any  privileges  indulged  to  him  with,  regard  to  that  estate  are  inviia  ju-t 
risprudrniia  ;  the  progress  of  the  law  in  admitting  such  privileges  may  be  seen 
in  the  Dict.^  voce  Heik  Apparent.  So  far  as  he  possesses  and  uplifts  the  pro- 
fits, he  cannot  be  challenged*;  but  there,  the  law  stops ;  the  rents  unuplifted 
do  not  transmit  to  his  executors,  because  his  privilege  of  possession  cannot  be 
transfeared  to  them.  In  the  same  nianner  as  in  heirship  moveables,  possession 
is  a  complete  title  without  service ;  but  if  the  heir .  die  without  attaining  pos- 
session, they  do  not  belong  to  his  executor,  but  pass  to  the  next  heir.  .  And,  in 
like  manner,  possession  is  a  complete  title  in  other  moveables  possessed  by  ncai^ 
est  of  kin,  without  confirmation ;  ,but,  if  they  have  not  ppsscsscd,  they  do  not 
transmit  to  their  execiKors... 

These  principles  have  been  establislied^by  repeated  decisions,  observed  in  the 
Diet,  voce  Heib.  Apparent,  particularly  in  the  case  of  M'JBirair,  No  13.  p.  5245. ;  .. 
and  by  the  opinion  of  our.  best  lawyers,  vide  Stair,  JB.  i.  tiL  3.  J  16.  j  fiank-^ 
ton,  B.  3^Jtit<  5.  §.i. ;  and  Ei^.B.  3.  tit4  8.  §  58.«  And  as  these  decisions  and 
opinions  have  been  universally  understood,  and  men  have  accommodated  their 
settlements  to  thera,  it  becomes  highly  dangerous.,  to  deviate  from  .them,  even  : 
though  they  were  erroneous. 

Pleaded  for  the  executor ;  There  was  rydftuduntpecimiai  berer  constituted,  to 
which  Sir  Jphn  could  make  up  titles  by  service.  He  was  directly  ^creditor  to 
Lady  Houston  by  her  obligation  granted  to  her  mother  j  and  rafter  her  death  he 
was  creditor  to  her  representatives.  He  could  have  pursued  upon  that  obliga-r 
tion,  without  producing  any  service,  which  is  never  necessary  ad  factwn  de- 
monstrandum^ and  where  no  subject  is  to  be  carried  by  it. .  The  case  is  similar 
to  the  obhgaiion  in  a  contract  of  marriage  to  secure  a  sum  to  the  heirs  of  the 
marriage.  If  the  obligation  is  implemented,  the  heirs  must  take  by  service ; 
but  if  the  sum  is  not  secured  in  terms  of  the  obligation,  the  children  are  cre- 
ditors, and  need  no  service,  3d  February  17.32,  Campbell  contra  Duncan,  voce 
Provision  to  Heirs  and  Children  j  i6th  February  1737,  Yi^iihcorUra  Coutts*. 
Here,  if  a  service  was  necessary,  it  was  supplied  by  the  disposition  of  the  estate 
of  Carnock  to  him. 

But  allowing  that  a  service; was  necessary,  and  that  Sir  John  died  in  a  state 
of  apparency,  it  was  still  contended  that  the  interests  in  question  belonged  to 
his  executor.  The  law  has  given  to  apparent  heirs  many  important  rights  and 
privileges.    The  most  important  of  all  these  is  the  interest  \^^  ^^  ^^  ^he  rents 

*  Examine  General  List  of  l^^ixncs* 
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of  his  predecessor's  estate  ;  he  can  force  the  tenants  to  pay  ;  his  creditors  can       No  1 8. 
aifect  them  by  arrestment,  either  during  his  life  or  after  his  death,  20th  Dec. 
1662,  Tarsapie,  No  9.  p.  5206.    These  powers  can  arise  from  no  other  principle, 
than  that  the  rents  belong  to  him,  as  they  fall  due,  whether  they  be  uplifted 
or  not.;  and  of  consequence  ^  to  his  representatives. 

This  interest  of  an  apparent  heir  ia  a  right  in  him  4istinct  from  the  right  of 
property,  both  as  to  its  constitution  and  effects.  The  right  of  property  can 
only  be.  constituted  and  transmitted  by  particular  forms,  and  these  may  not  be 
supplied  by  equivalents ;  but  the  right  of  possession  arises  ipso  jure  to  the  heir 
by  the  operation  of  the  law.  No  form  or  act  on  his  part  is  necessary.  It  de« 
<volves  upon  htm  without  his  knowledge,  as  in  the  case  of  an  heir  abroad  or  an 
infant,  Sir  Alexander  OgiWie  against  Sir  Alexander  Reid,  No  9.  p.  5242. ;  if 
tberefove  the  rents  are  carried  by  this  possessory  title,  and  if  bq  apparent  heir 
has  a  right  ta them,  that^ght,  with  every  other  moveable  right,  passes  to  his 
executor. 

This  distinction  ^between  the  Tight  of 'property  and  of  possession,  is  laid  down 
fey  Lord  Stair  in  many  places  of  the  Institutes,  .B.  a,,  tit.  i.  J  2a.  tit.  3.  §  16.  BL 
3.  tit.  5.  \  2.  The  decision  M'Brair,  as  collected  by  Stair,  No  45.  p.  5245. ;  and 
by  President  Falconer,  No  13.  p.  5246.,  stands  with  the  exeeutor.  Lori 
Harcarse  indeed  makes  an  addition  to  this  decision  ;  but  this  rests  upon  his  cingle 
authority,  and  is  in  some  .measure  an  abstract  point,  not  in  the  case  ;  and  the  o« 
ther  decisions  collected,  in  the  Dictionaiy  rest  too  upon  his  evidence,  which  will 
not  be  held  sufficient  authority  to  set.  aside  a  system  of  law  fouaded  on  princi- 
ples supported  by  Lord  Stair,  and  confirmed  by  decisions. 

*  The  Lords  preferred  the  executor.' 

ForJEzecutor,  Cratgif,  Lodtkaru  tt. Wallace.  For 'Heir,  Fergwcnet  W.  Skwart. 

W.  S.  Fac.  GoL  No  iSi.  p.  268. 


J.760.     'December  5. 
Executrix  of  Mr  Hamilton  of  Rosehall  agjainst  Mr  ARcmBALD  HaiMilton. 

An  heir  apparent  dying  in  possession,  the  rents  whidh  had  become  due,  but     An  heir  dy* 
not  levied,  were  decreed  to  the  next  heir,  and  not  to  the  executors  of  the  de-     "^'°  *pp*" 

wncy,  the 
ceased.  /  arrears  of 

That  the  executors  ought  to  be  preferred,  is  made  evident  in  the  Historical     Jrbe^olSi'* 
Law  Tracts,  Tract  5.    And  there  is  an  additional  reason,  namdy.  That  in  re-     ^^^^^  »**c- 
gulating  the  succession  of  a  person  deceased,  the  law  'has  no  respect 'to»  chance     Revered  oa 
or  accident,  but  supposes  every  thing  to  be  done  that  ought  to  have  been  done.     N^e*on  ** 
Had  the  rents  in  arrear  been  paid  as  they  ought  to  have  been,  the  heir  would     s^sy- 
have  had  no  claim.     And  it  would  be  unreasonable  that  a  tenant  by  his  neglect 
orjobstinacy  should  have  the  power  to  benefit  the  heir  and  to  hurt  the  executor. 

Fol.  Dic.v.  3./.  257.    Set.  Dec.  No  lyo.p.  231. 
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*^*  This  case  is  reported  in  the  Faculty  Collection  : 

Upon  the  death  of  Sir  Hugh  Hamilton  of  Rosehallj  a  competition  arose  coa- 
ceming  his  estate  of  Rosehall,  hetwixt  his  daughter  Miss  Marion.  Hamilton,  and 
his  nephew  Mr  Archibald  Hamilton  of  Dalziel.  fiefpre  this  competition  was 
concluded  by  a  final  interlocutor.  Miss.  Miuion  Hamiltod,  who  had  eotered  ior 
to  possession  as  apparent  heir  to  her  father,  died  in  a  state  qE  apparency,  and 
without  having  ^()lifted  the  whole  rents  which  had  fallen  due  during  her  posr 
session. 

After  her  death,  Mr  Archibald  Hamilton  served  himself  hetc  of  tailzie  to 
Sir  Hugh,  the  person  last  infeft  in  said  estate  ;  and  obtained  decreet  in  bis  ba* 
ton-court  agv^iiist  the  tenants,  for  the  rents  remaining  in  their  hands,  and 
which  had  become  due  under  Miss  Hamilton!s.  apparency.  Mrs  Euphame  Ha« 
milton,  as  executrix  confirmed  to  her,  likewise  brought  a  process  against  the 
tenants  for  payment  of  these  rents;  upon  which  the  tenants  raised  a.  multi- 
plepoinding,  and  the  competing  parties  having  appeared  for  their,  interest,  the 
cause  was  ta,ken  to  report. 

Pleaded  for  Mrs  Euphame  Hamilton  ;  Though  by  the  strict  principlos  of  the 
feudal  law,  certain  formalities  were  requisite  to  transmit  and  vest  the  fi^al, 
right  of  lands,  and  some  of  these  forms  are  still  kept  up ;  yet  the  genius  of  the 
la.yir  of  Scotland,  especially  in  later  times,  has  been  to  make  the  transmission 
of  property  from  the  dead  to  the  living  as  easy  as  possible,  and  to  throw  off 
every  unnecessary  superfluity.  Thus>  though  by  the  former  practice,  confir- 
mation was  necessary  to  transmit  moveable  succession,  and.  ajiy  subject-  omit- 
ted out  of  the  inventory,  was  held  to  remain  in  bmrediUU^  jofiente^  it  iSi  now 
established,  that  possession  alone,  by  the  nearest  of  kin,  is  sufficient  to  vest 
and  transmit  the  subjects  possessed;  and  confirmation  of  oi>e  particular  suffices 
to  vest  the  whole.  In  heritable  succession,  even  by  our  most  ancient  law,  ap- 
parent heirs  enjoyed  many  rights  and  privileges,  particularly  that  of  continu- 
iiag  the  predecessor's  possession  ;  from,  whence  arose  their  right,  to  the  interitn 
rents  of  the  predecessor's  estate  during  their  own  possession.  This  right  re- 
quires no  overt  act  of  the  apparent  heir,  but  is  the  operation  of  the  law  itself, 
which  holds  him  to  be  in  possession  from  the  moment  his  predecessor  dies  ;  and 
in  this  respect  he  is  supposed  to  be  una  et  eadem  persana  cum  defuncto. 

The  apparent  heir*s  possession  has  received  so  mijch  countenance  from  the 
statute-law  of  this  country,  that  by  act  24.  Pari.  1695,  he.  can  charge  the 
estate,  in  valorem,  with  all  his  onerous  debts  and  d^eds;.  and  if  this  possession 
has  so  s^trong  an  effect  with  regard  to  the  fee  of  the  estate,  how  much  more 
strongly  ought  it  to  operate  with  regard  to  the  interim  rents  ?  The  apparent  heir 
gets  credit,  from  a  belief,  that  the  rents  belong  to  him  during  his  possession  ; 
but  it  would  be  attended  with  fatal  consequences,  if  this  right  evanished  upon 
his  death.     Accordingly, » it  is  understood  to  be  undoubted  1^^»  ^^^^  ^^^  credi- 
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t»rs  cary  attach  the  unupliftcd  I5ents  after  his  death,  which  can  only  be  upon  No  1 91 
this  pnncifde,  ThaC  the  right  of  apparency  and  possession  of  the  estate  is  a  le- 
gal title  to  the  rents,  whether  uplifted  or  not.  And  indeed  the  very  point  now 
in  question  was  solemnly  determined  in  the  late  case  of  Houston  against  Nicol« 
son,  No  18.  p.  5^4^  i  where  the  decision  went  in  favour  of  the  apparent  heir's 
executor.  AQd  a.  variety  of  decisions  and  authorities  were  there  adduced,  all 
tending  to  shew^  that  the  apparent  heir's  power  over  the  rents  is  not  a  bare  per- 
scmal  privilege  or  faculty,  which  be  may  exercise,  and  which  dies  with  him ;, 
but  that  it  is  a  ri^Hr  ^^^*  ^  every  other  right,  must  transmit  to  bis  represen- 
tatives, f 

Argued  for  Mr  Hamilton  ;  By  the  law  of  Scotland,  all  land*property  is  un- 
derstood to  be  held  of  a  superior,  who  retains  the  doffHrnum  directum^  and  the 
vassal  acquires  the  dontinium^  utUe^    No  vassiit  can  have  a  right  to  lands,  with-  . 
out  a  charter  or  warrant  to  infeft  from  the  superior,  and  instrument  of  posses- 
sion following  thereon«     Henc^  th&  maxim.  Nulla  sasina,  nulla  terra :  And   . 
hence  also,  when  this  precept  or  warrant  is  once  executed^,  the  effects  of  it  can- 
not be  transmitted  by  the  vassal^  either  to  heirs  or  singular  successors ;  but  the 
latter  must  obtain^a  new  precept  from  the  superior,  and  the  feudal  right  .is  not 
effectually  vested  in  th^.  former}  till  such  time  as  having  brought  a  proof  that 
he  is  the  heir  in  the  investiture,  he  obtains  a  renovation  of  thcfieu  from  the    • 
soperior,  and.  precept  for  infeftment ;  upon  which  be  is  accordingly?  infeft.  - 

From  these  principlis,  it  cleaorly  follows,  that  as  an  apparent  heir  has  no  title 
to  the  lands  themselves^  so  ncitbepha&he  ta  the  rents.  These  rents  belong  ta 
the  superior  by  the  cosualty  of  noo  entry,  if  he  chuses*  to  chum  them  ;  and  if 
be  does  not,  they- re  main- a  pact  of  the  inheritance,  to  be  taken  up  by  the  next 
heir  who  shall  raafco  up  proper  titles  to  the  estate.  And  therefore,  if  an  heir 
dies  unentered,  it  is  contradictory  to  the  rules  of  law,  that  he  should. transmit 
to* his  executors  a  right  ta  the  rents,  which,  did.  not  .belong  to.,  himself.  .T}iat 
the  rents  arising  after  the. vassal's  death  are  transixxicted.  with  the  lands  tbem* 
selves,  is- ascertained  by  the  effects  given  to  adjudications  led  against  the  de- 
ceased vassars  estate,  whether  cognitionis  causa,,  or  upon  a  charge  to  enter  heir : 
For,  by  the  Jirsty  the  rents  fallen  due  after  the  vassiaPs  drath,  are  always  carried, 
as  part  of  the  hareditas  jacens  ;  and  by  the  other,  a  charge  to  enter  being 
equivalent  to  a  service,  that  service,  by  taking  up  th^ .  bxtreditas  jacens  of  the  . 
predecessor,  is  understood  likewise  to  carry  the  rents  that  have  arisen  after  his 
death.  Theso  things  are  altogether  inconsistent  with  the  notion,  that  the  rents, 
belong  of  right  to  the  apparent  heir  ;  for  if  the  right  was .  once  in  him,  how 
could  he  be  divested  of  it,  so  as  to  reinstate  it  in  the  defunct,  to  pass  as  part 
of  his  inheritance  ? 

It  is  true«  the  law,  or  rather  the  decisions  of  the  Judges^  bave^  qu  account 
of  the  intimate  connection  the  apparent  heir  has  .with  the  estate,  given  him, 
step  by  step,  certain  privileges,  vix.  to  continue  in  possession  of  the  mansion^ 
bouse,  defend  against  intruders,  and»  lest. the  rents  should  perish  in  the  tenapts*' 
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No  19,       hands,  he  may  likewise  uplift  the  rents^  if  the  tenants  are.  willing  to^ajit.     But 

these  were  introduced  prater  Juris  regulas ;  it  being  anomalous,  that  a  person 
who  has  no  right  to  the  lands^'  should,  without  deriving  right  from  any  pro- 
prietor, be  entitled  to  the  rents  and  profits-     To  extend  them  farther,  would 
be  extremely  dangcDous;  sicice.  departing  from  principles  is  productive  of  con- 
fasion,  -uncertainty,  and  arbitrary  .decisions.     However  iar.thesdc:  privileges  have 
gone,  which  were  *at  first  but  sparingly  indulged,  there  is  jDO^deoisiQa  granting 
\  a  full  and  absolute  property  to  an  apparent  heir,  in  .the  rents. uxwplifted  duriog 
bis  apparency.    In  the  case  of  Oliphant  against  his  Tenants,  No.  11..P.5243., 
the  Court  at  first  refused  to  allow  the  apparent  heir  to  uplift  the  rents,  and 
only:indulgedit,  lest  the  rents  should  peririi,.and  upon  the  hei^r's  ^finding  cau« 
tion  to  warrant  the  tenants  at  all  hands.    The  case  of  Tarsappie,  No  g.  p.  520^ 
proceeded  upon  principles  of  equity  and  favour  ;  ^and  as  it  only:  found  the  mo« 
ther  entitled  to  her  son  the  apparent  heir'is^aliment  out  of  the  unuplifted  rents, 
which,  during  her  lifetime,  she  might  have  .upU£tfid  and  applied  to  that  pur**, 
pose,  it  does  not  prove,  that  the  heir's  right  to  the  rents  was  so  complete  as  to 
transmit  them  to  his  representatives.     The  case  ot  Macbrair  in  1683,  No  13. 
5246.,  makes  for  Mr  Hamilton  ;  and  the  Court  decided  *  upon  the  same  princi- 
ples, in  thex:ases,  Ballantyne  against :  Boiinar,  Nf>  X4.  p.* '5:^46. ;  .and  Balgony 
against  Hay,   No   15.  p.  5247.      The    two  authors  of  the  latest  Institutes 
.    have  given  their  opinion  in  the  same  way  ;  Lord  Bankton,  B.  3.  tit.  5.  $.i.; 
and  Erskine,    B.   3.    tit.  8.  \  58.     Lord  Stair,    indeed,    seems    to   waver  a 
little,    upon  account  of  the   decision  .in    the  case  of  .Tarsappie;    but    his 
opinion   in  the -main  is   agreeable; to  the  principles  above  laid  .down.     See 
b.  2.  tit.  3.  §16.  in- fine.     Neither  does  the -decision  in.  the  .case  of  Houston  of 
Johnston  against  Stewart  Nicolson,  establish  a.  contrary  doctrine ;  for  the  exe- 
cutor was  there  preferred,  not  entirely  upon  the  general  point  of  law,  but  up- 
on specialties  which  occurred  in  that  particular  case.     Mr  Houston  fUadedy 
That  the  inUrests  were  in  bonis  of  Sir  John  Houston,  mot  only  as  apparent  heir 
in  Lady  Houston's  obligation,  but  also  as  creditor  in  the  obligation ;  neither 
was  any  service  necessary  to  veet  the  right  to  them  in  the  apparent  heir  j  and 
the  decision  proceeded  upon  a  complex  view  of  the  case. 

Supposing  the  apparent  heir  to  have  a  •  right  of  possession,'  -which  entitles 
him  to  the  rents,  «till  this  right  can  go  no  further  than  the  possession  itself, 
otherwise -it  would  become  a  right  of  property.  A  bona  fide  possessor,  if  he 
loses  possession  nf  a -subject,  has  no  claim  to  the  rents  of.it.  In  like  manner, 
an  apparent  heir -can  only  be  entitled  to  such  of  the  rents,  as  he  possesses  and 
uplifts  :  For  it  is  invain  to  contend,  that  the  right  of  possession  devolves  upon 
him  ipso  jure^  and  without  his  knowledge  ;  since,  at  that  rate,  every  heir  must, 
without  any  act  of  bis,  necessarily  incur  the  universal  passive  title  of/ro  barede 
gestio:  Neither  can  any  argument  be  drawn  from  the  act  1.695  ;  for  that  cor- 
rectory  statute  -does  not  give  any  new  right  to  an  apparent  \dv^  three  years  in 
possession  ;  it  -only  nijikes  the  next  heir  hablc  passive,  fgr  his  0^^^^^^  ^tt^ ;  hut 
•  the  apparent  heir's  legal  right  in  the  estate  is  not  thereby  i^^e^^^* 
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*•  THE^LoltDs  found,  That  Mr  Hamilton,  the  heir,  was  preferable  to  Mrs 
Eiiphame  Hamilton,  the  -executrix  of  Miss  Hamilton,  the  last  apparent  heir, 
to  the  rents  falling  due  during  the  apparency,  and  remaining  unuplifted." 


Reporter,  yuttice-Clerl. 

ForDalzIel,  And.  Pringk. 

I.  c. 


For  Mrs  Euphame  Hamilton,  Lociiarc,  Fergusdn. 

Clerk,  Hontf. 

Fdc.  Col.  No  154.  p.  465, 


♦hi*  The  contrary  wasfoimd  after  a  hearing  in  presence,  24th  July  1763, 
Lord  Banff  against  Joass ;  See  Appendix  ;  See  Ersk.  B.  3.t.  8.  §  58. — ^The  case 
of  Hamilton  against  Hamilton  was  then  appealed,  and  the  judgment  of  the 
Court  of  *  Session  in  that  case  reversed,  April  8.  1767;  the  following  decla- 
ration being  made,  that  Mrs  Euphame  Hamilton,  the  executrix  of  Miss  Ha-i 
xnilton,  the  last  apparent  heir,  is  preferable  to  Mr  Archibald  Hamilton  the 
heir,  to  the  rents  falling  due  during  the  apparency,  and  remaining  unuplifted; 

See  Appendix.  Fol.  Die.  v.  3./.  258.   , 
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X792.     June  20.        Geo!ig£  Spalding  against  Rwkca  Spaldin©  and  O^ers, 

The  lands  of  AshintuHj,  in  which  David  Spalding  had  been  infeft,  were 
judicially  sold  in  1766.  As.  they  afforded  a  considerable  reversion,  the  credL- 
tors  received  what  vfz$  due  to  them  in  virtue  of  warrants,  from  the  Court  of 
Session,  and  without  ^ny  decree  of  division.   ,       " 

Daniel  Spaldiiig,  thtf  only  son  of  David „  betng  fatuous,  never  made  up  titles 
to  th6 '  reversion,  th*6\igh  he  ^received,  by  the  authority  of  the  Court,  some 
small  sums  for  his  subsistence.  After  his  death,  in  1788.  George  Spalding  ex- 
pede  a  special  service,  andivas  infeft  in  the  lands,  as  heir  of  David  Spalding, 
On  the  othfer  hand,  Rebecca  Spalding  and  others,  as  the  nearest  in  kin  to  Dar 
niel  Spalding,  cxpede  'a  confirfttatiofl,  fot  vesting '  in  them  the  interests  arising 
out  of  the  reyefsion  during  his  life. 

For  ascertaining  the  effect  of-  these  'proceedings,  an  action  of  multiplepoind- 
ing'Was  brought ;  when  for  George  Spialding,- the  heir,  it  was  . 

Pleaded;  The  right  to  the  reversion  of  the  price  of  lands  sold  Judicially  un- 
qucstipnably  belongs  to  the  *  heir  of  the  common  debtor,  ascertained  in  the 
usual  fbftn,  by  special  service  and  Infeftment;;  July  21;  1742,,  Stii:ling  contra 
Czaitrotiy  voce  Service  of  Heirs.  Nor  can  a  distinctipii  be  made  between  one 
part  of  the  rfeversioti  and  another. 

It  is  true,  that  in  practi'c«J  an  apparent  heir  of  lands,  after  the  deatUof.  his 
ancestor,  is  authorised,  until  his  .titles  are  made.  up,. to  levy  the.  rents ;  an4  it 
has  been  lately  found,  though  after  much  difiiculty,  that  upon  his  death,  even 
vrithout  a  service,  he  transmits  to  his  executors  those  rents  which  he  might 
have  uplifted.     But  this  privilege  cannot  be  extended  to  such  a. case  as  the  pre^ 
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No  a6        sent,  where  the  apparent  heir  had  no  right  to  possess,  and  touM  not,  Mntila 

final  scheme  of  division  was  made  out,  lay  clami  to  *ny  th»Ag. 

nnthh  orinciple  it  was  found,  that  an  arrestment  was  m  mhabile  diligence 
for  att  chi^  aty  P-t  of  the  price  of  lands  sold  judicially.  30U.N0.ea.ber 
?;;"  F^^nd  Gardiner.  No  59.  P-  730-  The  decision  in  the  ««e  oC  Carnock. 
No  x8  P-  5M9..  respecting  the  issues  of  an  heritable  bond  dunng  an  appa^ 
Tency  i!  nott'^trary  to  it.  the  person  in  that  case  who  was  -??-"'  ^eKt. 
re  Iri^hial  creditor,  being  also  enritled  to  succeed  ^  A  nomn^m  «ibst.t«te. 
U  t^  sutqlt  'case  ff  Hamilton  of  Dal.iel.  the  deter«inat«n  .eenis  ta 
have  been  viewed  in  that  light.  December  5.  1760,  No  19.  p.  5^53. 

IZred;  If  the  common  debtor  had.  tUl  hisdeath.  coutmu^d  «"the  u«. 

resfrlCd  right  of  the  lands,  his  son.  tlu>ugh  unentered   would  have  tian««U- 

ed  tTh^  Lecutors  those  rents  which  had  accrued  during  h.s  apparency  ;  but 

he  price  of  lands,  after  a  judicial  sale,  is  to  be  considered  as  a  surr^atumtot 

he  Lds  •  and  the  rights  of  the  different  parties  laymg  cla.m  to  the  succeasioo. 

fught   in'borhcases,'tobe  regulated  in  the  same  manner     The  sale  .  truly 

^complete  till  the  price  is  paid ;  •ed  tbe  c«e  here  .8  to  be  viewed  m  the  same 

"ht  as  i    a  part  only  of  the  lands  had  been  sold,  where  undoubtedly,  m  a 

"        con^^tition  for  the  rents  of  the  lands  unsold,  the  executors  of  the  apparent  heir 

■        ^vould  be  preferred  to  the  heir  of  the  common  debtor 

It  is  of  no  consequence  in  the  ordinary  case,  that  the  apparent  he.r  ha   not. 
dur  n^  his  life,  entered  into  the  possession  of  the  lands  which  belonged  to  h« 
rrXcesror   a^d  it  ought  to  ^e  as  unimportant  here.    The  want  of  a  decree 
of  division 'seems  as  little  to  affect  the  present  question.     Such  a  decree  g.ves 
no  new  right ;  it  is  a  mode  only  of  ascertaining  the  situation  of  thejarties  . 
an  J  where  there  is  a  surplus,  it  is  seldom  or  never  used,  it  bemg  sufficient  to 
shew   by  discharges  from  the  creditors,  that  the  debts  have  been  fuUy  paid. 
Indeed  it  is  impossible  to  distinguish  the  present  case  from  that  of  an  hentabk 
bond    where,  although  the  debt  itself  must,  as  an  heritable  subject   descend  to 
the  heir  served  and  infeft,  the  arrears  have  been  found  to  belong  .to  the  executors 
of  the  apparent  heir  dying  unentered  ;  a4th  July  1765.  Lord  BnnScoatra  Joa»^ 
(See  Note,  p.  5257.)  April  1767.  Hamilton  contra  Hamilton  of  Dakiel.  (Sec 

the  same  Note.) 
"  The  Lord  Ordinary's  interlocutor  was  m  these  terms- 
»  Finds   that  George  Spalding,  the  heir  of  David  Spalding,  who  was  the  last 
person  of  this  family  infeft  in  the  estate  of  AshJHtuUy.  is  preferable  to  the 
surplus  sum,  and  interest  arising  from  the  sale  of  the  said  estate  m  1766,  after 
payment  of  the  whole  creditors  ;  and  prefers  the  said  George  Spalding  accord- 
ingly." 8tC.  .  .  ?,,:  ([  ,  .        ■^:i        .    •         .  i 
But  ftfter  advising  a  reclaiming  petition,  with  answers,  the  Court  pronounced 

:  Aia  interlocutoj: :  •  .      ;  . 


^ 
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The  Lords  find,  *'  That  the  petitioners,  the  executors  and  next  of  kin  con- 

•  firmed  to  Daniel  Spalding,  the  apparent  heir,  have  right  to  the  interests  of  the 

•  rcrersion  of  the  price  that  fell  due,  and  were  not  uplifted  daring  his  life." 


C. 


Ordinary,  Lord  AnhervUIe.  For  George  Spalding,  Soficilor-Ggnerai,  Mat.  Rosr. 

For  Rebecca  Spalding,  Rollan4.  Clerk,  Men%us* 

FoL  Die.  V.  3./.  258,     Fac.  Col.  No  218.  f.  457. 
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SECT.    IV. 


Effect  of  the  Apparent  Heir's  interference,  and  extent  of  his  Interest 

in  the  Estate. 


1674.    Ftbruary  24. 


Chalmers  agennst  Farquharson. 


James  Chalmers,  advocate,  pursues  Farquharson  of  Inerveray  for  payment 
of  600  merks,  wherein  he  was  cautioner,  and  distressed  for  his  father,  and  in- 
sists upon  this  passive  title,  rthat  the  defender  had  taken  right  to  an  apprising 
led  against  his  father,  of  lands  whereof  he  was  apparent  heir,  and  that  within 
the  legal.  It  was  answered ^  That  -this  was  no  relevant  condescendence  ;  for 
there  was  nothing  to  impede  an  apparent  heir  more  than  any  other,  to  take 
fight  to  any  apprising  against  his  predecessor,  within  or  after  the  legal;  for 
thereby  he  was  only  singular  successor ;  and  albeit  by  the  late  act  of  Parlia- 
mentf  all  apprisings  acquired  by  apparent  heirs  are  redeemable  from  them  by 
creditors,  for  the  sums  they  truly  paid,  yet  that  cannot  be  done  in  this  but  in 
a  separate  process. 

The  Lords  found  that  the  apparent  heir's  taking  right  to  an  apprising  within 
the  legal,  and  possessing  the  lands  apprised^  did  not  infer  the  passive  title ;  but 
allowed  the  pursuer  in  this  process  to  purge  the  apprising,  by  payment  of  the 
sums  truly  paid  oUt  by  the  apparent  heir  ;  but  found  him  not  liable  personally 
for  the  value  of  the  lands  above  these  sums,  as  being  thereby  lucrati/s,  in  res- 
pect of  the  tenor  of  the  statute,  bearing  only  the  apprising  to  be  redeemable. 

Stair f  V.  .2.  p.  268. 


1682.    February  a*. 


Gordon  against  Frendraught. 


In  an  action  of  declarator,  pursued  by  Adam  Gordon,  as  creditor  to  the  do- 
ceased  Viscount  of  Frendravight,  this  Viscount's  grandfather,  against  this  Vis- 
Vol.  XIU.  29  R 
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the  debtor*^ 
apparent  heir, 
although  by 
means  of  his 
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fands,  found 
to  fall  under 
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p'islnjfs  ac- 
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are  rccleem^ 
•l)'e  by  credi- 
turs. 


count,  the  Lady  his  mother,  and  Bogney  her  present  husband,  (which  Bogney 
stood  infefit  upon  an  expired  comprising  deduced  at  Gregory's  instance  upon 
the  estate  of  Frendraught,  and  who  had  given  a  back«>bond  declaring  that  his 
name  was  in  the  comprising  for  security  of  what  suna^s  he  had  or  should  ad- 
vance, and  for  the  Lady's  security  of  her  jointure,  and  for  the  fee  of  the  estate 
to  belong  to  this  Viscount,  in  implement  of  the  contract  of  marriage  betwixt 
the  deceased  Viscount  and  the  Lady),  craving  that  the  comprising  in  Bogney's- 
person,  migJit  be  declared  liable  to  this  Viscount's  grandfather*s  debt,  in  regard 
the  comprising  was  acquired  by  the  deceased  Viscount  his  means,  and  was- 
blank  in  his  possesionj  and  so  was  redeemable  upon  payment  of  the  sums  of 
money  truly  paid,  conform  to  the  act  of  Parliament  i66i.     It  was  alleged  for 
the  Lady  and  the  Viscount,  Tiiat  the  compridng  was  not  acquired  by  his  fa- 
ther's means,  bat  by  a  sum  which  was  secured  by  an  heritable  secuiity  stand- 
ing i«  his  mother's  pc^-son:;  and  that  his  father  was  o'lily  a  liferetvter,  and  that 
be  would  succeed  as  heir  to  his  mother  theitto.     The  Lords  found.  That  this 
riglit  in  Bogney's  person,  albeit  acquired  by  his  mother's  means,  fell  under  the 
act  of  Parliament,  and  therefore  declared  the  remaaiJer  of  the  estate  liable 
over  and  above  Bogney's  satisfactiim,  the   Lady's  jointure,  and   20  chalders  of' 
victual ;  which  tlie  Lords  did  allow,  to   the  Viscouut  for  the  foresaid  heritable 
securities  which  stood  in  the  mother's  person,  and  was  uplifced  and  appiied  fot 
acquisition. of  the  iaid  comprising. 

P,  falconti'y  No,  20.  p.  1  o. 
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One  having 
disponed  to 
another  all 
ri^ht  he 
might  happea 
to  have  to  a 
woman's  e- 
state,  to 
whom  he,  the 
disponer,  was 
presumptive 
heir,  with  a 
procuratory 
to  serve  him 
beir,  in  cpse 
she  died  with' 
out  heirs  of 
her  own  body; 
the  procura- 
tory though 
granted  in  her 
lifetime,  was 
sustained  as  a 
auj^icient  war- 
rant to  serve 
the  granler, 
vrho  was  out 


X708.     yuly  27.       A^EXANDJtR  Ragg  against  Isobel  Bkown,  Lady  Hartside*. 

At  expeding  before  the  macers,  the  service  of  Alexander  Ragg,  who  was 
out  of  the  kingdom,  as  heir  to  Margaret  Williamson  of  Barnhill,  by  virtue  of 
a  procuratory  granted  by  him  for  that  effect,  to  David  Smith,  uncle  to  the 
Laird  of  Metbven  ;  it  was  objected  by  Isobel  Brown,  That  the  procuratory  pro- 
doced  is  null,  being  granted  by  Ragg  long  before  Margaret  Williamson  died, 
or  the  succession  devolved  to  him  as  apparent  heir ;  and  could  not  revive  by 
her  death,  according  to  the  rule  quod  ab  initio  vitiomm  est^  ISc. 

Answered  for  David  Smith  ;  ivio,  It  is  jus  tertii  to  Isobel  BroWn,  who  has  no 
interest  to  make  such  an  objection.  2rfo,  He  produced  a  disposition  to  him  by 
Alexander  Ragg,  conveying  all  right  he  had  to  Margaret  Williamson's  estate, 
in  case  she  died  without  hars  of  her  body,  and  the  succession  fell  to  him ;  and 
containing  a  procuratory  to  David,  iu  that  event  to  serve  and  retour  the  dis- 
poner  as  heir  to  Williamson,  which  procuratory  is  now  good,  when  the  condi- 
tion is  purified.  For  what  more  ordinary,  than  resignations  by  apparent  beirs^ 
whose  supervening  service  renders  the  same  effectual  ?  Aiid  mojidatum  post  mor^ 
tern  exequendum  subsists  after  the  mandant's  death,  both  by  the  civil  law,  and  by 
ours,Jan.  18. 1678,  Gray  contra  Ballegemo,  -z/c^r^ Tutor  and^^^^^^^'   ^^^  whatever 


^ 


Shot.  4. 


HER  APPARENT. 


5261 


might  be  pretended,  if  the  procui'atary  were  solely  ///  rem  mandantis.  this  in 
rem  mandatarii^  is  valid  unquestionably. 

Answered  fox  \sohK\  ^rown  "i  She  had  good  interest  to  mr.ke  the  objection, 
befr^g  the  next  heir  of  line  to  the  defunct,  and  presumed  to  be  so,  till  a  nearer 
appear,  or  a  valid  procuratory  from  him.  2aV,  It  is  against  law  and  good  man- 
ners, for  a  presumptive  heir  to  grant  warrant  to  serve  him,  when  the  event  of 
his  succession  should  happen,  by  the  death  of  a  person,  at  the  time  not  out  of 
hopes  of  children  ;  which  pactions  de  bareditate  viventis,  as  P^ota  captandiZ 
mortis  aliena^  are  re^obated  in  law. 

Duplied  for  Bavid  Smith  ;  The  Roman  subtlety  against  pactum  de  bicreditate 
-vlventisy  was  peculiar  to  that  jealous  people ;  contrary  to  the  rule  of  nature,  by 
which  every  interest  present  or  future,  is  the  subject  of  agreement ;  and  re- 
jected by  the  universal  custom  of  Europe,  particularly  of  Scotland,  July  6.  1630, 
Ailcenhead  contra  Bothwell,  voce  Pactum  Ixlicitum.  ido,  It  is  plainly  yW  ti^rcii 
for  Isobel  Brown,  who  proves  not  her  claim,  to  object  against  the  service,  which 
proceeds  upon  what  h  instantly  verified;  arid,  by  tlie  act  113.  Pari.  p.  Ja.  I.» 
no  exceptions  are  to  be  proponed  against  the  brieve  of  inquest,  as  if  it  were  a 
ijrieve  of  plea,  if  it  have  the  ordinary  forms  of  execution  therein  mentioned. 

Th£  Loiu>3  sustained  the  procuratory. 

Forbes^  /,  276. 


No  23. 

of  the  k.injr- 
doni,  heii  to 
her,  when  the 
succession 
fell  due  to 
him  bj  ber 
dcaUi. 


1712.    January  3. 

I^^OBERT  Fkrousson  Writer  in  Edinburgh,  against  Thomas  Irving  of  Gribton. 

WiLUAM  Lord  Herries  having  disponed  the  lands  of  Gribton  to  Sir  William 
Maxwell  bis  son,  and  to  his  heira-male,  as  appeared  by  a  charter  of  confirma- 
tion granted  by  the  Sovereign  to  Sir  William  ui  the  year  1609  ;  which  Thomas 
Irvine  apprized  the  lands  from  John  Maxwell,  who  was  served  legitimus  et  pro- 
pinquior  bueres  to  Sir  William  his  &ther,  and  in&ft,  and  upon  this  apprising 
Thomas  Irvine  got  possession.  Robert  Fergusson,  adjudger  of  the  same  lands 
from  James  Charters,  as^  charged  to  enter  heir  to  John  Maxwell,  his  mother's 
father,  pursued  mails  and  duties.  Thomas  Irvine  compeared  and  objected  a- 
gainst  the  pursuei^d  title,  That  his  adjudication  is  null,  being  led  against  the 
heir  of  line  ;  whereas  it  appeared  from  the  charter  1609,  and  a  precept  of  sasine 
thereon  m  the  same  year,  that  the  lands  were  tailzied  to  heirs-male. 

Alleged  for  the  pursuer  ;  John  Maxwell  being  served  heir,  and  infeft  in  gene- 
ral terms,  is  presumed  heir  of  line,  as  the  most  natural  title  of  succession  ;  un- 
less it  could  be  proved,  that  Sir  William  was  infeft  upon  the  precept  and  Char- 
ter in  favour  of  heirs-male.  Consequently  John's  service  and  infeftment  vras  a 
sufficient  warrant  for  the  pursuer  to  adjudge  from  his  heir  of  line ;  seeing  an 
adjudger,  (who  cannot  know  the  private  conveyances  of  his  debtor's  estate,)  is 

29  R  2 
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A  pcMOn*      ^ 
served  heir, 
and  infeft  in 
general  termx, 
ivas  not  pre- 
sumed to  be 
heir  of  line, 
but  heir  male, 
conform  to 
bis  predecti* 
sor's  charter 
produced, 
without  the 
sasine. 
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not  bound  to  look  farther  back  than  the  last  investiture.  It  is  true,  John's  ser-> 
vice  as  heir  to  his  father,  doth  evince  that  the  father  was  infeft,  but  not  that  his  . 
infeftment  was  conceived  in  favour  of  heirs-male.  Nor  is  it  necessary  to  be 
concluded,  that  sasine  followed  on  the  foresaid  charter  ; .  for  Sir  William  might  ^ 
afterwards,  changing  his  mind,  have  provided  his  estate  to  heirs  whatsoever, . 
and  been  infeft  accordingly  ;  which  probably  he  did,  because,  had  a  sasine  upon . 
that  charter  been  produced  to  the  inquest  who  served  his  son,  they  would  cer- 
tainly have  served  him  heir-male. 

Answered  for  the  defender ;  That  Sir  William  was  infeft^  cannot,  be  contro-  / 
verted  by  the  pursuer,  whose  title  depends  also  upon  h\%  sasine;  and  th^  serving 
John  Maxwell,  (who  was  both  heir-male  and  heir  of  line*)  lawful  and  nearest , 
heir  indefinitely,  must  be  understood  applicando  to  the.  pursuer's  sasine,  other-  . 
wise  the  inquest  should  be  guity  of  perjury,  qui  jurati  difunt^  S^c.  .  Now,  it  is 
presumed,  that  the  father's  infeftment  proceeded  upon  the  chartei:  to  heirs-male, 
until  the  contrary  be  instructed ;   and  though  the  sasine  upon  such  a  charter  ^ 
had  been  laid  before  the  inquest,  they  might  have  served  John  Maxwell  lawful, 
nearest  heir  to  his  father,  since  that  might  be  applied  to  the  father's  charter. . 

The  Lords  sustained  the  defender's  objection  against  the  pursuer's  title,  and. 
found  the  charter  sufficient  without  the  sasine  to  instruct  and  prove  it;  no  right 
to  heirs  whatsoever  being  in  campo. 

Forbes^  p.  ^6g. 


No  25. 


T726.     January  26. 

Marquis  of  Clydesdale  against  Earl  of  Dundonald. 

An  apparent  heir,  by  serving  heir  to  another  heir,  and  passing  by  an  inter- 
mediate heir,  maker  of  a  gratuitous  bond  of  tailzie,  was  found  not  obliged,  by 
the  act  of  Parliament  1695,  to  fulfil  that  bond* 

See  the  particulars,  No  3.  p.  1274. 
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Ad  heir  of 
entail,  in  a 
state  of  appa- 
rency, exer- 
cised a  facul- 
ty to  contract 
ilebt  to  a  cer- 
tain extent. 
It  was  found 
competent  to 
his  creditor 
to  adjudge  bis 


1743,     June  10.        against  The  Earl  of  Laudehdale- 

In  1682,  John  Duke  of  Lauderdale  executed  a  deed  of  entail  in  favour  of 
himself,  and  the  heirs-male  of  his  body ;  whom  failing,  in  favour  of  his  brother 
Charles,  in  liferent,  and  Richard,  the  son  of  Charles,  in  fee,  &c.  The  entail 
contained  the  common  irritant  clauses^  de  non  aliendndo,  et  non  contrahendo ; 
and  ako,  that  all  adjudications  should  be  purged  within  seven  years;  the  irri- 
tancy on  which,  last  clause  is  declared  to  be  effectual,  not  only  against  the  con- 
travener,  but  against  the  heirs  of  his  body.  The  entail  &^^^  ^  power  to  the 
heirs  to  contract  debt  ^o  the  extent  of  L.  40,000  Scots  j  ^^v^ '\t  likewise  obliges 
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the  heir  of  entail  to  execute  certain  provisions  in  favour  of  the  heirs  of  line.    .   No  26. 
Charles  and  Riihard  executed  a  ratificatioa  of  the  entail :  but  after  the  Duke*s     interest  in  the 

'  estate  on  sr  ■ 

death/ Charles,  without  regard  to  the  entail,  on  which  ho  infeftment  had  fol-     charge  to  en. 
lowed,  made  up  his  titles  to  the  estate  as  heir«male.     After  the  death  of  Charles^ 
Richard  his  son  made  up  no  titles^  but  continued  in  a  state  of  appsarenc^,  till  he  ^ 
died  in  1695  ;  and  then  John  his  brother  served . himself  heir  cumbertificio  to* 
his  remoter  predecessor^      An  adjudication,  having  been,  led  against,  the  estate 
fc^^he  Duke'»  debts,v  some  of  them  were  purchased -by  the  lamily  of .  Lauder-  ^ 
dale.     Sir  William.  Sbatp  pf  Scdtscraig^.  creditor  to  Richard  the  apparent  heir,  * 
adjudged  his  estate  from  him  iiv  1691 ;    but  the  adjudication  did  not  proceed 
upon  a  charge  to  enter,     Again^  -Sir.  William-  Sharp  adjudged  the  estate  upon  a 
change  in  1694  ;  and  .within  .year .and  xiay  of  the  .last  adjudication,  Sir  William.^ 
Bifining  adjudged  foradebt^  due  to'  him^    Sir.  William  Sharp's  adjudicatioas  > 
were  purchased  in  iy  thc^faemilj  of  ^Lauderdale.    In.  the  year  1734,  a^reduction . 
was  brought  by  disponces  to  Sir  William  Binning's  adjudication,  against  the^ 
Earlof  La uddf dale,:  who  thcrcjapoh  produced  the  foresaid  writs,. ^alleging  they 
were  sufficient  to  exclude  ;;becj%UAe,  itoD,  The  faculty  of  i>urdening  to  the  ex-  . 
tent  of  L.  4o,oPQ  Septs  could  ncj  pj-operly  be  exercis«d\by  Eayl'JR^chard,  he., 
niSTer.lia.viiig  ipade^uptitljWi.-aipijiif^efdre  it  pflUld  :n©t  bf  adji^dgeij^bj  his  crc-^ 
diboraj;  tnor  eoul^'a  chaxg^fi^pply  that  defect  j;  because  in.  thi&  c^8fi,  an  ..heir  i$^ 
subjei^t  to  conditions  and  limitations-  which  cannot  be  fulfilled  .by  the  creditors 
c^rgiixgi ;  althpi^gh,  in  a  fee  siijiple,  where,  theri^  are  .no  conditions  to  fulfil,  a  , 
cb*yg^*way,  svkpplj  the  defef^-pf  .a  sevvice,  .  ido^  Tha,t  the. adjudic^f ions  above  / 
mentioned  in  the  family  of  Lauderdale,  were  preferable  and  sj.ifficient  to  ex- 
clude.r-^-^THR LpRDS.found,  'jTh^t  it- was  .competent'  to  Sir  William  Binning, 
from  whom  the  pursuers  derive  right  as  crediiors  lo  Richard  Earl  of  Lauder- . 
dale,  to  adjudge;  his  interest  io  the  estate  ox\  a  charge  to  enter  heir ;  and  that 
his  adjudication  io.  Jpne  1694 -dpej  affect,  the  estate^  notwithstanding  that  Earl  ^ 
Richard  was  npt  served  li^ir,  of  entail  j    ani  found   that  the  defender,  heir  by 
progress  to  the  Duke  of  Lauderdale,  maker  of  the  entail  containing  the  facul- 
ty exercised  by  Earl  Richard,  cannot  exclude  ihe  pursuer's  title  by  the  expired 
adjudications  in  his  person,  led  for  the  debts,  of  .the  Duke  of  Lauderdale.;  aod 
also  found,  That  the  defender  cannpt  exclude  the  pursuers  in  virtue  of  Sir  Wil-.. 
liain  Sharp's  adjudication  in  1692,  .in  respect  the  same, proceeded  without  .any 
charge  to  enter  heir  against  Earl  Richard;    nor  could. lie  exclude  iiji  virtue  of 
Sir  William  Sharp's  other  adjudication  in  January  1694,  in  respect  tVe  pursuers 
adjudlcatkxmiSiWithin  year^andday^thefeofj   .; 

FoLDic,  v.  3.^.  9, 
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1748*    Janu/trj  29,        Irvjnk  ag-ainrt  Maxweel  df  SpiingkdL 

saie,at^he^  RiCHARD  Bexbi£-Johnston,   apparent  heir  of   Colonel  Jobn  Johns(on  of 

an*a*°7rcnt  NetberwDod^  pursuoi  a  process  of  sale  of  his  predecessor's  estate,  which,  waa  ac- 
Jicir,  within  cofdingly  sold  2eisI:  Juiy  1744.  But.  Mr  Fraticij  Graot,  meichtJit Jo  Edinburgh^ 
of  thc'first*^  had^  obt^ned  aa  ac^udication-  lath  Jane  of  the  same  vjfiw,  .jopoa.d  decree,  of 
^.^fcatiln^'  cognitioij,  wbich  isntcoest  came  .ixitoi  the  porsoa  of  Sir  WiUia(»  Max.weJI  of 
brings  in  the  Springkell;  aad  G^Qprge.Irvioe,  writer  in  Edinburgh,  obt^iiAedan.adjadicattoa 
To^I'^whcthcr   A3<i  Fcbroary  .1745,  within  jneat  ani  day  of  therjfirat. 

^^}^^J^\\  °/  A  questijan  aroaie^ iidiethor  these  adjudicatrans  oug^r .to  be  ranked  piari  piassu. ; 

^ or  if  the &st  Iwl.a  pi^feceace,  aa  the  second. koes: ied  posterior  to  ihc decreet  of 
sale,  when. there  was  na  adjudgeable,  subject  in  tiiG.:b£frditiaf  ja^cm  q(  the 
common  debtcor,  the  est^e  being  sold,  and  the  price  only  afiectaiblc  by  arre»^- 

ment. 

C^  the  other,  hand  it  was  pleaded,  l^hsit  tkt  adjudications  within  year  and 

day  of  the  first  were  tabe  ranked ^ari.^/j-z^  with  it;   and  an  apparent  hek^  by^ 

cbtaifiing  a^  decreet  ef  sale,  eouM  not    take  from  hie  predecessor's  creditora 

the  Benefit  of  leading  them :    That  -adjudications  after  the  sale  c^^  a  bankrupt 

estate,  .y\rcre  not  only  competent,  but  necessary,  if  any  oi  the  oreditoi^  had  not 

.  completed  their  diligence  before ;  and  there  was  no  difference  in  the  competence 

.  of  them,  betwixt  the  case  of  a  sale  pursued  by  a  creditor,  and  by  an  apparent 

heir ;  in  bQth  which  the  price,  as  come  in  place  of  the  j^nd,  lell  to  bje  j^Q^ted 

by  the  ifiligence. 

The  Lords  considered  the  decreet  of  sale  as  an  adjudication,  for  the  "benefit 
,of  the  whole  creditors,  being  obtained  by  the  apparent  heir,  who  was  impower- 
ed  by  law  to  act  as  trustee  for  them  and  himself,  and  being  within  year  and  day 
of  the  first  adjudication,  that  it  ought  to  be  beneficial  to. all,  ^whether  they  had 
adjudged  subsequent  to  it  or  not ;  they  therefore  fpund  the  whole  creditors*  on 
the  estate  were  to  be  ranked  pari  paisu. 

N.  B.  The  apparent  heir  had  raised  -a  summons  of  sale,  which  he  desisted 
<'from  on  account  of  an  informality,  and  raised  another ;  before  the  execution  of 
which,  Mr  Grant,  who  b^i  been  called  in  the  first,  commenced  his  diligence ; 
^ut  this  aid  not  seem  to  infiitence  the  decision. 

Jleporter,  Drunmort.  For  Irrine,  jf.  MacdouaO.  Clerk  ArZP. 

D.  Falconer^  v.  i.  No  233,  p.  319. 
*^*  See  this  case  as  reported  by  Kilkerran,  voce  Ranking  and  Sale. 
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1748.    Novfmbcr  12.. 

Jam£S  Sutbeu^kI)  appuent  Heir  of  Kkiminitj  against  His  Father's 

Grsditohs. 

Ale^ulndek.  Suthjcrxand  late  of  Kinminity,  after  contracting  great  debts 
upon  the  faitli  of  his  two  estates  of  Clyne  and  Kinminitj,  died  in  the  state  of 
appafencj  as  to  the  estate  of  Clyne.  The  discovery  was  made  after  his  death 
that  be  was  insolvent ;  and  the  creditors  followed  the  ordinary  course  of  proces- 
ses upon  the  passivse  titles  agaioat  the  heir  apparent ;  some  of  them  having  got 
decrees  of  constituitoa,  deduced  adjudications  of  both  estates  upon  special 
charges  to  enter  heir.  Others,  who  proceeded  afterward  to  execution^  were 
met  with  a  renttnciation  by  ihe  heir^  which  obliged  them  to  content  them- 
selves with  adjudications  cognitionis  causa  of  the  estate  of  Kinminity  ;  for  they 
could  not  by  that -execution  aflfect  the  estate  of  Clyne  in  which  their  debtor 
was  never  infeft. 

In  the  name  of  the  heir  apparent,  who  was  an  infant,  a  reduction  was  brought, 
on  the  head  of  minority  and  ksion,  of  the  decrees  of  constitution  and  adjudi- 
cation taken  against  him.  He  was  reponed  against  the  personal  decemiture,  and- 
quoad  any  separate  estate  to  which  his  father  the  deceased  debtor  had  no  title. 
But  tliis  didnot  answer  the  purpose  intended  by  this  process,  which  was  to  pos-- 
sess  the  estate  of  Clyne  without  being. liable  for  the  father'^  debts;  if^being*. 
understood  to  be  law, .  according  to  several  late  decisions,  that  the  act  1695^. 
providing  for  the  debts  of  the  heir  apparent  who  has  been  three  years  in  pos- 
session, does  not  subject  thenext  heir  apparent,  if  he  only  possess  without 
making  up  titles.     And  therefore  it  was  contended  ^ox  lYit^  pursuer,  That  the 
adjudications  ou^ht  tp  be  set  aside  altogether  quoad  the  estate  of  Clyne^  upon 
this  medium^  that  a  renunciation-igiven  indebito  tempore^  must  have  confined 
the  whole  creditors  to  adjudications  cqgnitiQrds  causct^  affecting  the  estate  of  Kin- 
minity only;  and  that  by  this  neglect,  the  infant  was  barred-  from  possessing. 
The  estate  of  Clyne,  which  was  his  right  qua  heir  apparent.     2^0,  It  was  argued 
for  him,  abstracting  from  the  lesion,  that  being  reponed  against  the  decrees  ol 
constitution,  these  decrees  are  reduced  in  effect  to  be  decrees  of  cognition  j 
consequently  that  the  adjudications  founded  upon  these  decrees  must  be  consi« 
deed  as  adjudications  cognitionu  causa^  which  cannot  cai^ry  any  subject  but 
what  was  the  debtor's  property. 

Anrwered  to  the^rj/,.  The  creditors  trusted  Kinminity  upon  the  faith  of  his 
being  pro^prietor  of  his  whole  estate.;  and  it  was  betraying  the  trust  reposed  in 
him  to  prafer  his  heir  before  his  creditors,  by  forbearing  to  complete  his  titles  ; 
and  the  piuauer  who  endeavours  to  take  advantage  ot"  this  wrong  is  particeps 
fraudiu  The  statute  1695  considers  Jiim  in  that  light,  and  common  sense  con- 
siders him  in  that  light.  The  Court  cannot  listen  to  such  a  reduction,  uhen 
the  pursuer  can  show  no  lesion  but  the  suffering  adjudications  tu  be  kd  upon 


Noag. 

A  debtor  died 
in  apparencj, 
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conftitution 
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.No  28.       special  charges,  which  deprives  him  of  the  opportunity  to  commit  a  palpable 

fraud  ;  a  lesion  of  this  kind  will  never  entitle  a  minor  to  a  restitutio  in  intr^runL 
Let  us  suppose  that  this  piusiier,  passing  by  bis  father,  had  obtained  infeftment 
-  in  the  estate  of  Clyne  as  heir  to  his  grandfather,  which,  by  the  act  1695,  would 
Jia-ve  subjected  .him  to  his  fether's  debts  in  valorem  of  the  subject ;  Would  he 
be  entitled,  upon  minority  ahd  lesion;  to  reduce  this  service  and  infeftment;  in 
order  to  possess  the  estate  of  Clyne,  without  acknowledging  any  of  his  father's 
debts?  It  is  hardly  thought  this  would  be  a  pleadable  point.  Perhaps  the  Court 
might  so  far  repone'him  as  to  protect  him  against  being  personally  liableto  the 
value  of  the  subject ;  but  he  would  be  held  fast  upon  the  passive  title  introduc- 
ed by  the  act  1695,  so  far  as  to  afford  real  diligence  against  the  estate;  and 
there  is. equal  good  reason  to  sustain  the  decrees  of  constitution  in*the  present 
case,  so  far  as  to  support  the  adjudications  already  deduced.  These  adjudica- 
tions .being  unexceptionable  in  point  of  form,  ought  not  to  be  reduced  if  the 
*  pursuer  cannot  specify  lesion,  which  he  cannot  specify  ;  for-he  can  never  say 

that  he  jsufFers  unjustly  in  being  barre^d  from  an  opportunity  of  defrauding  his 
father's  creditors/ 

Answered  to  the  second.  The  diligence  prosecuted  by  the  creditors  is  strictly 
f«rmal.  A  general  discharge  was  proper  to  found  a  process  of  constitution  ;  and 
since  there  was  no  renunciation  offered  in  name  of  the  infant  defender,  the 
creditors  had  no  choice  but  to  take  deerees  of  constitution.  After  obtaining 
these  deci-ees,  they  proceeded'-in  the  common  and  known -inethpdi  to  adjudge 
the  estate  of  Clyne;  as  wtll  as  Kinminity,  upon  special*  charges;  Thus  the 
estate  of  Clyne,  as  well  as  of  Kinminity,  became'^the  property  of  the  creditors, 
subjected  only  to  a  redemption  of  *ten  years.  -Here  is  a«  good  a  title  to  the 
estate  as  is  known  in  the  law  of  Scotland  j  and  the  question  is,  How  comes 
this  estate  to  be  torn  from  them  AvHhout  their  consent,  atid  ^.without  a  crime  ? 
The  minor  pleads,  that  he  was -lestd  by  omitting  to  give 'in  a  renunciation 
whereby  he  comes  to  be  subjected  to  all  hi^  predecessor's  debts.  Extremely 
well  so  far  ;  and  the  creditors,  sensible  of  the  lesion^  do  -not  oppose  the  reduc- 
.tion  of  these  decrees,  so  far  as  the  foundation  of  personal  diligence.  But  then, 
why  should  not  these  decrees  continue  effectual  so  far  as  to  be  the  foundation  of 
real  diligence  against  the  estate,  which -substantially -belonged  to  the  debtor 
though  not  formally?  Fhey  must  stand  to  have  that  effect  in  strict  law,  as  well 
as  in  equity  ;  for  what  is  the  purpose 'of- a  reduction  upon  •  minority  and  lesion 
other  than  to  restore  the  minor  against  the  deed  or  diligence  so  far  as  prejudicial 
to  him?  The  decrees,  as  to  all  other  purposes,  -stand  good  in  law,  because  there 
lies  no  objection  of  nullity  against  tfaem.  Thus  an  heir  cum  beneficio  is  ipso  jure 
liable  for  the  whole  debts ;  and  the -benefit  of  inventory  bas  no  effect  but  to  fur- 
nish an  extrinsic  exception,  when  pajrment' is  demanded  from  him  ultra  valorem. 
Thus  beneficium  minoremiitaiis,  benejieium  tnventarii^  and  beneficium  competentia 
are  all  alik^ ;  they  save  the  person  of  the  debtor,  but  do  not  invalidate  the 
.flcbt,  less  or  more ;  it  remains  good  though  it  be  suspended  5tt««d  certain  eflfccts. 
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-TIere  is  no  sort  of  incongruity  m  splitlns  a  decree  or  a  bonJ  quoad  llie  effect?, 
and  giving  it  the  effect  of  real  diligence,  and  not  of  personal;  or  e  contra^ 
This  can  be  done  without  controversy  by  consent  of  parlies;  and   it  may  be 

eqp-ially  done  by  tlic  judgment  of  a  court. 

*  Found,  that  the  decrees  of  constitution  can  hai'c  no  other  eflfeet  than  as  de- 
crees of  cognition*  and  therefore  can  only  affect  those  lands  to  wh'.ch  the  deb- 
tor ^ad  titks  established  in  his  person.' 

Elchies  urged  the  old  practice,  that  decrees  of  constitution  against  infants 
were  always  turned  into  decrees  cajniiionis  causa,  when  challenged  on  the  head 
of  minority  and  lesion.  Arniston  inveighed  against  the  act  1695,  and  Insisted 
that  it  va/3  a  lesion  to  the  minor  to  be  barred  the  possesion  of  the  estate  of  Clyne 
when  that  possession  did  aot  subject  him  to  any  passive  title.  He  said,  it  was 
also  a  lesion  that  the  heir  apparent  was  barred  by  these  adjudications  from  con- 
tracting debt,  to  be  made  effectual  upon  the  eatatc  of  Clyne,  by  the  interven- 
tion of  a  special  clutrge.  This  I  could  not  relish  ;  for  the  art  1695  certainly 
intended  to  provide  for  the  debts  of  the  interjected  heir  apparent,  by  subject- 
ing the  next  hfsir  in  valorem  ;  and  it  is  fraudem  facer e  legiy  to  lay  hold  of  a  de* 
feet  in  the  words  in  order  to  disappoint  the  intention  of  the  statute. 

This  cause  was  carried  by  appeal  to  the  House  of  Lords,  and  was  debated 
two  full  days.  The  Chakcellor  observed.  That  their  notions  in  England 
about  what  we  call  correctory  laws,  d^er  widely  from  ours.  Penal  laws,  he 
admitted,  are  to  be  strictly  interpret^  j  but  where  a  remedy  is  provided  by  a 
statute  to  supply  a  wrong  or  defect  in  common  law,  it  was,  he  said,  an  esta- 
blished rule  in  England,  that  the  Judges  ought  to  supply  every  defect  in  such 
a  statute,  and  to  compleat  the  remedy  intended  by  the  legislature  ;  that  they 
ought  to  regulate  their  judgments  by  the  spirit  and  nieaning  of  the  statute 
without  allowing  themselves  to  be  limited  by  the  precise  words. 

According  to  this  rule  of  interpreting  correctory  laws,  which  appears  exceed- 
ingly rational,  our  judges  have  done  wrong  in  refusing  to  apply  the  act  1 695 
against  an  heir  apparent,  who,  in  order  to  evade  the  law,  contents  himself  with 
possession  without  passing  by  and  making  up  titles.  The  legislature  undoubt- 
ediy  intended  a  complete  remedy  for  the  disease  ;  and  the  remedy  is  imperfect 
if  the  apparent  heir  can  possess  the  estate  without  acknowledging  the  debts  of 
the  interjected  heir  appareot.  According  to  the  said  rule,  our  judges  may  and 
ought  to  supply  what  is  defective  in  the  words  of  the  statute,  and  to  complete 
the  remedy  according  to  its  spirit  and  intention. 

The  decree  was  reversed,  and  the  decrees  of  constitution*  and  adjudication 
were  sustained  with  regard  to  the  estate  of  Clyne,  as  well  as  with  regard  to  the 
estate  of  Kinminity.  It  was  the  opinion  of  the  house,  that  the  heir  of  Kinmi- 
nity  was  not  entitled  to  possess  the  estate  of  Clyne  without  being  liable  for  his 
father's  debts  ;  and  therefore  that  he  could  not  specify  lesion,  in  suffering  the 
estate  of  Clyne  to  be  adjudged  by  his  father's  creditors. 

R^m.  Dec.  v.  2.  Nog^j.  p.  172. 
Vol.  XIU.  19  S 


No  28. 


The  above 
judgment' 
was  after- 
wards re- 
versed. 
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*j^*  D.  Falconer  reports  the  same  case.: » 

Alexander  Sutherland  of  Kinminity  posscst,  as  apparent  heir  to  his  father^ 
the  estate  of  Gtyne  for  three  years  and  more  ;  and  dyings  Jeft  hi*  son  James  an 
infant,  who  wat  pursued  as  representing  his  father;,  and  no  renunciation  being- 
given  in,  as  he  had  no  tutor,  decreets  were  recovered  against  him,  and  thereon^ 
not  only  his  father's  estate  of  Kinminity  adjudged,  but  the  lands  of  Clyne  also, 
on  a  charge  to  enter  heir  to  his  grandfather. 

He  thereupon  insisted  in  a.reduction  of  the  decreets,  on  the  head  of  minority ,? 
and  craved  to  be  reponed  to  renounce  :  And  the  Lord  Ordinary,  24th  Decem- 
ber 1747,  '  repelled  the  reasons  of  reduction  against  the  decreets  of  const* tutioir. 
and  adjudication,  obtained  at  the  inat-ance  of  the  defenders  against  the  pursuer ; 
by  which  the  lands  and  estate  of  Clyne,  and  others  in  them,  mentioned,  per- 
taining to  his  predecessors,  had  been  adjudged  by  the  defenders,  for  payment  of 
his  predecessors  debts,  and  that  in  so  far  as  concerned  the  said  lands  allenarly  ; 
but  reponed  the  pursuer,  and  sustained  the  said^  reasons  of  reduction  ^mz// the 
pursuer's  persen  and  separate  estate,  in  respect  of  the  pursuer's  minority,  and  of 
his  renunciation  produced/ 

Pleaded  in  a  reclaiming  bilf,  The.  pursuer  is  undoubtedly  -entitled  to  reduce 
the  decreets  of  constitution,  obtained  against  him  when  he  was  an  infant  unde- 
fended  ;  and  if  they  be  taken  away,  the  adjudications  founded  upon  them  can- 
not subsist  I'The  creditors  can  only  pretend  ta  have  them  sustained  as  decreets^ 
of  cognition,  and  thereon  support  their  diligence  against  the  estate  of  their 
debtor,  but  they  can  never  be  the  foundation  of  affecting  that  estate,  to  which 
he  made  not  up  titles ;  and  even  if  the  pursuer  should,  by  making  up  his  titles, 
subject  himself,  in  virtue  of  the  statute  1695,  to  bis  father's  debts,  still  this 
diligence  could  not  be  sustained  ;  but  it  would  be  competent  to  tht  whole  ere* 
ditors  to  use  diligence  as  should  accord. 

Answered,  The  pursuer  ought  to  be  reponed  only  in  so  far  as  he  is  lesed  by 
the  decreets ;  that  is,  in  so  far  as  they  may  be  put  in  execution  against  his  per- 
son, or  affect  any  estate  not  descendible  to  him  from  his  predecessors,  and  which 
consequently  ought  not  to  be  subject  to  the  payment  of  his  father's  debts, 
which  tlie  estate  of  Clyne,  being  possest  more  than  three  years,  Ought  to  be  : 
And  he  ought  not  to  be  heard  insisting  on  this  as  lesion,  that  by  decreet  being 
recovered  against  him,  he  is  prevented  from  eluding  the  kw,  in  possessing  with- 
out  making  up  titles,  which  whenever  he  shall  do,  he  must  be  subject  to  his 
father's  debts  ;  and  from  all  other  lesion  he  is  relieved  by  the  Lord  Ordinary's 
interlocutor. 

The  Lords  found,  that  the  decreets  of  constitution,  no-  renunciation  bein^ 
produced,  could  ha.ve  no  other  effect  than  as  decreets  cognitionis  causa,  and 
therefore  could  only  affect  tho^e  lands  to  which  the  debtor  had  a-  title  establish- 
ed in  his.  person. 
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N.  B»  This  was  reversed,  an^  thfi  Lord  Ordinary's  Interlocotor,  24th  Decem- 
ber'1747,  affirQ|ed  by  the  House  of  Peers;  where  the  arguments  pleaded  upon, 
us  is  Telated  from  good  authority^  were  not  those  pleaded  before  the  Court  of 
Session ;  but  that  to  possess  an  estate,  ivithout  making  up  titles,  subjected  the 
possessor,  in  virtue  of  the  act  1695,  to  the  debts  of  a. former  apparent  heir  who 
had  possest  for  three  years. 

-'Act.  Fergwon.  Alt,  H.  Honte.  Clerk,  Gibscn. 

D.Taboner,  v.  2.  No  i^^  p.  14. 


Ko  48. 


*^*  The  same  is  likewise  reported  by  Kilkerran  : 

Alexander.  Sutherland  of  Kinminity  having  contracted  many  debts,  his 
creditors  pursued  his  infant  heir,  and  obtained  decrees  of  constitution  in  absence, 
and  thereup*)n  adjudged  his  two  -estates  of  Kinminity  and  Clyne  :  But  as  he 
died  uninfeft  in  the  estate  of  Clyne,  a  reduction  was  brought  at  the  instance  of 
the  heir,  of  theadjudicatbns,  so  far  as  concerned  the  estate  of  Clyne,  on  the 
head  of  minority  and  lesion,  in  so  far  as  he  had  suffered  himself  to  be  decerned 
against  personally  ;  when,  had  he  renounced,  as  his  person  would  have  been 
freCj  so  notwithstanding  any  adjudication  on  a  decree  co^mtionis  causa,  he  might 
have  possessed  the  estate  of  Clyne,  in  which  his  father  had  not  been  infeft. 

The  creditors  gave  way  to  the  reduction,  so  far  as  might  concern  his  person, 
""  but  contended  that  the  adjudications  were  efFectual,  so  far  as  concerned  the 
estate  ;  as  it  is  not  every  deed  wheireby  a  minor's  patrimony  is  diminished  that 
comes  under  the  notion  of  lesion  ;  but  that  to  make  lesion  in  the  sense  of  law, 
it  must  proceed  from  an  act  irrational  on  the  part  of  the  minor,  procured  by 
the  art  of  another,  or  proceeding  from  his  own  weakness  :  Whereas,  a  minor's 
not  renouncing  in  such^  case  as  this,  is  an  honest  and  rational  act,  as  he  only 
thereby  gives  up  an  undue  advantage  which  he  might  have  taken  of  the  credi- 
tors through  a  defect  in  the  law,  and  which  in  a  major  would  be  laudable.  Or 
to  take  the  matter  in  another  light,  the  restitution  of  a  minor  is  founded  in 
equity  ;  and  it  cannot  be  equitable  to  restore  him  to  a  subject  which  in  equity 
he  ought  not  to  have  with-held  from  the  creditors. 

And  accordingly  the  Ordinary,  by  his  interlocutor,  *  repelled  the  reasons  of 
reduction  of  the  decrees  of  constitution  and  adjudication,  by  which  the  estate 
and  lands  of  Clyne  have  been  adjudged  for  the  predecessor's  debts;  but  sustain- 
ed the  reasons  of  reduction  quoad  the  pursuer's  person,  in  respect  of  his  minority 
and  renunciation  now  produced/ 

Bat  the  minor  having  reclaimed,  the  Lords  found,  *  That  the  decrees  of  con- 
stitution could  have  no  other  effect  than  as  decrees  cognitionis  causa  ;  and  there- 
fore can  only  affect  those  lands  to  which  the  debtor  had  titles  estabHshed  in  his 
person.' 

29  S  2 


5^7^ 


HEIR  APPARENT. 


Sect.  4h 


No  28. 


The  Lords  considered,  that  where  a  miner  aerves  heir,  he  will  be  reponed: 
without  the  necessity  of  proving  lesion ;  for  he  may  repudiiil[e  the  bareditas 
quamvis  lucrosa^  says  the  law,  and  the  minor  not  renouncing  cannot  be  in  a 
worse  case  than  if  he  had  served:  Nor  was  it  thought  anyways  contrary  to  cqgity 
to  restore  him  in  this  case ;  as  it  was  a  lesion  to  him  to  be  deprived  of  the  rise 
of  the  intermediate  rents,  or  to  have  them  withdrawn  by  his  father*s  creditors, 
who  by  law  could  not  affect  them,  from  his  own  creditors  who  could  affect 
them. 

The  Lords  however  sustained  the  adjudications  as  decrees  cojyikionis  cnusa ; 
for  so  the  practice  was  before  the  act  1695,  when  the  service  to  the  predecessor 
last  infeft  did  not  subject  the  person  serving  to  the  debts  of  the  intermediate 
heir,  who  had  not  made  up  his  titles  ;  for,  in  that  case,  where  a.minor  was  res- 
tored against  a  decree  of  constitution  and  adjudication  following  thereon,  the 
adjudication  was  notwithstanding  in  practice  held  good  as  a  decree  co^nitionir 
causa^  in  which  the  act  1695  can  make  no  difference. 

N.  B.  This  judgment  was,  upon  an  appeal,  reversed  by  the  House  of  Peers,, 
and  the  interlocutor  of  the  Ordinary  affirmed  ;.  but  whether  upon  the  speciality 
of  this  case  that  adjudication  had.  been  obtained,  or  upon  a  more  general  consi* 
deration,  is. not  certainly  known. 

Kilkerran^  (Passive  Title.)  No  10.^.  372.. 


No  29. 

A  tack  grant* 
ed  by  an  ap* 
parent  hcir^ 
though  three 
years  in  pos- 
session, was 
found  not 
effectual  a- 
y^ainst  an  ad- 
j  udger. 


JpHN  LoWDON,  and  other  Creditors  of  EbwARD  Murray  of  Drumstenchill, 

against  Gideon  Murray,  Tenant  in  Drumstenchill. 

Alexaitoer  Murray,  being  in  possession  of  the  lands  of  Drumstenchill,  as 
apparent  heir  to- his  father  Edward,  set  in  tack  a  pait  of  these  lands  to  Gideon 
Murray  for  the  space  of  19  years^  at  the  same  rent  they  had  formerly  paid. 

The  creditors  of  the  said  Edward  Murray  having  adjudged  the  said  lands  from 
Alexander,  as  charged  to  enter  heir  to  his  father  John  Lowdon,  one  of  the  Cre- 
ditors brought  a  sale  of  the  estate,  and  together  therewith  a  reduction  and  im- 
probation,  as  is   usual,  in  order  to  force  production  of  all  rights  affecting  the 

estate. 

The  summons  of  reduction  and  improbation  was  executed  against  Gideon 

Murray  the  tenant,  who  appeared  and  produced  his  tack ;  against  which  the 

creditors  objectetU  that  it  was  null,  being  granted  by  an  apparent  heir.     The 

Lord  Ordinary,  2d  July  1751,  *  sustained  the  reason  of  reduction  of  the  tack,  as 

flowing  a  non  habente  potestatem'* 

Long  after  the  days  of  reclaiming  were  over,  Gideon  Murray  applied  to  the 

Ordinary,  and  afterwards  by  petition  to  the  whole  Lords,  setting  forth,  that  the 

proceedings  in  this  process  against  him  were  irregular ;  fur  Jjc  was  properly  no 
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pftrtj  in  the  reductioD,  nor  wto  iht  teckcallisd  for  in  the  summons,  or  any  J^q  to; 
ground  of  reductioil  thereof  libelktd,  tffae  *  ptocess  being  intended  only  to  force' 
creditors  to  psodoce  their  lights  and  diligences,  that  the  ranking  might  go  on : 
The  summons  was  bj  mistake  executed  agmnst  him,  and  he  ignorantly  produ* 
eed  bis  tack  ;.  but  as'  the  certificatioa  ytQvSd  not  have^stlnick  against  the  tack 
had  he  not  produced  itj  so  neither  could  it  be  reduced  in  this  pmcess  when 
produced.  And  this  being  the  case^  he  insisted  that  he  was  not  fcrclosed  by 
the  lapse  of  the  reclaiming  days,,  bcacaose  the  whole  proceedings  were  void  and 
null,  and  therefore  the  interlocutor  ought  to  be  recalled. 

2rf/y,  Although  there  were  a  proper  process  of  reduction  brought,  yet  John 
Lowdon  and  the  other  creditors  could  not  insist  therein,  because  they  are  not 
infeft  ;  and  creditors  not  infeft  cannot  challenge  a  tacksmanr  whose, right  is  real 
by  possession* 

jtf/jf.  The  tack  is  not  null,  as  flowing  anon  babente ;  for  it  was  set  by  an  ap- 
parent heir,  who,  as  he  was  entitled  to  continue  his  predecessor's  possession,  of 
course  was  entitled  to  substitute  another  person  in  his  own  place,  by  granting 
him  a  tact  of  the  lands  j  for  this,  amongst  other  reasons,  that  the  lands  might 
not  lie  waste.  At  least,  seeing  the  apparent  heir  was  more  than  three  years  ia 
possession,  this  tack  must  be  valid  by  act  24th,  Pari.  1695; 

Anrwered  for  John  Lowdon  and  the  other  creditors ;  That,  in  a  process  of  this 
nature,  creditors  are  entitled  to  object  to  any  interest  founded  on  in  competition 
with  them,  and'  to  remove  all  the  incumbrances  that  stand  in  the  way  of  their 
payment,  as  the  tack  in  question  does ;  for  though  the  lands  may  be  set  for  the 
old  rent,  yet  as  the  tack  is  for  the  space  of  19  years,  it  must  occasion  the  lands 
to  sell  at  a  lower  price.  And^  supposing  that  the  certification  would  not  have 
struck  against  the  tack  if  not  produced,  yet  seeing  the  tacksman  compeared 
with  his  tack,  and  founded  upon  it,  it  surely  was  competent  for  the  creditors  to 
object  to  the  validity  of  the  tack;  his  own  acting  subjected  him  self  to  a  trial  of 
his  title ;  and  as  he,  no  doubt,  expected  to  avail  himself  of  the  judgment  had  it 
been  in  his  fevour,  so  of  course  it  follows,  that  he  cannot  now  complain  of  the. 
incompetency  of  the  process  when  judgment  has  gone  against  him. 

With  respect  to  the  objection  to  the  pursuers  title  to  reduce,  because  they- 
are  not  infeft. 

Answered,  That,  as  the  tacksman  provocavit  ad  judicium  by  insisting  on  a 
preference  in  virtue  of  his  tack,  and  thereby  gave  rise  to  their  objecting,  he 
must  stand  or  fall  by  the  judgment  given. 

And  as  to  the- power  of  an  apparent  heir  to  set  tacks,  it  is  tritissimijurisy  that 
he  has  no  such  power,  having  no  right  in  himself  further  than  to  continue  his 
predecessor's  possession;  and  though  a  tack,  set  by  an  apparent  heir  three  vears 
in  possession,  might  be  good  against  a  subsequent  heir  upon  the  act  1695,  vet  it 
cannot  avail  the  tacksman  in  a  question  with  creditors,  or  with  a  singular  suc- 
cessor. 
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*lko  2p.  But  it  is  neediest- to  insist  further  on  thoe  points  4  for,  as  the  'd&>csrfoY  re- 

claiming were  run  long  befooe  the  defender  applied  againse  the  Lord  Ordinary's 
interlocutor,  the  Court cansot now  considettbe piirsuer's-Jtitle,  Jior  6nter  into 
the  merits  of .tb&.reasons  x)f  reduction. 

'* 'Th£  Lords  were,  of  .opinioo,. that,  had  the : task  jBot-benn:  produced,  the 
certification  in  the  reduction. and  impnobation  wottU  not  have.stcuck  against  -it ; 
but  th^  Lords,  in  regard  of  the  production  o&thetack,  fbundfthe  tack^'oid  and 
null ;  and  therefore,  adhered  to  the  Lord  Otdin9ry>*St  interlocutor/ 

Aci.  Ro.  Pringle.  ;Alt.  ^9.  DalrymjfUe.  ^Qerk,  KitlpctruL 

^.  JoL  Die.  V.  ^.p.  258.    Fac,  CoJ.  l^o  14.  p.  28.    • 

m 

'  *^*  Kilkcrran  reports  the  same  case : 

The  Creditors  of  Murray  of  Drumstinchal  having,  upon  the  title  of  their  ad- 
judications, pursued  a  sale  of  the  estate,  they,  as  usual,  insisted  in  a  concomi- 
tant process  of  r^dugtioii  and  improbation  ;  in  which  Gideon  Murray,  a  tenant 
of  a  part  pf  the  said  estate,  having  produced  the  tack  by  which  he  possessed,  it 
was  thereto. objected,,  that  it  was  granted  by  an  apparent  heir,  and  therefore 
•  yoid ;.  which  the  Ordinary  *.  sustained,  and  reduced  the  tuclc.' 

Against  this  interlocutor,,  the  tenant  reclaimed  on  this  gKvj.id,  that  there  wai 
,no  proper  process  in.Cqurt,  in  which  this  tack  couid  be  rcdiu  e  :,  .;>  tenants  arc 
not  oyiged  to  produce  their  tacks  in  ^uch  processes  of  impi uoatiun  j  and  it  ought 
not  to  make  anyjiifFerence,  that,  in  this  case,  the  tena:u  liad  ignorantly  pro- 
duced his  tack,  which  he  was  not  obliged  to  have  produced. 

And  so  far  the  Lords  were  of  opinion,  that  he  had  no  occasion  to  produce  his 
tack;  but  in  respect  he  had  produced  it,  *  adhered:'  And  so  the  interlocutor 
was  expressed,  that  a  general  improbatign  attending  a  sale  might  not  be  thought 

.  to  extend  to  tacks. 

The  tejnant  again  reclaimed,  on  the  following  grounds,  imo.  That  as! his  tack, 

.  clothed  with  possession,  was  a  real  right,  it,  could  not  be  reduced  jat  the  instance 

.of  the  pursuers  of  the  sale,  jvho  were  only  .adjudgers  not  infeft.     .2do,  That  a 

tack  granted  by  an  apparent  heir,  who  had  been  three  years  in  possession, 

whi?h  was  the  present  c^e,  being  an  onerous  deed,  was  effectual  upon  the  act 

The  Lords  •  refused  the  bill  without  answers.'     It  is  triti  Juris  that  an  adju- 
dication without  iixfcftment,  when  used  as  the  title  in  a  ranking  and  sale,  will  be 
sustained  even  to  reduce  an  infeftment.     And  as  to  the  argument  frpm  the  act 
1605,  -1st,  Though  .a  tack  by  an  apparent  heir,  three  year%  \u  possession,  should 
y>t  good  against  another  heir  passing  by,  it   would  ^^^  ^c^Wo^  ^^^t:  it  would  be 
.good  against  an  adjudger  ;  there  is  no  conse^^^^ce  ^^*^^  ^e  ^^^  to  the  other, 
,as  in  the  one  case  there  is  an  act  of  Parliana^x^  ^ijv^  ^^^  V^y  Av^^^^^^-    ^d/y,  It 
wjw  even  thought,  that  a  tack  set  by  an  *Ppa.xr^'    ^v(  ^^^  ^^"^  S^^*  *g»i^st 
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apparent: 
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a  subsequent  heir  passing  by,  as  that  heir  is  onljr  made  liable  to  the  extent  of 
the  value  of  the  subject,  which  shows  that  it  concerned  only  debita,  or  deeds 
that  were  resolvable  into  debita,  and  therefore  there  was  no  argument  from  the 
case,,  e.  g.  of  an  heritable  .bond  to  atatk. 

-©Mrrr/i«,  (HfiR  Apparent.)  TsTo  2.  p.  238. 


No  29^ 


r757.     December  15.        Thomas  Paton  against  John  Macintosbt,:  * 

The  Sheriflf^of  Angus  baving  decerned  in  a  remotin^  at  theinstance  of  John- 
Macintosh,  an  apparent  heir,  against  Thomas  Paton  ;  Paton  suspended^  on  this 
ground,  that  an  apparent  heir  could  hot^ sue  in»  a  removing ;  and  quoted  a  late 
case,  Robert  Boyd  of  Penkill  against  Macg^rva/I^  which  had  been  the  subject 
of  Lord  Chfesterhairs  report,  when  upon  his.  trials,  in  which  th&  Court  had 
unanimously  found  sa. 

'  Thc  Lords  suspended  the  letters.'    See  Removing. 


J.D. 


For  Charger,  Ma:kintoth^.  For  Suspender,  J.  Dairyn^U. 

FoL  Die.  V.  s.p.  258.    Fae.  CoL  No  6g.,p.  118* 


No  30* 

An  apparent 
heir  cannot 
remove  te- 
nants. 


1758.    Jiify  4*        Jamjcs  Burks  ag/iinst  Archibald  Pickens: i. 

Jamss  Knox,  when  apparent  heir  to  his  brother  John,  sold  several  subjects, 
in  which  John  had  been  infeft,  but  in  which  he  himself  was  not  infeft.     He. 
liyed  more. than  three  years  after  the  sales  so  made  by.  him.     One  of  these  sub- 
jects -came  .in to  the  hands  of  Archibald  Pickens.  ^. 

« 

George- Knox,  the  brother  of  James,  granted  a  gratuitous  bond  to  James 
Burns,  .to  be  the  foundation  ofan  adjudication  of  these  subjects,  for  the  behoof 
of  Burns;; and  accordingly  Burns  obtained  adjudication  against  George,  as. 
charged  to  enter  heir  to  his  father  John  in  these  subjects ;  and  upon  that  title 
brought  a  reduction  of  the  above  sales  against  the  several  possessors ;  and  among, 
others  against  Pickens. 

The  ground  of  the  reduction  was,  that  the  sales  had  been  made  by  an  appa- 
rent heir;  and  therefore  flowed  anon  babente^otestatem^  The  defence  for  Pickens 
was,  that  as  James  Knox,  the  apparent  heir,  had  been  three  y^ars  in  possession^ 
George  Knox,  the  next  apparent  heir^  of  James,  was  therefore  bouod  by  his 
onerous  deeds;  and  Burns^-on  a  gratuitous. bond  from  George,  could  not  quar-. 
rel  those  sales  which  George  hiijiself  CQuld  not  quarrel. 

The  abstract  q^estiQn  came  therefore  to  be,  whether  an  onerous  purchase, 
from  an  apparent  heir  who  had  been  three  years  in  possession,  can  be  cjefeated- 
by  an  adjudication  upon  a- gratuitous  bond  of  a  subsequent  appai;ent  hejj   de«. 

*  .Examine  Genfral  List  of  Names..    • 


No  3j; 

An  onerous 
purchase 
from  an  ap- 
parent heir 
three  years  in 
possesion  y 
cannot  be  de- 
feated by  an 
adjudicatioa  : 
upon  a  gra- 
tuitous-bond 
of  a  second 
apparent  beir» 
though  dedu- 
ced for  be- 
hoof of  the 
gratuitous 
creditor  in  • 
the  bond,  and 
not  of  the  $e 
cond  appascnt 
heic* 
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o  ;j:i.       duceti,  n  ^t  for  h\r.  own  bchoor,  bnt  porposfcly  to  conryect  a  title  to  tlxd'estate  of 
his  predecessor,  for  behoof  of  the  giatnitous  creditor  in  the  bond. 

Fleailed  for  Bums ;  At  coniTnon  law  no^mnn  cduW  sell  that  herita^  in  which  hfe 
•uas  not  infeft.  The  statute  of  1695  correttcd  the  comtnan  law,  and  gave  certain 
.  effects,  to  tl<i«ds  of  apparent  h^irs  jn  certain  .circumstances  ;  but  in  statutes  cor- 
rectory  of  the  common  law,  cpurts  of  justice  cannot  extend-their  interpretation 
beyond  the  strict  words  of  the  statute  ;  nor  npply  decisions  to  cases  falling  with- 
in  the.puryiew  and  reason  .of  the  statute,  if  they  fall  not  withinjthe  letter  of  it*  . 
Now,  (he  alteration  made  on  the  common  law  by  the  statute  of  1695  i$,  that  when 
a  second  apparent  heir  either  senres  hinoself  heir,  or  by  adjudication  on  Jiis  own 
bond  succeeds  to  a  remoter  predecessor,  he  shall  be  liable  co  the  debts  and  deeds 
of  the  interjected  apparent  heir  who  was  three  years  .in  possessioa  of  the  lands 
with^wiiich  he  connects ;  but  here  George  has  not  connected  himself  wkh  the 
lands  by  a  service,  for  he  is  not  served  at  all;  neither  has  h^-fiucceeded  by  ati 
axijudication  on  his  own  bond,  for  the  bond  granted  by  him  is  not  for  hb  own 
behoof,  but  for  the  behoof  of  Burns;  and  it  is  Burns,  and  not  he,  .who is  to  ' 
succeed  upon  it. 

Answered  for  Piclcens;  The  statute  of  1695  was  intended  to  correct  the  frauds 
of  apparent  heirs  ;  but  statutes  <:orrectory  of  firaud  are  to  be  extended  to  every 
case  falling  within  the  purview  anc^  j^gsion  of  them.  In  order  to  bind  the  second 
apparent  heir,  or  those  in  his  right,  all  that  the  statute  requires  is,  that  the 
estate  be  takcn^ut  of  the  bareditat  jac^ns  by  hi$  act  and  deed,  whether  in  the 
form  of. A  service  or  an  adjudication.  It  is  not  the  less  true,  that  an  heir  takes 
the  ,succ€:ssion  out  of  the  bareditasjacent,  that  he  has  thought  fit  to  give  it  away 
to  another,  .whether  gratirttously  or  for  an  onerous  cause ;  even  if  ie  should 
give  it  away  before  the  titles  arc  made  up,  that  would  not  relieve  him  from  the 
sanction  of  the  statute.  If  the  title  is  made  up  in  consequence  of  his  deed,  he 
must  be  liable  at  least  in  valorem  of  the  estate,  which  he  has  carried  off  from 
the  hareditas  jactns  of  his  predecessor,  whether  tie  keeps  it  to  himself,  or  dis- 
poses  of  it  to  another. 

Of  this  many  instances  may  be  figured,  which  cannot  be  disputed  to  fall  un- 
der the  statute.  Suppose  an  apparent  heir  should  sell  the  estate  in  which  his 
grandfather  died  infeft,  before  he  makes  up  titles,  and  after  the  purchaser  is 
infeft  he  makes  up  his  titles  by  service;  or  suppose  the  disposition  he  had  grant- 
ed before  the  service  had  beqn  gratuitous  ;  in  either  of  these  cases  it  could  not 
be  douT)ted,  that  the  heir  would  be  liable  to  his  father's  debts,  in  terms  of  the 
statute ;  t^iough  it  might  be  alleged,  with  the  same  colour  as  in  the  present 
case,  that  the  heir  Had  not  cum  effectu  succeeded  to  his  grandfather's  estate,  as 
Lis  service  tnUy  gave  him  nothing;  for  that  the  moment  it  was  expede,  and 
completed  by  infeftment,  the  right  accresced  to  the  purchaser  or  gratuitous  dis- 
ponee  to  whom  he  had  before  conveyed  it. 

Again,  if  in  place  of  serving  heir,  the  purcliasct  shou\^  c^^^  ^^^  other  me- 
thod to  make  up  the  title,  by  charging  him  to  tutex  to  w  S^^^^^^ther,  and 
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adjudging  upon  the  disposition  -or  obligation  to  infeft,  thc.e  seems  as  little 
ground  to  doubt,  that  the  heir  would  be  liable  in  terras  of  the  act;  though  bq 
had  chosen  to  part  with  the  estate,  in  pl^ce  of  Ht^^iog  ife-  aod  had  made  up 
the  title  in  such  manner,  that  the  hinds  should  immediately  pQ'^s  over  to  the 
purchaser,  without  remaining  one  moment  UHth  hims^f. 

And  if  that  would  be  the  case,  .even  where  the  titfe  is  made  upby  adjudicar 
tion  upon  a  disposition,  it  applies,  a  fortiori;  to  the  present  case,  where  the  ad- 
judication is  ^ugon/a  bond.  .For  though  the  title  !was4ireefcly  ^est^d  in  Burns, 
to  the  extent  of  the  sum  in  the  bond,  yet  as  to  the  reversion  of  the  subjects  ad-* 
judged  over  and  above  that. sum,  the  right  was  ecquired  to  the  heir,  and  not  to 
the  adjudger ;  and  as  the  heir  could  not  contest  payment  of  the  last  possessor's 
debts,  to  the  extent  of  the  value  of  the.  re^yer«ion  whith  remained  with  him  after 
abjudication,  so  a  xourt  will  .not  su6tain.it ^s  a  defei^ce. against  his  being  liable 
to  the  whole  value  of  the  lands,  that  he  bad  given  away  a  part,  whether  one- 
rously or  gratuitously,  by  .the  same  -deed  by  which  he  established  a  title  to  the 
subject. 

'*  The  Lords  found,  that  the  pursuer  cannot,  on  his  gratuitous  bond,  and 
adjudication  following  upon  it,  impugn  the  defender's  right  flowing  from.  Jcimes 
Knox,  upon  account  of  James  Knox's  not  making  up  Jhis  titles,  as  James  is  ad^ 
mitted  to  have  been  three. years  in.posscssion." 


y.D. 


Act.  Lockhari.  Alt.  Ferguson, 

Fd.  Die.  v^  3.^.  258.     EtUi.  Col.  No^u^S-:?-  ^^9* 


No  31. 


T758.     yuly  ri.  .'*^*  This  ca^e  is  reported  by  Lord  Kamcs : 

An  heit  apparent  three  years  in  possession,  having  disponed  some  acres  and 
houses  for  a  valuable  consideration,  the  next  heir  agiparent  finding,  that  if  he 
ihould  make  up  titles  to  the  estate  by  a  special  service,  or  l)y  an  adjudication 
on  his  own  bond,  he  wpuld  be  barred  by  the  aCt  1695  From  objecting  to  the 
said  alienations  ;.he  agreed,  upon  receiving  20  guineas,  to  grant  a  bond  upon 
which  the  creditor  might  adjudge  the  estate,  and  challenge  the  said  alienations 
in  \ns  own  right,  because  the  statute  makes  ao.provision  for  this  case.  But  the 
Court  found,  that  this  case  fell  under  the  meaning  of  the  statute,  though  not 
under  the  express  words  ;  and  therefore,  that  the  pursuer  was  barred  from  chal- 
lenging the  ^aid  -alieitatbns. 

Scl.  Dec.  No  149.  p.  205. 


0 


29  T 


5^7^ 


HEIR  APPARENTi 


fecT.,  4.. 


No  32. 

An  apparent 
heir  cannot 
icmove  a  te« 
naiit  posses- 
sing under  a 
tack  grant- 
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had  nt>  right 
to  the  lands. 


No  33. 

The  son  of 
an  htfiress 
possessing  m 
a  state  of  ap- 
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under  the  act 
j6j5,  not- 


1759,     August  3. 

David  SuTHERXANjy  of  ?totyAt  against  GEORtefi  GtMiUM  of  JDfTnie. 

James  Sutherland  of  Pronsie^  after  possessing  the  estate  more  than  three 
years,  died  in  apparency  ;  and  was  succeeded  by  Da^id  Suthetiand^  who  took 
possession  of  the  estate  without  making,  up  titles. 

Isabella  Grant,  the  relict  of  James,  continued  hier  husband's  possession  of  the 
lands  of  Abcrscross,  which  she  afterwards  let  in  tack  to  George  Graham  of 
Drynie ;  and  this  &ck  was  renewed  to  Graham  by  her  second  husband,  Dr 
Gordon. 

David  Sutherland  brought  an  action  of  remoring  against  Graham,  after  his 
lease  was  expired  ;  who  c3raended\  That  an  appacent  heir,  without  infeftment, 
has  no  title  to  insist  in  an  action  of  removing. 

Answered,  The  relict  of  James  Sutherland,  from  whom  the  defender  derived 
his  possession,  had  herself  no  right  to  possess,  although  she  had  a  personal  obli- 
gation  from  her  husband  for  an  amniity ;  for  that  any  other  person  had  as  good 
a  title  to  seize  the  vacant  possession  as  she  had.  It  will  not  be  pretended,  that 
the  estate  of  an  apparent  heir  is  to  belong  to  the  first  occupant.  And  if  this 
were  allowed,  the  illegal  possessor,  who  takes  hold  of  the  lands  which  were  in 
the  natural  possession  of  the  defunct,  would  not  even  be  obliged  to  pay  any 
rent. 

Though  the  apparent  heir  cannot,  without  infeftment,  remove  those  who 
derive  their  possession  from  the  defunct ;  yet,  where  there  is  no  person  deriving 
a  right  from  the  defunct,  he  may  enter  into  the  natural  possession  himself;  and 
as  a  necessary  consequence,  he  may  remove  those  who  intrude  themselves  into 
the  possession,  without  deriving  right  from  the  defunct.  Where  there  are 
tenants,  the  apparent  heir  enters  to  the  possession  of  the  rents ;  where  there  arc 
no  tenants,  he  has  a  right  to  the  natural  possession  of  the  Subject,  and  be  is  en- 
titled to  vindicate  this  right  by  an  actiop  of  removing. 

••  The  Lords  assoilzied  from,  the  action  of  removing.^ 


w*  y* 


Apt,  Burmtk* 

FoL  Dk.  v..  ^p.  258.    Fm.  Col.  No  195*^.  348* 


«         « 


1759.     November  21.    James  Knox  against  Irvine  and  Forsyth^ 

By  the  death  of  Sarah  Irvine,  proprietrix  of  the  land  oi^  Kirkconnel,  her 
surviving  husband  William  Knox  was  entitled  to  the  courtesy,  J)r  Knox 
the  heir-apparent  was  allowed  by  his  father  to  possess  the  bulk  of  the  laifli,  by 
levying  rents  and  giving  tacks  in  quality  of  heritable  proprietor,  assuming  that 
designation  in  every  one  of  his  deeds.     Particularly,  he  set  a  tack  of  certain 
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'tomes  and  jra«4s(  in  di^  town  of  ^c^kftebaiii/ to  Robert  Irvkie  and  Thomas 
Forsyth,  to  endure  for  1260  years.  The  Sector  having  died  in  apparency,  hi& 
•^istcr  Janet  Knox  the  next  hilr^  man  itiSdiispotilL  precept  of  irlar^  constat  from 
the  supfsrknr.  Sbt  brought  a  reduction  of  the  tack  as  granted  a  mn  h^ber^s 
patestatan,  insisting,  -that  she.Wds  «ot  bound  by  her  bl-other's  deeds,  though  lie 
^was anore  than  thpee  yeftts  in  possession^  becditise  h^  was  excluded  by  the  courts 
esy,  and  therefore  could  not  possess  as  heir-^pparemt,  but  only  in  the  father's 
right.  It  was  answercd.ThM  the  courtesy  cannot  take  place  unless  it  be  claiin- 
cd ;  and  that  it  was  not  daisied  is  etid^M  from  Ibe  following  circumstance, 
that  the  ^on  possessed  as  heritable  piopi^etor;  and  tl^t  this  possession  itiust  sub'- 
ject  |anet  die  next  heir  to  Ms  oneraus  deeds;  uilless  jM^t  will  biing  ertdenc^ 
tlUli  tkc  aon's  tide  of  possesisaon  Was  derived  fltm^- his' fhther  -claicning  the  cour- 
teay.  Tax  Gouht  repefied  tbe  defqoce  upon  ^he  couvtesy ;  found,  ^  that  Dt 
.£.nox  .possessed  as  faeir-appaiieiit ;  and,  therefore,  assoilzied  from  the  reditction.' 

F6L  Die.  V.  ^  f.  ^58.    SeL  Dec*  No  15.7.  p.  217. 


Ho  53. 

withstandifi|r 
his  father's 
having  right 
to  the  liferenl 
by  cowtcsjr. 


%*  Thii  caae  is  reported  in  the'  Faculty  Collection  : 

yum  27. 1760.— Sarah  Irvi^x  stood  infeft  as  proprietor  of  the  lands  of  Kit^c- 
connel.  She  w«s  sHirried  to  Willian  Knox,  and  had  children  by  hitsL  Upon 
her  death,  in  1740,  her  eldest  son,  SrWillmm  Knox,  succeeded  to  the  estate; 
but  never  made  up  his  titles*  He  aurviricxl  liis  mother  for  several  years,  and 
died  whUe  his  father  was  yet  alive.  The  sacoession  then  opened  to  Janet,  ihe 
Doctor's  sister* 

Dx  Ki^px,  after  his  nolotlwr's  death,  intramitted  With  part  i)f  the  rents  of  flife 
estate  ;  for  whiqh  he  granted  receipts.  He  also  granted  fiv^e  ta<:Jcs  under  the 
character  of  *  heritable  proprietor  of  the  lands.'  Some  of  those  tacks  WeYe  iaf 
a  long  endoraace ;  and  particularly  be  granted  •one  to  Robert  Irvine  and  Tho- 
mas Forsyth,  and  their  heics^  o£  a  hou^  a»ld  ya^d  ja  the  viUa^  of  Ecclefech- 
an,  and  five  acres  pf  the  commoDty  ^  Hodxhtm,  (then  under  division),  for 
1260  years.  The  tack  acknowkdged  the  receipt  of  a  grassum  of  L.  20  Ster* 
•ling ;  and  bore  also  an  obligation  fi>r  payment  of  a  tadcHiuty  of  5s.  Steriing 
yearly. 

The  tenants  entered  to  possession  upon  those  tsfcks ;  but  the  division  of  the 
commonty  of  Hoddam  not  being  completed  till  after  Dt  Knbx's  death,  Irvine 
Und  Forsyth  brought  a  process  against  Knolc,  his  sister,  the  next  heir  to  the  e- 

state,  for  having  her  dedentied  to  implement  that  part  of  the  tac^  respecting 
the  five  acres  of  that  commonty. 

Janet  Knox  fiUmdiM  ha  defence,  That  Dr  Knox,  the  grantet  of  the  tack,  had 
4iiade  up  no  title  as  heir  toltis  mother  in  the  lands ;  and  therefore  that  it  was 
jiet  binding  ii^on  her }  ttnd  separktim  ^ected  to  the  extraordinary  length  of 

«9  T  t 
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No  M.      its  endurance  ;  buf  did  not  much  insUt  on  this  pcnnt. .  U);>on  these  grounds  she 

also  repeated  a  reduction  of  the  tacl& 

The  pursuers  answered.  That  the  Doctor  bad:  possessed  the  landi;  as  appa*. 
rent  heir  to  his  mother,  for  much  more  than  three  years,  as  appeared  from  the 
tacks,  and  discharges  of  rent,  granted  bj  hi&i>;  and  therefore  the  defender,  the 
next  heir  passing  by,  was  liable  fi>r  his  onerous  debts  and  deeds,  in  pursuance 
of  the  act  1695  i  and  that  the  onerosity  of  this  tack  would  be.  sufficiently,  in^ 
structed* 

The  defender  replied^  imo^  JDr  Knox  had  no  total  possession  of  the.  estate  ; 
neither  did  he  possess  any  particular  part  of  it  as  apparent  heir ;  :btit.  only 
granted,  some  prartial  receipts  for  rents,;  not  amountmg  all  together: to  a  full 
year's  rent.     This  he^^did  bj^.tglefance  frcMii  liis  father,  who  hade  a  preferabU 
and  exclusive  righ^  to  possess  the  estate  by  the  c^mtteBy^  as  having  been  husband 
to  the  heiresst  and  h^d- children  by  her.     2do^  Tiie  tacks.  wercLgranted  wkhout 
his  fathojr's-pennissionj  ^n4as  he  was  desigoed.in.theni  younger  of  Kirkconnel, 
the  tacksmen  must  have  known  his  father's  preferable  right ;  which  must  like- 
wise  be  presumed,  as  the  courtesy  is  a  public,  and  not;  a  private,  title  of 
possession.     3^1-9,  The  act  1695  be'mg  a  correctory  law,  cannot  be  extended  be- 
yond its  precise  words  and  sanction.    /The  possession  intended,*  and  spoken,  of, ' 
in  the  statute,  is  only  the  possession  of  an  apparent  heir  errtitlcd  to  possess  urh- 
der  that  character. ,  The  possession  of.  a.  ^soor.  whose  father  has  a  liferent,  by 
which  he  the  father  has  a  preferable  title  ta  possess,  is  'not  such  aais  intended 
by  the  statute,  as  it  can  only  be.  constructed,  to  hav^  flowed  from  •  the  •  father^s 
tplerance  ;  and  must  be  considered  as  properly  his  possession,  since,  WithtMit  hrs 
consent,  the  son  could  not  have  access  to  possess. .  This  construction  of  the 
statute   is  supported  by  the  decision  24th  July  1752,  Pitcaim   r^/ra  Lundin, 
voce  Passive  Title. 

Pleaded  for  the  pursuers,  xmo^  The  father  never  was  in  possession  of  more 
than  the  half  of  the  mains,  being'  but  a  small  part  of  the  estate  ;  and  Dr  Knox 
appears  to  have  possessed  the  whole  lands  set  in  tenantry,  from  his  mother^ 
death,  in  1740,  till  his  own  death,  in  1748,  though  the  whole  receipts  granted 
by, him  have  not  been  recovered.     He  had  no  other  title  than  his  apparency ; 
nor  docs  any  mandate  or  commission  from  his  father  to  him  appear,  or  evidence 
that  it  was  in  virtue  of  a  tolerance  from  him  that  the  Doctor  possessed.     dd9, 
The  title  he  assumed  of  heritable  proprietor,  though  not  strictly  proper,  be- 
cause  he  was  not  infeft,  yet  being  the  title  under  which  apparent  heirs  comi- 
monly  act,  proves,  that  he  ascribed  his  possession  to  that  title.     Though  the 
courtesy  is  a  part  of  the  common  law;  yet  \ht  actual  title  which  a  husband 
jnay  thereby  have  \%facti,  and  can  only  appear  by  his  possession,  seeing  the' ex- 
tent of  it  depends  on  the  wife's  infeftment;  it  is  often  restricted  by  the  mar- 
riage-articles, and  creditors  arq  not  obliged  to  know  these  particulars*    Here 
creditors  and  tenants  who  contracted  with  Dr  Knox,  coul^  not  ascribe  his^pos- 
session  to  a  title  derived  from  his  father,  of  which  they  h   ^^  knowledge,-  e- 
pecially  when  they  saw  the  apparent  heir  for  so  many  y      >$  ^^aibing  his  po^ 
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session  to  his  own  heritable  title  only.  And,  ^tioy  The  act  1695  is  correctory ; 
but  this  case  falls  under  both  the  intent  and  words-of  it.  The  fair  construction 
of  the  statute  is,  that  where  an  apparent  heir  possesses  his  predecessor's  estate 
for  more  than  three  years,  his  oneroiis  debts  and  deeds  are  effectual  against  the 
succeeding  heir,  unless  it  is  proved,  that  the  apparent  heir  did  not  possess  un- 
der his  heritable  title;  but  under  a  singular  title  derived  from  some  other  per- 
son, preferable  to  and.  exclusive  of  his  apparency;  and  to  which  separate  title 
he  openly  ascribed  his  possession.  There  is  no  difference  between  the  courtesy 
and  any  other  right  competent  to  exclude  the  apparency;,  and  a  third  party 
having  such  right,  but  lying:  by,  can  never  be  said  to  exclude  the  apparent  heir 
from  possessing  properly  as  s^ch,  merely,  because  if  that  third  party  had  used 
his  right,  the  heir  would  not  have  had  access  to  possess.  Neither  can  an  appa^ 
rent  heir's  acquiring  any  singular  title,  keep  him  from  faUing  under:  the  act 
1695,  when  that  title  is  latent ;.  far  less  when  he  expressly  ascribes  Jiis  posses-i 
sion  to- his  heritable  title. — ^The  case  of  Pitcairn  does  not  apply  ;  for  there  Lun- 
din,  who  contracted  the  debt,  not  only  possessed  under  a  singular  title,  but 
truly  was  not  in  pbtestate  to  possess  as  apparent  heir  to  his  mother^  because  no 
such  title  was  known  to  belong  to  him  at  the  time. 

The  Court  gave  different  interlocutors  in  this  case  ;  which  seemed  to  be  at-? 
tended  with  difficulty. It  was  observed  on  the  Bench,  That  here  the  appa- 
rent heir  did  in  fact  possess ;  and  that  third  parties  were  in  bona  fide  to  contract 
with.  him,,  as  supposing  him  to  possess  under  that  character..-  . 
*  *  The  Lords  repelled  the  defence  on  the  courtesy  ;  and  found,  that  William 
JLnox  possessed  three. years  as  apparent  heir;  and  also  found,  that  the  tack, 
notwithstaiiding  of  its  endurance,,  is  good  against  Janet  Knox,  the.  heir  pass^ 
ing  by.*     See  Tack.  . 

Act.  Miller^  AdvQcaius.    .       AU.  Montgomery ^    Hew  Dalrjmple.  Clerk,  KuipatruL. 

I)':"R.  Fac.  CuL  No  224.  p.  413.    . 


No  ^^. 


176^.     February  14. 

Chakles  M'Kinnon:  of  M'Kinnon  a^insi  Sir  James  M'Donald-: 

The  lands  of  M'K.innon  having,  'anna  17 15,  been  forfeited  to  the  Cmwn  by 
the  attainder  of  the  deceased  John.M*Kinnon,  were  purchased  from  Lhe  Grown 
by  Sir  James  Grant,  who  conveyed  the  same  *  to. John  M^Kinnon,  junior^  eld- 

•  est  son  to  the  said  John  M'Kinnon  the  attainted  person,  and  the  heirs-male  of 

•  his  body  ;  whom  failing,  to  the  heirs-male  of  the  body  of  the  -  said  John  M*- 

•  Kinnon  elder ;  whom  failing,  to  John  M'Kinnpn  tacksman  of  Missinish,  and 
'  the  heirs-male  of  his  body ;  whom  failing,  &c.'  .  And,  upon  the  procuratory" 
of  resignation  contained  in  the  disposition,  the  said  John  M*Kinnon,  jfwwV,  ex^ 
pcde  a  charter  under  the  Great  Seal,  and  was  infeft.    John  M'Kinnon,  junior. 


No  34. 

Where  a  fee 
becomes  void 
hy  the  death 
of  the  pro- 
prietor, the 
next  heir  in 
existence  may- 
serve,  tho* 
there  be  a 
nearer  in 
hope.    And 
this  heir  who 
may  be  term* 
ed  heir  ex* 
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vNo  34*  died  in  the  year  1737  without  issue^male,  ^herehy  the  estate  would^  according 
HiTuJd  fo7  ^^  ^^  *^^^  settlemenft,  have  devolved  upon  the  male-issue  of  bis  father,  htfd 
payment  of  any  such  existed  at  that  time ;  but  none  existing,  the  said  John  M'Kinnon 
dsbii.  tacksman  of  Mi^sinish  was  served  heir  in  special  to  the  said  John  M'Kinnon, 

Junior,  his  ^rand-nephew,  and  was  infcft. 

John  M^Kinnott  elder,  the  attainted  pei-son,  having,  in  the  year  1743,  matN 
ried  a  second  wife,  bad  of  that  marriage'  two  sons,  Charles  M'Kii^noa  bom  ki 
the  1753,  and  a  younger  son  born  1756.  Charles,  who  wa#  Che  n^est  heit  in 
terms  •f  the  destination,  brought  a  process  against  Missinish,  for  declaring  his 
own  right,  and  for  setting  aside  Missimsfa's  service ;  And  obtained  a  decree  of 
the  Court  of  Session  ;  finding,  *  That,  upon  the  pursoer^s  birth,  ihe  defenders 
light  to  the  estate  of  M'Kinsion  resolved  and  became  void ;  tbst  the  pursuer  has 
nght  to  the  said  estate  from  the  time  of  his  birth ;  and  that  he  may  jaaake  up 
his  titles  to  the  estate  as  if  the  defender  had  never  been  entered.' 

As  the  estate  was  much  burdened  with  debt,  Missinish,  in  the  year  1751/  flt 
which  time  John  M*Kinnon  elder  bad  no  children^  nor  much  prospect  of  any; 
sold  part  of  the  estate  to  Sir  Jasnes  M'Donald,  at  the  price  of  L..7300  Sterling  j 
which  sum  was  wholly  or  nearly  applied  for  payment  of  the  Ifomiiy-debrs.  This 
•  price  was  reckoned  adequate  at  the  time  of  the  sale  ;  but  as  land  in  the  Isle  of 
Sky  came  soon  after  to  rise  in  its  value,  Charles  M'Kinnon,  in  the  yeftr  1758, 
found  it  his  interest  to  bring  a  reduction  of  this  sale  against  Sir  James,  upon 
the  following  ground,  That  MisstnisbV  right  to  the  land  was  temporary  only, 
and  not  such  as  to  empower  bim.fo  aKen  any  part.  Sir  Jame$>  on  the  other 
hand,  insisted,  into.  That  Missinish  was  proprietor,  and  consequently  entitled 
to  alien.  .2^0,  Stipposing  faim  no  more  than  a  curator  bon^rum,  the  sak  was  ne^ 
jcessary  for  payment  of  the  family-debts,  and  therefore  ought  to  be  found  ef- 
fectual. 

*  The  Court  sustained  the  sale  to  Sir  James  McDonald,  and  assoilzied  him 
from  the  reduction/ 

Instead  of  stating  the  pleadings  pro  and  con,  which  were  drawn  out  to  an 
enormous  length,  it  will  probably  give  more  satisfaction  to  set  forth  the  chain  of 
reasoning  that  arises  from  this  case  and  leads  to  the  judgment  given. 

By  the  common  law  of  .this  land,  no  man  can  serve  as  heir  to  a  pxedecessor 
but  he  who  can  qualify  himself  to  be  the  nearest  heir,  and  who  in  that  charac« 
ter  excludes  all  others,  which  is  the  precise  definition  of  an  heir  apparent.  It 
is  not  sufficient  that  he  can  qualify  himself  the  ncaiest  heir  for  the  time  j  fox 
that  circumstance  can  only  entitle  him  to  be  termed  heir  expectant,  but  does 
not  constitute  him  heir  apparent.  And  it  is  for  that  reason  that  when  a  man 
dies  without  children,  leaving  a  wife,  his  brother  cannot  serve  for  nine  months, 
because  of  the  possibility  that  the  rcKct  may  produce  a  child. 

The  only  exception  to  this  rule,  is  the  succession  of  the  father,  where  the 
son  dies  without  nearer  relations.    But  the  reason  is  obvious,  that  if  the  father 
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weie  ta  clelay  his  enttj  while  there  is  a  possilnlity  of  his  having  children,  who      No  34* 
would  he  nearer  heirs,  he  never  could  enter  at  alL 

This  necessary  exception  from  the  general  laile  of  succession,  has  drawn  a. 
long  with  it  another  exception  not  altogether  so  necessary.  The  proprietor  of  a 
land-estate  dies  leaving  a  father  and  a  sister.  The  sister  may  take  up  the  sue- 
cession^  though,  hy  the  possibility  of  her  father's  male  issue,  she  cannot  qualify 
herself  heir  apparent.  For  it  would  be  absurd,  that  she  can  bar  her  father,  and 
yet  not  be  entitled  herself  to  enter*  So  stands  the  common  law,  without  in^  - 
dulging  any  other  exceptions. 

The  case  is  still jnore  clear  against  an  heir  expectant,  when  we  take  under' 
consideration  the  present  settlement.  .  The  destination  is  '  to  John  M'Kinnon^  . 
'  Junior^  and  the  heirs-male  of  his  body ;  whom  failing,  ta  the  male-issue  of 
«  John  M ^Kinnon  eld^r ;  whom  failing,  to  Missinish,'  &rc.     Here  there  isL.410 
place  for  Missinish  until  he  can  qualify  that  the  male  issue  of  Jolin  M^Kinnon 
elder  have  failed,  which  in -this  case  he  never  could  do,  because  d^  facto  they  r 
have  not  failed* 

In  cases  of  this  nature,  the  practice  of  the  Roman  law  was  toname  a  curator  ^ 
hmorum^  who  managed  the. estate  till  time  made  ^it  certain  who  was  the  heir; 
aad  that  this  was  formerly  our  practice,  appears  from  a  decision  observed  by. 
Stair,  lathFeb.  1677,  Bruce ro/i^r^j  Melville,  wrr  SuccJMsioN,  .This  was  consi- 
deiied^  law  down  to  the  170.8,  when  on  the  2d  Jan.  1 708,  Lord  Monstuan  against 
Dame  Eliz.  M'Kenzie,  voce  Succession,  the  nearest  heir  for  the  time,  was  admitted    * 
to  serve,  though  there  was.  a  possibility  9f  a  nearer  heir.  . .  This  was  a  new  exertion.   • 
{^h^nolnlcojjicium^'in orderto remedymany hardships^ andeveninjusticethat must   . 
axjse  n  this  case,  from  the  aforesaid  rule  uf  succession  established  at  common  law. 
For  if  the  succession  be  suspended,  and  the  estate  be  put  under: .  the ::ananage« 
ment  of  a  curator,  two  consequences  must  follow  among  many  that  break  in 
M^g/^  th^  principles  of  justice. «  The  first  respects  the  creditors  of  the  deceased 
proprietor,  who. during  this  interval  jare  deprived,  of  every  legal  remedy  for 
iQgk'mg  their  debts  efiectuaL  .  A  change  to  enter  heir  is  the  first   step  of  dili- 
gence, which  is  indispensable  ;  and  yet  there  can  be  no .  charge,  if  there  be  no 
hdbr  to  be  charged.  .  The  next  respects,  the  heir  expectant,  who  is  also  heir  ap- 
parent, if  no  nearer  heir  shall  happen  to  exist;  and  if  this  man  cannot  enter   ^ 
hfir,  the  superior,  who  must  have  a  v,assal,  is  entitled  to  sweep  s^way  the  whole 
rents  by  a  declarator  of  non-entry.    Now  supposing  the  heir  expectant  to  be    . 
also  heir  apparent,  though  this  cannot  he  known  at  the  time,  he  is  entitled  to    > 
the  rents  as  heir  apparent,  from  the  very  moment  of  the  predecessor's,  death,  . 
and  yet  these  rents  are  levied  by.  the  superior  upon  a  good  tiik  in  law,  who  up- 
on that  account  can  never  be  bound  to  restore  them.    Here  is  another  wrong 
or  act  of  injustice  :  And  as  it  is  a  rule  in  equity,,  that  there  cannot  be  a  wrong 
without  a  remedy,  it  is  the  duty,  of  the  Court  of  Session  to  provide,  a  remedy,    , 
which  is  done  by  auiborising  the  heir  for  the. time  to  enter.    . 
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No  34.  It  being  now  established  that  the  expectant'  heir  may  enter,  the  important 

question  is,  What  ought  to  be  the  effect  of  such  entry  ?  The  following  answer 
is  founded  clearly  upon  the  principles  of  law  arfd' justice ;  that  such  entry  ought 
to  have  the  effect  to  remedy  the  unjust  consequences-  above  stated,  and  not  to 
Iiflve-any^Jiiither  feffect,  particularly  not  to  have  the  effect  of  forfeiting '  the 
Rearer-' heir  afterwards  born;  which  furfeiture  would  be  an  act  of  injustice,  no 
less  violent  than  those  above  mentioned,  to  remedy  which  the  service  is'authoris- 
(rd.  -This  would  riot  only^c  a  flagrant  wrong  in  the  Court,  *  bot  plainly  ultra 
vires.  For  though  the  Court  has  power  to  remedy  the  injustice  of  common 
law,  they  have  not  power  arbitrarily  to  alter  the  common  law;  anid  still  less  to 
alter  it  in  order  to  commit  injustice.  Hence  it  cleariy  follows,  that  the  service 
of  an  heir  expectant  cannot  have  the  effect  of  an  ordinary  service  to  transfer  to 
hirar  the  property,  so  as  totally  to  exclude  the  nearer  heir  afterward  existing ; 
for  this  would  be  forfeiting  an- innocent  man  of  his  property,  an  injustice 'which 
cannot  be-authorised  by  any  court. 

The  effect  of  such  a  service  being  thus  limited  upon  equitable  principles,  the 
only  remaining  question  is,  What  ought  to  be  held  the  nature  df  such  a  service, 
in  order  to  make  it  correspond  to  the  limited  effect  above  mentioned.  'If  held 
to  be  of  the  nature  of  an  ordmary  service,  and  that  the  heir  apparent  is  suffi- 
ciently secure,  if  the  heir  expectant  be  obliged  to  denude  in  his  favours;  I  an- 
swer that  this  renibecly  is  far  from  being  effectual,  for  if  the  land  be  transferred 
to  the  heir  expectant  in  property,  it  must  be  affected  by  his  debts  and  deeds. 
He  is  upon  the  supposition  similar  to  an  heir  of  entail  at  common  law,  who 
even,  after  incurring  an  irritancy,  can  alien  the  estate  before  a  declarator  is 
raised  against  him.  The  heir  expectant  continues  proprietor  till  he  be  decern- 
ed to  denude ;  in  thie  mean  time,  as  proprietor,  he  must  have  the  power  of  dis- 
posal. 

The  counsel  for  the  heir  apparent,  sensible,  for  the  reason  above  given,  that 
an  action  against  the  heir  expectant  to  oblige  him  to  denude,  is  no  security  to 
the  heir  apparent,  unwarily  yielded  that  the  property  is  transferred  by  the  ser- 
vice, but  that  the  right  of  the  heir  expectant  is  resolved  ipso  facto  upon  the 
existence  of  the  nearer  heir  ;  which  must  bar  the  debts  and  deeds  of  the  heir 
expectant,  according  to  the  rule  quod  resoluto  jure  dantis  resolviiur  jus  accipU 
entis.  But  this  construction  of  the  ^rvice  lies  open  to  many  objections.  In 
th&jirst  place.  That  a  pure  infeftment,  once  legally  established,  should  rcsohx 
ipso  facto,  is  a -novelty  in  the  law  of  Scotland,  and  contradictory  to  the  maxim, 
That  one  infeftment  of  property  cannot -be  taken  away  but  by  another.  2i^; 
Supposing  the  nearer  heir  to  exist  a  week  only  or  a  day,  what  becomes  of  the 
heir  expectant?  His  infeftment  is  voided.  Is  it  necessary  that  he  be  infeft  a  se- 
cond time  ?  And  if  his  first  infeftment  continue  in  force,  it  is  not  voided  ipso 
facto  by  the  existence  of  a  nearer  heir.  But  3/10,  Supposing  these  objections 
to  be  capable  of  a  satisfactory  answer,  the  great  difficuHy  remains  that  the 
^a3um  urged  is  not  applicable  to  this  case*-   It  is  evid^^^ti  ^^^^^^d,  from  prin- 
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ciples,  that  a  man  who  has  a  limited  right  cannot  convey  one  that  is  unlimited;  No  34^ 
and  it  is  equally  evident,  that  when  a  man's  right  is  reduced  a  frincipio^  all  the 
rights  derived  from  him  must  fall  of  consequence.  But  I  see  not  that  the  max- 
im can  be  carried  further.  A  case  resembling  the  present  is  a  feu  reduced  0b 
non  solutumcanoncm*  Here  the  right  of  the  author  is  resolved.  But  will  this 
resolve  an  adjudication  led  against  the  feuar  before  he  incurred  the  irritancy? 
By  no  means.  In  general,  it  is  necessarily  inherent  in  property,  that  the  sub- 
ject should  be  at  the  disposal  of  (he  proprietor ;  and  therefore,  if  I  have  the 
full  property  in  me  this  day,  my  deeds  and  debts  must  aSect  it ;  and  if  these 
be  once  legally  established  Jupon  the  land,  no  subsequent  event  can  render  them 
ineffectual  either  in  law  or  equity.  And  whatever  may  have  been  the  practice 
of  the  feudal  law,  I  |ee  no  foundation  in  common  law  that  recognition  should 
forfeit  those  rights  derived  from  the  ward-vassal,  which  he  could  lawfully  grant 
as  being  within  the  half  of  his  feu.  Tacks  indeed  are  not  effectual  against  the 
superior  while  the  land  is  under  ward ;  but  tiie  reason  is,  that  a  tack,  being  a 
personal  contract,  is  not  in  its  nature  effectual  against  any  but  the  contractors ; 
and  the  act  i8th,  ParL  1449*  "^^^^  them  only  good  against  a  purchaser,  not 
against  the  superior. 

Abandoning,  therefore,  this  plan,  1  suggest  another  that  seems  liable  to  no 
legal  objection,  and  at  the  same  time  does  justice  to  all  concerned,  which  is,  td 
hold  the  service  of  the  heir  expectant  with  the  infeftment  following  upon  it,  to 
he  a  conveyance  of  the  property  sub  conditioner  to  be  purified  in  case  a  nearer 
heir  exist  not,  and  to  be  void  aprincipio  if  a  nearer  heir  exist.  Such  condi- 
tional infeftments  are  no  strangers  to  our  law.  •  An  infeftment  a  ms  is  good  from 
Jts  date,  if  it  be  confirmed  by  the  superior  at  whatever  distance  of  time ;  and 
null  from  its  date  if  it  never  be  confirmed.  Aii  infeftment  in  warrandice  is  e- 
»qually  conditional,  depending  on  the  event  of  eviction  or  not  eviction. 

This  construction  of  the  service,  will,  on  the  other  band,  prevent  all  tlie 
'hardships  that  ensue  if  the  entry  of  the  heir  expectant  be  barred  ;  and  on  the 
other,  win  prevent  the  injustice  done^o  the  heir  apparent  if  the  service  be  held 
pure  and  not  conditional.  The  creditors  of  the  deceased  proprietor  have  an 
heir  whom  they  can  charge  to  enter  in  order  to  adjudge  the  estate  ;  and  the  di- 
ligence will  be^  effectual,  even  against  the  nearer  heir  afterwards  existing ;  be- 
cause the  heir  expectant  was  the  only  person  who  could  be  charged.  The  heir 
expectant,  by  being  admitted  to  enter,  bars  the  superior  and  levies  the  rents; 
and  if  a  nearer  heir  be  afterwards  born,  he  is  not  liable  either  for  the  debts  or 
4eeds  of  the  heir  expectant. 

At  the  same  time  the  heir  expectant,  though  a  conditional  proprietor  only, 
must  have  powers  of  administration  equal  at  least  to  those  of  a  curator  bonis. 
Therefore  he  can  do  every  act  ^f  ordinary  adminstratiori,  such  as  entering  vas- 
sals, paying  family-debts,  &c.  nay,  lie  can  do  acts  of  extraordinary  admini^ra- 
tion,  such  as  granting  real  securities  to  the  predecessor's  creditors,  and  even  sel- 
ling lahd,  if  such  acts  be  found  necessary. 
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No  34.  With  respect  to  the  rents  arising  after  the  predecessor's  death,  the  question  is. 

To  whom  these  ought  to  belong?  The  common  law  ^undoubtedly  bestows  these 
rents  upon  the  heir  apparent,  however  late  his  existence  be.     But  to  the  heir 
expectant  who  is  permitted  to  enter,  there  is  a  clear  defence  in  equity  against 
the  heir  apparent  claiming  these  rents  retro  from,  the  death  of  his  predecessor ;  . 
which  is,  that  as,  on  the  one  hand,  he  is  not  to  suffer  by  the  entry  of  the  heiir  . 
expectant,  so,  on  the  other,  he  is  not  to  have  any  benefit  from  it.     Now,  sup-  - 
poking  the  heir  expectant  had  abstained  from  entering,  the  rents  would  have  . 
been  swecped  away  by  the  superior  upon  a  declarator  of  non-entry.     And  . 
therefore,  as  this  evil  is  prevented  by  the  entry  of  the  heir  expectant,  it  is  just  v 
and  equitable  that  he  alone  should  have  the  benefit. 

The  President,  who  opposed  this  plan,  urged  the  only  argument  that  had  any 
weight  against  it.  He  yielded  that  the  definition  of  an  heir  apparent  in  the 
R6man  law  is  that  mc/rtioned  above;  and  hence  the  necessity  of  a  curator  bonis 
while  there  is  i  possibility  of  a  nearer  heir;  but  observed,  that  the  connection 
betwixt  a  superior  and  bis  vassal  has  occasioned  a  difierent  idea  of  an  heir  to  be 
adopted  in  the  feudal  law  ;  that  the  superior  being  entitled  to  have  a  vassal,  and 
not  being  bound  to  accept  for  his  vassal  any  person  but  the  heir  apparent,  these 
two  circumstances  conjoined,  determined  the  next  heir  for  the  time  to  be  the 
heir  apparent ;  that  for  this  reason  a  father  serves  to  his  son  ;  and  a  sister  to  her 
brother  even  during  the  life  of  the  father ;  that  the  only  exception  is  where  a 
proprietor  dies  leaving  a  wife  and  no  children,  in  which  case  his  brother  cannot 
serve  for  nine  months,  upon  the  ftvCurable  presumption  that  a  child  may  be 
conceived  et  qui  in  iitero  est  pro  j ant  ndto  babetur. 

Against  this  argument  two  things  were  urged,  imo.  That  it  establishes  the 
property  in  Missinish,  not  as  heir  expectant,  but  as  heir  apparent  in  the  most 
proper  sense  ;  which  of  course  vests  the  absolute  property  in  him,  descendible 
to  his  own  heirs;  contrary  to  what  is  agreed  to  be  law,  and  contrary  to  what  is 
found  to  be  law  in  this  very  case,  viz.  That  Charles  had  right  to  the  estate  the 
moment  of  his  existence ;  atid  he  accordingly,  by  authority  of  this  Court,  is 
served  heir  and  infeft.  ^do.  Supposing  the  next  heir  in  existence  at  the  death 
of  the  predecessor  to  be  the  heir  apparent  by  the  feudal  law,  yet  this  cannot 
jiold  in  the  present  case.  For,  by  the  settlement  above  mentioned,  Missinish 
is  not  called  to  the  succession  but  upon  the  failure  of  the  heirs-male  of  John 
M*Kinnon  elder ;  and  as  they  have  not  failed,  Missinish  can  have  no  title  to  the 
succession  by  this  settlement. 

The  plurality  of  the  Judges  came  into  the  opinion  that  the  infeftment  of 
Missinish  was  conditional  only.  But  there  was  no  Occasion  to  give  an  explicit 
interlocutor  upon  that  point ;  for,  by  a  great  plurality,  it  was  found.  That  the 
sale  to  Sir  jiames  McDonald,  though  an  extraordinary  act  of  administration,  was 
yet  a  necessary  act  to  save  the  family  estate  from  being  torti  to  pieces  by  the 
creditors  j  of  which  they  were  satisfied  from  evidence  proclvjCed  ^^  Court 
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The  only  difficulty  upcai  this  point  wft^^  Thftt,  to  empower  Missioish  to  sell,  i^  ^ 
he  ought  to  have  obtained  a  decree  ©f  the  Coyrt  of  Sesjsion,  finding  the  sale 
necessary.  But,  with  respect  to  this  difficulty,  I  suggested,  That  even  a  sale 
by  a  tutor  sine  decreto  will  not  be  redviced  if  it  be  found  advantageous;  bec^se 
a  reduction,  upon  that  supposicioo,  would  be  hurtful  to  the  pupil  instead  of  be- 
neliciaL  This  argument  concludes  a  for^pri  to  the  c^^  of  an  heir  e^^pect^ 
ant;  because  it  w  not  established  in  law,  otherwise  thim  by  analogy,  that  an 
heir  expectant  ought  to  have  a  decree  of  this  Court  in  order  to  sell.  Had  Mis*» 
sinish  applied  tothis  Court  for  power  to  sell,  the  cireuiastances  of  tlie  ca^e  were 
sucfa  as  tfaatjie  mu^  hsve  obtained  it;  and  equity  will  not  suflSeir  the  neglect  of 
this  precaution  to  be  laid  hold  of  for  voiding  the  sale,  when  the  pursuisr  by  tlurf 
neglect  is  n&t'indsmno  evitando^  but  10  lucro  captando. 

We  have  upon  record  Sir  George  Ixx^kharf  s  opinioo,  that  the  heir  expectant  - 

^serving  is  not  bound  to  denude  upon  exLAefice  of  a  nearer  hmr.  And  to  give 
n  specimen  of  a  "sort  of  reasoning  that  &>ut]d  countenance  in  the  last  century, 

'  Sir  George  founds  his  opinion  upoa  X.  85.  De  regulis  Juris^  *  non  est  novum  «t 

*  *quse  senel  utiliter  constitute  4unt,  duce&t,  licet  iUe  casus  extiterlt  a  quo  in i- 
'  tium  capere  non  pc^uerwit.' 

About  the  same  time  Missinish's  widow  brought  a  process  against  Charles  Mv 

tKinnon  for  payment  of  .400  merks  yearly  of  jointure  provided  to  her  in  her 
contract  of  marriage.  The  isbvioos  objection  to  this  claim  was,  that  it  is  not 
iike  the  former^  a  necessary  act  jof  administration  for  preserving  the  iuraily  e>- 
jtate ;  and  that  it  ought  xuat  to  be  sustained,  because  Missinish  in  effect  never 
:was  prpfHrietor.  It  carried,  however,  by  a  .{^untlity  to  sustain  this  claicnr;  in 
which,  as  it  appeared  to  mc^  the  Judges  were  swuyed  more  by  con^p^^ion  thaa 

:  by  law.    See  No  35,  infra. 

SeL  Dec.  No  zzg.  f.  298. 

^^  This  case  it  reported  in  the  Faculty  Collection : 

Ths  estate  of  Mackinnon  stood  disponed'*  to  John  Mackinoon  younger,  anid 

*  the  heirs*<iaa}e  of  his  body  ;  whom  failing,  to  any  other  son  of  the  body  of 

*  John  Mackinnon  elder ;  whom  failing,  to  John  Mackinnon  tacksman  of  Mis- 
'*  binish.* 

Upon  the  death  of  John  Mackinnon  youl>ger»  without  issue  made,  Mishiui^h 
*^erved  as  nearest  and  law&l  heir.male  of  pToviaion,  and  was  infeft. 

Some  years  after,  a  son,  Charles,  was  born  to  old  Mackinnon. 

Charles  insisted  in  a  process  againit  Misfainish,  as  stated,  idth  June  .1756, 
Ttdr^  Succession  ;  and  the  Lor]>s  fouiKl,'^That  the  pursuer  had  right  to  the  estate 
of  Mackinnoti  from  the  time  of  iiis  birth;  and  that  the  defender  is  obliged 
to  denude  thereof  in  his  fevour.* 

Having'  thus  pretailed  against^ishinish,  Charles  Mackinnon  obtained  hira^ 
^sdf  served  heir  of. provision  in  special  to  John  Mackinnon  youoger,  bisbro^ 
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No  34»      ther,  and  brought  an  action  of  reduction-improbation  for  setting  aside  the  sale 

of  the  lands  of  Strath,  part  of  the  estate  of  Mackinnon,  which  Mishinishf 
during  his  possession,  had  sold  to  John  M^Kenxie,  writer  to  the  signet,  for  be-^ 
hoof  of  Sir  James  Macdonald  of  Macdonald,  who  was  already  infeft. 

Pleaded  in  defence;  imOy  The  petitioner  is  bound  by  the  judgment  in  the 
case  of  Mishinish,  .being  his  only  title  in  the  present  action.  But  that  judgr 
ment  implied,  that  titles  were  properly  made  up  by  Mishinish  :  It  does  not 
find  his  right  to  have  been  void  ;  but,  on  the  contrary,  decerns  him  to  denude^ 
and  finds  that  the  right  of  the  pursuer  commenced  from  his  birth.. 

7,do^  As  Mishinish  was  rightly  served,  so  all  his  onerous  acts  and  deeds  must 
be  effectual  agaiilst  the  estate. 

3/;o,  The  obligation  to  denude  was  merely  personal,  and  cannot  af&ct  the 
right  of  a  third  party,  who  purchased,  bona  fide^  upon  the  faith  of  the  records, 
while  the  right  of  Mishinish  subsisted. 

Answered^  to  the  \st  *,  No  solid  argument  can  be  drawn  from  a  critical  in- 
terpretation of  the  words  of  the  interlocutor  in  the  case  of  Mishinish,  pro- 
nounced betwixt  different  parties,,  wbece  the  only  question  was,  whether  the 
remoter  heir  was  "bound  to  denude  upon  the  birth  of  the  nearer?  and  where 
the  validity  of  purchases  from  the  heir  in  possession  did  not  come  to  be  dis-> 
puted. 

To  the  2i  ;  Esto^  that  Mishinish  was  rightly  served,  still  his  right  was  con- 
ditional merely,  and  defeasible  in  a  certain  event ;  and  that  intrinsically,  from 
the  very  nature  of  the  right ;  like  a  right  to  excambed  lands,  or  a  right  to 
lands  gifted  by  a  donation  inter  virum  et  uxorem^  which,  though  indefeasible 
ex  facie^  are  affected  by  an  implied  condition,  upon  the  existence  of  which 
they  become  void,  as  if  they  had  never  existed. 

Or  perhaps  the  right  of  Mishinish  may  more  properly  be  considered  as  con- 
taining a  suspensive  condition ;  and,  since  the  condition  failed,  the  right  must 
be  held  to  have  been  void  from  the  first ;  like  an  infeftment  a  tne^  which  is 
pendent  on  the  condition  of  the  superior's  confirmation  ;  or  an  infeftment  in 
warrandice,  pendent  on  the  condition  of  eviction. 

In  this  view  of  the  case,  Mishinish  must  be  held  to  have  been  a  trustee  for 
behoof  of  the  nearer  heir,  when  he  should  exist.  And  an  implied  trust  is 
equally  effectual,  as  if  it  had  been  expressed  :  Thus,  where  a  sum  of  money  is 
provided  to  husband  and  wife  for  their  liferent-use  allenarly,  and  to  the  child- 
dren  to  be  procreated  of  the  marriage  in  fee,  the  husband  is  understood  to  be 
fiar  ;  but  it  is  only  as  trustee  for  the  children  nascituri. 

But,  allowing  the  cdndition  of  the  existence  of  male  issue  of  Mackinnon 
elder  not  to  have  been  suspensive  of  the  right  of  Mishinish,  but  resolutive 
merely ;  still,  it  will  not  follow,  that  his  acts  and  deeds  could  affect  the  fee  of 
the  estate. 

A  putative  heir,  served  upon  the  supposition  that  th^  nearer  heir  does  not 
exist,  possesses  under  a  similar  condition  j  and  the  consen»jet^^^  ^h  t^hat,  as  soon 
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S8  the  true  heir  appears,  his  infeftment  becomes  ybid,  and  every  burden  flies  No  34, 
ofF,  which  he  has  imposed  upon  the  estate.  In  the  same  way,  in  the  case  of 
the  protestant  heir,  who  has  made  up  titles  upon  the  act  1700^  c,  3.  by  ser- 
▼ice  and  infeftment ;  if  the  popish  heir  shall  take  the  formula  within  ten  years, 
the  former  infeftment  is  resoited ;  and  every  deed,  by  which  the  estate  might 
have  been  affected;  is  resolved^with  it* 

.  To  the  3^,  There  is  no  ground  for  saying  that  Mishinish  was  under  ^,  personal 
obligation  to  denude  upon  the  existence  of  the.  nearer  heir.  On  the  contrary, 
the  condition  was  inherent  in  his  "right.  Nor  has  this  doctrine  any  tendency  to 
weaken  the  security  of:  the  records.  Except  in  the  case  of  an  entail,  the  law 
proxmses  no  security  to  a  purchaser  from  looking  into  the  last  infeftment,  whe* 
ther  it  proceeded  upon  a  charter  or  aretour.  If  it  proceeded  upon  a  retour,  as 
in.  this  case;  it  is  incumbent  upon  him  to  look  into  the  destination  in  the  char-* 
ter,  and  be  cannot  .be  secure,  if  the  service  be  not  agreeable  to  that  destina^ 
tton,  or  if  any  of  the  heiris  preferably  called  do  or  may  exist.  . 
.  JZ^Jfii  ;  k  is  inconsistent  with  what  has  been  admitted -by*  the  pursuer,  ta 
bdLd  that  the  right  of  Mishinish  was  pendent  upon  k  suspensive  condition.  It 
is  an  agreed  point,  that  the  pursuer  has  no  right  to  the  rents  prior  to  his  birth  j; 
and  the  instances  of  resolutive  conditions  inherent^  vi  Ugis^  ^appeaixto  be  mis- 
taken. F(Mr,  with  respect  ta  aright  of  excambed.. lands,  the. contract  of  ex- 
oambion  poNints  oui  the  nature  of  the  rig}it,  and  put&  the  purchaser  on  his 
guard.  With  respect^. to  lan^s. gifted  by  a  husband  to  his  wife»  the  designation 
of  the  disponer  is  a  sufficient  warning  ;  and^  as  to  purchases  from  the  protest^^ 
ant  heir,  he.is  always  served  virtute  actus  parliaments^  /which  is  equivalent  to  a 
recital  of  the  whole  statute. 

Thb- Lords-  "  sustained  the  minute  of  sale  entered  into  between  John  Mac- 
kinnon^  of  Mishinish,^  and  John  Mackenzie  writer  to  the  signet,  with  the  sasine 
thereon,  and  disposition 'in  implement  of  the  said  minute,  by  the  said  Joha> 
Mackinnon,  in  favour  of  the  said  John  Mackenzie,  as  sufficient  to  exclude  the 
pursuer's  title  j.  and,  therefore,  assoilzied  from  the  whole  conclusions  of  the  pur- 
suer's libel  .*• 

Afterwards,,  Charles  Mackinnoa.  raised  a. new  summons^  in.  which  he  sub^ 
sumed,  that  the  service  of  Mishinish  was  enoneoua,  and  contrary. to  law ;  and  . 
emicluded,  that  it  should  be  declared  to  have  been  null  and  \oid  ab  initio^ - 
This  action  having  been  remitted  to  the  former,  which  on^s.  kept  ia  dependence 
hy  a  petition^  introduced  a  new  field  of  arg^ment.^ 

JP/^arf^rf  for  the  pursuer;  By  the* Roman  laji^,  he  is  heir  *  Que m.. nemo pne-» 
*  eedit,;  aut  prsecedere  potest..*  This  was  the  rule  in  intestate  succession,  which 
dependis  upon  the  implied  wijl.of  the  defunct }  much  more  ought  it  to  hold 
in  succession  by  destination,  which  is  founded  upon  his  express  will;  and,  it  ia 
adear  contradiction  to  that  will,  if  a  person,  who  is^called  49^^  another,  ^  be 
allowed,  to  enter  to  the  succession  before  that  other  has  failed. 

In.  like  manner,  the  substitute,  was  never  admitted,  so  long  ^  there  was  1^. 
possibility  that  the  institute  might  exist.    Accordingly,  in  our  settlements,.  thcL. 
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N0'J4«       clause,  quihus  dtficicjitibus^  has  always  been  understood  to  denote  fb^/itfoamspiff 

iificieutibus.    The  case  must  often  have  occurred  in  tailzied  succession  j  ytt 

^         tha-e  is  no  example  of  a  remoter  heir  attempting  to  serve  till  Bruce  against 

MeMUe  in.  1677,  ti^r^  Succession,  where  the  chim  was  rejected.     Aod.thougfa 

.  afc^rwsods,  in  Moumste wart  against  M'Kentie  in  1708,  Ibidem,  the  remoter  bdr 
was  admitted  to  serve,  it  was  only  with  a  Yiew  of  avoiding  the  inconvenifencies 

>  of  a;iracaQt  fee,  ^not  that  he  was  considered  as  the  true  heir;  for  he  was 
found  obliged  to  denude,  as  soon  as  the  true  heir  existed. 

If  Mi^hinisti  shall  be  .considered  as  havmg  been  the  trut  hek'  at  the  time  of 
his  service^  tlie  contoquence  is,  that,  tfaoiagh  he  bad  not  served  tHl  .after  the 
pursuer^s  birth,  he  isiu«t\still  hav«  boeh  preferred  :  The  ngbt  could  ixot  depend 
upon  the^m^  of  the  service  j  nay,  if  he  was  n^^okrty  served  at  ali^  .be  cooid 
not  have  been  obliged  to  detiude.     Semel  bates  semf^  b^rcs  ;  if  the  light  was 

.  once  vested  in  him,  it  could  not  determine  upon  a  fotoie  contingency. 

.  Such  is  the  doctnne  of  the  Roman  law ;  and,  though  the  f^rms  of  feudal 

.  conveyances  cannot  be  regulated  by  that  law*  yet  there  is  no  mconsistency  in 

•  supposing  that  the  effect  of  the  right'  &ft*rit4s  constituted,  ntwy  be  determined 

.  by  it. 

•Arid  the  inconveniencies  which  may  be  said  to  arise  from  keeping  the  fise 
vacant,  are  not  to  be  put  in  the  balance  with-  the  injustioe  of  allowing  the  re- 
moter heirs  to  enter,  and  squander  or  sell  the  estate.     But  A\  those  jnconveiu* 

.  encies  may  be  obviated,  by  vesting  the  estate  in  a  <uratcr  banisy  with  powess 
similar  to  those  of  a  trustee  in  an  English  contract  of  marriage,  who  may  liold 
the  estate  for  many  years,  for  behoof  of  heirs  linborn,  withtot  any  inconve- 
nience. 

Indeed  the  end  may  be  attained  in  a  different  way,  by  allowing  the  heir  ex- 
isting to  serve  in  the  mean  time,  and.to  m^k^e  up  iScudal  titks ;  but  so  as*  upon 
the  existence  of  the  nearer  heir,  his  service  and  infeFunent  maj  becoaae  null 
and  void,  ab  initio. 

And  so  it  is  in  the  conditional  institutions  of  the  Roman  law.  If  the  con* 
dition  exists,  the  institute  is  heir,  and  was  heir  from  the  death  of  the  testator; 
if  the  condition  fails,  he  is  not  heir,  nor  ever  was  heir  from  the  begizix^ng. 
Again,  if  the  institute  will^nd  caution,  he  is  admitted  to  possess,  and  there  is 
no  place  for  2i  curator  bonis  ;  I.  12.  D.  qui  siUisd.  cog.     Upon  this  .authority, 

.jthe  pursuer  may  admit  that  Mishinish  was  entitled  to  possess,  nay,  that  he  was 
entitled  to  make  up  feudal  titles :  But  that  possession,  and  those  titles,  will  not 
invert  the  nature  of  his  right,  or  make  it  absolute  and  indefea^ble»  when  it 
was  plainly  conditional,  by  the  very  titles  upon  which  he  was  admitted,  to  tlie 
possession,  and  defeasible  upbji  the  existo^e  of  the  heir  who  was  called  before 
him. 

Answered;  The  doctrine  of  the  pursuer  would  be  attended  with  the  most 
extraordinary  consequeryces.    In  a  settlement  hke  the  present,  there  might  be 

jk  jpo^sihUity  pf  the  existence  of  a  nearer  heir,  for  half  ^  ^^tury  or  mire. 
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Daring  all  that  period,  the  yassals  of  the  defunct  would  have  no  superior ;  his      No  34. 
superior  no  vassal ;  his  creditors  could  do  no  diligence  against  the  estate ;  his 
debtors  could  not  make  payment ;  his  heir-ship-moveables  would  perish  without 
any  to  use  them. 

To  remedy  these  inconveniencies,  by  allowing  the  fee  to  fall  into  the  hands 
of  the  superior,  would  certainly  be  contrary  to  the  will  of  the  defunct.     The          i 
expedient  of  appointing  a  curator  ioniV  would  be  but  a  partial  remedy,  suppos- 
ing  it  to  be  competent  j  and  the  pernicious  effect  of  it  to  the  country  in  gene- 
ral is  obvious. 

The  ingenious  subtleties  of  the  Roman  law  do  not  enter  into  this  question. 

The  maxim,  that  an  heir  is  quern  nemo  pracedere  potest^  is  not  received  with 
us. .  On  the  contrary,  a  father  may  serve  heir  to  his  son,  though  there  is  always 
a  possibility  of  the  existence  of  issue  of  his  own  body,  by  whom  he  would  be  ^ 
excluded;  Stair,  III.  5.  50.    In  the  same  manner,  a  sister  may  serve- heir  to 
her  brother;  a  brother  consanguinean  may  also  serve,  though . in  both  these    - 
cases,  there  is  a  possibility  of  a  nearer  heir.     The  chancery  is  bound  to  issue  •^ 
brieves  in  favour  of  the  actual  heir ;  and  the  question  is^  quis  sit  prppinquior  *^ 
hseres,  not^;;isit,  or  quis  «sse  ^^jjiV  .^ 

The  question,  whether  the  actual  heir  should  be  albwed  to  serve,  appears  ta 
have  occurred  for  the  first  time  in  the  case  o4Cofehouse,^^w/M^  1647,^  and  wa* 
adjusted  by  the  Lords  upon  a  reference.  .In  stating  that^case, 'Lord  Stair,  III. 
5.  50.  gives  bis  opinion,  rthat  the  person  ougtit  to  be  served  who,  at  the  time  of 
the  decease,  is  nearest  heir.  . 

It  is  true,  that  in  the  jcompetition  about  the  succession  of  the  estate  of  Le- 
ven,  lath  February  1677,  Bruce  contra  Melvill,  voce  Succession,  the  Courts 
by  a  plurality,  refused  to  allow  the  actual  heir  to  serve,  and  left  the  estate^ 
to  be  administrated  by  a  curator  bonis  ;  but,  upon  looking  into  that  decision^    . 
reason  will  be  fiDund  for  not  holding  it  as  a  precedent. 

iLotiKdingly^  (tbt^ext  time  the  question  came  to  trial,  in  the  succession  of  T 
Sir  George  Mackenz^ie,  (Mountstewart  against  M*K.enzie)  the  actual  ^  heir  was    • 
allowed  to  serve,  observed  by  Dairy  mple  and  Fountainhall,  both  of  whom  re- 
matt/  that  the  judgment  proceeded  upon  no  speciality,  but  npon  the  abstract.,  t 
ptrint,  as  to^which  the  Lords  were  unanimous.   . 

Soon  after,  an  opportunity  occurred  xrf  again  giving  judgment  upozir  the  same    : 
point.     For,  the  possible  heir  having  existed,,  an  action  was. brought  in  his 
name,  and  the  henr  served  decerned  to  denude  ;  6th  and  :^3th  December  1709, 
voce  Succession- J  and  the  same  judgtnent  was  given  in  the  original  queittion 
With  Misbinish  in  1 756,  • 

^  The  Lords  sustained  the  defence,  and  asseikied.frcm  the  reductioa  of  the    ^ 
$crvice.**    SeeNo  35.  w/r«-  >^ 

A4t.  FinfJUOBj  J^urutf  JJm  ^an^f^  jfai*  Jim  Djmifau     Alt  Loclharl,  Gardttiy  Srr  D.  Da//ymfli»     > 

G.  JT.  Fac*  C9I  No  2.  p.  194*  ,. 
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No  35- 

A  jointure 
provided  by 
the  actual 
heir  in  pos- 
session, 
good  against 
the  estate* 


1765-    Ftbruary  1$.        Mrs  Aifs MAfXOoiiAU)  against  Charles  Magkinnom. 

John  MacKinnon,  tacksman  of  Mishinish,  married  Ann  Macdonald,  daugh- 
ter of  Donald  MacdonaM  of  ♦Bcnbecula,  and,  by  postnuptial  contract,  provided 
her,  in  the  .cvcjit^f  her  aurvivance,  in  a  liferent-annuity  of  200  merks. 

During  tlie  man;iage,  Mishinish  acgiiired  the  possession  of  the  estate  of  Mac- 
kinnon,  in  the  manner  expUined  in. the  preceding  decision.  And,  upon  the 
narrative,  that  a  small  additional  tocher  had  been  paid  him,  he  provided  her  in 
the  locality  of  certain  lands,  part  of  the  estate  of  Mackinnon. 

After  the  death  of  Mishinish,  an  action  was  brought  by  his  widow  against 
Charles  Mackinnon,  now  of  Mackinnon,  for  the  mails  and  duties  of  her  loca- 
lity lands. 

Sundry  objections  were  pleaded  to  the  titles  produced  by,  the  pursuec;  but 
what  the  defender  relied  on,  was  the  general  argument  of  ihe. defect  of  power 
in  Mishinish  to  burden  the  estate. 

*'  The. Lords  repelled  the  defences.'* 


Axt  yiffJHf/fffr^,  ^^^'* 


C.T. 


Ait. 

Fac.  CoL  No  2.  p.  ipg. 


1771.     February  25. 

'***  This  and  the  preceding  case  having  been  appealed,  the  House  of  Lordc 
Ordered  and  Adjudged,  That  the  appeal  be  dismissed,  and  that  the  interim- 
jcutors^ therein  cortfplained  of be^and the  same.arc,  hereby  affirmed- 


No  36* 

The  heir  ap- 
parent of  a 
person  origi- 
nail/  vested 
with  a  right 
6f  presents- 
tion  to*  an 
hospital,  bj 
the  deed  of  a 
third  party, 
was  found  en- 
titled without 
a  service  to 
present  upon 
a  facancy. 


^774.     June  2%. 

Captain  Joseph  Cave  against  The  Governors  of  (he  Merchant  SlUdem 

Hospital  of  Edinburgh. 

^One  of  the  patrons,  having  right  of  presentation  to  the  Trinity  and  Merchant 
Maiden  Hospitals  in  Edinburgh,  vnis  the  deceased  Joseph  Cave,  engraver  to  hit 
Majesty's  mint  in  Scotland,  in  consequence  of  a  donation  of  t^  sum  of  L.  2000 
Scots,  made  by  Robert  Murray  merchant  in  Edinburgh,  to  each  of  the  said 
hospitals,  and  particularly  destined  '  for  alimenting  and  maintaining,  accord- 
' ,  ing  to  the  rules  and  constitutions  thereof,  a  young  girl,  to  be  presented  by 

*  Mr  Cave  and  his  heirs  to  the  Merchant  Maiden  Hospital,  and  a  person  to  be 

*  ..fay;  him  and  bis  heirs  presented  to  the  Trinity  Hospital/ 

The  said  Mr  Joseph  Cave  (whose  presentations,  while  he  livedo  were  regular- 
ly admitted),  having  died  in  bad  circumstan^s,  none  of  his  children  inclined 
to  represent  him.  His  eldest  son,  Dr  Jatae^  Cave,  however,  (it  was  said), 
^rantejl  a  presentation,  vrpon  a  vacancy  happening  in  xb^  Trinity  Hospital,  ia 
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fmvaat  o£  a  per&^n,  \Vho  wu  readily  admitted  hj  the  Gowmow  of  that  bos-       j^q  jg^ 
pilid* 

A  vtc«ocy  faa/ving  taken  pkcein  tbe  Merchant  Maiden  Hospitalt  about  two 
yean  ago.  Captain  Cave,  the  imnsediate  younger  brother  of  Dr  Cave,  (now 
deceased)  grunted  a  pceseotation  in  favour  of  a  young  girl ;  but  when  this  pre^* 
sentatioa  was  ktid  before  a  general  meeting  of  the  Governprs,  they  refused  to 
sustain  it,  upon  this  ground,  that  he  oughl:l:o  have  produced  a  service,  aa  heir 
general  to  hisiiiiber,  in  order  to  instruct  his  title. 

Captain  Cave,  upon  this  lefuso),  brought  an  acttoo  against  the  Governors,  to 
sustain  Im  presentation,  and  to  admit  the  presentee,  and  to  make  paymont  of 
damages,  &c. 

Pleaded  for  the  defenders ;  The  statutes  of  the 'hospital  prcrvide,  in  the  case 
of  presentations.  That  rhe  donor  and  his  heirs  ^all  have  the  right  of  presenting. 
And  the  qnesticfn  here  is,  if  an  apparent  heir,  without  maUng  vfp  any  titles,  cati 
»«xerci«  this  right? 

It  is  clear,  thatthe  person  having  right  to  this  presentation  mu^  be  heir  to 
.Joseph  Cave,  either '  designative  or  active  ;'  and,  though  the  defenders  admits 
that  an  heir  may  be  called  or  described  designative,  without  actual  representa- 
tion, (see  Dirleton,  tit,  De  feodo  pecuniae,  qo^est.  12.  8cc.  Bankton,  b.  3.  tit.  5. 
S  54.)»  they  doubt  very  much  if  this  is  one  of  the  cases  to  which  the  distinc* 
tion  can  apply ;  for  that,  by  the  express  tehns  of  Robert  Murray's  doaation,  the 
right  of  presentation  was  given  to  Joseph  Cave  himself,  and,  failing  bioi,  to 
his  heirss  so  that  his  heirs  must  take  the  right  out  of  him  ^  and  no  room  is  left 
for  the  distincti<»i  above  mentioned,  in  case  the  Court  were  of  oj>inion  that  this 
is^  a;  patrimonial  right. 

'Upon  this  point,  the  defenders  know  ^ell,  that  titles  of  Jionotir  and  offices  rf 
<lignity  transmit,  jtere  sanguinis,  without  any  service ;  but  they  never  under« 
stood  that  a*patronage,  or  a  right  of  presentation,  was  of  that  nature.  It  is 
neither  aa  office  nor  a  dignity,  but  a  patrimonial  right  or  interest,  making  a 
part  of  the  person's  estate  who  has  it,  and  which  must  be  transmissibte,  in  the 
same  way  with  any  other  part  of  his  estate.  It  never  was  doubted,  that  the 
patronage  of  a  church  required  service  to  carry  it  to  the^eir.  A  right  of  prci. 
renting  to  a  college,*  to  a  bursary,  to  an  hospital,  or  to  any  other  endowment 
from  which  profit  arises,  -must  be  upon  the  same  footing.  A  patronage  and  a 
peerage  never  were  considered  to  have  the  smallest  resemblance  to  one  another* 
In  the  case  of  the  burgh  of  Wick,  reported  by  D.  Falconer;  No  8.  p.  1850,  the 
Court  found  Lord  Caithness's  privilege,  of  approving  of  the  leets,  to  be  trans- 
missible, and  transmitted  with  the  estate,  and  not  to  beo^  the  same  nature  with 
his  dignity.  Neither  does  it  occur  that  there  would  be  any  expediency  in  allow- 
ing this  right  to  be  carried  without  a  service,  which  is  the  legal  and  proper  mode 
t)f  evidence  ^  and,  upon  production  of  the  retour  to  the  Governors,  this  at  once 
instructs  the  ritle  of  the  claimant. 

yoL.xni.  29  X 
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No  :i6. 


Answered  ;  Were  the  pursuer  insisting,  in  the  right  of  his  father,  for  the  tn^ 
jovment  of  an  heritable  subject  that  had  belonged  to  him,  it  might  be  main* 
tained,  that,  before  he  could  vixxdicate  any.  such  subject,  it  behoved  him  to 
connect  himself  with  his  father  by  a  service ;  but  that  is  by  no  means  the  case. 
His  father  had  no  interest  in  the  mortified  sum,  further  than  that,  during  his 
life,  he  had  the  personal  privilege,  conferred  upon  him,  of  presenting  a  young 
girl  to  be  maintained  and  educated  in  the  hospital ;  and  that  the  hospital,  sim* 
ply  by  the  mortification,  were  bound  to  admit  such  girls  as  should  be  presented 
by  him  upon  a  vacancy ;  and,  although  the  same  privilege  devolved  upon  .his 
death  to  bis  eldest  son,  and  upon  his  failure  to  the  pursuer,  yet  neither  the  one 
nor  the  other  could  be  said  to  enjoy  it  in  the  right  of  their  father,  but  only  in 
consequence  of  the  deed  of  mortiBcatkm  granted  by  Mr  Murray,  which  con- 
ferred that  privilege  upon  Mr  Joseph  Cave's  heirs  and  successorsi  after  his  death* 
The  pursuer,  by  using  his  privilege,,  takes  up  no  part  of  his  father's  succession, 
nor  does  he  intermeddle  with  any  thing  that  properly  belonged  to  him.  He 
only  renders  effectual  the  ends  and  purposes  for  which  the  mortification  was 
made,  and  is  therefore  under  no  necessity  of  making  up  any  sort  of  title.  He 
must  indeed  show,  to  the  satisfaction  of  the  Hospital,  that  he  is  the  person  who 
was  authorised,  by  the  deed  of  mortification,  to  name  the.  young  girl  for  whose 
education  and  maintainance  the  charity  was  bestowed;  but  that  he  does  suffi- 
ciently, when  he  proves  that  he  is  the  lineal  representative,  or,  in  other  words^ 
the  apparent  heir  of  his  father.. 

A  right  of  patronage  is  very  different  from  that  which  the  pursuer  claims; 
it  is  an  heritable  subject,  in  tlie  most  proper  sense  of  the  word,  and  is  general- 
ly annexed  to  baronits  and  other  tenements,  when  it  passes  by  infeftment.  It 
also  gives  right  to  emoluments,  besides  the  power  of  presentation,  especially 
to  the  tithes,  (where  there  is  no  other  titular),  which  are  often  very  valuable  ; 
but  the  pursuer  can  reap  na  emolument,  nor  can  he  draw  any  profit  from 
the  privilege  he  now  clauudw 

The  Court  found  *  that  the  puisuer,  being  heir  apparent  to  Joseph  Cave,  is 
entitled  to  present  in  terms  of  Mr  Murray's  mortificatioo,  without  any  service, 
and  therefore  decern  in  the  declaiator.' 

Reporter,  Gardmiotk.  Act.  fTig^.  Alt.  Ilajf  Campbell.  Clerk,  KirkpatricL 

FqL  Die.  V.  3.  p.  259,     Fhc.  Col.  No  118.  /.  318. 
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Though  the 
aTfcesTor  die 
In  the  most 
i]istant  parts, 
ng  adJitiua 


1783.     November  14.     David  Henderson  against  Robert  Campbell. 

Robert  Caisipbell,  residing  in  Ayrshire,  was  the  heir  of  James  Campbell, 
who  died  in  the  East  Indies.  Upwards  of  a  year  after  his  death,  but  several 
months  less  than  one  from  the  time  when  the  news  of  it  were  received  in  this 
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country,  Hcnderscm,  a  creditor  bf  Robert,  obtained  a  decreet  of  adjudication 
against  h\m^  as  charged  to  enter  heir  to  James. 

A  judgment  of  the  Sheriff,  decerning  in  favour  of  the  adjudger,  in  an  ac- 
tion of  removing  from  the  lands  adjudged,  was,  by  bill  advocation,  brought 
under  the  review  of  the  Court ;  the  heir  complaining,  that  be  had  been  denied 
the  benefit  of  the  annus  deliberandi. 

The  Lord  Ordinary  refused  the  bill  of  advocation. 

The  heir  reclaimed  to  the  Court,  and 

Pleaded'^  The  heirs  of  persons  who  happen  to  die  in  the  most  distant  pnrt« 
of  the  world,  are  certainly  not  less  entitled  to  the  benefit  in  question,  than 
fkose  aore  whose  ancestors  have  never  stirred  from  'home.  But  if,  as  has  been 
done  in  this  case,  the  annus  deliberandi  were  to  be  computed  prior  to  the  time 
when  notice  of  the  predecessor's  death  shall  bave  reached  the  heir,  the  conse- 
quence, equally  imavoidable  and  unjust,  .most  ever  be»  to  deprive  such  heir, 
wholly  or  in  part,  of  that  most  important  privilege.  There  cannot  be  any 
foundation  iniaw  for  so  great  an  inconsistency.  The  jus  deliberandi^  borrow-* 
ed.from  the  Romans,  is  a  part  of  our  common  law,  and  ought  always  to  be  un- 
derstood according  to  its  true  spirit  and  meaning.  In  ordinary  cases,  no  doubt, 
the  proper  method  of  computation  is  to  begin  from  the  predecessor's  death;  and  in 
some  statutes,*  as  1503,  cap.  76*  and  4  540,  cap».^o6.  this  is  of  course  recognised. 
Where,  however,  without  sacrificing  the  privilege  itself,  such  a  computation  be- 
comes  impossible,  law  cannot  but  concur  with  reason  in  adopting  a  different  mode. 
Thus,  in  the  casiB  of  posthumous  heirs,  the  year  is  reckoned,  not  from  the  time 
of  the  ancestor's  death,  by  which  means  the  benefit  might  seldom  have  its  ef- 
fect, but  from  that  of  the  cliildrctfs  birth,  iSth  February  1627,  Livingstone 
against  FuUerton,  voce  iNDUci-aE  Lkgales.  On  the  same  principle,  where  several 
apparent  heirs  have  happened  to  come  in  the  place  of  one  another,  a  full  year, 
calculated  from  the  period  at  which  the  succession  devolved  to  them  respective- 
ly^ has  been  allowed  to  eacTi,  Bruce  antra  Earl  of  Soutbesk,  voce  Heir  cum 
Beneficio.  No  reason  appears,  why  a  principle,  so  rational  in  itself,  and 
so  well  established  by  precedent,  ought  in  the  present  instance  to  be  dis- 
regarded; especially  ias  the  question  here  concerns  merely  probabilem  causam 
titigdndi,  to  the  eflfett  of  admitting  the  matter  by  advocation  to  a  more  perfect 

discussion. 

Answered ;  The  doctrine  of  *  charges  to  enter  heir*  is  to  be  strictly  limited 
by  the  terms  of  the  statute  of  1540,  c.  ro6.  which  introduced  that  mode  of 
proceeding.  Now  that  enactment  expressly  mentions  *  year  and  day  after  the 
•  decease  of  the  father  or  predecessor/ 

Besides,  the  relaxation  or  extension  of  the  law  contended  for  by  the  heir 
seems  in  itself  altogether  impracticable.  For  what  an  infinite  number  of  pe- 
riods for  the  deliberation  of  heirs  would  the  Court  have  to  devise,  in  order  that 
those  times  might  correspond  to  the  endless  diversity  of  the  distances  from  this 
country  to  all  the  parts  of  the  habitable  earth  ? 

29  X  2 
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Repiied;  No  argament  from  the  strictness  of  interpretatidnf  belonging  to  sta- 
tutes that  confer  privileges,  can  militate  agaimtfthe  heir..  If  the  statute  of  ^^ 
1540  introdaced  a  privilege,  it  vras  not  in  favour  of  heks,  but  in  direct  oppo- 
sition to  them;  being  in. behalf  of  creditors  alone,  whb  fbrmerlj  had  no  means  . 
of  attaching  the  heritage  of  debtors  whose  heirs  remained  unentered.  Nor  is  : 
there  any  difficulty  in  ascertaining,  either,  in  genersd^  the  time  requisite  lo  ob«^^ 
tain  information  from  .any  comer  of  the  world,  or  the  particular  feet  when  such  . 
intelligence  has  been  actually  received  ;  after  which  there  is  nothing  ^rther^to  . 
be  required.  It  is  not  an  infinite  variety  of  different  periods,  but  the  single  j 
6pace  of  year  and  day,  to  which  the.  attention  of  the  Coort  will  be  called* 

Observed  on  the  JQencfa ;  It  would  be  highly,  inexpedient  and  uirjisak,  were  > 
the  efi^ct  of  the  diligence  of  creditors  to  depend'  on  the  caastnd.  circmnstaaoB  ^ 
of  the  particular  time  necessary  for  ccnununicating  aouce  <^^the  predeeessor'sL: 
death  to  the  heir,  whose  place  of  residence  may  be  unknown  to  the  crcditDfis. 

The  Court  '  adhered  to  the  interlocutor  of  the  LoidOrdinasy.on  the  bills.' 
'    Afterwards  a  reclaiming  petition  for  thehehr  was  refused, 


Lord  Ordioary,  SionefiM.        For  Henderson,  C  Ftrgussott.        Alt.  Croshie^  M^CormUi.  . 

I  _ 

S.  Fac.  Cot.  No  i«o.  p.  189. . 


No  38. 

Inhibition  us- 
ed against  an 
intermediate 
apparent  heir, 
of  no  effect 
after  the  sue* 
cesion  is 
taken  up  bj  a 
subsequent 
heir  serving 
to  the  prede- 
cessor last  in* 


jiyi6.    August  14-      Christian  Sijthejlland  against  J^an  SirraERLAND; 

An  apparent  heir  executed  adeedin  favour  of  Christian  Sutherland,  on  which 
she  used  an  inhibition  against  hira.  He  afterward  granted  an  obligation  to  Jean 
Sutherland. 

,  On  the  de^th  of  the  apparent  heir,  after  being  three  years  in  possession,  the 
person  succeeding  made  up  titles  to  the  remoter  predecessor.  In  a  competi- 
tion which  followed,  between  the  inhibiter  and  the  other  grantee,  the  former 
claimed  apreferenee  in  virtue  of  that  diligence  i  to  which,  as  being  directed 
against  an  heir  who  died  in  the  state  of  apparency,  the  latter  objected,  and 

Pleaded  ;  Though  an  apparent  heir  has  a  title  to  the  annual  produce  of  the 
estate  during  bis  life,  yet  dying  before  service^  he  cannot  transmit  any  right  in 
the  estate  itself,  which  still  remains  in  bareditate  JMente  of  the  ancestor. .  All 
diligence,  therefore,  intended  after  bis  death  to  affect  such  estate^  as  having 
been  his  property,  must  be  inept  and  void. 

.  The  statute  of  1695,  ^  ^^  tx\xt^  has  made  the  person  serving  heir  to  a  prede- 
cessor last  infeft  liable  for  the  debts  and  deeds  of  interjected  apparent  heirs 
three  years  in  possession.  This,  however,  is  no  more  than  a  personal  obliga^ 
tion,  through  which  alone,  or  as  being  thus  creditors  to  the  heir  served^  those 
of  the  intermediate  apparent  heirs  have  access  to  attach  the  estate  y  so  that  in 
this  respect  the  statute  has  made  no  alteration  of  the  common  law. 

Now,  though  inhibition  may  affect  subjects  to  he  afterwards  ac<juired  as  well 
as  those  antecedently  belonging  to  the  party  inhibited,  the  dUigence  in  question 
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moat  be  umT^iiiogt  as  having  beta  used  agaiQst  a  person  wbo  was  at  no  time 
]9opnetor»  No  ^iUgence  caa  have  efiect  in  this  case^  but  th9t  whi^h  k  ditect- 
ed  agaifist  tbebek  whose  right  is  compieCed  by  service. 

Answered ;  The  object  of  inhibition  is»  to  preclude  debtors  from  disappoint^ 
iag  the  claims  of  their  creditors^  by  posterior  deeds  tending  to  alienate  or  bur* 
den  any  real  estate^  which  may  fail  under  the  right  of  the  debtors.  It  has 
been  admitted  to  be  immaterial^  whether  such  estate,  had  been  previsoiisly,  or 
not  till  afterwaeds,  acq<«ed« .  And  it  is  plainly  of  as  little  imporia^ce,  by 
what  particttlar  means  it  has  come  under  the  right  of  thie  debtor ;  whether 
immediately  by  his  m^di^tog  up  titles  to  it  hioaself,  or  by  the  operation  of  law, 
in  coQsequence  of  titlea  established  iiv  the  person  of  a^  supervening  heir.  In 
both  caaes  alike,  it  is  the  right  of  tbe^debtor  that  is  ultimately  exercised^  • 

The  inhibition  in  question  waa  calculated  to  debar*  all  effect  of  the  second 
deed,  in  carrying  off,  to  the  prejudice  -of  the  fijost,  property  attachable  in 
the  right  of  the  gf anter  ;  the  very  thing  which  is  here  attempted  by  the 
competiiig  paity..  The  iohibiteer'a  elaim  of  preference:,  is-  :there£9ee  to  be 
sustained..  ^ 

.    The  toi'd  Ordinary  fo^KVl  the  inbibkion  to.  be  ieeflGectqal,  and  repelled  the- 
daim  of  preference  made  on  that  ground.  . 

Thje  CoyaT  adhered  to.  tl|^  ioteflqc vtor  of  ^e  l^qrd  Ordinary. 

liUui.PsdtiuLrr,  EKocJL  .  Far  the  IsdAitcr*  E/ftmivu 

Ale  R^  CraigU.  .  Clerk,  Jfomik  . 

.        :.-...         /Foi.  Die*  v.  3.  p.  060.    Fac*  CoL  No  2g2.  p.  4.^9^? 
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1791.     yune  li:        Morgan  iJ^tfiu//. Viscount  of  .Aicbuthnot-- 

•  •  • 

An  apparent  heir  was  found,  entititfd  to-  follow  out  a  decree  of  removing 
already  pronounced,  of  which  the  tenant. had  presented  a  bill  of  suspension. 
Ste  A?P6KJ>«u.^'. 

EU.  Die.  V.  3..  p,  239*  . 
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1792.-  Decemhrh^tr/     Jambs  Bxcsnc .^frnW  Sir  CiiAHLES  Erskine.-  . 

James  BsbBiE  obtained  a  decree  befere  the  Admiralty.  C^urt  for  p^mcot  c£ 
the  b^hnee  of  an  account  against  the  late  8ir  Charles  Evik&ne,  who  hcoi:^h£  the 
fodgment  widttr  review  by  euspeMion.  . 

Sil<  Carles died/fcnd  th^  aetioA  wai  ivamfofred  against ISir  WiUiam  hks.eldetf 
son,  wfaotfasfingtalao'died,  it  war  tmndbned  against  Sir  Chdrfea  Enloaet  \ht 
firesent  drfendeir,  wk)  then  became  iieir  apparent  lo  the  hte  Sir  iCbarins  iiis 
father. 


Nb'4a  • 
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cut  or  gua 
nearest  in  k^a 
to  hU  ances- 
tor. 


^n  this  action,  he  contended,  that  although  he  did  not  propose  to  represent  his 
fathor  and  brother /i^^/t;r,  he  was  not  bound  to  produce  a  renunciation  as  heit 
to  them,  because  he  was  in  cursu  of  confirming  -himself  executor  to  both,  in 
which  chai-acter  alone  he  would  be  able^o  discuss  the  charger's  claim  with  safety : 
That  as  no  inventory  of  his  father's  succession  bad  been  made  intra  annum  deH^ 
&rr^wrfi,  he  coiild  not  now-enter  lieir -to  h\xa  cum  benejicio ;  a  hardship  which 
had  been  occasioned  by  no  &ult  of  bis^  as  his  brother  Sir  William  had  sur? ired 
his  fat4ier  more- than  a  year  :  That  if,  in  his  character  of  executor,  he  should 
estabrish,  that  the  chargers  claim  was  ill-founded,  his  ^ighttoansist  either  for  a 
decree  against  him,  or  .for  his  renouncing,  would  bejitanend-;  whereas,  if  he 
were  obliged  f/i  hoc  statu  to  give  in  a  renunciation,  it  would  be  in  the  charger's 
power,  after  getting  a  decree  cognitionis  causa,  to  attach  by  adjudication  any 
heritage  belonging  to  thcf  late  Sir  Charles,  although  it  should  afterwards  appear 
that  his  claini  against  him  was  fll  founded.   -  ' 

The  Lord  Ordinary  found,  •  That  the  circumstances  of  the  defender  being 
decerned  executor  qua  r^arest  in  kin  to  his  deceased  father  and  brother,  does 
not  afford  any  ground  for  exempting  him  from  being  subject  to  the  ordinary 
course  of  law ;'  and  -therefore  •  he  assigned  a  day  for  him  to  give -in  a  renun- 
ciation.' 

A  reclaiming  petition  for  ^ir  Charles  was  refused  without  answers. 


;Lord  Ordinary,  Dnghertu 
Clerk,  //««#. 


For  the  Petitioner,  Dean.&f  Fsctdtj^  D*  iDougUs. 

jFqL  Die.  V.  3.  p.  258.    Fac.  Col.  No  9./.  19/ 
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1793-    y^iy^o. 

James  and  William  Beveridoe  ^42iW  Elizabeth  Crawford  and  Thomas 

<3otJTTS. 

Thk  late  Colonel  Crawford  conveyed  the  estate  of  Crawford-land  to  Thomas 
Coutts,  by  a  disposition,  of  which  Mrs  Elizabeth  Crawford,  the  heir  at  law, 
proposed  to  bring  a  reduction  ex  capite  lecti.  As  a  preparatory  step,  she  grant- 
ed a  trust-bond  to  Messrs  James  and  William  Beveridge,  upon  which,  after 
raising  lettew  of  general  and  general  ipeqial  charge  against  hcr^  and  after  Mr 
Coutts  had  taken  infeftment  on  the  disposition  in  his  favour,  they  brought  a 
'process.qf  adjudication,  therein  Mr  <k>utts  appeared,  and 

^Objected:  As  the  lands  are  not  in  h^reditme  jacente  of  her  predecessor,  MA 
,  Crawford  cannot  be  served  heir  at  law  to  him  in  them,  Hior  can  her  creditors 
lead  ah  ^judication  agaiost  then>,  ,  SJbq  »  indeed  potsessod  of  the  faculty  of 
bringing  a  reduction  of  the  disposition  and  infe;ltment  eiLcluding  her,  and  that 
jfiurulty  alone  her  creditors  can  adjudge,  Erskine,  b.  3,  titi  8!  f  100.;  1769^ 
Tyson  against  Simpson.    See  Appendix.  : 
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Answered  y  An  adjudication  of  the  faculty,  and  any  settlements  Mrs  Craw- 
ford might  make  in  the  mean  time,  would  be  nugatory,  if  she  should  die  before 
completing  her  titles  by  service,  or  by  the  mode  now  proposed,  which  cannot 
hurt  Mr  Coutts,  as  the  estate  will  be  adjudged  tantum  et  tale^  as  it  stands  in  her 
person.    The  case  of  Tyson  is  not  collected,  and  seems  to  have  passed  of  con* 

sent. 

Observed  on  the  Bench  ^  As  Mrs  Crawford  is  entitled  to  serve  heir  to  her  pre- 
decessor, the  adjudication  most  be  equally  competent,  and  she  ought  to  be  at 
fiberty  to  vest  such  a  title  in  her  person  as  may  enable  her  to  make  a  settle« 

ment. 
Ths  Lords,  on  advising  minutest  of  debate,  '  adjudged/ 


For  Mr  Coutts,  Tait. 


Ah.  R*  CrMgie. 


L6rd  Reporter,  Swmimt* 
Clerk,  Sincbir.' 

B^D.  Fol.  Die.  v.  3.^.  259.    Fac.  Col.  No  71.  p,  155^ 
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Privilege  of  selling,  the  predecessor's  estate  by  a  public  auction, 


1733.     February  28? 


Blair  against  Stewart.* 


The  privilege  competent  to  apparent  heirs  by  act  i6g$\  to  seirthe  predeces- 
sor's estate  at  a  public  roup,  found  competent,  notwithstanding  the  pursuer  had 
behaved  as  heir,,  and  become  thereby  liable  to  all  the  debts  o£  his  predecessor. 
See  Appendix. 

FoL  Die.  V.  I.  p.  359. 
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irj$o.     December  14.        Sir  James  Hamilton  Supplicant. 

The  estate  of  Glenhove  was  sold  judicially  at  the  instance  of  the  apparent 
heir,  and  purchased  by  Sir  James  Hamilton,  who  gave  for  it  a  sura  exceeding 
the  debts  charged  upon  it ;  and  having  paid  the  creditors,  and  the  residue  of 
the  price  to  the  pursuer,  applied  Hot  having  his  bond  delivered  up  :  Whereupon 
it  was  deliberated  among  the  Lords,  whether  the  heir  ought  to  have  taken  the 
p.ice  without  having  made  up  a  title,  and  what  that  title  ought  to  have  been. 
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The  Lords  ibwnd  the  residue  of  the  price,  after  p^ymg  the  creditors,  was 
rightly  paid  to  the  heir,  and  ordained  the  pentioner's  bond  to  be  delivemd  wp. 

Fol.  Die.  V.2'  p*  ^59-    ^-^^oner,  v.  i.  N§  1^2* p.  Top 


'r76x.  Jjunc^o.       IHiw  M*Kaill  /^/anrit  Brown  6f  Greenbtnk* 

A  SALE  by  an  heir  apparent  upon  the  act  1695,  iras  o|^osed  by* the  only 
creditor  who  appeared,  ^and  whose  debt  amouttted  to  a  greater  sam  than  couIS 
reasonably.be  expected  for  the.  subject.  And  for  him  it  was  ur^ed^  That  if  the 
pursuer,  contrary  to  the  interest  of  the. creditor,  was  resolved  to  prosecute  the 
sale,  he  should  have  no  claim  for  the  expease  rfthe  process,  in  case  the  price 
-proved  not  sufficient  to  pay  the  debt.  This  point  being  reported  to  the  Court 
it  was  found,  that  the  expense  of  the  process  must  be  paid  oftt  of  the  subject. 

This  judgment  is  not  founded  on  the  statute,  which  mentions  nothing  of  ex- 
penses. Neither  can  tlie  claim  6f  expense  be  iirawn  as  an  inference  from  the 
statute  ;  because  the  privilege  is  given  to  the  heir  apparent  for  his  own  sake, 
and  not  for  the  sake  of  the  creditors.  Ak  little  is  the  claim  founded  in  equity  • 
for  the  creditor  here  was  not  benefited,  and  esto  he  had  been  benefited  no  maa 
is  bound  to  pay  forii  benefit  he  receives  against  his  will. 

Fol.  Die.  V.  3.  p.  259.    SeL  Dee.  No  182.  p.  248. 

^^^  This  case  is  reported  in  the  Faculty  Collection  : 

"M^KAiLL  brought  a  process  of  sale  of  an  estate  belonging  to  his  jwjther,  as 
apparent  heir.  3Brown,  one  of  the  creditors,  opposed  the  sale,  and  pleaded 
TTiat  the  estate  was  totally  bankrupt,  and  that,  if  the  pursuer  insisted  in  his 
;.process,  it  must  be  at  his  own  expense. 

^ffxwrr^rf  for  M^Klail ;  That  supposing  the  estate  to  be  bankrupt,  a  sale  at 
the  instance  of  an  apparent  heir  can  be  carried  on  more  easily,  and  at  less  ex- 
pense, than  one  at  the  instance  of  creditors:  That  the  act  1695  is  general 
allowing  apparent  heirs  to  bring  their  predecessor's  esutes  to  sale,  and  by  uni- 
versal  practice,  they  are  always  allowed  their  expenses  out  of  the  price. 

The  Lords  repelled  the  objection ;  and  found,  that  the  expenses  of  the  safe 
must  be  defrayed  out  of  the  subject. 


For  M«Kaillt  Geo.  WaUace. 


JP.M. 


Clerk,  GilsM. 

Fac.  Col.  No  46.  /.  99. 
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The  possession  of  the  dbponee  of  an  heir  apparent  accounted  the  pos* 
session  of  the  dispooen  £fl%ct  of  a  sale  at  the  instance  of  an  heir 
apparent,  as  to  the  creditors. 

'175a.    February  lo.        Wiluam  Yule  agahut  Robkrt  RrrcHis.  _  ^ 

No  45. 

Mar.oaR£t  MiixbRi  while  she  was  apparent  heir»  and  before  she  bad  been     11^00  oft^dls. 
three  years  in  possession,  disponed  a  tenement  of  land  to  Ritchie.  position  hj 

«./.-  J  •  J  •  -I  •      •  1.  i_  an  appireot 

Ritchie  ent^^  to  possession,  and  continued  m  it  more  than  three  years.        .    heir  not  three 

Yule,  the  heir  of  Margaret  Miller,  brought  a  reduction  of  this  disposition,  as     Jf,*i^^  "^l" 
granted  bj  an  apparent  heir  not  three  years  in  possession.  postesiion 

Ritchi^s  defcme  was.  That  his.  possession  must  be  deemed  the  possession  of  ,  nee  for  three 
Margaret  Miller,  the  disponer,  so  as  to  make  her,  in  the  eye  of  law,  to  have     ^"p^''**. 
been  three  years  in  possession.  .  vaient. 

Answered  for  YuJe  ;  The  construction  contended  for  by  the  defender,  is  con- 
trary to  the  reason  of  introducing  the  exception  from  the  common  law.  The 
exception  was  introduced  merely  in  respect  of  the  bona  fides  of  those  who  had 
been  tcsBpted  to  contract  with  a  person  whom  they  saw  three  years  in  posses- 
sion ;  and  whom  they  therefore  had  reason  to  think  was  duly  vested  in  the  sul;- 
ject ;  but  this  will  never  apply  to  a  person  contracting  with  one  not  three  years 
in  possession,  eren  though  the  contractor  himself  should  remain  twenty  years 
in  possession  after  that.  His  after  possession  will  not  give  him  that  bona  fides 
which  be  had  not  at  fiarSt ;  and  the  rule  of  law  takes  place,  ^jfod  initio  vitiosum^ 
traeiu  temparis  c^tvale$cere  nan  potest* 

In  tiicmnct  place.  As  the  excepti<m  in  question  was  introduced  in  the  face  of 
the  common  laiw,  which  allows  qo  person  not  infeft  to  dispone,  courts  cannot^ 
in  a  statute  correctory  of  the  common  law,  go  beyond  the  letter  of  the  statute- 
The  statute  re^quires  a  three  years  possession  by  the  apparent  heir  j  and  a  court 
cannot,  in  place  thereof,  substitute  a  three  years  possession  by  thedisponee. 

*  The  Loitlis  assoiteied  from  the  reduction/ 

^Act.  J.  Dalrympif.  Alt.  Dm*  Rat. 

y.  D.  foL  Die.  V.  3.  p.  259.    Fac.  CoL  Na  g6.  p.  172. 


^1791.    November  15. 

George  Haldane,  and  Others,  against  Charletok  Palm**,.  ^t      ^ 

INO  46. 

^  _  ,  -  /•      ^ .    ,  A  decree  of 

In  the  month  of  September  1775,  a  decree  of  adjudication  was  obtained  by     «^5»  *tt^« 
Charlcton  Palmer  agtinst  the  lands  of  Grange.    And  it  afterwards  became  the     ***"  ^^  ***  *^' 
first  eflfectual  one«  by  a  charge  against  the  superior  of  the  lands. 

Vol.  Xin.  •p  Y 
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parent  heir, 
is  only  held 
as  an  adjudi- 
cation for  the 
creditors  of 
the  ancestor, 
where  it  is 
within  4rear 
and  day  of 
the  first  ef. 
lectual  adju- 
dication. 


Before  this,  however,  and  in  the  month  of  June  1 775,  a  summons  of  sale  way 
instituted  by  the  apparent  heir  of  the  debtor  j  though  the  lands  were  not  sold 
for  many  years  after.  In  the  mean  while,  several  adjudications  .were  led,  and 
among  others,  one  at  the  suit  of  Mr  Haldane,  in.tfae  year  17.78.. 
'  In  the  ranking  of  the.  creditors,  it  was  contended  by  Mr  Haldane,  and  those 
creditors  whose  adjudications  were  not  within  year  and  daj  of  the  first  effectual 
one,  that  the  summons  of  sale,  at  the  instance  of  the  apparent  heir,  was  to  be 
considered  as  an  adjudication  for  the  whole  creditors,  and  consequently  that 
the  whole  were  to  be  ranked  pari  passu.  In  support  of.  this  argument,  Ms 
Haldane 

Pleaded ;  The  law  considers  an  apparent  heir  bringing  his  ancestor's  estate  to 
a  sale,  as  a  trustee  for  the  creditors  of  the  ancestor.  On  this  prinoiple  it  was/ 
found,  with  regard  to  the  landsin  question  now  sold*,  that  the  summons  of  sale,  , 
by  the  apparent  heir,  barred  a  similar  action  at  the  suit  of  the  creditors.  For 
the  same  reason,  it.  should  seem>  that;  pending  the  sale,  the  creditors  were  noti 
obliged*  to  use  any  diligence  for  attaching  the  lands;  a»  was  -  found  fipth  January 
174^,  Irvine  again&t  Maxwell,  No  27.  p.  5264; 

In  that  case,  indeed,  the  decree  of  sale"  was  within  year  and  diy  of  the  fir«t 
effectual  adjudication.  Bat  it  would  be  unreasonable,  if  the  interest  of  the 
creditors  were  to  depend  on  an  event  not  in  their  power,  and-^so  entirely  ^fhU 
trary.  As  in  a  voluntary  trust,  no  creditor,'  by  separate  measures*,  cansecure 
a  preference  over  the  rest ;  soin  those  established  by  statute  the  same  rule  must 
hold,  otherwise  the  regulation,  instead  of  being  beneficial  to  creditors,  would, 
prove  a  snare  to  those  who  relied  on  it. 

Indeed,  after  a  summons  of  sale,  the  matter  becoming  litigious,  nostep^caa 
be  taken  by  one  creditor  to  the  exclusion  of  the  rest,  Erskine,  b.  a.  tit.  la.  §  6$^^ . 
'  Answered  y  Prior  to  theenactment  of  1661,  the  creditor -who  bbtainied  the  . 
first  decree  of  adjudication,  was  entitled  to  an  exclusive.pre&rence;  and  ak 
though  the  general  rule  was  then  departed  from  in  ^Tourof.  those  creditors  . 
Who  led  adjudications  within  year  and  day  of  the  first  eflfectual  jone,  it  remained;  . 
in  other  respects,  unaltered. 

Before  the  commencement  of  the  sumrnons  of  sale,  therefore,  the  •:first  effec- 
tual adjudger  in  this  case  had  ^jus  qucesitum^  which  could  not  be  taken  away.* 
Actions  of  sale,  indeed,  instituted  by  apparent  heirs,  as  being  attended  with  less  ex- 
pense,  are  preferred  to  those  at  the  suit  of  creditors,  but  there  is  nothing  to  prevent 
an  attachment  of  the  lands  within  year  and  day  of  the  first  effectual  adjudication 
in  the  same  manner  as  before  ;  and  consequently,  if  any  of  the  creditors  omit- 
ted  to  do  this,  they  have  no  right  to  complain,  Bankton,  B.  3.  t.  2.  J  8.  par.  112. 

In  cases,  it  is  true,  where  the  decree  of  sale  has  taken  place  within  year  and 
day  of  the  first  effectual  adjudication,  it  seems  to  have  been  justly  determined, 
that  the  creditors  should  be  admitted  to  a  rateable  distribution ;  otherwise,  from 
the  act  of  the  heir,  much  injustice  might  ensue.     But  the  principle  of  that 

•  3th  March  1776,  Not  vet  collected.     See  Ap^^^pU* 
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deci9ioii  is  npt  applicable  to  the  prtseat  case.  The  supposition,  too/ of  any 
parallel  between  voluntary  and  legai  trusts,  is  equally  erroneous. 
•  Were  an  action  of  sale  by  an  apparent  heir  supposed  to  be  equivalent  to  an 
action  of  adjudication  for  the  creditors  at  large,  it  niust  still  be  observed,  that 
it  is  not  the. date  of  the  summons  in  either  case,  but  that  of  the  decree,  which 
regiilates  the  preference.  Besides,  the  cases  are  in  no  respect  similar.  An  ap- 
parent heir  bringing  his  ^icestor^s  estate  tb  sale,  is  so  far  held  to  be  a  trustee 
for  the.  creditors,  that  every  ^thing  be  does  equally  redounds  to  their  advantage 
as  to  his  own.  But  although,  in  this  manner,  the  creditors  reap  the  benefit  of 
Mrhat  the  heir  does,  it  does  not  follow  that  the  heir,  for  their  benefit,  should  be 
held  to  have  done  what  he  has  omitted  to  do. 

As  to  the  mtixim ^pendente  Uu^  the  effect  of  it  is  to  prevent  the  granting  of 
voluntary  rights,  and  not  to  tie  up  the  hands  of  competing  creditors,  lath  July 
J  785,  Massie  contra  South,  voce  I^iTioioys.  i 

This  question  being  reported  on  informations^ 

The  Lords  unanimousjy  found,  that,  in  the  circumstances  of  this  case,  the 
creditors  were  preferable  according  to  the  diligences  used  by  them  respectively. 


Lord  Reporter,  HalUs. 


C. 


For  Palmer,   JV.  Craig.  Alt.   Ahercromhj.         Clerk,  Sinclair, 

T$L  Die,  V.  3.  p.  259.     Fac.  Col.  No  189./.  394. 


No  46, 


M796,     January  29. 
James  Cheape  and  James  Lindsay  against  Dokald  Campbell  and  his  Father's 

*Cr  EDITORS. 

Captain  Donald  Campbell,  as  lieir  apparent  to  his  father,  brought  a  sale  of 
the  lands  of  Barbreck  and  others,  in  terms  of  the  act  1695,  c.  24. 

During  its  dependence,  James  Cheape  and  James  Lindsay,  heritable  creditors 
of  his  father,  obtained  decrees  of  coRstitution  cognitionis  causa  against  him,  and 
in  order  to  accumulate  then*  debts,  upon  which  no  interest  had  been  paid  since 
Martinmas  1792,  they  raised  adjudications,  which  the  Lord  Ordinary  ordered 
to  be  intimated  in  common  form. 

Captain  Campbell  and  the  other  creditors 

Objected  ;  Actions  of  sale  at  the  instance  of  the  heir  apparent,  are,  in  reality, 
brought  for  behoof  of  the  creditors  at  large.  The  decree  of  sale  has  the  same 
effect  with  a  decree  of  adjudication  at  their  instance,  and  on  that  account 
supersedes  the  necessity  of  adjudications  by  particular  creditors,  loth  June  1747, 
Maxwell,  voce  Ranking  and  Sale  ;  act  of  sederunt,  nth  July  1794.  Althou'^fi 
the  pursuers  should  succeed  in  their  attempt,  it  would  not  improve  their  secu- 
rjty  for  the  principal  and  interest  due  to  them  ;  and  the  expense  arising  fronl 
the  number  of  adjudications  which  would  necessarily  be  led,  in  order  to  come 

29  Y  2 
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in  pari  passu  with  them,  would  more  than  counter-balance  aoy  td^ntage 
which  they  might  otherwise  derire  from  the  measure. 

A  petition,  containing  these  objections,  was  appointed  to  be  answered  in  the 
end  of  February  1 795,  but  hopes  being  entertained  that  the  lands  would  soon 
be  sold,  the  Court  delayed  advising  the  cause  till  29tb  January.  1796 ;  when 
the  prospect  of  a  sale  being  still  at  some  distance,  it  was 

Observed  on  the  Bench;  In  general,  an  action  of  sak  at  the  instance  of  an 
heir  apparent,  renders  adjudications  by  individual  creditors  unnecessary.  But, 
in  the  present  case,  the  adjudications  ought  to  be^ allowed  to  proceed,  that  the 
pursuers  may  have  the  penalties  and  accumulations  as  a  compensation  for  the 
delay  in  payment  of  their  interest. 

Some  of  the  Judges  even  doubted,  if  the  Court  ought  to  interpose  in  any  case 
to  stop  an  adjudication. 

The  Lords  unanimously  •  allowed  the  adjudication  to  proceed.* 


Act.  H'^fe. 


AIl.  G.  Fergutton* 


D.D. 


Clcrki .  Home* 

Fac.  Col.  No  igj'p'  475. 
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Redemption  of  Apprisings  from  Apparent  Heirs. 


1668.    jfune  19. 


Burnet  against  Nasmyth. 


No  4^. 

It  is  compe- 
tent to  credU 
ton  to  re- 
deem from 
apparent  heirs 
apprising^ 
iMirchased  in 
by  them  du- 
fini;  the  life 
of  their  pre- 
deoenois. 


Alexander  Burnet  of  Carlops,  being  creditor  to  Sir  Michael  Nasmyth  of 
Posso,  pursues  a  declarator  against  James  Nasmyth  his  eldest  son,  to  hear  and 
see  it  found  and  declared,  that  an  expired  apprising  of  the  estate  of  Posso,  now 
standing  in  the  person  of  the  said  James,  is  redeemable  by  the  pursuer  as  a 
creditor  from  the  said  James,  as  appearing  heir  of  the  party,  against  whom  it 
was  deduced  within  ten  years  after  the  apparent  heir's  right,  upon  payment  of 
the  sums  that  the  apparent  heir  truly  gave  out,  conform  to  the  act  of  Parliament 
betwixt  debtor  and  creditor*.  The  defender  alleged^  Absolvitor;  because  the  act 
of  Parliament  could  not  extend  as  to  his  case,  because  the  act  bears,  *  where 
*  apparent  heirs  lake  right  to  apprising  of  their  predecessor's  lands  j*  but  the 
dcftnd'er's  father  being  living,  cannot  be  said  to  be  his  predecessor,  or  that  the 
defender  is  his  apparent  heir,  and  statutes  are  stricti  juris  not  to  be  "extended  to 
like  cases.  It  was  answered,  That  reason  of  the  law,  given  in  that  part  of  the 
statute,  being  the  same,  and  rather  more  in  this  case,  where  there  may  be  col- 
lusion betwixt  the  father  and  the  son,  there  is  no  ground  to  accept  the  same 

•  Act  1661,  c.  62. 
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from  the  act  of  Parliament,  the  words  whereof  do  bear  this  case ;  for,  in  the  No  48. 
ordinary  stile,  it  uses  to  be  thus  exprest,  such  a  person  to  be  his  eldest  son,  and 
apparent  heir  to  his  tather ;  and  albeit  his  father  be  not  dead,  he  may  well  be 
said  to  be  his  predecessor,  not  only  in  regard  of  his  age,  but  as  being  his  pre- 
decessor in  the  right  of  these  lands,  whereunto  the  son  is  a  successor,  albeit  he 
be  a  singular  successor. 

The  Lords  found  the  clause  of  the  act  of  Parliament  to  comprehend  rights 
tctjuired  by  apparent  heirs,  in  their  predecessor's  life,  and  therefore  declared. 

Fol.  Die.  V.  I.  p,  359.     Stair ^  v.  i.  p,  540. 

*\i^f  Gosford  reports  the  same  case  : 

Bkown  of  Snype  as  principal^  and  Sir  Michael  Nasmyth  of  Posso  and  Mr 
Alexander  Burnet  of  Carlops  as  cautioners  for  him,  having  borrowed  from  my 
Lord  Crimont  the  sum  of  500  merks ;  Snype  the  principaj,  for  relief  of  Posso  - 
and  the  other  cautioners,  did  dispone  to  Posse  his  lands  of  Snype,  and  some  . 
teaements  in  Edinburgh ;  and  Posso,  by  his  back^^bond^  became  obliged  to  pay 
the  said  debt  by  the  sale  of.  the  lands,  and  to .  relieve  his  cautioners ;  notwith  • 
standing  whereof,  be  suffers  his  own  and  Carlop's  estate  to  be  comprised  for  the 
md  debt ;  the  legal  of  which  comprising  being  expired^  James  Nasmyth,  eldest 
son  and  apparent  heir  to.  Sir  Michael,  did  purchase  from  Dr  Burnet,  my  Lord 
Crimont's  heir,  a  right  to  the  said  apprisings  ;  whereupon  there  was  an  action 
intented  against  him  at  the  instance  of  Carlops  heir  to  the  con-cautioner,  and 
his  i:urators  to  hear  and  see  it  found,  that  Posso's  estate  should  be  liable  for  the 
debt  it  beiQg  ^xchased  by  the  eldest  son,  he  being  in  family  with  his  father, 
and  having  no  estate  of  hrs  own  j  and  that,  conform  to  the  late  act  of  Parlia- 
ment anent  debtor  and  creditor,  upon  repayment  of  the  sum  paid  to  the  Dr 
Btirnct,  the  pursuers  should  have  right  to  redeem  that  comprisir\g.  This  action 
was  sustaioed,  and  the  pursuer  found  to  have  the  benefit  of  the  act  of  debtor  and 
tieditor,  notwithstanding  it  was  alleged ^  Aat  the  defender's  father  being  yet 
alive  he  could  not  be  called  the  apparent  heir,  which  could  only  be  interpreted 
where  their  fathers  or  predecessors^  to  whom  they  were  apparent  heirs,  were 
^cad  ;— the  act  of  Parliament  being  stricti  juris^  and  ^making  mention  of  np 
other  apparent  hcira.  Yet  tb^LcMiOS  found  otherways,  :Considering.  that,  the 
reason  <rf  that  clause  of  the  act  of  Parliament  being  as  strong  in  this  case  as  the 
other ;  and  that,  if  it  were  not  so  interpreted,. ;a  door  wwid  be  opened  to  frus- 
tfate  all  lawful  creditors,  and  the  act  would  be  made^  elusory. 

Go^ord,  MS.  No  i.f.  1^   . 
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167  r.     February  1%. 
Sir  David  Dunbar  of  Baldoun  against  Hugh  Maxwell,  Brother  to  the 
Laird  of  Orchardtoun,  J^imls  Thomson,  and  David  Dick. 

In  a  pursuit  for  malls  and  duties  of  the  lands  and  barony  and  Bombie,  wbero* 
in  Baldoun  was  infeft  upon  a  comprising  icd  at  his  .instance  against  the  Lord 
Kirkcudbright  ;  compearance  was  made  for  Hugh  Ma:j;vveII  and  James 
Thomson,  as  having  right  to  a  comprising  of  the  said  lands,  led  within  year  and 
day  of  Baldoun's  comprising,  and  so  craved  to  come  in  fari  passu  with  him, 
conform  to  the  late  act  of  Parliament  anent  debtor  and  creditor.  It  was  alleged 
for  Baldoun,  Tliat  he  ought  to  be  preferred  to  the  whole  mails  and  duties,  not- 
withstanding of  that  interest ;  because  the  right  of  that  comprising  was  acquired 
to  the  behoof  of  Sir  Robert  Maxwell  of  Orchardtoun,  and  if  he  were  pursuing 
his  interest  it  could  not  be  sustained,  because  the  comprising  at  Dick's  instancCj 
from  whom  he  derives  his  right,  was  upon  a  bond  for  sums  of  money,  wherein 
Orchardtoun's  father  was  principal,  and  the  Lord  Kirkcudbright  only  caution- 
er for  him  ;  and  therefore  Sir  Robert  Maxwell,  now  t)f  Orchardtoun,  having 
acquired  the  said  right  to  the  comprising,  comprehending  his  father's  estate, 
and  the  cautioners',  the  whole  comprising  is  redeemable  by  the  late  act  of  Par- 
liament,  by  any  true  creditor  either  of  his  father's  or  Lord  Kirkcudbright^  by 
payment  of  such  sums  of  money  as  Tie  truly  gave  out  for  the  same,  and  which 
sums  Baldoun  hath  required  him  ^to  accept,  and  thereupon  hath  intented  a 
declarator.  It  was  answered  for  Orchardtoun,  That  after  the  right  to  Dick's 
apprising  was  in  his  own  name,  yet  as  to  the  lands  of  Bombie, 'belonging  to  the 
Xord  Kirkcudbright,  it  did  not  fall  within  the  compass  of  the  act  of  Parliament, 
which  is  only  as  to  such  lands  as  belonged  to  ^he  apparent  heir's  predecessors,' 
to  which  he  might  have  been  served  heir;  whereas  these  lands,  which  are  now 
the  subject  of  the  debate,  did  never  belong  to  the  Laird  of  Orchardtoun,  but 
only  to  the  Lord  Kirkcudbright,  to  whom  Orchardtoun  cannot  be  said  to  be 
apparent  heir.  It  was  replied  for  Baldoun,  That  his .  allegeance  stood  relevant, 
notwithstanding  of  the  answer,  because  the  reversion  introduced  in  favour  of 
creditors  did  truly  belong  to  Baldoun ;  in  this  case,  where  Orchardtoun  had  a 
right  of  comprising  standing  in  his  person,  not  only  of  his  own  lands,  whereof 
he  was  apparent  heir,  but  of  Kirkcudbright's  estate,  who  was  cautioner  for  his 
father,  the  interest  whereof  was  now  in  the  person  of  Baldoun,  by  a  comprising 
against  Kirkcudbright,  who,  by  the  clause  of  relief  in  the  bond,  was  a  true 
creditor  of  Orchardtoun's,  and  so  had  right  to  redeem  his  own  estate  from  the 
apparent  heir  of  the  principal's,  which  benefit  did  now  belong  to  Baldoun;  and  the 
act  of  Parhament  being  expressly  made  to  obviate  the  fraud  and  circun\vention 
of  apparent  heirs,  by  carrying  away  their  predecessors'  estates  upon  comprisings 
for  inconsiderable  sums,  to  the  prejudice  of  lawful  creditors ;  it  were  most 
absurd  and  unjust  that  Orchardtoun  should  have  the  benefit  of  the  Lord  Kirk- 
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cudbright's  estate,  which  was  only  comprised  for  Orchardtoun*s  debt,  both  their  No  49. 
lands  b'eiTig  io  one  and  the  same  comprising,  and  so  redeemable  by  the  act  of 
Parliament,  upon  payment  of  the  sums  of  money  truly  paid  out  by  the  apparent 
heir  for  his  right,  which  cannot  divide  the  ground  of  his  interest,  being  wholly 
satisfied,  viz.  the  sums  of  money  paid  out  by  him;  otherways  if  it  were  sustained 
that  his  right  should  stand  good  as  to  the  lands  of  the  cautioner,  it  would  open 
a  door  to  far  greater  injustice  and  fraud  than  that  expressed  in  the  act  of  Par- 
liament.  ^The  Lords  having  well  considered  the  act  of  Parliament,  and  true 

meaning  thereof,  which  was  to  obviate  all  fraud  and  circumvention  of  the  true 
and  lawful  creditors  of  apparent  heirs^  predecessors;  and  that  Kirkcudbright  was 
a' true  and  lawful  credit6r,  from  whom  Baldoun  had  comprised,  and  so  came  in 
his  place  ;  and  that  this  ease  was  more  favourable  than  that  expressed  in  the 
act  of  Parliament,  and  did  fall  within  the  compass  thereof,  and  the  reason  of 
this  act,  which  is  anima  legis  i  and  that  if  it  were  not  sustained,  the  act  should^ 
ble  made  elusory ;  therefore  they  preferred  Baldoun,  and  found,  that  he  had 
r'rght  to  the  reversion  contained  in  the  act  of  Parliament,  and  did  extend  the  - 

same  to  him  in  causa  maxime  favor abilL 

Fol.  Dic.v.  I.  p.  359.     Cos/brd^  MS.  No  339.^.  159..- 

%*  Stair  reports  the  same  case  : '. 

BkLDdUN  pursues  the  Tenants  of  Bombie 'for  mails" and  duties/;  rompearancc  • 
i>  made  for  David  Dick,  whof  produced  -an'  apprising  of. the;  said  lands  against 
the  Lord  Kirkcudbright^  within  year  and  day  of  the  pursuec'i  apprising,  and 
craves  to  come  in  pari  passu  withthe  pursuer,  confonato  the  act  1661,  ancntr 
creditor  and  debtor.     It^wzs 'answcredy.  That  ,by/  the  same  act  it  is  provided,, 
that  where  comprisings  are  acquired  by  the  apparent  heir,  or  to  his  behoof,  that 
the  same  should  be  sathfiable. for,  such; sums  as  the  apparent  heir  paid,  and  of- 
fers,to  satisfy  the  same.:.  It  was  answered,  That  albeit  the.  act  doth  so  provide, 
as  to  the  estate  that  might  belong  to  the  apparent  heir,  it  can  extend  no  fur- 
tbcr;  -but  this^^pprising  is.  not  oaly  of  the  estate  of  Orchardtown,  but  of  the 
estate  of  Kirkcudbright,  whercia.  Sic  Robert  .Maxwell,  apparent  heir  of  Or- 
chardtown,  hatlr-  na  interest^  the.  apprising  must  be  valid  as  to  that..    It  was 
aasweredr  That  Kirkcudbright  was  but  .cautioner  for  Orchardtown,  and  that 
the  act  bears, -tbatsuchapprisings  shall  be  satisfied  by  what  the  apparent  heir 
paid*y  and  such  apprisings  being. sat&fied,  it  is  simply  extinct  and  can  have  no 

efiect. '. 

Which  the  Lords  found  relevant ;  and  seeing-  David  Dick's  apprising  fs  as- 
signed to  Sir  Robert's  own  brother,  the  Lords  allowed  witnesses,  ex  officio,  to 
be  adduced  for  proving  that  it  was  for  Sir  Robert's  behoof. 

Stair,  V.  x.  p.  726* 
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No  50. 

The  power  of 
redemption 
from  the  ap- 
ptrent  heir 
purchasing  in 
expired  ap- 
prisings,  com- 
petent by  act 
zi5i»  cap.  6t. 
to  the  poste- 
rior appris- 
ers,  was  ex- 
tended also  in 
favour  of  the 
personal  ere* 
ditors.    See 
No  56.  p. 

Apparent 
heirs  are 
bound  to  as- 
sign to  credi- 
tors,  appris- 
ings  purchas- 
cd  by  them, 
whether  wirh- 
in  the  legal  or 
after  it. 


1671.    Jfuly  II.        Sir  George  Maxi/^sll  against  Maxwell  of  K'nrkonneL 

SiEi  Geo&oe  Majlwei.1.  of  Nether  PoUock»  pursues  Maxwell  of  Kirkoonel, 
for  pay  meat  of  a  debt  of  bis  father's,  as  behaving  himself  as  heir  1)7  intromis- 
sion with  the  mails  and  duties  of  bis  fdtber*s  lands  of  KirkonneL  .The  defeat 
der  dlkjed  absolvitor ;  because  his  father  was  denuded,  and  an  appriser  infeft, 
and  so  could  have  no  heir  in  these  lands.  It  was  replied^  That  notwithstanding 
of  the  apprising^  the  san>e  remained  redeemable,  and  the.  defonct  remained  in 
possession;  and  the  defender,  his  apparent  heir,  did  continue  his  possession, 
and  so  luis  behaved  as  heir ;  and,  though  ,he  had  had  a  right  or  warrant  from 
the  appriser,  yet  during  the  legal  it  is  immistio^  havijig  no  other  cause  nor  title» 
It  must  be  presumed  to  be  granted  to  him  as  apparent  heir,  much  more  where 
he  hath  no  warrant  from  the  apprisers.  idly^  It  is  offered  to  be  proven  the  ap^ 
piisers  were  satisfied  by  intromission,  and  what  is  wanting,  the  pursuer  offers 
to  satisfy  the  same  at  the  bar;  for,  by  the  act  of  Parliament  166 1,  betwixt 
debtor  and  creditor,  apprisings  acquired  by  appacent  heirs  may  be  satisfied  by 
the  defunct's  creditors^  for  the  sums  they  truly 'paid  out  by  the  space  of  ten 
years ;  so  that  the  defender  ought  to  condescend  and  depone  what  he  gave  out^ 
and  to  count  for  his  intromission,  and  what  is  wanting  the  pursuer  will  pay. 
The  defender  7i»ru^<rr^rf,  That  behaving  as  heir,  being  an  odious,  universal,  and 
passive  title,  any  colourable  ground  is  sufficient  to  restrict  it  to  the  value  intro- 
mitted  with  ;  and,  as  to  the  <^r  to  satisfy  tht:  defender  of  the  apprising  to 
which  he  has  right,  it  is  not  competent  hoc  ordine ;  for  by  the. act  it  is  Only  in^ 
troduced  in  favours  of  other  apprisers,  and  the  pursuer  is  a  mere  personal  credit- 
tor  without  any  apprising.  It  was  answered^  That  the  narrative  of  that  part 
of  the  act,  bears  it  expressly  to  be  in  favours  of  creditors;  and  though  the  sub- 
sumption  is  only  applied  to  apprisers,  yet  it  is  not  exclusive  ;  anA,  by  the  cona- 
mon  custom,  satisfaatic^i  of  apprisings  by  intromission  or. present  payment,  is 
ever  received  by  exception  or  reply. 

The  Lords  found,  that  behaving  as  heir  is  sufficiently  elided  by  any  right  or 
warrant  from  the  apprisers,  as  to  intromissioA  thereafter ;  or  that  ii  the  de-> 
funct  died  not  in  possession,  but  that  the  apprisers  bad  then,  .or  thereafter  at* 
tained  possessbn  before  the  intromission ;  bat  found,  that  the  apparent  heir'a 
continuing  in  the  defunct's  possession  without  a  warrant,  did  infer  behaviour  ; 
and,  that  the  offer  to  puige  the  apprising  af  the  bar,  was  competent  2^§c  ardhm, 
withojjt  burdening  the  creditors  with  the  expenses  of  apprising,  to  make  the 
apparent  heir  liable  for  what  he  intromitttd  with ;  and  that  the  apparent  heir 
should  assign  the  apprising,  whereupon  the  creditor  might  continue  peasessifHi 
till  he  were  ;satisfied  of  the  sums  now  paid  out. 

July  21. — ^bf  this  pursuit  related  the  nth  of  July  instant,  it  was  further  al^ 
/g^ri  for  the  defender,  That  the  ^pursuer  cannot  purge  his  apprising,  as  now 
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•being  in  the  person  of  the  apparent  heir,  by  the  act  of  Pailiamtfnt  1661  betwixt     j^  -q^ 
debtor  and  creditor,  by  payment  of  what  truly  the  apparent  heir  paid,  because 
the  express  provision  in  that  act  is,  that  wherever  the  apparent  heir  of  the 
debtor  shall  acquire  right  to  expired  apprisings  hereafter,  which  cannot  extend  to 
this  case,  because  the  right  to  this  apprising  was  acquired  before  that  act,  and 
because  it  was  not  an  expired  apprising,  but  the  legal  then  running.     It  was 
nnswered^  That  albeit  the  disposition  of  the  apprising  giun ted  to  the  apparent 
heir  was  prior  to  the  act,  yet  the  Tight  was  purchased  posterior  to  the  act,  for 
the  disposition  coidd  not  i^ve  right,  but  only  the  infeftment  following  therC'- 
•upon ;  for  if,  after  that  disposition,  any  other  had  been  infeft  upon  apprising 
•  or  disposition  by  the  defender's  authcnr,  that  posterior  infeftmeut  would  carry 
the  right,  so  that  the  author  cannot  be  aaidto  be  divested,  or  the  apparent  heir 
invested,  or  stated  in  the  right,  till  his  infeftment,  which  is  after  the  act  of.  Par* 
liament.     To  .the  second^  the  .pursuer  answered^  That  the  defender's  apprising^ 
albeit  it  was  redeemable  when  he  acquired  right  thereto^  yet,  it  becoming  now 
irredeemable  in  his  person,  it  cannot  be  denied  but  .he  has  acquired  right  to  an 
irredeemable  apprising ;  albeit  it  was  not  irredeemable  when  he  acquired  the 
right,  yet  he  hath  acquired  right  to  that  apprising  that  now  is  irredeemable ; 
for,  the  extinction  of  the  legal  reversion,  tursu  temporiSy  is  a  right  accrescing 
to  him,  and  acquired  by  him,  and  no  heritage  to  him  ;  and,  seeing  the  words 
of  the  act  are  capable  of  this  interpretation,  there  can  be  no  doubt  of  the  le- 
.gislator's  mind,  or  that  it  should  be  thus  interpreted;  because  otherwise,  that  ex^ 
cellent  provision  yrould  be  evacuated,  for  the  apparent  heir  would  always  ac- 
quire right  to  an  apprising  before  the  legal  were  expired,  though  he  should  pay 
f he  appriser  the  full  sum,  and  would  make  no  use  of  it  tUl  the  legal  were  ex- 
jiired,  and  thereby  carry  the  right  of  the  whole  estate,  though  it  were  of  twen« 
tj  times  more  value ;  but,  the  only  motive  of  that  act  of  Parliament  being, 
that  albeit  the  law  gives  apprisers  the  right  of  aH  that  they  apprise  at  random, 
if  they  be  not  redeemed  within  the  legal,  yet  the  appriser  is  ashamed  to  take 
so  great  legal  advantage,  and  therefore  ordinarily  compones  with  the  apparent 
heir,  *who  being  favourable,  makes  no  bones  to  bruik  the  whole  estate  of  his 
•predecessor,  excluding  all  his  other  creditors  ;  and  therefore  this  remedy  is  in- 
troduced, wliich  wiU  be  evacuated  if  the  act  of  Parliament  be  not  thus  inter- 
preted ;  and  that  interpretation  should  be  ever  followed  which  is  according  to 
equity,  and  whereby  the  statute  may  stand  and  not  be  eluded.     The  defender 
answered^  That  this  statute  being  correctory  of  the  common  law,  is  strictly  to 
be  interpreted  and  not  to  be  extended  ;  and  the  acquisition  of  rights  being  ever 
interpreted  from  the  disposition,  and  not  from  the  infeftment  thereon,  multo  ma- 
gis^  should  it  be  so  interpreted  in  this  case;  and  as  to  that  part  thereof  anent  the 
expiring  of  the  apprising,  the  pursuer's  interpretation  is  not  only  constrained 
but  inconsistent  with  justice,  for  uhi  subest  remediutn  ordinarium  non  est  recur^ 
rendum  ad  rcTnedium  extraordinarium  ;  for,  if  the  apparent  heir  acquire  right  to 
ao  apprising  unexpired,  the  reason  and  motive  of  the  statute  <:ease ;  for  both 
Vol.  Xm.  29  Z 
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No  ^0»       ^^  debtor  and  co-creditors  may  redeem  from  the  apparent  heir,  and  canpre-* 

tend  no  necessity  of  extraordinary  remedy,  especially  if  the  appareat  heir's 
right  be  not  latent,  but*  public  by  infeftracnt^ 

«  Th£  Lords  found  that  the  apparent  heir's  ligbt  being  only  become  real  by 
infeftment  after  the  act  of  Parliament,  that  it  was  then  to  be  understood  to  be 
acquired  when  the  author  was  denuded  and  the  apparent  heir  invested,  so  that 
no  posterior  right  from  his  author  could  exclude  him ;  and  found  also,  that  al- 
beit the  apparent  heir's  right  were  during  the  legal,  yet  if  it  stoad  in  his  per« 
son  till  the  legal  were  expired^  that  the  same  fell  within  the  act  of  Parliament^, 
and  found  it  redeemable  by  what  the  apparetn  heir  truly  paid  within  ten  years^ 
ti&  be  counted  from  the  date  of  the  acquiring  of  the  right,  conform^  to  the 
words  of  the  act,  and  not  from  the  time  the  apprising  became  expired  there^ 
after.    See  Passive  Title. 

FoL  Die.  v:  1.  p.  359*     Siair^  v.  k.  p.  75  !•  &  763. 

*♦*  Gosfbrd  reports  the  same  case  : 

Sir  GeoRGi  Maxwell  pursuing  Kirkconnelli  as  representing  his  father,  for 
payment  of  120a  merks,  and  insisting'  against  him  as  beharing  himself  as 
heir,  by  intromission  with  the  mails  and  duties  of  the  lands  of  Kirkconnell;  it 
was  alleged  firsts  That  his  fisither  was  denuded  by  an.  apprising  led  at  his  good- 
dame's  instance ;  to  which  it  being  replied^  That  notwithstanding  thereof^  the 
father  remained  in  possession  until  his  death,  and  immediately  thereafter^  the 
defender  entered  to  the  possession,  the  Lords  did  sustain  tlie  same  as  behayiaur^ 
It  was  further  allegedr  That  the  defender  had.  right  from  the  compriser  before 
be  entered  to^  the  possession^,  wiiich.  ought  to  defend  him  against  that  passive 
title  of  behaviour  as  heir.  It  was  replied^  That  by  the  late  act  of  Parliament^ 
creditors  have  the  benefit  to  redeem  from  the  apparent  heirs,,  who  should  ac«- 
quire  rights  to  expired  comprisings  of  their  father's  estate,  for  payment  of  the 
sums  of  money  paid  out  for  the  same  ;  likeas,  the  pursuer  had  libelled  upon 
the  said  act  of  Parliament,  and  offered  to  satisfy  the  sums.  It  was  duplied^ 
That  the  act  of  Parliament  did  only  extend  ad  futura^  whereas  the  defender's 
right  was  prior  to  the  act  of  PaiKament.  It  was  triplied^  That  the  defender's 
right,  before  the  act  of  Parliament,  being  but  a  naked  disposition,,  which  was 
but  a  latent  deed,  and  whereupon  no  infeftment  followed  till  after  the  act  of 
Parliament  anent  debtor  and  creditor,  it  did  fall  within  the  same,  and  gave 
right  to  the  pursuers,  as  lawful  creditors,  to  redeem.  The  Lords  having  con* 
sidered  this  as  a  general  case,  found,  that  the  pursuer,  by  the  act  of  Parlia- 
ment, had  right  to  redeem  ;  and,  that  a  naked  disposition,  or  an  assignation 
by  the  good-dame  to  the  grand  child,  did  not  denude  her  as  having  right  to 
^he  comprising  whereupon  she  was  infeft,  and  that  the  right  not  being  esta* 
blished  in  his  person  by  infeftment  until  after  the  act  of  Parliament,  it  did  fall 
within  the  sanae;  but,  if  the  good-dame  hgd  never  been  infeft,  it  had  altered 


HEQt.  7. 


HEIR  APPARENT. 


Si^ 


^the  case.  It  was  likewise  alleged^  That  the  pursuer  being  but  a  pftsonal  ere- 
•  ditor,  and  never  having  comprised  by  the  act  of  Parliament,  could  have  no 
right  to  redeem.  The  Lords  did  also  repell  this  defence,  in  respect  that  the 
act  of  Parliament  was  conceived  as  to  all  lawful  creditors,  without  requiring 
that  they  should  comprise  the  debtor*s  lands,  or  the  reversion  of  prior  com- 
_prising5,  which  could  not  be  the  meaning  of  the  act  of  Parliament,  seeing  it 
gave  them  right  to  redeem  where  the  legal  of  comprisings  was  expired. 

Gosford,  MS.  ^No  385.  p.  192. 
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Maxwel  against  Maxwel. 


Sir  George  Maxwsl  of  Pollock  having  pursued  Maxwel  of  Tinwal  as  repre- 
senting his  father,  upon  aH  the  passive  titles ;  he  proponed  a  defence  of  pay- 
ment, and  a  term  being  assigned  for  proving,  he  produced  a  discharge ;  and 
the  pttrsuer  at  that  same  time  held  him  as  confest  upon  the  passive  titles,  ex- 
cept as  behaving  as  heir  by  intromission  with  the  rents  of  the  landa  of  Tinwal  j 
as  to  which  Irtiscontestation  was  made  on  this  point,  that  he  intromitted  as  hav- 
ing right  to  an  apprising  led  against  his  finther  by  bis  grandmother,  whereunto 
he  was  assigned  by  her ;  and  it  being  alleged^  That  by  the  act  of  Parliament 
t66i,  betmxt  debtor  and  creditor,  apprisings  returning  to  the  apparent  heir 
ivere  redeemable  within  ten  years  for  what  they  truly  paid ;  the  defender  de- 
foned^  That  h^  had  got  the  assignfttion  from  his  grandmother  out  of  her  affcc^ 
tlkotigrMisi  whereupon  it  arose  to  the  Lords  consideration,  whether  such  an  ap- 
prising returning  to  the  apparent  heir  was  void  without  any  satisfaction,  or  if  it 
were  redeemable  from  the  heir  for  ten  years  after  his  right  for  the  true  sumis 
ther^n  contained. 

The  Lords  inclijied  to  think  it  redeemable  for  the  full  sums  for  ten  years  af- 
ter the  apparent  heir^s  right,  but  not  that  it  should  be  void  without  satisfaction, 
the  assignation  being  without  collusion  upon  so  evident  a  cause  as  the  affection 
of  a  grandmother,  which  would  never  have  been  done  if  it  could  not  have  pro- 
fited the  grandchild,  but  accresced  to  his  creditors  for  nothing. 

The  defender,  upon  some  objections  against  the  discharges,  offered  to  take  it 
up,  and  to  remit  to  the  pursuer  to  prove  the  passive  titles,  and  offered  to  com- 
pear presently,  and  depone  thereupon  ;  which  the  Lords  refused,  and  fbund 
that  any  party  pursued  to  represent  proponing  payment,  did  liberate  the  pur- 
suer from  proving  the  passive  titles,  and  after  litiscontestation,  could  not  pass- 
from  the  defence. 

Fot.  Die.  V.  i.f.  359,     Stair ^v.  2./,  172. 
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No  51. 

Apprisings 
acquired  by 
apparent  heirs 
gratuitously, 
are  redeem- 
able from 
them  within 
the  ten  years, 
for  the  full 
sums  contain- 
ed  in  them. 
See  No  sj. 
p.  53 1 1. 


No  5.3. 

The  act  U6t 
not  cjctended 
against  the 
husband  of 
the  apparent 
heir. 

Sec  No  54. 
p.  5312.  akid 
No  64.  p« 

53»7- 
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1673,     lebruarj  a  I. 


KEIR  APPARENT. 


Richardson  against  Lamont. 


Sect,  7^ 


There  being  an  apprising  led  at  the  instance  of Ferguson  against  Chris- 
tian Palmer,  as  heir  to  her  father,  upon  her  father's  debt ;  .William  Richardson^ 
as  haying  right  to  a  posterior  apprising  agi^inst .  her  for  her.  father'^  debt,  pur- 
sues a  declarator  against  Colin  Lamont  her  husband,, and  Skeen  of  HalL-'jard^, 
that  it  may  be  declared  that  the  right  of  Ferguson's  apprising  being  in  the  per- 
son of  Hall-yards,  to  the  behoof  of  Colin-.  Lamont;  who  at  the  ticre  of  theac- 
quinng  of  this  right,.was  husband,  to  the  said  Christian  Palmer  the.  apparent. 
heir,  that  the  same  should  be  redeemable  from  the  husbau^  for  the  sums  truly 
paid  out,  in  the  same  v>s^  as^-it  would  have  been  redeemable -from  the  apparent 
heir  his  wife  by  the  act  of  Parliament  1661,  betwixt  debtor  and  creditor;  and 
that  because  the  express  reason  of  that  law  reacheth  this  case,  viz.  that  expir- 
ed apprisings  not  being  answerable  to  the  value  of  the  lands  appsised,  do  ordi- 
narily return  to  the  apparent  heijB  of  the  debtor,  and  exclude  other  creditors  ; 
and'there  is  no  duubt^tUe  same  motive  hath  induced  Fergusson  after  bis  appris* 
ing  was  expired,  to  dispone  it  to  theappatent  heir's  hysband..  It- was  answered^ 
That  statutes  are  strictt  jw is,  Mnd.pzvity  of  reason  cannot  extend  them  to  like 
cases ;  for  that  were  to  give,  a  legislative  authority  to  the  Lords  ;  so  that  the 
letter  of  the  statute  being  incapable  of  such  an  interpretation,  it  bearing  only 
that  appriBings  returned  to  apparent- heirs,  which  can  never  be. extended  to  reach 
to  their  husbands,  or  to  limit  their  freedom  of.  acq.uiring.. 

The  Lord^  found  not  the  declarator,  relevant,  unless  it-  were  proven  by  the 
husband's  oath  or^wiit,  that  the. apprising  was  truly; to. the  behoof  of  the  wife 
tiie  apparent  heir  as  fiar,  and  to  her  heirs,  and  that  it  was  uufysimilately  taken, 
ia  the  name  of  the  husband,  and  his  heirs  to  her  behoof. 

FmL  Die.  V.  I. p.  360.    Stvir^.v.  z^p.iyS* 

■ 

♦^11*  Gosfordaeport*  tlie.  same  case  : 

In  a  declarator  at  the  instance  of  William  Richardson  against  Christian  Pal^ 
mer  and  her  Husband,  to  hear  and  see  it  found,  that  he  had  right,  by  virtue  of 
fhclate  act  of  Parliament,  to  redeem  a  comprising  which  was  prior  to  the  pur- 
suer's,, at  the  instance  of  one  Ferguson  against  the  said  Chiistian  as  apparent 
hj?ir  to  her  father,  which  she  and  her  husband  had  purchasedtbr  a  small  sum  of 
money,  which  the  pursuer  was  willing  to  deliver  fhcra  ;.  it  was  alleged  for  the 
hmband.  That  he  having  purchased  the  right  of  that  comprising  with  his  own 
means,  and  taken  the  right  to  himself  and  his  wife  in  liferent  only,  and  the 
fee  to  the  heirs  of  the  marriage  ;  which  failing,  to  the  husband,  his  heirs^;  his 
right*  did  not  fall  within  the  act  of  Parliament ;  but,  as  quilibet^  he  might  pur- 
chase the  right  of  that  comprising  as  said  is.  It  was  replied^  The  said  right 
did  fall  within  the  act  of  Parliament  notwithstanding,  because  if  such  convey- 


Sew.  7- 


HEIR  apparent: 


53" 


anccs  were  allowed,  the  act  of  Parliament  should  be  altogether  frustrated,  where 
the  debtor  should  die  leaving  only  heirs  female,  who,  being  married  to  husbands, 
might  easilx  purchase  from  comprisers  in  their  husbands  name,  and  to  the  heirs  of 
the  marriage^  which  failing  to  the  husband's  heirs,  to  which  they  might  be  easily 
induced  upon  supposition  that  they  have  no  heirs  of  their  own;  and  the  right  in 
question  being  of  that  natuce  and  condition,  cannot  be  looked  upon  as  acquired 
by  a  stranger ;  for  it  would  thereby  undoubtedly  follow,  that  all  creditors  who 
should  have  to  do  with  the  lieira  female,  (would  have  no  remedy),  which  is  con- 
trary to  the  meaxting  of  the  act  of  Parliament,  which  makes  no  such  distinction. 
Th£  Lords  did  repel  the  defence  in  respect  of  the  reply,  and  found  that  the  ac 
quiring  of  the  comprising  hyi  the  husband  beiog;  after  the  marriage,  and  that  the 
fee  of  the  land  was  provided  to  the  heirs  of*  the  mirriage  who  would  have  been 
heirs  by  progress  to  the  wife's  father,  to  whofft  the  lands  belonged ;  that  the 
husband  was  not  tanq^am  guiltbet^  but  the  purchase  of  the  comprising  ought 
chiefly  to  be  looked  to  as  done  upon  the  wife's  interest,  and  her  heirs,  and  that 
if  it  should  he  otber^ays  £om^  \i  would  make  the  act  of  Parliament  elusory^ 
wherever  creditors  had  to  do  with  heirs  female,  albeit  that  act  was  made  to  6b^ 
viate.£ra]ud  and  circumvention ^  '     .     . 

Gosfqrdj  MS,  No  578.  p.  ^%u. 
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_  • 

■  OAMPSELi  against  Cajmpbeli.  < 

I  !     :  •  ; 


•  .     .    » •  )■ 


.iN^an.bctidn  ibri>in&ls  an4  duties: of , the  lands ior^Scraquhair  pursued  at  Kil-^ 
pount's  instance^  as  xotnpiiseif  of  the  said  lands,  cMifpearance '\^  as  made  for  the 
Laird  tif'Arkinlaws,  >^o '^//i^^  Jie  ^ad -a  prior  compiising,  and  so  ought  to  be 
pi^ferred.  •  It  was«nr/»i«^,  llitit  he  was  denuded  in^  favours  (rf*^  iStraquhair'sr 
eldest  son  and  iappaient  heir,  *and  so  his  right > felt  under  the  late  act  of  Parlia- 
ment,  wheseby^a  iati^fiil  creditor-might  ^redeem  fiom  him,*for  paymMt  of  the  true 
sums  of  money  tlmt  he  gave  for  hismght.  It  was  repUedy  That  the'right  made 
by  Arkinlaws  to  the  son  was  pura  donatio,  and  for  no  sums  of-*  money,  and  so 
fell^ot  within  the  act  of  B^liament/  which  was  only  against  the  apparent  heirs 
who  did'acquire  rights  to  comprisings  led  against  the  father.  The  Lords  hav- 
ing considered  the  act  of  Parliament,  did  find,  that  if  the  right  made  by  Ark- 
inlaws to  the  son  was  pura,tiQmUio,  and  foe  no  sinns  of  money ,v  it  dM  not-  fall 
within  the  compass  thereof,  and  cannot  be  redeemed  but  by  payment  of  the 
whole  sums. contained  in  the  comprising;  but  it  being  alles^d  that  there  was 
no  probabilujF'Of  a»y  such  gift ,  and  that  it  appeared  to  b^.  but  ?  contrivance; 
tfae. Lords,  before  ao^^cr,  ordained .  Arkinlaws  and  the  old  and  young  Lairds 
of  Str^(p;»^ir  tor  be  examined  upon  joath,  if  Arkinlaws  got  any  sums  of  money, 
or  any  good  deeds  fwm  rfie  father  pr  son  for  the  right  made  by  him.- 

.  .   ^       Foh  I>rc.  tr.  lup.  jsgu;  ^  G^fffordy  MS.  Ng  big.p,  ^^^;. 


N6  55. 

Found, that 
an  apprising, 
in^bich  had 
been  gifted  to 
the  heir  ap- 
parent, could  • 
not  be  re- 
deemed irom 
him,  without 
payment  of 
the  full  a- 
mount  con- 
tained in  it. 
See  No  51. 

p.  5309- 


Na  5.3. 

The  act  i46t 
not  ejctended 
against  the 
husband  of 
the  apparent 
heir. 

Sec  No  54. 
p.  531a.  amd 
No  64.  p« 

53*7- 
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1673.     iebruary  21. 


KEIR  APPARENT- 


Richardson  against  Lamont; 


Sect.  7^ 


* 

There  being  an  apprising  led  at  the  instance  of Ferguson  against  Chris- 
tian Palmer,  as  heir  to  her  father,  upon  her  father's  deht ;  William  Richardson^ 
as  hating  right  to  a  posterior  apprising  agi^inst  her  for  her.  father'^  debt,  pur- 
sues a  declarator  against  Colin  Lamont  her  husband,, and  Skeen  of  HalL-'jard^, 
that  it. may  be  declared  that  the  right  of  Ferguson's  apprising  being  in  the  per- 
son of  Hall-yards,  to  the  behoof  of  Colin.  Lamont;  who  at  the  ticre  of  the  ac- 
quinng  of  this  right,..was  husband,  to  the  said  Christian  Palmer  the.  apparent- 
heir,  that  the  same  should  be  redeemable  from  the  husbai*^  for  the  sums  truly 
paid  out,  in  the  same  way  asit  would  have  been  redeemable  from  the  apparent 
heir  his  wife  by  the  act  of  Parliament  1661,  betwixt  debtor  and  creditor;  and 
that  because  the  express  reason  of  that  law  reacheth  this  case,  viz.  that  expir- 
ed apprisings  not  being  answerable  to  the  value  of  the  lands  appzised,  do  ordi- 
narily return  to  the  apparent  heijB  of  the  debtor,  and  exclude  other. creditors; 
and'there  is  no  doubtithe  same  motive  hath  induced  Fergusson  after  bis  appris* 
ing  was  expired,  to  dispone  it  to  theappatent  heir's  hysband. .  It  was  answered^ 
That  statutes  are  stricti  ytf/ix, .  and  .parity  of  reason  cannot  extend  them  to  like 
cases  ;  for  that  were  to  give,  a  legislative  atithority  to  the  Lords  ;  so  that  the 
letter  of  the  statute  being  incapable  of  su(^  an  interpretation,  it  bearing  only 
that  apprisings  returned  to  appiurent  heirs,  which  can  never  be. extended  to  reach 
to  their  husbands,  or  to  limit  their  freedom  of.  acq.uinng.. 

The  Lords  found  not  the  declarator,  relevant,  unless  it-  Were  proven  by  the 
husband's  oath  or^wnr,  that  the  apprising  was  trulyrto.the  behoof-  of  the  wife 
tiie  apparent  heir  as  fiar,  and  to  her  heirs,  and  that  it  was  uul^y- similately  taken, 
ia  the  name  of  the  husband,  and  his  heirs  to  her  bcho<^. 

FmL  Die.  V.  i.f.  360.    J/i^ftr,  .v.a^.j).  1 78# 

%*  GosfordaeportS' the.  same  case  : 

In  a  declarator  at  the  instance  of  William  Richardson  against  Christian  Pal^ 
mer  and  her  Husband,  to  hear  and  see  it  found,  that  he  had  right,  by  virtue  of 
|he  late  act  of  Parliament,  to  redeem  a  comprising  which  was  prior  to  the  pur- 
suer's,, at  the  instance  of  one  Ferguson  against  the  said  Chiistian  as  apparent 
heir  to  her  father,  which  she  and  her  husband  had  purchased.tbr  a  small  sum  of 
money,  which  the  pursuer  was  willing  to  deliver  fhera  i  it  was  alleged  for  the 
husband,  That  he  having  purchased  the  right  of  that  comprising  with  his  own 
means,  and  taken  the  right  to  himself  and  his  wife  in  liferent  only,  and  the 
fee  to  the  heirs  of  the  marriage  ;  which  failing,  to  the  husband,  his  heirs ;  his 
right'  diJ'not  fall*  within  the  act  of  Parliament ;  but,  as  qtdlibety  he  might  pur- 
chase the  right  of  that  comprising  as  said  is.  It  was  replied^  The  said  right 
did  fall  within  the  act  of  Parliament  notwithstanding,  because  if  such  convey- 


Sect.  7. 


HEIR  apparent:- 


53" 


ances  were  allowed,  the  act  of  Parliament  should  be  altogether  frustrated,  where 
the  debtor  should  die  leaving  onlj  heirs  female,  who,  being  married  to  husbands, 
might  easily  purchase  from  comprisers  in  their  husbands  name,  and  to  the  heirs  of 
the  marriage,  which  failing  to  the  husband's  heirs,  to  which  they  might  be  easily 
induced  upon  supposition  that  they  have  no  heirs  of  their  own;  and  the  right  in 
question  being  of  that  natuce  and  condition,  cannot  be  looked  upon  as  acquired 
by  a  stranger ;  for  it  would  thereby  undoubtedly  follow,  that  all  creditors  who 
should  have  to  do  with  the  iieira  female,  (would  have  no  remedy),  which  is  con- 
trary to  the  meanmg  of  the  act  of  Parliament,  which  makes  no  such  distinction. 
Th£  Lori>s  did  repel^  the  defence  in  respect  of  the  reply,  and  found  that  the  ac« 
quiring  of  the  comprising  hj  t^be  husband  beings  after  the  marriage,  and  that  the 
£se  of  the  land  was  provided  to  the  heirs  of*  the  mirriage  who  would  have  been 
heirs  by  progress  to  the  wife's  father,  to  whom  the  lands  belonged ;  that  the 
husband  was  not  fangqam  quilibct^  but  the  purchase  of  the  comprising  ought 
chiefly  to  b^  looked  to  a$  done  upon  the  wife's  interest,  and  her  heirs,  and  that 
if  it  should  \}fi  otberways  fomi^  hf,  would  make  the  act  of  Parliament  eltisory,. 
wherever  creditors  had  to  do  with,  heirs  female,-  albeit  that  act  was  made  to  .ob«^ 
Tiatefra;u«l  and <:ir<cuinveatioOr  ' 

.      :  '     .  Go^rd^  MS.  No  5-]%.  p,  2,2U ' 


No  52. 


»«73-    7«(r9' 


•  I 


'  Oampbeli  against  Campbeli. 


.lN;an:bctidnibT^in&ls  an4diitfte:ofitbe  lands^of^Scraquhair  pursued  at  Kil- 
pount's  instancd^  as  cobipriseif  of -the  said  lands,  cMUpearance  \^  as  made  for  the 
Laird  t)f 'Arkinlaws,  Vtho  '^//r/^  Jie -had-a  prior  compiising, .  and  so  ought  to  be 
preferred.  It .  was '  rr/^/iW^  llicit  he  was  denuded  in^  favours  of ^  Straquhair'sr 
eldest  son  and  apparent  heir,  mid  so  his  right  felt  under  the  late  act  of  Parlia* 
iBent,  whereby^a  Jati^fid  crdditormightHredeem  fiom  him,  for  payment  of  the  true 
sums  of  money  that  he  gave  for  his  'right.  It  was  repHed-^  That  the^right  made 
by  Arkinlaws  to  the  son  wz^  pur  a  donatio,  and  for  no  sums  ofn  money,  and  so 
felbxnxt  within  the  act  ofB^liament/  which  was  only  against  the  apparent  heirs 
who  did'acquire  rights  to  comprisings  led  against  the  father.  The  Lokds  hav- 
ing considered  the  act  of  Pariianient,  did  find,  that  if  the  right  made  by  Ark- 
inlaws to  the  son  was  pura^domtttQ^  and  for  no  sinnB  of  money;,  it  did  not'  fall 
within  the  compass  thereof,  and  cannot  be  redeemed  but  by  payment  of  the 
whole  suons  cont^ned  in  the  comprising.;  but  it  being  alleged  that  there  was 
no  probability; of  any  sucbgi.fti  .and  that  it  appeared  to  b^;  but  a^  contrivance j 
the. Loans,  beft>re  answer,  ordained,  Arkinlaws  and  the  old  and  y<;>ung  LairiU 
of  Stx^qffif^lt  to;  be  examined  uppji  -oath,  if  Arkinlawsr  got  .any  sums^  of  money. 
QT  any  good  deeds  fcom  the  father  pt:  son  for  the  right  made  by  him.- 

,  .     ^        Foh  Die.  tr.  J:.p.  359U.  ^  Gi)ffardy  MS.  No  big: p,  ^^^;. 


No  55, 

Found, that 
an  apprising^ 
in^bich  had 
been  gifted  to 
the  heir  ap- 
parent, could  • 
not  be  re- 
deemed irom 
him,  without 
payment  of 
the  full  a- 
mount  con- 
tained in  it. 
See  No  51. 
p.  $309^ 
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1674.     yune  13. 


,   RicHARDSOli  against  Palmer. 


No  54* 

The  act  i6«i 
nut  extended 
against  the 
husband  ot 
the  apparent 
heir,  unless 
the  right  ac« 
quired,  thu* 
in  the  hus- 
band's namej 
is  for  the 
wife's  behoof, 
or  acquired 
by  her  meanv 
See  No  51. 


An  apprising 
of  a  predeces- 
sor's estate 
was  found  not 
redeemable 
from  the  ap- 
parent heir, 
who  bad  ac' 
quired  it 


WiLLJAM  Richardson  pursues  Christian  Pdmer,  to  hear  and  see  it  found  and 
declared^  that  an  apprising  led  against  her  father,  albeit  c^ipired,  is  to  be  purg- 
ed by  payment  of  the  tr^e  sums  that  she  paid  for  the  same,  it  being  acquired 
by  her  whp  is  apparent  heir,  or  by  her  husband,  to  the'effect  that  the  pursuer 
as  creditor  may  affect  the  lands.  The  defender  afU^td  thit  member  of  the  li- 
bel was  not-  relevant,  that  the  husband  acgpired*  not  being  so  e;^pressed  in  the 
act  of  Parliament  1661,  betwixt *deb tor  and  creditor,  op  whieh  this  pursuit  is 
founded,  and  the  ^statute*  l&elng  stricti  juris,  cannot  ,be  exteiided  :any  further 
than  the  cases  cxpresti  It  was  ^mwered,  That  if  tjns  were  sustained  it  would 
elide  tbe  ^ct  of  Parliament^  as 4o  all  heirs- female,'  and  theriefbre  it  ought  to  be 
jCXtended  to  this,  being  an  equivalent. cascw 

The  Lords  having  examined  upon  oath  HaHyardss^  who  was  alleged  to  have 
•granted  right  to  the  husband,  and  Hkevvise  the  husband  hintself  as  to  the  man- 
u^x  of  acquiring  of  this  apprisifig ;  by  their  oaths  it  appeared  that-  HaUyards  had 
.acquired  the  rights  (h«  apprising  nt  the  desire  of  the  apparent  heir*^  husband; 
and  that  he  had  takep  the  assignation  blank  in  the  assignee's  n^me,  which  re- 
mains yet  so  in  his  hands,  .^nd  that  be  had  promised  to  fill  pp  the  husband's 
,name  therejn  upon  payment  of  the  principal  sum  and  annualrent.  contained  in 
the  apprising,  but  that  the  price  was  not  yet  paid,  nor  the  najue  filled  up,  but 
^thatrthe  husband  had  paid  ^  jiryHFftIreK\(  ^ff«of  f^r  some  timCi  aa4  that  4hf 
land  was  better  .thanjtbese  sjims,  and  that  he  h^d  not  given  any  ease  to  the 
.h[usl>a]%d.upiQfir^he  account  of  the  wife's  piopiiiQuitj  of  Uoodt  pr  Xo  the. .wife's 
.J»e^poJ^  or  by  h^r  m.ea|)s,  but  upon  his  kindness  to  the  kosbanil. 

Ti^E  .Lqrps  haying  fcjjmerly  susUiined  the  libel  on  these  tenm,  that  ttie  xight 
acq.uired,  thopgh  i|i  \}^^  pame  qf  the  husband,  was  tp  the  behoof  of  the  wi£e^ 
^nd  that  she  was  (o  be  fiar  therein,  pr  that  it  was  acquired  by  Jier  means  and 
money,  or  that  the  es^e  wa3  grante4  upon  the  account^  of  }Mir  propinquity  of 
^blood  ;  they  found  ^one  of  the  numbers  gf  tlie  condeseendetKe  proven,  and 
.(beijefpre  assoilzied. 

JF^l.  J9fc.  ^-  I.  p.  36Q.    Stair^  v.  2.  p.  ^jx. 


1675.     February  if. 


JVI'Lui^c  agimna  Goiux>K. 


John  M'Lurq  smith,  pursues  John  Gordon,  as  behaving  as  lieir  to  his  father, 
,for  payment  of  400  ^erks,  and  insists  against  him,  as  behaving  by  intromission 
with  the  rents  of  his  lands.  The  defender  sieged  absolvitor,  because  his  intro- 
mission w^  by  virtue  of  an  apprising  led  against  his  father,  whereunto  he  had 
right.  It  was  answere4y  tliat  by  the  act  of  ParHament  betwixt  debtor  and  cre- 
ditor, apprisidgs  acquired  by  apparent  heh:s  are  redeenuible  by  creditors  for  the 
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sutns  liicy  truly  paid.  It  was  answered,  non  relevat^  because  the  defender  ac- 
qttir^d  the  appriAig  Wh^n  he  was  not  apparent  heir,  having  then  an  elder  bro- 
f hfet  li^ilig*  It  Was  rdpRtd^  That  the  elder  brother  was  out  of  the  country,  and 
that  th6  appriser  did  dispone  the  apprising  for  small  sums  to  the  second  brother, 
Upoil  accouYit  of  Ms  blood  and  relation ;  and  there  is  like  reason  to  prevent 
fraud  in  tbi^  cas^,  as  iC  the  defender  bad  been  immediate  apparent  heir. 

Tat  hbtijA  found  that  the  aet  of  Parfiaraent  could  not  bcextended  to  this  case. 

•    FuL  Die.  t).  i.  p.  360.     Stair,  v,  2.  p.  324, 

%*  Gosford  reports  the  ^thd  ease  : 

Ik  a  pursuit  at '  ■*  instance  against  -^ — s-  representing  his  brother,  for  pay- 
ment of  his  debts,  upon  that  passive  title  that  he  had  intromitted  with  rents  of 
lands  wherein  his  brother  died  iofefty  as  apparent  heir;  it  was  alleged  for  the 
defender,  That  he  could  not  be  liable  upon  that  passive  title,  because  he  had 
acquired  a  right  to  a  comprising  of  his  brother's  estate,  in  bis  brother's  life- 
time, and  so  could  not  be  apparent  heir,  which  is  only  sustained  against  those 
which  are  in  linea  detcndente;  but  not  of  collateral  line.  This  allegeanci^  being 
sustamed,  it  -  was  then  craved,  that,  the  pursueii  being  a  lawful  creditor,  might 
have  the^benefit  of  the  act  of  Parliament  aneni  debtor  pmd  creditor,  that  hfr  might 
redeem  from  the  defender  for  that  sum  ha  paidfer  th^ right,  of  the  comprising^ 
seeing  by  the  death  of  the  brotbef  without  heirs,  be  is-now  apparent  heiiri  The 
Lords  having  considered  the  act  of  Parliament,  did  find  that  the  d^feifder'a 
right  did  not  faU' within  the  same,  nor^ould  be  redeemed  by  a  creditor,  because 
he  was  not,  0prcould.be,  interpreted  an  apparent  heir,  having ^^cquired  that 
right  during  his  brother^s  lifetime,  who  might  have  had  other  heirs  of  his  own* 
body,  and'the  act*  of  Parliament  can  only  be  inttrpjeted  of  such  apparent  heifs 
who  necessarily  may  succeed. 

Qoj^rdt^  MS.  No  74^.  p.  462^^ 


No55. 

while  he  was 
only  a  se- 
cond brother, 
and  not  appa« 
rent  heiv. 


^jy:     yariunrj'^.  Hay  dgaimt  Gregorie  and  Others:^ 

Hay  of  Moldoyat  being  inrfeft  in  an  annualrent  out  of  certain  lands  of  the 
estate  of  Frendiaught,  pursues  the  tenants  thereupoi*.  for  payment,  who  have 
raised  a  dbubk  p©iniding  against  David  Gregorie,  the  Lord  trendraught,-Ogilvie 
and  others;,  ^/^ho  compear  and  allege^  That  their  right  to  the  lands  in  qaestion 
is  by  expired  apprisihgs  and  infefiments,  prior  to  the  pursuer's  infeftment*— It 
was  answer edy.  That  these  apprisings  were  now  come  in  the  person  of  Lord 
Fieadraught,  who  is  apparent  Iieir^,  and  therefore  may  be  taken  olf  by  any  cre- 
ditors within  ten  years  of  the  ac^isitipn,  conform  to  the  act  ^  E«M^littmerrt 
1661  betwixt  debtor  and  crcditor.--»-It  was  replied^-  That  this  act  gives  only  the 
benefit  unto  the  posterior  apprisers.— Itwas  duplied  for  the  pursuer,  Ti)at  as  to 
this  clause  of  tlie  act,  the  ratio  legis  expressed  in  the  narrative  is  general,  *  the 


No  56. 
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No  56.       '  prejudice  of  the  creditors ;'  and  though  in  the  subsjfnpfiQih it- wcntioos  xmW 

apprisers.  that  is. not -exclusive,  but  this,  or  .»ny  creditor  "wha  jjajiy  itoprf»<s,  jnay. 
declare  the  apparent  heir's  right  iswis|ied,  or  satisfiabk  .bj  eucii'aauin-;  «nd 
therefore  the  Lords  have  in  roany,^ ases  susteined  the,  same  in  ^vo»r-  of  §redi- 
tors,  though  not  haring  .apprised.;  for  it  cannot  be  doubted,  but  adjydgers 
would  haye  the  same  beneftt,  though  thoy  be  not  in  tfce  wihsumptioru 

The  Lords  found,  That  this  pursuer  being  a  credij»r  j^eft-in  ap  awfu^lrcnt 
and  being  e^cclnded  by  a  prior  apprising  r^xpined.  come  in  the  person  of  the  ap- 
parent heir,  that  he  hath  good  interest  to  found  upon  the  act  of  Parliament  for 
satisfying  the  apprising,  that  his  right  way  bft  cl&ctualjiotwithstanding  of  the 
^expired  apprising. 

'Fol.  Die.  V.  r.  p.  359,    IStiiir,  v.  2.  p.  48.8. 

'•^«  Gosford  reports  the  same  case : 

In  a  suspension  at  the  instance  of  the  tenants  of  Halkheid^-herdl  and  Wood- 
lliead  of  Frendraught,  of  a  decreet  obtained  against  them  at  the  instance  of 
Hay  of  Muldarit,  upon  a  reason  of  double  poinding,  compearance  was  made 
for  David  Gregorie,  who  Was  infeft  as  heir  to  his  brother  Alexander,  who  was 
heir  to  Mr  John  Gregorie,  who  had  comprised  the  said  lands,  and  thereupon 
.  craved,  preference  as  having  a  public  right ;    whereas  Muldavit  had  only  a  base 
..right,  flowing  from  the  Viscount  of  Frendraught,  who  was  common  debtor 
.and  by-virtue  thereof  had  been  in  possession—It  was  answered  and  aie^ed  for 
MuWayit,  That  the  said  David  Gregorie  being  only  infeft  as  heir  tobis  brother 
,  couM  never  guarrel  his  right,  because  the  same  being  gfanted^bycomract  of 
marriage  betwixt  him  and  the  Viscount's  sister,  for  security  of  three!  chalders  of 
victual,  or  joo  roerks  out  of  the'lands.  by  postscript  subjoined  to  the  contract 
the  said  Mr  John  had  ratified  and  consented  to  his  right.— It  wa&  replied  That 
any  such  postscript  er  consent  was  conditional,  and  did  expressly  bear  that  he 
.  only  consented  in  case,  by  an  agreement  betwixt  the  Viscount  aqd  him    he 
jhould  be  satisfied  of  his  interest  due  by  his  comprising  out  of  the  estate-  so' 
.  that  Muldavit  should  only  h%ve  rig^t  ta  three,  cl^lden  of  victual,  or  300  nwrks 
of  money  out  of  the  superplus  estate.;   which  agreement  never  took  effect  the 
Viscount  dying  without  performing  his  part,  or  disponing  any  lands  for  his  sa 
tisfaction.— It  was  duplied.  That  tbisViscount  ofiFrendraught  having  perform- 
ed  the  conditions  by  disponing  to  the  ^aid  Alexander  as  much-of  the  estate  as 
did  satisfy  his  debts,  and  taking  a  right  to  -the  whde  comprising  in  the  person 
of  George  Morison  for  his  behoof,  -Gregorie  could  have  no  interest  to  propone 
upon  his  right,  nor  the  Laird  of  Boynwho  had  right  from  him  j  seeing  Muldavit 
bemg  a  true  creditor  by  infeftment,had  a  just  action  against  the  Viscount  upon 
the  late  act  of  Parliaincnt  to  redeem  his  right  of  comprising,  which  he  had  ac 
quired  within  ten  years  after  his  acquiring  thereof,  which  was*  not  yet  expired' 
and  that  by  payment  of  the-trueisums  of  money  paid  to  the  compriser  •  where* 
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as  here  the  Viscount  was  fully  satisfied  by  the  sale  of  lands,  the  price  whereof 
did  exceed  all  the  money  paid  to  Gregorie--!-It  was  duplied^  That  the  Viscount 
did  never  sell  any  lands  as  heir  to  his  father;  but  as  a  jingular  successor,  by  ac- 
quiFing  Gregorie-s  comprising,  who  had  only  ratilied  for  himself,  but  never  had 
obliged  his  heirs ;  so  that  he  dying,  his  brother  David  had  a  full  right  to  the 
» comprising  as  being  served  heir  ;    and  the  conditions  of  the  ratification  never 
being  fulfilled  in  his  brother's  time,  coald-not  oblige  him ;    and  as  to  the  Vis- 
count, he  could  never  be  overtaken  upon  the  act  of  Parliament;  seeing  it  did 
only  give  a  power  to  redeem  from  apparent  heir^,-  buying  in  the  first  compris- 
ings,  to  posterior  creditors  who  should  comprise  their  reversions  ;  whereas  MuL 
davit  was  not  at  ^11  a^compriser,  but  had  only  a  base  infeftment,  and  so  could, 
not  crave  tiie  benefit  of  the  act  of  Parliament ;  and  whensoever  he  shall  obtain 
a  decreet,  and  thereupon  comprise,  he  shall  have  an  answer ;   and  albeit  he  had 
comprised,  yet  be  could  never  crave  the  reden\ption  of  these  bonds,  because 
Frendraught  had  comprised  this  right  of  Gregorie's,  not  only  by  the  sale  of 
^ome  lands,  but  by  payment  of  L.  20,000  out  of  his  own  means  and  estate, 
which  he  never  had  from  his  father, The  Lords  having<considered  the  post- 
script and  ratification  of  the  contract  of  marriage,  found.  That  it  bearing  no 
special  lime,  and. Gregorie  being  fully  satisfied,  and  the  condition  specified  ful- 
iilled  by  rights  made  to  him  of  as  many  lands  as  satisfied  his  interest,  he  could 
■never  quarrel  the  ratification  made  by  Mr  George  Gregorie,  to  whom  he  was 
-heir  by  progress,;  and  as  to  the  act  of  Parliament  whereupon  this  Viscount  al- 
leged, they  found.  That  albeit  it  did  only  bear  a  reversion  in  favour  of  true 
rrcditors,  yet  by  several  practiques  the  Lords  had  found,  that  they  having  a  real 
jnfeftment  in  the  estate,  they  need  not  apprise  from  apparent  heirs  the  jcver^ 
sions  of  prior  compaisings,  which  were  only  to  multiply  charges  and  expenses; 
,but  had  a  good  title  to  pursue  the  apparent  heirs  who  bought  in  comprisings, 
to  dispone  as  much  of  the  estate  as  would  efl^ir  to  their  sums;,  he  being  fully 
satisfied  of  the  true  sums  given  out  by  him  for  acquiring  these  comprisings. 
iut  as  to  this  case,  they  found  that  point  not  necessary  to  be  decided ;  it  being 
alleged  and  found  relevant,  that  the  agreement  with  Mr  John  Gregorie  was  spe- 
cific, fulfilled  by  this  Viscount  of  Frendraught,  who  was  apparent  heir,  not  by 
his  own  means,  but  by  the  lands  and  true  estate  of  the  last  Viscount,  which 
thtj  only  found  obligatory  by  Gregotie's  heirs. 

Gos/ord,  MSL  No  933.^.  611. 


No  ^6. 


^678*     yanuary  15.         M*Dougal  ^^^jf/wr  Guthrix  and  his  Spouse* 


Andrew  M*Dougai-  pursues 


Urquhart  as  heir  to 


Urquhart  of 


JDunleughs  his  debtor,  and  Sir  Henry  Guthrie  for  his  interest ;  and  insists  against 
her  as  intromitter  by  herself  and  her  husbarid  with  the  rents  of  the  lands  wher^- 
in  her  father  died  infeft. — ^The  defeoder  edited  absolvitor,  because  any  intro- 
Voi.  XnL  30  A 
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No  57. 
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heir  apparent 
may  acquire 
apprisings 
without  being 
liable  to  re- 
demption on 
the  terms  of 
an  heir  appa. 
rent. 


mission  had  by  her  husband,  was  singulari  titido^  viz.  an  appriskig  against  her 
father,  wbereunto  her  husband  had  right.— -The  pursuer  replied^  Th^thj  X\i<t 
act  of  Parliament  1661,  apprisings  coming  in  the  person,  of  the  apparent  heir, 
or  any  other  to  their  behoof,  are  redeemable  by  payment  of  the  sum  they  truly 
gave  out,  and  this  apprising  being  acquired  by  the  husband  of  the  apparent 
heir,  it  was  alike  as  if  it  were  acquired  by  herself,  or  must  be  presumed.to  her 
behoof,  otherwise  the  act  of  Parliamesii  would  have  been  ineffectual  as  to  all 
heirs-female. — It  was  duplied^  That  statutes  being  itricti  Juris,  cannot  be  ex<i. 
tended  by  the  Lords  ;  and  this  ppint  was  ahready  determined  betwixt  Lamoat 
and  the  Laird  of  Hall-yards,  No  5^-  p*  S3  ic> ;  and  thatunless  the  apprising  was  ac- 
quired by  the  means  of  the  heir-female,  or  to  her  behoof,  or  that  she  were  to  be 
fiar  therein,  the  acquisition  by- the  husband  was.  not  redeemable  upon  the  sums 
he  paid,  though  he  might  have  gotten  ease  upon  the  account  of  his  wife. 
Which  the  Lords  did  also  sustain  in  this  ease.. 

FqL  Die.  V.  I.  ^,-360.     St  air  J  v.  i»,p.  672.. 


*^*  Fountainhall  reports-  the  same  case  :• 

An  action  was  brought  by  Andrew  .M'Dougal  against  Sir  Henry  Guthrie's' 
son  for  payment  of  a  debt  owing  by  his  wife'3  lather,  and  convenes  him  as  in- 
tromitter. — Alleged  he  did  it  by  comprisings  he  had  acquired.r—./4)ww^rtfrf.  The 
apparent  heir,  by  the  62d  act,  in  1661.^  acquiring  rights,  they  are  redeemable 
frpm  him. — Replied^  It  is  not  here  the  apparent  heir  that  purchases,  but  her. 
husband.— D«/^/a>rf,  In  1674,  Richardson  ro;j/rj  Palmer  and  Halyards,  No  54. 
p.  5312,  the  Lords  found  the  husband  in  the  same  case.— 2Vr^/i>rf,  That  pra-. 
tiquc  was  just  contrary  ;  for  it  is  a  correctory  law,  and  so  to  be  strictly  taken. 
The  Lords- found  the  husband  not  liable,  unless  it  were  proven  he  acquir- 
ed the  apprisings  with  the  wife  the  apparent  heir's  means,  or  that  the  fee  of 
the  right  taken  to  the  apprising  terminates  on  her  and  her  heirs  ^  but  that  an 
ease  and  compensation  was  got  on  the  wife's  account,  seems  not  fully  rele- 
vant. 

Fountainball,  MS^ 
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1680.     December  3;  Nasmith  .  against  Naemith. 

Sir  Michael  Nasmith  pursues  declarator  against  James  Nasmith  his  son  for 
redemption  of  his  lands  of  Posso,  apprised  by  Dr  Burnet,  on  this  ground,  that 
the  right  of  the  apprising  coming  in  the  person  of  James  his  apparent  heir,  it  is 
redieemable  by  the  space  of  10  years  after  the  apparent  heir's  right  thereto,  for 
the  sums  he  truly  paid  out,  which  his  father  is  willing  to  pay  him. — It  was  an^ 
swered^  That  this  power  of  redemption  being  int-roduced  by  the  act  of  Parlia- 
flient  1661,  betwixt  debter  and  creditor,  it  is  only  in  £avoi>^  ^^  creditors,  thai 
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th«7  may  jedccra,  and  cannot  ex'tcnd  tofchc  d^blfor  against  whom  the  apprising 
-was  led- — It  vj^B'ficpiifd,  imo^  That  the  Lords  inay,  and  do  extend  such  equitft- 
bte  chiixses  ad  parts  casus.  2do^  The  creditot's  of  the  debtor  may  redeem, 
though  they  beooiije  creditors  during  that  10  years;  ao  that  as  the  pursuer  might 
coQtcact  debt,  it  is  no  mare  fx^yMicc  to  the  apparent  heir  diat  be  redeem  it, 
than  ]&at  these  creditors  do.— It -was  duplied.  That  the  act  <:an  only  be  under- 
stood for  creditors  before  the  first  le^I  exptne  ;  iand  if  <o  the  creditors  during 
the  second  legal,  it  could  only  be  to  such  whotruly  lent  money,  but  could  not 
^extend  to  gratoitous  deeds«-*-lt  was  trifiied^  That  the  statute  is  in  favours  of  the 
debtor's  creditors  inde£nitly,  asnd  is  not  restricted  to  creditors  before  the  expir* 
ing  of  the  first  legifl ;  neither  can  the  proytsioos  of  wives  and  children  of  a  se- 
^cond  matriage  be  excluded  where  there  is  deinium  nature ^  and  this  declarator  is 
at  the  childrens  instance  for  their  provisions. 

The  Lords  foutvd,  That  the  power  of  redemption  cm  this  clause  could  not 
he  ext?ended  unto  the  debtor,  but  to  the  creditors,  but  would  not  exclude  the 
childrens  portions,  though  during  the  second  legal ;  yet  would  not  sustain  pro- 
gress ibr  them  till  their  bonds  of  provision  were  produced.  See  No  60.  p.  53 19. 

Fol  Die.  V.  1.  p,  360.     Stair,  v.  2.  p.  8ir. 
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^681.     July  rp. 
'^SiR  GzoRiGE  Monro  against  Gordonston  altid  Other  CREDiroas  of  the 

Lord  and  Master  of  Rae. 

Sir  George  Monro  having  acquired  right  to  an  a,ppri&ing  of  the  estate  oif 
:Rae,  and  having  thereafter  married  bis  daughter  to  the  Master  of  Rae,  he  by 
her  contract  of  marriage  contracted  10,000  merks  of  tocher,  and  likewise  did 
dispone  the  apprising  in  &vours  of  t^e  heirs  of  the  marriage  ^  which  faiking, 
^to  return  to  himself,  with  power  to  him  to  burden  the  right  disponed  with  what 
sums  he  pleased  during  his  life.  The  Creditors  of  the  Lord  Rae  alleged,  That 
this  apprising  is  redeemable  by  the  Creditors  of  the  Lord  Rae,  against  whom  it 
was  led,  by  the  62d  act.  Pari.  1661,  betwixt  debtor  and  creditor,  declaring,  thai 
whensoever  an  expired  apprising  came  in  the  person  of  the  apparent  heir,  or 
another  to  their  behoof,  that  for  ten  years  thereafter  it  should  be  redeemable  by 
the  creditor  of  the  debtor  hy  the  sums  truly  paid  out  therefor  j  and  by  the  con- 
tract  of  marriage  it  is  evident,  that  this  apprising  being  conveyed  to  the  hein 
of  the  apparent  heir,  is  \n  effect  to  the  hehoof  of  the  apparent  heir«  and  was 
expired  before  that  time.  It  was  answered.  That  statutes  are  stricti  juris,  an! 
cannot  be  extended  ad  similes  casus,  and  this  case  doth  not  quadrate  with  thfe 
act  of  Parliament,  for  his  right  was  never  to  be  in  the  person  of  the  apparent 
heir,  but  of  his  heirs  oJF  the  marriage  j  and  there  is  no  law  that  could  hinder 
Sir  George  Monro  to  dispone  to  his  own  grandchild  this  apjprising,  who  was  not 
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No  CO,       ^^^  debtor's  apparent  heir,  but  the  son  of  the  apparent  heir,  and  neitliicr'by 

the  means  nor  to  the  behoof  of  the  apparent'  heir,  but  without  all  collusion; 
seeing  Sir  George  gave  a  competent  tocher  besides  his  disposition!  and  he  may: 
burden  it  at  his  pleasure ;  and  seeingit  was  disponed  freely,  there  can  be  na 
pretence,  that  without  any  payment  it  should  be  extinct ;  but  the  most  that 
could  be  pretended  is,  that  the  Creditors  might  redeem  it  fop  the  sums  therein 
contained,  which  Sir  George  is  content  be  declared;  and^  so  the  design  of  the 
act  of  Parliament  is  fulfilled,  that  expired  apprisings  coming  in  the  person  of  . 
the  apparent  heir,  shall  not  carry  away  the  estate  and  defraud  the  crcditors,^but 
shall  be  redeemable  during  ten  years  for  the^  sums  by  which  the  apparent  heir 
bought  or  acquired  the  same  ;  but  it  is  beyond  question,  that  anr4ipparent  heir 
may  acquire  right  to  an  unexpired. appri^ngi,.  which  cannot  be.  redeemed  from 
him  for  the  price  he  paid,  but  by  the  full  price  of  the  apprising ;  for  the  .statute 
is  only  in  the  case  of  expired-  comprisings.  bought  and  acquired  iby-  apparent 
heirs;  and  therefore  th^  Lords^  by.taeir  decision  the.  i3t;h  day  of  February 
1-673,  Maxwelt  against  Ma3{well|  No  51.  p.. 5309  ,  found,  *  That  an  expir^ 
ed/  apprising,  disponed  for  love  and  favour  by.  TiawaPja .  grandmother  to 
him,  was  not  extinct,  bec2>use  nothing  was,  paid  for  it,  but  was. only  redeem- 
able for  the  sums  contained  in  the  apprising.'  It  was  replied  for  the  Creditors, , 
That  the  Lords,  and  all  sovereign  judicatures,,  may  and  ought  to  declare,  that 
non  licet  fraudemfacere  hgi  et  quod  non  licet  recte^  non  licet  per  ambages  y  but 
this  case  is  a  direct  contrivance,  by  which  the  whole  design  and  effect  of  tha^ 
just  and  necessary  act  of  Parliament  is  eluded;  .for  though  the  apparent  heir 
may  not  acquire  an  expired  apprising  directly  to  himself,  or  a  confident,  yet 
whenever  he,  his  son,  or  confident,  comes  to  the  condition  that  they  may  mar- 

*  ry,  tliey  may  cause  the  party  who  is  to  give  the  tocher  to  purchase  with  a  part 

of  the  tocher  an  expired  apprising,  and  dispone  it  to  the  heirs  of  the  marriage*, 
with  a  power  to  burden,  as  here  ;  now  if  the  apparent  heir  had  acquired  with 
this  provision,  *  That  if  the  Creditors  claim  to  redeem  it,*  the  disposition  should 
^  be  null,  and  it  should  return  to  the  disponer,'  were  it  not  a  clear  fraudulent 
elusion  of  the  law  ;  and  the  power  of  burdening  is  the  same  ;  but  as  the  Lords 
have  cleared  and  extended  this  statute  to  apprisings  coming  in  the  person  of  an 
apparent  heir,  although  his  father  were  alive,  so  in  justice  it  ought  to  be  ex*- 
tended  not  only  to  the  debtor  and  his  apparent  heir,  but  to  the  heir  of  this  nidr*. 
riage,  who  is  likev/ise  apparent  heir  in  linea  recta. 

The  Lokds  found,  that  it  being  declared,  that  the  apprising  should  be  re-«. 
jdeemable  for  10  years  after  this  contract,  that  the  same  was  not  extinct,  being 
acquired  for  i)o  sums  from  a  near  relaticfn  for  love  and  favour,  but  that  it  was 
redeemable  for  the  sums  contained  in  the  apprising. 

FoL  Die.  V.  I.  p.  359.    Stair^  v.  2.  p.  895. 
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Naysmith  against  Naysmiths. 


Sm  Michael  Naysbcth  having,  after  expiring  of  an  apprising  against  him, 
granted  bonds  of  provision  to  his  children,  who,  in  a  pursuit  again  young  Posso 
the  apparent  heir,  in  whose  person  the  said  apprising  was  come,  craved  allow- 
ance  to  redeem^  the*  same  for  the  sums  truly  paid  for  it  by  the  defender,  conform 
to  the  act  of  ParUament ; 

^//^^^d  for  the  defender ;  That, the  children's  bonds,  granted  after  the  fa- 
ther's legal  was  expired,  could  not  afford  the  benefit  of  the  act  of  Parliament; 
*  which  allegcancein  favours  of  the  apparent  heir,  the  Lords  sustained.' 

fi/.  Dic^  v^i.p^  359,  .  Harcarse^  (Contracts  of  Marrxagiu)  ^0  349^/.  82*  , 

♦^*  Sir  P.  Home  reports  the  same  case:  "- 

m 

Michael  Naysmith  of  Posso,rhis  Creditors  and  Children,  to  whom  he  had' 
granted  bonds  of  provision,  having  pursued  a -reduction  against  James  Nay- 
smith his  eldest  son,  of  an  apprising  led  at  the  instance. of ■  Burnet  of 

Crimont,  against  Sir  Michael  Naysmith;  v/hereunto  the  defender  did  acquire 
right,  as  also  the  gift  that  he  had  obtained  of  his  father's  single  and  liferent  es- 
cheat, upon- these  grounds,  that  the  "apprising  being  acquired  by  the  apparent 
heir  J  it  was.  provided  be  the  act  of  Parliament  in  their  favour,  1661,  anent 
debtor  and  creditor,  Thatif  the' apparent  heir  should  acquire  right  to  an  ex- 
pired apprising,  the  right  should  be  redeemable  from  the  apparent  heir 
within  ten  .years,  after  acquiring  thereof,  upon  payment  of  the  sums  giveil 
out  for -acquiring  of  the  said  right,  at  least  so  much  thereof  as  should  be 
found  resting  unsatisfied  by  the  apparent  heir's  intromission. '  But  so  it  is,  that 
the  defender  is  more  than  satisfied  of  any  sums  that  he  had.  paid  out  for  acquir- 
ing pf  that  right,  by  intromission  with  the  rents  of  the  lands  and  'stock  and  0- 
ther  moveables  belonging  to  his  father  j  as  also  that  the  defender  being  entrust- 
ed by  his  father  to  uplift  the-rents,  dispose  of  the  moveables^  and  manage. his 
estate,  and  so  being  negotiorum  gestor  when  -he  acquired  a  right  to  that  com- 
prising, the  benefit  thereof  must  accresce^to  his  father,  who  is  his  .constituent, 
especially  seeing  he  having  introraitted  wiih  tlie  jrents.of  his  estate  several  years 
before  he  acquired  the  right,  and  so  must -be  pr^-^umed  to  have  acquired  the 
sameby  the  father's. means,  he  having  np  means  nor  estate  of  his  own  out  of 
which  he-might  have  acquired  the  same  j  and  albeit  he  had  acquired  the  right 
by  his  own. means,. yet  he  being  the  father's  «^^c^//or^;/2  gestor,  and  in  famiUa 
with  his  father,  the.  benefit  must  accresce  to  him,  a«  is  clear,  by  Inst.  L.  2. 
Tit,  9.  §  2.;  paur  et  filiiuinA^w  being  reputed  to  be  ^adcm  persona,  it  must 
be  presumed  that,  when  the  creditor  disponed  the. right  to  the  son,  it  vras 
equivalent,  as  if  he  had  disponed  it^to  the  father;  as  also,  this  is  clear  in 
the  case  of  tutors  and  curators,  and  their  administrators,   Instit.   L.  3.  Tit, 


No  60. 
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No  60.       ^^*  5  ^'  *^^  ^9*  ^"^      '■    .    thereupon,  and  D.  45.  T,  !•  1.  38,  $  17, 

and  the  lawyers  thereupon.  And  the  gift  of  escheat  cannot  be  made  use  ot 
against  the  pursuer,  because  aVbeit  it  be  taken  in  the  defenders  name,  yet  it 
was  commimed  and  agreed  at  the  passing  thereof,  that  it  should  be  taken 
in  the  deficnder's  name  for  his  father'^  security,  lest  another  should  have  ta* 
ken  the  gift;  as  -also  the  pursuer  tad  used  an  order  of  redeniptlon  of 
t  the  comprising,  so  that  it  could  uot  expire  tigamst  him  ;  and  ^e  defender  is 

.much  more  than  satisfied  by  his  intromissions,    .Amwtred^   That  this  actioa^ 
in  so  far  as   it   was   at  the  father's  instance,  could  not   be  sustained;    be- 
cause, by  the  law,  it  A^as  only  competent  to  creditors  who  wcra  posterior  ap- 
prisers,  and  albeit  the  practiques  hare  extciidcti  to  personal  creditocs,  in  respect 
compriscrs  tmd  otiier  creditors  are  mentioned  in  the  narrative  of  the  act,  yet 
that  benefit  cannot  be  extended  to  the  debtor,  against  whom  the  comprising 
was  led  ;  and  as  to  the  creditors,  they,  are  either  deceast  or  do  not  concur,  and 
the  action  cannot  be  sustained  at  the  instance  of  the  children,  upon  their  bonds 
of  provision ;  because,  liowever  they  may  oblige  the  granter,  yet  they   are 
never  sustained  against. a  creditor,  and  tbose  bonds  arc  not  only  posterior  to 
the  apprising  and  expiration  of  tTie  legal  thereof,  but  are  posterior  to  the  acquir- 
ing of  the  right  by  the  defender.    And  as  posterior  creditors  could  not  have  the 
benefit  of  this  act  of  Parliament  to  redeem  the  right  from  the  apparent  heir, 
much  less  tlie  children  upon  the  bonds  of  provision.    And  it  is  denied  that  the 
defender  was  the  father's  nejrotiorum  gestor^  or  that  he   acquired  the  right  by 
the  father's  means,  but  by  his  own  means  and  credit,  for  the  Laird  of  Dawicl: 
and  others  of  his  friends  engaged  as  cautioners  for  him,  when  he  borrowed  the 
money  to  acquire  the  right;  and  it  cannot  be  otherwise  proven,  but  by  writ  or 
oath  of  party  ;  neither  did  he  acquire  the  gift  of  escheat  for  his  fether's  securi- 
ty but  for  his  own,  in  respect  he  had  undertaken  more  debt  that  U'as  due  upon 
the  estate  than  it  was  worth ;  yet  notwithstanding  he  had  allowed  his  father 
1000  mcrks  yearly  for  his  entertainment.     And  no  respect  ought  to  be  had  to 
the  order  of  redemption,  because   there  was  no  procuratory  produced  the  time 
the  using  of  the  order  ;  but  being  called  for,  the  pretended  procurator  declar- 
ed he  had  none,  as  appears  by  an  instrument  taken  thereupon  ;  neither  was 
there  any  money  consigned,  and  the  defender  had  never  any  design  to  prejudge 
his  father ;  but. all  that  ever  he  aimed  at  was  to  preserve  the  memory  of  the  e- 
state  which  was  exhausted  hy  debts.  And  if  his  father  will  refund  him  the  suras 
that  he  has  paid  out  for  acquiring  of  the  rights,  and  relieving  him  of  the  debts 
he  is  engaged  into,  he  is  content  to  renounce  his  right.     Replied^  That  the  fa- 
ther, in  this  case,  has  the  benefit  of  redemption  of  the  right  from  the  son  his 
apparent  heir,  as  well  as  a  creditor ;  and  as  the  Lords  did  extend  the  act  of 
Pariiament  in  the  case  of  an  apparent  heir  acquiring  a  right,  even  albeit  his 
father  was  in  life,  in  the  case  of  Carlops  against  the  Defender,  No  4?.  p.  5302  j 
so  by  that  same  reason,  the  act  ought  to  be  extended  in  this  case,  to  allow  the 
father  the  benefit  of  the  redemption  of  the  right  within  ten  years,  seeing  the 
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son-has  no  prejudice,  he  being  satisfied  and  paid  by  his  intromissions  ;  and  the       No  6o« 
son  was  creditor  to  the  fetber,  in  so  far  as  he  had  intromitted  with  more  than 
would  paj  any  sums  due  to  him,  and  albeit  he  was  not  creditor  ex  contractu^ 
he  was  creditor  ex  delicto  vel  quasi  delicto^  in  respect  he  was  in  pessima  fide^  hav- 
ing intromission  with  the  father*s  estate,  and  having  acquired  the  right  by  the 
father's  means,  at  least  must  so  be  presimied  in  law,  to  have  taken  the  right  in 
his  own  name,  but  should  have  taken  it  to  the  father ;  and  albeit  the  creditors 
do  not  concur,  yet  the  children  being  creditors  by  their  bonds  of  provision* 
gives  them  a  suflSicictit  interest  to  pursue  this  action  j  and  albeit  the  bonds  of 
the  provision  be  after  expiring,of  the  legal  of  the  apprising  and  the  defender's 
acquiring  of  the  right,  yet  that  does  not  alter  the  case,  seeing  the  law  makes 
no  distinction.     But  on  the  contrary,  the  benefit  of  redemption  is  expressly  al- 
lowed to  posterior  comprisers  and  creditors,  which  must  be  understood  of  cre- 
ditors whose  debts  are  contracted  as  well  after  as  before  the  expiring  of  the  le- 
gal of  the  comprising,  the   reason  of  the  act  of  Parliament  being  the  same ;  . 
that  creditors  may  not  be  defrauded  of  their  just  debts,  by  the  apparent  heir's 
acquiring  such  comprisings  ;  and  the  defender  has  no  prejudice,  he  being  paid 
of  the  sums  that  he  has  given  out  for  acquiring  a  right  to  the  same»  .  And  how- 
ever children's  provisions  are  not  sustained  in  prejudice  of  other  anterior  law- 
ful creditors,  yet  they  are  held  creditors  in  sua  genere.'^hxch  is  sufEcknt  to 
give  them  the  benefit  of  redemption  of  the  right  from  the  apparent  heir. :  And  ^ 
that    the.  defender    v/as    the  father's  ne^otiorum^.  ^estor  and    administrator  is 
probable  by  witnesses,  That  he,  uplifted  the  rents  and  managed  the  estate  in  his   - 
father's  name,  and  upon  hiis  account  ;  which  being  such  acts  as  clearly  declare 
his  mind  and  intention,  such  acts  are  as  relevant  to  be  proven  by  witnesses  to 
clear  quo  anim&  he  did  intromit,  as  the  acts  of  behaving  as  heir;  and  that  the  gi(t  ^. 
WfcS  acquired  in  the  defender's  name,  and  to  the  father's  behoof,  and. security #  is 
oflcred  to  be  proven  by  the  Bishop  of  St  Andrews,  with  whose  means  the  gift  was 
acquired,  and  other  famous  witnesses;  and  as  to  the.  order  of  redemptiop,  seeing 
the  instrument  bears,  that  the  procuratory,  was  sufficiently  known  to  the  notary,    . 
it  is  sufficient  albeit  it  was  net  produced,  and  more  faith  is  to  be  had  to  the  instru- 
ment affirming  there  was  a  procuratory,  than  the  defender's  procurator,  that  there   . 
was  no  procuratory,  seeing  plus  creditur  uni  qffirmanti  ^am  mille  negantibus  ;  and  t 
is  sufficient  to  stop  the  odious  expiration  of  the  legal  of  a  comprising ;  and  the  . 
pursuer  needs  not  prove,  that  the  money  was  consigned,,  if  either  it.be  offered  ^ 
at  the  bar,  or  if  the  compriser-ifilttJ"  babtbat,  or  is  satisfied  by.  his  intromis- 
siens;  and  if  the  defender  has  undertaken  debts  which,  he  was  not  obliged  to    • 
do^  sibiimpuLety  but  that  cannot  preclude  the  pursuer  of  the  benefit  of  the  law.    . 
TttJE  L(MLDS  found  the  order  of  redemption  nuiJ,  in  respect  the  procuiatory  call- 
ed for  was  not  produced,  and  that  the  procurator  that  compeared  for  the  com- 
priser  the  time  of  the  using  of  the  order  took  Histruments  that  there  was  no 
procuratory  proctued ;  and  found,  that  it  was  not  competent  for  the  children  tp 
insist  in  the  reduction  and  declarator  for  annulling  of  the  comprising  against. 


No  6o. 


Si2Z 


HEIR  apparent: 


nSjECT-.r^. 


the  defender,  upon  their  bonds  of  provision,  granted  to  them  bytheir  fatter, 
those  bonds  being  granted  after  the  expiring  of  ithQ  legal  of  the  appming. 

Sir  P.  Home,  MS,  v^  i.  j&.;3. 


No  6i- 

FouDd  that 
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1683.     Nov.ember,i7^. 


MoLLE  against  Craw. 


In  a  cause  lictween  Mr  Patrick  Craw  of  Heugh-Tiead  arid  Molle  of  Maynes, 
it  fell  to  be  debated  from  what  time  the  ten  years  allowed  for  redeeming  an  ap- 
prising purchased  arid  acquired  in  by  an  apparent  heir  ought  to  commence; 
whether  from  thedate  of  his  disposition,  or  his  own  arid  predecessors  creditors 
their  knowledge  of  his  acquisition  of  it;  or,  yio,\li  at  least  from*  the  date  of 
his  infeftment  registrated,  after  which  they  may  know  it?  For  the  62d  act  of 
Parliament  in  1661,  seems  to  incline  to  the  date  of  his  right ;  yet  if  that  hold, 
then  he  has  no  more  to  do  but  to.  conceal  and  keep  up  his  disposition  latent  till 
the  ten  years  be  elapsed  ;  and  remedies  introduced  for  eviting  of*  fraud  must  be 
effectual  J  likeas  the  time  of.  all  the  small  statutory  prescriptions  is  tempus  utih 

et  non  continuum,  and  so  runs  only  a  die  notitict. -The  Lords  ordained  this  to 

be  heard  in  their  own  presence. 

1683.  November  20. — ^Mdlle  of  Maynes  his  case  with  Craw  of  Heugh-head 
(mentioned  13th.  current,)  is  heard  in  presence ;  and  the  words  of  the  act  of 
Parliament  being  urged,  that  they  must  run  from  the  date  of  the  right ;  it  was 
answered^  They  must  be  understood  in  terminis  habilibu^^'\\z.  after  his  purchas- 
ing the  right  can  be  known.  *  ,The  Lords  found  the  meaning  of  this  act 
(though  the  words. do  not  go  along)  to  be  from  the  completing  this  acquisitioii 
by  taking  infeftment,  .charging  the  superior  to  enter  him,  or  some  other  solemn 
and  public  deed  to  make  it  notour.'  Which  extension  of  the  act  was  approven 
of  by  all  as  just  and  .equitable. 

,FoL  Die.  V.  I.  J).  .360.     FountainhaVy  v.  i.J>.  242.  £5*  243* 


*^*  P.  Falconer  reports  the  same  case  ^ 

ft 

In  an  action  pursued  by  Molle  of  Mains  contra  Mr  Patrick  Craw,  wherein 
Mr  Patrick  was  convened,  as  representing *^his  father,  by  possessing  his  estate, 
it  was  alleged  for  the  defender.  That  any  intromission  he  had  with  the  foresaid 
estate,  was  by  virtue  of  an  apprising  wliereto  he  had  right, '  and  ten  years  be- 
ing elapsed  since  his  acquisition  thereof,  was  not  now  redeemable  from  him  as 
apparent  heir,  by  his  father^s  creditors,  upon  payment  of  the  sums  he  truly 
paid  therefor.  It  was  replied ^  That  the  foresaid  comprising  was  redeemable,  not- 
withstanding that  there  were  ten  years  elapsed  since  the  date  of  the  defenderls 


I 
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disposition ;  because  the  act  of  P»rlianQient  bears  it  to  be  redeemable  within  ten  -Mo  '€^ 
years  after  the  apparent  heir's  acfuUition^  and  the  acqai^ion  behoved  to  be 
tinderstood  a  habile  conveyance  ;  so  that  if  there  was  infeftmeot  upon  the  ^ora- 
pndng  in  the  author's  j>erson,  the  right  was  not  cooapletely  acquired  till  the 
apparent  heir  was  -in&ft  upon  his  author's  disposition ;  or  if  there  was  no  infeft- 
ment  upon  the  compriun^,  then  the  right  was  not  fully  established  by  the  dis« 
position,  until  intimation  thereof  was  made  by  ^action  for  mails  and  duties,  dr 
some  other  way  ;  and  that  if  the  ten  years  were  counted  from  the  date  of  a  la- 
;tent  disposition  made  to  the  apparent  heir,  the  intent  of  the  act  of  Parliament 
should  be  evacuated,  seeing  the  apparent  heir  might  continue  the  father's  pos* 
session  and  conceal  his  right  to  the  comprising  until  the  ten  years  were  elapsed. 
The  Lokds  found,  That  the  act  of  Parliament  was  to  be  understood,  that  the 
ten  years  should  commence  from  the  apf^arent  heir's  being  infeft  upon  the  right 
of  the  apprising,  if  bis  author  was  infeft,  or  if  there  was  no  infeftment  upon  the 
^comprising,  from  the  time  that  the  appatient  heir's  right  thereto  was  made  pub^ 
^]ic  by  action  for  mails  and  dudes,  or  such  other  public  deed,  whereby  the  cre* 
«ditor  might  know,  that  the  apparent  heir -did  ascribe  his  possession  thereto. 

'  F.  Falconer^  No  67.  p.  44. 

♦^^*  This  case  is  also  reported  by  Sir  P.  Home : 

ftxEXANMH  Molls  of  ^feins  having  pursued  Mx  Patrick  Craw  of  Heqgh-bead 
for  payment  of  a  debt  due  by  his  father,  as  behaving  himself  as  heir,  by  in* 
tromitting  with  the  rents  of  his  father's  land ;  allej^ed  for  the  defender.  Any 
intromission  he  had  was  by  virtue  of  an  expired  apprising,  and  so  <could  not  be 
liable  as  behaving  himself  as  heir.  Answered ;  That  the  act  of  Parliament 
ancnt  debtor  and  creditor,  for  obviating  the  frequent  and  fraudulent  practices 
of  apparent  heirs  of  debtors,  who  are  in  use  to  acquire  rights  to  expired  appris- 
ings,  and  by  virtue  thereof  to  enjoy  and  possess  their  predecessor's  land  and 
estate,  to  the  prejudice  and  defrauding  of  other  creditors,  provides.  That  in 
case  the  apparent  heir  of  any  debtor,  or  any  other  confident  person  to  his  be- 
hoof, shall  acquire  the  right  of  any  expired  apprising,  it  shall  be  redeemable  from 
the  apparent  heir: :  confident  person,  within  the  space  often  years  after  acquiring 
the  right,  by  the  posterior  apprisers,  upon  payment  allenarly  of  the  sums  truly 
given  out  for  buying  and  acquiring  the  said  right,  at  least  so  much  thereof  as 
shall  be  resting  unpaid  for  the  same  by  the  intromission  of  the  apparent  heir  or 
of  the  confident  person  ;  so  that  however  the  defender  is  not  liable  as  behaving 
as  heir,  he  having  intromitted  by  virtue  of  the  said  apprising^  yet  it  is  redeem- 
able from  him  conform  to  the  act  of  Parliament ;  and  it  is  offered  to  be  proven, 
that  he  is  actually  satisfied  and  paid  of  the  sums  that  he  paid  out  for  the  same, 
by  his  intromission  with  the  rents  of  the  lands  ;  so  that  the  defender  must  be 
accountable  to  the  pursuer  for  what  he  has  received  more  than  paid  that  sum, 
and  the  estate  must  be  laid  open  to  be  affected  by  the  pursuer's  debts.     Replied^ 
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No  6u  That  the  ct>inprising  is  not  redeemable  from  the  defender,  seeing  it  was  irot  re- 
deemed within  ten  years  after  he  acquired  a  right  thereto  conform  tcr-the  act  of 
Parliament.  Duplied^  That  the  ten  years  cannot  be  computedYrom'the  date  of 
:the  disposition  whertby  he  acquired  the  said  apprising^batfrom  the  date  of  his 
infeftment  following  thereupon,  or  that  he  had  done  some*  other  deed,  such  as 
the  in  tenting  action  for  mails  and  duties^  or  the  like,  by  wMch  it  had  'been  made 
public  that  the  defender  had  acquired  the  right.  For  otherways*  the  apparent 
heir  might  acquire  a  right  to  an  expired  apprising,  and  continue*  his- predeces- 
sor's possession  and  keep  the  right  latent,  so-  that  it  should  not-  be  known  to 
other  creditors  befi3re  the  ten  years  were  elapsed,  which  would  absolutely  elide 
the  design  of  the  act  of  Parliament,  which  was^  introduced  for  obviating  the 
frauduknt  practices  of  apparent  heirs  ii>  acquiring  such  rights  to  their  prede- 
cessors' estates.  The  Lords  found  that  these  words  in  the  act,  bearing  appris- 
ings  acquired  by  apparent  heirs  to  be  redeemable  within  ten  years  after  the  ap- 
parent heir^s  acquiring  of  the  right,  are  tO' be*  understood  of  a  complete  acquisi- 
tion, cither  by  infeftment  where  the  natureof  the  right  required  the  same,  or 
by  some  diligence  done  by  the  apparent  heir,  whereby  his  acquisition  of  the 
right  might  be  made  known,  to  the  creditors,  where  either  the  nature  of  the 
right  did  not  require  infeftment,  or  the  comprising  or  adjudication  was  not  per- 
fected by  infeftment.  The  pursvier  insisted  likeways  agaiasti  the  defender  as^ 
intromitter  with  the  rents  of  the  lands  of  Coldinghame  which  were  not  contmn- 
ed  in  the  apprising,  jinswercdy  That  his  father  was  never  infeft  in  these  lands, . 
and  he  has  right  thereto  as  heir  served  to  his  gpodsice.  Reflied,  That  the  father 
being  at  least  apparent Tieir  in  an.  heritable  right,  and  having  died.in. possession 
of  the  lands,  the  defender  having  entered  and  continued  in  hi»  father's  posses- 
sion of  the  same  for  several  years  before  his  service  as  heir  to  his  goodsire,  it  is 
sufficient  to  infer  that  passive  title  of  behaviour  as  heir  against  him.  The- 
Lords  found,  that  the  defender  continuing  in  the  possession  of  the  lands  whereof 
the  father  died  in  possession,  being  not  infeft  therein,  does  not  infer  a  passive 
title  against  the  defender. 

The  Lords,  in  this  process,  found  likewise,  that  the  benefit  to  redeem  a 
right  of  an  expired  apprising  acquired  by  an  apparent  heir  was  not  only  com* 
petent  to  posterior  comprisers,  but  also  to  a  personal  creditor,  albeit  the  act  of 
Parliament  mentions  only  posterior  apprisers. 

Sir  P.  Home^  MS.  v.  i.  No  526* 


No  6t.  ^685.     January.        Sinclair  of  Southstone  against  Sinclair  of  Stanestone. 

Found  in  con- 

BuTnlfa-*^*^  An  apparent  heir,  who  acquired  an  apprising  in  his  father*s  lifetime,  being 

gainst  Nay-  pursued  upon  the  act  of  Parliament,  in  a  declarator  of  redemption  within  ten 

p.*53o»-  yean  after  it  came  in  his  person,  it  was  alleged  for  the  defender,  imo^  The  ap- 
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prising  could  not  be  redeemed  tiH  after  his  father's  death,  ido,  The  right  of 
apprising  being  acquired  ex  doaOy  it  fell  not  under  the  act  of  Parliament ;  both 
which  allegeances  the  Lords  repelled. 

It  was  further  alleged  against  the  apprising,  That  it  did  not  extend  to  some 
lands,  being  restricted  by  Mr  William  Dundas  Advocate,  who  stood  in  the  right 
of  the  apprising,  before  it  caioe  in  the  apparent  heir's  person. 

Answered  \  That  such  a  restriction  being  only  personal,  it  cannot  prejudge  a 
simgular  successor  in  the  real  right. 

*  Th£  Lords  founds  that  if  infeftment  had  followed  upon  the  apprising,  be- 
tore  restriction,  the  restriction  was  but  personal ;  but  if  it  preceded  infeftment, 
at  did  affect  and  regulate  the  apprising  against  the  singular  successor;  because, 
till  infeftment,  the  apprising  wastransmissible^by  assignation/  It  ^^%  contro. 
yerted  among  the  Lords,  if  a  charge  against  the  superior,  or  the  expiring  of 
the  apprising  before  restriction,  had  the  same  effect  as  an  infeftment,  seeing 
ihese  could  not  be  a  title  of  remoying.     See  Personal  and  Real. 

Fol.  Die.  V.  I.  p.  359.     Harcarse,  (Comprisings.)  No  310.  f.  76. 


No  62. 

that  an  apprU 
sing"  purchas- 
ed by  an  ap« 
parent  heir 
durhi^  hn 
father's  life 
was  redeem- 
able  bj  credit 
tors. 


^[685.    February  26.         Campbell  qganst  Campbell. 

The  Lokds  decided  the  point  between  Campbell  of  Silvercraig  and  Sir  Dun* 
can  Campbell  of  Auchinbreck,  riz.  whether  or  not  an  apparent  heir  buying  in 
a  comprising  within  the  legal,  before  it  is  expired^  x:an  be  obliged,  on  the  62d 
act  of  Parliament  1661,  to  take  the  money  he  gaye  for  it.  It  was  alleged^ 
The  act  took  only  place  in  the  case  where  the  comprising  bought  in  was  expir- 
ed, because,  if  it  was  current,  the  other  creditors  bad  an  ordinary  remedy  ex- 
tant, viz.  to  redeem  within  the  legal ;  and  that  act  62d  being  corfectory,  is  an 
extraordinary  remedy,  et  strktissime  to  be  interpreted ;  non  enim  est  recurrendum 
ad  extraordinarium  remedium^  quamdiu  extat  ordinarium^  Yet  the  Lords,  for  se- 
curing creditors,  justly  found  it  all  one  case,  whether  the  apparent  heir  bought 
it  within  the  legal  or  after.     Which  point  was  not  £)rmerly  decided. 

FoL  Dir.  v.  1.  p.  359.     Fountainball^  v.  i.  p.  344* 


No  63* 

Altho'  the  act 
of  Parliansent 
mentions  onXj 
expired  ap- 
prisings,  yet 
those  acquir- 
ed by  aa  heir 
apparent 
within  the  le« 
gal  were  re- 
deemable* 


1686.     March. 

Bailuc  of  Torwoodhead  against  The  Representative  of  Edward  Ruth- 

vsN,  and  Hugh.  Wallace  Cash-keeper. 

In  a  declarator  tt  the  instance  of  William  Baillie  of  Torwoodhead,  nephew 
and  heir  of  tailzie  to  James  Lord  Forrester,  against  Mr  Ruthven  his  son  and 
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No  64- 

An  apprising 
Of  a  de- 
funct's estate, 
purchased  in 
by  the  heir  of 
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line,  was 
found;  re- 
deemablo  by^ 
the  bcif  of  en- 
tail, who  sue* 
ceeded  to  the 
landt,  though 
it  was  plead- 
ed* thai:  the 
act  concerns 
only  appris- 
iRgs  of  lands 
to  which  the 
purchaser 
may  succeed 
at  heir ;  and 
that  the  act 
is  in  favour  of 
creditors 
only. 


Sffcr.  y^^ 


heir  of  line»  for  redeeming  some  apprisings  against  the  said  Lord  Forrester,  ac«  - 
quired  by  the  defender,  upon  payment  of  the  sums  he  truly  g^ve  fiur  thexa ; 

Answered  for  the  defender ;  The  act  of  Parliament  making'  apprismgs  vc^- 
deemablefrom  apparent  heirs,  concerns'  only  apprisings  of  lands'^to  which  they 
might  succeed  as  heir  y  whereas  the  lands  in  the  apprising^,  acquhed  by  the  de« 
fender,  are  tailzied,  and  such  as  he,  the  heir  of  line,  b  absolutely  stranger  to. 
a.  The  heir  of  tailzie  is  not  properly  a  creditor  of  the.  defunct, .  and  so  has  no 
interest  to  redeem  the  apprisings  acquired  by  his  apparent,  heir  of  line,  who 
cannot  be  considered  an  heir  ^ad  these,  more  than  intromission  with  the.  de- 
funct's writs  of  the  tailzied  lands,  would^  infer  the.  passive  title  of  behaviour  a-^ 
gainst  him. 

Answered  \  The  design  of  the  act  of  Parliament  is  tosectve  creditors  against* 
the  carrying  away  of  their  debtor's  estate  by  acquisitions  made  by  his  children . 
and  representatives ;  and  if  it  were  sustained  only  aa  to  the  redemption  of  appris*- 
ings  of  lands  to  which  the  acquirer  was  alkqui  xvrrrxjvrKr,  then  he  might  ead^ 
ly  be  eluded  by  the  heir  of  line's  purchasing  apprisings  of  the  tailzied  estate,  and- 
the  heir  of  tailzic's  acquiring  apprisings  of  what  is  untailzied,  whereby  the  de- 
funct's creditors  would  find  themselves  utterly  defrauded*     a.  l^e  pursuer 
must  be  considered  as  a  creditor  to  impugn  everything  that  nwy  carry  away 
the  tailzied  lands  from  him.     And  the  parallel  does  not  hold  between  thepas^*^ 
sive  title  of  gestio  pro  barede^  which  makes  an  universal  representation,  and  the 
effect  of  the  foresaid  act  of  Parliamentj  which  only  precludes  appanent  heirs  a> 
hero  captando,  and  allows  them  full  satisfaction  of  what  they  truly  paid  out. 

•  The  Lords  found  the  heir  of  line  liable  to  denude  in  fevours  of  the  heir  of 
tailzie,  conform  to  the  act  of  Parliament**' 

In  this  process  the  Lords  found  apprisings  acq\irred  by  the  apparent  heir's 
factor,  to  be  in  the  same  case  as  if  they  had  been  taken  in  the  constituent's 
name,  then  a  pupil.  2.  Found  it  relevant,  that  an  apprising  was  in  the  de- 
funct's charter-chest,  either  blank,  or  with*  a  right  thereto,  although  it  was  fill- 
ed up  with  the  name  of  Hugh  Wallace  the  factor,  and  now  in  his  custody;  and 
he  offered  to  prove  that  it  was  in  his  hands  at  the  debtor's  decease ;  yet  the 
Lords  would  not  prefer  him  to  the  probation,  but  allowed  a  conjunct  probatioik 
uport  this  speciality,  that  the  charter-chest  having  come  in  the  possession  of 
the  curators  and  bis  factor,  he  might  have  had  access  to  the  apprising,  and  taken 

it  out. 

FoL  Die.  V.  I.  p.  360.    Harcarse^  (Comp risings.)  No  319.  p.  78. 
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1687.    February.        Fiss  and  Livingston  against  Conningham. 

Ah  apparent  heir  having  acquired  a  disposition  of  his  predecessor's  lands 
from  one  having  right  thereto  by  an  expired  apprising ;  the  I»oiu>s  found  tdm 


'.: 
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u*s. 


sk^r. 


lands  redeemable  fag^  faft  Mux'»{ol3»t  aoSitim  ^Ha  lea  jsao^  at  if  Im  bad 
acquired  the  right  to  the  apprisingr 

'■  •    •  ^7.  ERc:^.  I.  p:  $$g.'-  Mirrcah&,  (CowfrKismcsr.)  N«'yx$.p.  79* 
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1700.    y»»^  29*        BoRTHWiGK.  i^aihst  The  £arl  of  Wintom; 


In  a  competition  between  John  Borthwick  and  the  Earl  of  Winton,  as  credi- 
t6rs  on  the  estate  of  Adingston,  Johsi  i>bjected  2g;aiinst  the  Earl's  a|qptiiinfgrTMc, 
hy  the  62d  act  1661,  all  apprisiqgs  acquired  by  apparent  heirs  are  redeemable 
from  them  within  10  years  after  the  purchase ;  -  and  ita  est,  this  apprising  is 
bought  in  by  the  Earl,  the  apparent  heir'-s  husband,  and  is  all  one  as^  if  a  tutor, 
curator,  or  other  admin  istratOTi  should  acquire  it  for  their  minor's  behoof;  and 
therefore  as  it  is  redeemable  from  the  apparent  heirs  themselves,  so  also  from 
their  husbandsi  especially  considering  the  same  is  provided  to  her  heirs.  An^ 
rweredf  Laws  art  not  to  be- extended  de  casu  in  casuni^  especially  in  correctory 
acts  of  the  former  common  law,  and  so  being  stricti  juris ^  and  the  husband  not 
mentioned  in  the  act,  it-  cannot  ht  extended  to  his  acquisition,  unless  they  will 
subsume  that  he  purchased  in  the  apprising  with  the  apparent  heir's  means ; 
VLnAmM  refert^  thatthe  apprising  will  devolve  ^and  descend  to  her  son  and  heir, 
for  he  does  not  succeed  j^(mi  heir  to  her,'  but  as  my  Lord's  heir ;  *and  the^Lords 
have  refused  to  extend  the  act  to  the  case  of  husbands,  21st  February -1673,. 
Richardson,  No  52^  p,  5310;  and  13^1^1  June  i674»»  Richardson,  No  54.  p. 
5312.;  and  the  parallel  case  of  -  a  goodsi  re's  buying  in  avcomprising,  and  dis- 
poning it  to  his  grandchild,-  was  found  to  make  it  redeemable.  Maxwell  of  Pol- 
lock, No  51.  p.  53P9.;  Sir  George  Monro,  No  59.  p.53.17, — The  Lords  were 
satisfied  of  the  hardship  ^n  this  case,  and  that  there  was  paritas  rationis  to  re<> 
deem  from  an  apparent  heir's  husband^  as- well  as  from  herself;  but  the  same 
hieing  omitted  in  the* act;  .and  akeady  decided,  they  would  not  extend  it  till  the 
same  were  re-considered  in  Parliament ;  and  therefore  repelled  fiorth wick's  al- 
legeance,  and  found  the  Earl's  apprising  not  redeemable. 

FoL  Die*  V.  i»p,  360.     Fowitamball^  v.  2.  f,  loOr- 

See  Kincaid  against  Gordon,  Na  7.  p,  289. 

See  No  9.  p,  3186. 

Heir  apparent  has  exhibition  ad  deliberandum.    See  Exhibition  Aja  Delux- 

What  carried  by  escheat  of  an  apparent  heir.     See  Escheat. 


Noes: 

The  act  i6€t 

not  extended 
agminst  the 
husband  of 
the  apparent 
heir.  -Set  No 
51.  p.  sjio* 


What  deeds  infer  the  passive  titles.    See  Passive  Titles. 
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Hetr  apparent  three  years  in  possesiion.    See  Fassivz  Txtmk* 


If  entitled  to  hekshipnioYeaUes  without  a.  service.    iSf^  S^Rnqs  aod  Cok- 

f  IKMATIOH. 

What  actions  may  be  pursued  by  an  apparent  heir.    See  Tttjjl  to  finuns^ 
Compare  Creditors  of  a  Dxfukcx* 
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1800.     May  23. 
Countess  Dowager  op  Glencairn,  against  William  Cunningham 

Cunningham  Graham. 

'  No.  !• 

The  estate  of  FlnlaystoDe  is  hekluader  a  strict  eotail»  containing  the  follow-  A  liferent  b- 

ing  daiiae :   ^^  Excepting  always  forth  and  frae  the  said  clause  irritant,  full  ^i^f  ^^ 

pcfwer  and  i8>erty.  to  any  of  the  hws  and  members  of  tailzie  above  specified,  by  an  heir  of 

to  graat  Jifierent'infikftments,  but  not  of  annual-rent  or  annuity  to  their  ladies  ^^p^,^^ 

^  or  fausbaada,  in  satwfactiaa  to.  them  of  all  terces  or  courtesies,  from  which  the  after  bdng 

"  ladies  and  husbands  of  the  said  heirs  and  members  of  tailzie  are  hereby  alto-  ^««  J^  ^ 

«<  gether  excluded  and  debanrcid,  out  of  the  said  bmds,  lordship,  baronies,  and  bT^tbTact 

^^  others  aforesaid,  the  taid  provisions  not  exceeding  a  fourth  part  of  ^e  said  1 69^  C.  24. 

^^  lands,  lordship,  baronies,  and  others,  and  that  only  in  so  far  as  the  same  is  hlLelf  J^ 

^^  free  and  unaffected  for  the  time,  with  former  liferents,  or  real  debts ;  and  the  lubw- 

<«  wfaidi  provisions  of  liferent  foresaidn  are  to  be  burdened  with  the  fourth  ^iJJc^? 

.<<  part  of  the  teinds  ,wd  public .  burdens  or  minister's  stipends  payable  forth  of  being  ex- 

« the  same/'.  ^^tte"^' 

In  1791,  John,  Earl  of  Glencairn,.  succeeded  to  the  estate  on  the  death  of  his  entdt 
brother  Earl  James,  who  had  made  up  titles  to  it,  in  terms  of  the  entail. 

In  1793,  he  executed  a  disposition  of  liferent  locality,  as  authorised  by  the 
entail,  in  favour  of  his  wife,  to  whom  he  was  married  before  his  succession, 
and  he  died  in  1796,  without  having  made  up  any  feudal  title  to  the  lands. 
.    Robert  Graham,  the  next  heir  of  entail,  made  up  titles  as  heir  of  tailzie  and 
provision  to  Earl  James,  and  was  infeft. 

In  1798,  he  was  succeeded  by  his  son  William  Cunningham  Cunningham 
Graham,  who.  was  seicv.ed  h^  ia  gieneral  to  his  father. 

The  Counteas  of  Glen^aim  brought  an  action  against  Mr*  Graham,  both  as 
heir  of  entaU  tp  the  estate  of  Finlaystxuie,  and  as  representing  his  fether  univer- 
sally by  bis  general  service,  concluding,  alternatively,  that  he  should  either 
grant  a,  new  disposition,  or  pay  an  annuity  equal  to  one-fourth  of  the  frtee 
rents,  on  the  ground  that  his  fether  had  incurred  this  obligation,  in  terms  of 
the^Ct  1695,  C.  24.. 

In  defence,  Mn  Graham 

Pleaded :  1  moy  The  act  1 695  does  not  apply  to  estates  held  under  the  fetters 
of  a  stijct  entail.    It  introduces  only  a  persoxial  passive  title  affecting  the  heir 
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No.  h  passing  by,  but  without  maV^g  the  debts  tnd  deeds  of  the  interjected  person 
a  real  burden  on  the  lands,  even  ^heA  held  in  fee-simple,  and  cannot  be  ex- 
tended to  subjects  which  an  heir  of  entail  passing  by  has  no  power  to  bur- 
den^  1 3th  May  1 795,  Graham  of  Hourston,  No,  56.  p.  1 5439. 

2do9  Being  a  correctory  statttte»  it  has  alws^FS  received  a  strict  interpretation. 
Its  meaning  was  to  protect  onerous  creditors,  contracting  with  an  heir  three 
years  in  possession,  on  file  faith  of  his  bebg  feudal  proprietor ;  Bankt.  B.  S. 
Tit.  5.  §  108.  It  secures  his  onerous,  but  not  his  gratuitous  debts  and  deeds ; 
Ersk.  B.  3.  Tit.  8«  §  94;  Muirhead,  No.  137.  p.  9807  ;  Clydesdale,  N<k  35* 
pw  5fi63«  Now,  the  CooBtess  could  aot  have  compelled  her  hushaad  to  gfant 
her  a  liferent  provision ;  14th  lime  1 765,  Lauder  against  Lauder,  No.  44. 
p.  15419.  The  deed  executed  by  him,  therefore,  must  be  held  as  the  fruit  of 
tus  bounty,  cr,  in  ether  wwds,  as  graiCiiliDM. 

Sifo,  At  all  efvettts,  the  statute  erettes  only  a  fNgsoigil  dahn  agaiml  tfae  beir 
iMrho serves,^ limited  to  the^ihae  of  the  Mcoeisioa)  £i«k.  B.  S.  Tic  6»  S  9*. 
The  rents,  dutittg  life  fife,  were  tile  ^aly  bmeit  trtddi  ftoiseit  ^Onham  ac- 
quired from  passing  bf  the  fnterjected  kelr^  and  the  defeadar  aasaioe^  lacther 
liable. 

Answered:  Imi^,  The  terms  of  liiestatMe  an  goMralyaad  apply  to  Jiqi^ 
tevtry  deaaiptiun.  The  debtauid  deeds  ^hein  of  entatt  are  aqp^ 
against  the  estate,  as  those  t>f  fc^  saoeee^tiag  tai  fte^naple,  in  aa  fiur  as  diey 
are  notproUbhed  by  the  entaS.  The  parsaei^  pravisioA  is  expiassly  aHeved 
bf  it.  The  case  of  Cktdiam  of  Hourston  does  not  apply.  Tlie  debta  there 
dahned  on,  were  struck  aft  try  the  limiaiftionB  of  «he  eMatt,  which  hadheenttn- 
dered  complete  by, registration,  before  the  succeeding  year  had  made  i^  his 
thJes. 

iibytht  statute  "does  not  seem  to  aflfthome  any  distinctioa  becwten  tha 
tmenms  and  gimtidtoas  debts  and  ^eeds  of  the  teierjeoied  pereon. 

At  all  events,  it  !s  a  settled  point,  thatrational  deeds  are  eaiitied  to  the  be^ 
nefit  of  the  statute,  as  tveR  as  those  vIhgIi  are  strictly  ^onerous ;  Bankt.'B»  S» 
Tit.  5.  "§  106;  Ersk.  B.  9.  Tit.  8.  §  94;  80th  laae  1761,  Maclean  of  Loch- 
buy^  affirmed  on  appeal,  8th  February  1765,  (not  reported**.)  Reaaooabl^ 
provisions  to  a  trife  are  not  only  rational,  but  aare  coaridered  so  modi  matter 
of  civil  obligation,  that  nrhere  she  has  no  conventional  provision,  and  -the  an& 
nary  legal  provisions  are  insufficient,  ^ahe  has  an  action  against  4ier  hadiaad's 
representatives  for  supplying  the  -  deficiency ;  6th  Marcfc  1776,  Thcmaon 
agahist  Macculloch,  No.  70.  p.  494 ;  15th  Decen^ber  1786,  Loai^r  against 
Matlafaie,  No.  7 1.  p.  435;  47th  January  1790,  Young  against  (^lampbeil. 
No,  «9.  p.  400. 

3//0,  The  act  1695,  puts  the  debts  and  deeds  of  the  interjected  person  in  the 
same  situation  as  if  his  titles  had  been  complete.  The  pursuer^  pwvisicm  being 
authorised  by  the  entail,  the  heir  passmg  by,  and,  throisgh  him,  aS  the  eabse* 
quent  heiia,  became  liable  tt>  grant  a  deed  in  specific  hnpfementy  in  the^me 

*  See  Appendix,  Part  II. 
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' aathey would Imc boen*. if  b(r kudlMod luid  b^en infsft, and ber pro-      No.  1. 
vmotks  b^  been  coastitiited  iif  adeed  mmtu^procunLtory  and  precept.    lUr 
daaBon  m  na M^t*exceni  the  vahie  of  ibe  estate,:  as  it  ^  only  pavabl<e  om 
of  kf  aad  slw itfidces  her  donaiid  Bgiiflit  the  iteniB^  or. p^raooally  against  the 

3]he  Loed  Ordnry  reported  tbe  OGose  oa  iaforiiiatip9S« 

Ckmetrntd-mdAfs  Be^^  act  lOdStransmxts  die  obligatiQn  of  the  iater- 

|sclBd  heir  wgmat^  apnooMcnV  ia  the!  safene.mtuia^  as  if  \ub  titles  had  beea: 
comp)cnd>  It  fgfirtBtt  hils  dtenwt  aad.  rttwyd  debts  aftd  deeds ;,  and  there  k  - 
aa  ottasfen  at;  paeaoiit  inlcbteider  Hs.tffdot  as  to  those  which  are  gratuitoas; 
beeauae  a  wadm^t pnaiiisiaci: is (deMrif  omxbu^  Ab hair  of  eatail^ inso  fiur as 
he  Anot  rtttactad h]^  thaprohibidoBSt  b  an  wUn^led 4iar.  The  provisions 
in qMsdon  brihg  andMtaised  bjriiie  dttaal^  the  laie  Vk*  Qnb^m  and  hfs  ane^ 
cessoia  wte  boondmapesifia  lalpkmettl^  and  lAMiphligatiQn  doea  i^  diep^nn 
the  atnount  ci  rents  recdved  by  tham 

fkefcMi^iiaiitaiaiiiMraaiKell  dmdedvfon.Acgroandasug^sat^ 
fpibiilatfitfaa|pitoea& '  -/  .1  ..i.  .<    .  . 

lEht  iJPlB6§^hyi,W.gre2t;msiP9i^  ih^^de^^fls^  and  nmitted  tQ  the 

Xin^lMiilar^rtftt^aKQadilcbsl^^      a 


«  « » 


Lord  R/rporter,  Clenkc.  Act.  -fffiaf  Ross.         Alt,  Fletchr.  CSerKy  Men%uu 

^«*  Tbiacase  was  appealed  ^  ^The  Honse  of  Lords  OajDskBo  and  ADiyncsD,. 
that, the  sciipeal  be  diaaoissed^and  the  intedocators  complained  of  be  s^ffirme4 


jinrr 


:    WiUiam  Richiv&KIiddlanlre^  brolber  md  Sf^iacent  heir  of  the  late  John  wbat  title* 
MiddiaaKMe ef  BenwDsafd^  bcooghta.  proaess  of  ^le  wder  the  aet  IBQS^  neceagary  for 

a  24.  against  thb  aridoii^  and  a«dkm  of  1»  ]vedaec^  Part  <]£  the  estate  ^od£ 
ms  fwhrhasfd  bf  «iUidacnr  Macfiudane,  and,  after  payment  of  the  debts,  a  con*  a  judidai  sale 
aidsfaMejwyegsiott  TninaMd  iaa tha  faak  of  dm jdecaased^  .    mi^of'an 

The  greater  part  tf  ebe  hrbda  paMhaatd  fay  JMaciialrlanei,.  had  been  held  by  9:^^xhlx> 
John  Middkouhrr  ondei'  baaeif^feftaaitacs,  npan  tbe  piwepta  contained  in  the 
disperfitioh  §iom  hm  aithiars^  the  praeufatories  of  aesignatM  conrinmi^  unexr^ 

It  was  objected  by  Macfarlane,  that  the  reversion  of  the  price  shoinki  not  be 
paid  until  th6  pursuer  had  madb  up  a  pubUc  feudal  title  to  his  brother,  by  en* 
tering  with  the  paramount  suj^eriorss*  'Hht  pursuer  maintained  that  this  was 
not  necessary ;  but  at  the  same  time  offered  to  take  out  precepts  otctare  constat' 
fron  the  immadtafesTdtpe^ors  of  the  base  infeftments,  and  infeft  himself  upon< 
these.    But  Macfiurlane  was  not  sat^s^  with  this,  and 
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No.  2.  Pleaded :  The  puteoer  is'bboiidy  as^hiiir  taliit  hvMher^to/  ooke  up  pubKc 
titles  to  the  lands,  and'  to  coayey  thanr  to  hicn/.so  as  to'pnt  it  in  Us.pdwcr^  6a 
the  most  advantageous  terms,  t^infeit  himself  publicly,  bofih  in  the  psoperty 
and  in  the  superiority.  The  rererebniof  the  priceof  the  estate  is  i;t  har^ate 
jacente  of  the  .deceased  ;  and  the  appare|it  heir  cm  only'aafaire  a  right  to  it,  by 
making  up  tides  in  th^  G^me  mannisr  ^u^  he  must  ham  done  to  the  estate  itself. 
The  act )  695,  G.  24,  msAies  no  change  Upon  the  law  «  ib  jtii& rights  and  pri- 
vileges of  an  heir,  otherwise  It  woiaU:  bei  )ea^  ibr  evary  af^^arabt  heir.tD>8Moi4 
the  necessity^  of  ent^ng  to  kis  prcidecessor  at  ^  all,  by  drfa^iag  the  estate  to  a 
judicial  sale  under  the  statute,  by  t^hich  He  would  become :«qtitled  to  the  re- 
version of  the  price.  A  piirchaser  has  a  right  to  insist  iipcQ  Dbtatniog  the  most 
complete  and  most  beneficial  titles  that  cahifiie' given:';  yndit^  is  the  pursuer's 
-duty  to  H)ak^  up  pubtic&le^to  th^'iiaiids,  J»^4e  r>btktt  ini^rf^ 
afford  the  satfie  seciiri^  a3  a  {MiAlib  right,  and  ^  estate  »stft)|cct6d  to  the  feu- 
dal casualties  due  to  the  interjected  supofiorsi  : 

Answered :  The  objea  of  the  SiCt  1 695/is^to  peraiit  an  heir  tobrmg  Ym  pre- 
decessor's estate  to  sale,  without  any  danger  to  himself,  whenitis  doiibtfiil  wbd- 
thef  it  will  be  sufficient  for  the  pay7]biei|t>  of  the  dctcs.  This,  would  be  iit^ly 
defeated,  if  it  were  necessary  to  make4(Ji^ftuda}lkle6  to^  hi^p|f«decessor,  by 
which  he  would  become  his  universal  inepr^ent^tive ;  fqr  it  is  only  in  cases 
approaching  to  bankruptcy  that  recourse  is  had  to  the  provisions  of  thb  sta- 
tute.-   the  act  accordingly  gives  a  liberty  to  the  heir  to  exiitt  am  beneftdoihxit 

bringing  the  estate  thus  to  sale,  acts 


does  not  absolutely  require  it.    The  heir  brin^ 

1^  the  .9kpacity  of  a  trtret^^^  and  ^if  there  happeh  to  lii  any 

ifeV^sibh  of  the  pried,  heia  fentitfAf'tb'receiv^it'feromthepuw^  being  an- 
swerable to  that  extent  in  absoltttfiJCarraadkCL;.£rskine,  B.  2.  Tit.  12.  %  61. 
Bankton,  B.  S.  Tit.  2;  Irving  against  Maxwell,  June  10th,  1747,  No.  27. 
p.  5264  ;  Hamilton,  Dec.  14,  1750, No.  43*  p.  5297  ;  Dict.  vo^  Heir  Ap- 
parent. But  supposing  it  to  be  necessary  to  make  up  a  feudal  title,  the  pur- 
"suer  ddnnot  be  obliged  to  do  any  thing  iurdier  than  ^cl  p&de  himself  exactly  in 
the  sttuattion  of  hi#  jyredec^sor,  which  he  does  by  obtaining  a  precept  tdclare 
constat i  and  tdkihg  infefcment  upon  it  in  the  manner  proi>b8ed» 

The  Lord  Ordinary  found,  ^*  that  in  offering  to  oblaki  precepts  oi^Uai^an^ 
<<  siat^  and  take  infeftment,  the  pursuer  had  done  mmre  than  he  waa  in  strict 
^<  law  bound  to  do.;  and  therefore  repelled  the  objectbn!." 

And  the  Court,  upon  advising  a  petition  against  this  interlocutor  with  an* 
swers,  adhered ;  being  of  opinion,  that  the  decree  of  sale  was  to  be  heldasj  an 
adjudication  for  the  general  behoof,  and  a  sufficient  title  for  the  hen*  to  tidce  up 
the  reversion. 

Lord  Orjinarys  Hern^andm  Act.  JVlKamtmin  Age;^t«  Gfo.  Anirt^^ 

Alt.  ff^.  CUrl.    ^  Agent,  Jb.  Gibson^  W.  S.  cTetk,  Mntzies. 

•  <  .  •  t     4  I  • 

'•Kfc.e««t:>fe.  81./>.  182. 
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nSpp.    July  3I'        John  Dick  against  Sir  John  Erskine.  «. 

JOHN  DICK,  as  a  creditor  to  Sir  Charlea  Erskine,  pursues  Sir  John,  a$  heir 
to  his  father,  for  payment. 

The  defender  alleged ;  He  was  heir  cw/i  benejicio  inventarii^  conform  to  the 
24th  act,  Pari  16^5, 

It  was  anrwered  ;  The  act  provides  the  benefit  of  inventory  to  heirs  entering 
inter  annum  deliberandi  i  whereas  the  defender's  father  was  dead  several  years 
before  the  act. 

It  w^s  replied  ;  The  act  bears,  that  for  hereafter  anj^  apparenr  heir  shall  have^ 
access  to  enter  by  an  inventdry^  allowing  still  to  the  apparent  heir  y:ear  and  day 
to  deliberate,  in  which  time  be  may  make  his  inventory  ;  whi^h  year  and  day 
to  deliberate  must  be  understood  year  and  day  from  the^  date  of  the  act,  where 
the  heir's  predecessor  was  dead  before ;  because  the  privilege  is  given  to  every 
heir,  and  the  year  to  deliberate  is  also  competent  to  all,  which  falls  \n  with  the 

■      ' 

annus  deliberandi^  known  in  law^ .  ta  such  as  should  become  apparent  heii^s 
thereafter  ;  but,,  seeing  the  act  was  not  limited  to  «uch  as  shoul4  becpme  appa-< 
rent  heirs  thereafter,  and  extended  to  all,  the  defender  has  the  benefit  of  it. 
The  LoRns  found  the  defender  had  beneficium  inventarii. 

Fbl.  Die.  V.  I.  />  361.     Dalrymple^  No  16.  p.  ig»\ 


No  I. 

The  benefit 
of  inventor/ 
found  compi* 
tent  to  every- 
one who  was 
in  the  state  of 
apparency 
when  the  act 
was  passed* 


«       k  • 


f* 


17044    February  r;         BkvceoS  Ka^chhdll  against  The  EkKJ.o£^SoxniitESfL^    • 

Andrew  Bruce  of  Earlshall  died  last  vest  and  seised  in  these,  lands,  about 

eight  years  ago,  leaving  Andrew  Bruce  his  eldest  son,  and  Mr  Robert  his  second. 

Andrew  havipg.died  iq  April  1703,  unentered^  Mr  Robert  raises  brie^vef.  jp 

Jfinuary  i704,Ho  serve  hm>self  heir  to  his  father.     Co;npeara]nc©ris  nw^er.^ 

the  Ead  of  Southesk,and  other  creditors,  to  stop  the  service  ;  and  on  application 

to  the  Lords,  they  name  two  of  their  number  iro  be  assessors  to  the  raacers  ;  and 

-<•  ..  ...  * 


No '2;. 

An  heritor 
was  succeed* 
ed  by  his  el- 
dest son,  who 
survived  him 
seven  years, 
and  died  un- 
entered.   AU 
ter  the  death 
of  this  appa« 
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No  2. 

rcDt  heir,  a 
younger  bro- 
ther having 
succeeded  to 
the  estate,  of- 
fered to  serve 
heir  to  his 
ftther  turn 
htmeficio  invent 
tariu    Found, 
that  second 
or  posterior 
apparent  heirs 
have  a  year 
of  delibera- 
tion, though 
the  first  had 
suffered  it  to 
expire  with- 
out serving  j 
and  the  ser- 
vice vas 
therefore  aU 
lowed  to  pro- 
^  cted. 


on  their  report,  a  hearing  in  presence  being  allowed,  it  was  alleged  for  Southcsk^ 
That  Mr  Robert  cannot  now  seek  the  benefit  ofthe  act  of  Parliament  1695,  hj 
entering  cum  benejicio  inventarii^  because  that  act  being  an  innovation  of  our 
old  law,  and  by  experience  found  hurtful  to  creditors,  ought  not  to  be  extend* 
cd ;  but  so  it  is,  that  act  allows  them  only  to  enter  with  that  benefit  within  the 
year  of  deliberation  for  .makiog  up  th^  inventor;^,  and  more  than  seven  years 
are  elapsed  since  ^EaifehaSPs  lieath,  ^%o  stood  Jatft  iuffeft,  and  therefore  he  can-i 
not  enter  to  him  by  virtue  of  that  act;  neither  is  this  any  hardship,  fprif  he  will 
not  represent  his  father,  by  entering  simply  to  him  conform  to.  the  old  law,  then 
he  may  abstain.     Answered  for  Jjirlsball,  That  th.t  annus  deliberandi  was  intro- 
duced in  favour  of  apparent  Jieirs,  and  not  to  their  prejudice  ;  and.  though  the 
year  and  daybe  long  run  out  since  bis  father*s  death,  yet  that  was  not  his  faul(, 
.seeing  there  wzs  2.  medium  impedimentum  in.  the  way,  viz.  his  elder  brother  An- 
.^drew,  who  died  but  -within  these  nine  months  ;  and  if  he  made  not  .use  of  the 
;  act  of  Parliament,  that  negligence  cannot  be  imputed  to  Mr  Robert^  his  youn^- 
tdT  brother,  who,  during  his  life,  was  not  valens  agere^  and  could  not  serve,  and 
now  within  the  annus  deliberandi  fvom  his  death  he  has  ^^ken  out  his  brieves, 
and  cannot  be  secluded;  both  the  year  of  deliberation  and  the  entering rw/yj 
beneficio  invent arii  being  borrowed  Ipy  jos  from  the  .Romtitr  law,  and  there  an 
apparent  heir  had  thirty  years  ad  explorandas  bareditatis  vires  before  he  was  cut 
off  by  prescription,  unless  the  creditors  urged  him  by  charging  and  doing  dili- 
gence^ /.  6g.D,de  acquir.  vel.  omit.;  and  in  the  succession  to  moveables,  the 
nearest  of  :-ki"n  may  confirm  themselves  executors  quandocunque^  unless  interpel- 
le;l  by, creditors.     And  .the  reason  of  simple  entering  w^s  fram  the  feudal  law, 
where  the  vassal  could  not  burden  the  fee  with  debt  without  the  superior's  .con- 
,sent  (as  now  it  is  in  tailzied  estates)  ;  but  our  customs  having  altered  that,  and 
subjected  heritage  to  debt  as  well  a«  moveables,  it  was  most. equitable  the  heir 
should  have  the  benefit  of  an  inventory,  as  well  as  an  executor,  and  not  be 
liable  ultra  vires  bareditatis  ;  and  lately^  in  the  case  of  Sir  John  Erskine  of  Alva 
.4nd  his  father's  Creditors,  No  i.  p.  5329.,  the  Lords  found  the  .privilege  of 
serving  cum  beneficio  invent arii  competent  to  him,  .although  his  father  had  died 
many  years  before  the  act  of  Parliament  1695,  and. consequently  his  annus  deli^ 
berandi  was  long  ago  elapsed.     Replied  for  Southesk  .and  ,the  creditors.  That 
the  annus  deliberandi  inust  run  frog)  the,jdcatb  of  Jhim  who  was  last  vest  and 
seised,  as  appears  by  the  io6th  act  1540,  seeing  he  ,is  not  serving  hw  to  bis 
brother,  but  to  his  father,  .who  died  many  years  ago ;  and  if  an  apparent  heir 
let  a  bond  prescribe  by  not  interrupting  by  the  space  of  forty  years,  the  second 
tipparent  heir  cannot  pretend  he  will  yet  interrupt,  seeing  he  was  non  valens  agere 
during  his  predecessor's  life;  and  yet  the  negligence  of  the  first  will  prejudge 
and  cut  off  the  apparent  heir  who  \%in  secundo  gradu  ;  and  if  each  apparent  heir 
had  a  separate  year  of , deliberation,  this  might  confound  and  embarrass  the-dili- 
gence  of  creditors  ;  for,  suppose  nine  or  ten  brethren  mutually  succeeding  one 
to  another,  if  all  of  them  claimed  a  year,  when  should  creditors  have  access  1* 
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And.  Justinian  seenii  to  allow  no  more  but  one  annual  prescription  to  them  all, 
in  /.  19.  C.  dejure  deliben — The  Lords,  by  plurality,  found  a  second  or  poste- 
rior apparent  heir  had  a  year  of  deliberation,  though  the  first  had  suffered  it  to 
expire  without  servings  and  therefore  allowed  EarlshalFs  service  to  go  on. 

Ii>L  Die.  V.  I.  p.  361.    Fount atnball^  %\  2.  p.  2iy. 


No  2i 


7708.    Tehruarj  ii«       Magrat  of  Bighouse  against  Sinclair  of  Stempster. 

Mackat  of  Bighouse  pursues  Sinclair  of  Stempster  for  payment  of  40CO 
merks  contained  in  his  brother  William^s  bond,  to  whom  he  is  heir.     AUeged^  I 
mm  indeed  bis  heir;  but,  coi^form  to  the  late  act  of  Pari.  1695,  it  is  cum  benefido 
invenfariif  and  I  am  content  to  -count  conform  thereto.     Answered^  You  cannot 
.haye  the  benefit  of  the  inventory,  because  your  service  as  heir  is  without  the 
year  and  day  after  your  brother's  death.    Answered^  All  that  the  act  requires 
is,  that  the  inventory  be  made  up  within  year  and  day,  which  was  accordingly 
done. — ^Thk  Lords  repelled  this  objection.    Then,  zdo,  \t  was  aiUged,  The  in- 
ventory is  null,  because  it  contains  lands  in  Caithness,  and  yet  it  is  made  before 
the  Sherifilclerk  of  Mid-Lothian  ;  whereas  the  act  of  Parliament  precisely  re- 
quires, that  it  be  given  into  the  cleric  of  the  shire  where  the  lands  lie ;  and  so  he 
must  be  liable  in  solidum  for  the  whole  debt,  as  if  there  had  been  no  inventory 
made,  especially  seeing  it  gives  up  in  cumulo  L.  7400  owing  to  the  defunct ; 
whereas  the  law  requires  it  should  be  full  and  particular  as  to  the  debts  and 
^ums  whereto  the  heir  is  to  succeed,  without  which  special  condescendence,  it  is 
easy  for  an  heir  to  frustrate  and  elude  the  ^ct  of  Parliament ;  for  when  he  is 
pursued  for  intromitting  with  such  a  particular  sum  not  given  up  in  the  inven^ 
tory,  he  has  a  ready  evasion,  that  it  is  included  in  the  general  sum  given  in 
upon  inventory,  and  so  could  never  be  charged  with  omissionsu    Answered  to 
the  ixf.  It  is  a  new  act,  and  errors  in  some  punctilios  at  the  first  are  venial^  as 
was  found  in  adjudging  for  the  fifth  part  more,  till  it  was  prohibited  by  an  act 
of  sederunt ;  and  that  the  being  liable  only  to  the  value  of  the  inventory  is 
consonant  to  the  Roman  law,  and  founded  on  the  same  equity  whereby  exccu* 
tors  with  us  had  the  same  benefit  j  and  Grotius  thinks,  the  heii*s  obligation  to 
fiis  predecessor*^  creditors  arises  ex,  quad  contractu,  from  gratitude,  .and  should 
not  exceed  the  value  of  the  subject  he  succeeds  to ;  and  J^oct.  ad  tit.  Dig.  de 
Jure  Delib.  thinks  small  informalities  should  not  forfeit  thcbencfit  of  inventory, 
unless  plain  fra\id  appear,  without  which  it  were  unjust  to  make  him  univer- 
5aIIy  liable  to  all  the  defunct's  creditors ;  and  whereas  he  inserted  some  lands  in 
Caithness  therein,  it  was  a  pure  mistake,  for  he  might  as  well  have  put  in  the 
lands  of  Neufchat  el  in  Switzerland ;  for  he  has  no  more  right  to  the  one  than 
the  other,  they  being  evicted  by  the  heir  of  conquest ;  and  the  inventory  is  fair 
and  honest,  if  it  mention  the  whole  sums,  for  that  comprehends  all ;  a^id  htf 
•    Vol.  XIIL  30  C 
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It  was  objec« 
ted  to  a  ser- 
vice cum  htnt' 
ficio,  that  al- 
though the 
inventory 
was  made  up 
within  a  year 
after  the  pie- 
decessor's 
death,  the 
•ervice  was 
not  expede 
till  after  the 
year.    The 
objection  was 
repelled.    It 
was  also  ob« 
jectcd,  that 
though  the 
'n  v'cntory 
c  mtained 
lands  in  one 
shire,  it  was 
made  up  be- 
fore the  She- 
riff clerk  of 
another,  and 
that  it  gave 
up  a  sum  ow- 
ing to  the  de- 
funct  only 
in  €umMiPf 
whereas  the 
act  requires 
that  it  should 
be  full  and 
particular  as 
to  the  debts 
to  which  the 
heir  is  to  suc- 
ceed.   The 
Lords  sus- 
tained these 
objections, 
and  found  the 
heir  liable  in 
the  debt  due 
to  the  objec* 
ting  creditor. 
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Ko  Jt       defies  them  to  condescend  on  any  thing  omitted  be^xMid*  that  extended  sum.^i;— 
The  Lords  thought  this  being  a  correctory  law,  and:  strictly  to  be  interpreted^ . 
being  much  abused  by  sundry  heirs,  therefore  sustained  the  objections  against, 
the  inventory,  and  found  him  simply  liable  in  the  debt. . 

FoL  Dicv.  I.  p.  36jt.    Founiainballj  v.  2.  p.  4^0. 

♦^*  Forbes  reports,  the  same  case  :\ 

In  the  process  at  the  instance  of  uSoeas  Mackay  against  J^mes  Sinclair  of.' 
Stempster,  for  payment  of  4000  mtrks  resting  to  the  pursuer  by  William  Sin- 
clair of  Stempster,  whom  the  defender  represents  as  heir :  The  defender  aUegtd^ . 
That  he  was  served  heir  cum  bmefieio  ifroentarii^  and  could  only  be  liable  secnn^ 
dum  vires,  according  to  the  24th  act,  Pari.  1^5-     "- 

Replied  for  the  pursuer  ;  The  defender  couM.  not  have  the  benefit  of  being  : 
only  liable  secundum  vires  inventariiy  because  inventories  were,  not  made  in  the 
way  and  manner  prescribed  by  the  act  of  Parliament,  in  so  far  as,,  imo,  They 
were  only  given  in  to  the  Sheriff-court  of  Edinburgh  and  recorded  in  the  books 
thereof,  albeit  the  defunct's  heritage  lies  in  Caithness,  where,  by  the  act  of  Par- 
liament, the  inventory  should  have  been  recorded,   ido.  The  defender's  inventory 
bears  the  sum  of  L.  7487:5s.  to  be  due  by  the  defunct  by  bonds,  secluding, 
executors,  without  condescending  on  the  particular  bonds  and  debts  therein , 
contained :    Whereas  the  act  of  Parliament  appoints  the  inventory  to  be  full 
and  particular  as  to  all  lands,  houses,  annualrents,  or  other  heritable  rights 
whatsoever,  to  which  the  apparent  heir  may,  or  pretends  to  succeed.     Per, 
when  the  extent  of  the  defunct's  debts  is  only  mentioned  in  the  inventory,  the 
heir  being  charged  as  having  intromitted  with  any  particular  debt^  might,  by 
pretending  it  was  included  in  the  total  given  up  in  the  inventory,  frustrate  the 
design  of  the  act  of  Parliaments 

Daplied  for  the  defender  ;  Any  innocent  error  in  making  up  the  iaventory 
cannot  deprive  him  of  the  benefit  thereof  made  in  due  time,  seeing  he  cannot 
be  charged  as  guilty  of  fraudident  omission  or  intromission,  however  the  Lords- 
may  regulate  the  matter  by  an  act  of  sederunt  ia  time  coming ;  as  was  done  in 
the  case  of  adjudications  irregularly  led  for  a  fifth  part  more,  and  other  instan^ 
ces.  Voet  comment,  in  Pandect,  tit.  de  Jure  Deliberandi^  N.  i6.  insinuates,  that 
the  benefit  of  inventory  is  lost  only  by  the  neglect  to  make  inventory^  and  not 
by  any  informality  in  the  upmaking  thereof.  As  to  the  particular  informalities 
condescended  on  by  the  pursuer,  they  are  not  of  moment  j  for,  imo^  An  inven- 
tory is  not  annulled  for  not  being  made  before  the  Sheriff,  where  the  subject  of 
k  lies,  when  the  subject  of  the  inventory  (as  being  conquest)  could  not  fall  to 
the  defender  who  is  heir  of  line,  and  never  intromitted  with  it.  Nor  could  in-, 
serting  by  mistake  what  belonged  not  to  the  heir  serving,  evacuate  his  benefit 
tf  the  inventory  formally  completed  as  to  other  subjects ;  more  thaa  if  Poland 


HEIR  CUM  BZNEFICIO. 


5333 


^r  Neufchattel  had  been  insert  in  the  inventory,  seeing  utile  per  inutile  non  vitia* 
tur.  2do,  The  words  of  the  act,  •  Full  and  particular  as  to  all  lands,  bousee» 
•annualrents,'  &c.  are  to  be  taken  applicando  singula  singulis^  vi«5.  full  as  to  the 
extent,  and  particular  as  to  the  species  or  kinds,  whether  lands,  houses,  annual- 
Irents,  &C.  For  as  lands  maj  go  under  a  general  designation,  without  mention^ 
ing  every  particular  room,  so  heritable  bonds  are  sufficiently  demonstrated  rela^ 
■iionc  ad  credittrcmy  whereby  any  person  having  interest  may  have  a  sufficient 
view  of  the  estate ;  and  perhaps  the  heir  Jcnew  not,  at  giving  up  of  the  inven- 
tory, who  were  debtors  in  the  bonds. 

The  Ijords  refused  to  ^ustaiu  the  inventery  founded  on  by  the  defender,  to 
give  him  the  benefit  of  being  liable  only  secundum  viresj  in  respect  of  the  in* 
.-fbrmalitiee  theteof ;  and  therefore  found  him  liaUe  simply  as  heir. 

ForieSj  p.  236. 


No  3. 


ajop.     February  ^ig. 

Agnes  Campbell,  Shopkeeper  in  Edinburgh  against  James  Campbell  of 

Burnbank. 

In  a  cause  at  the  instance  of  Agnes  Campbell,  against  James  Campbell  of 
Burnbank,  as  served  heir  to  Mungo  Campbell  his  father,  for  payment  of  a  debt 
4ue  by  him  to  the  said  Agnes  <!ampbell, 

Alleged  for  Burnbank ;  He  ought  to  be  assoilzied,  because  he  is  served  cum 
'benejicio  invei^arii,  and  the  inventory  exhausted  by  debts. 

Answered  ;  Burnbank  cannot  claim  the  benejicium  inventarii^  because  inven- 
-torics  were  not  given  up  by  him,  in  the  terms  of  the  act  of  Parliament,  before 

the  service- 

Replied ;  \mOj  The  service  containing  the  special  lands,  to  which  the  heir 
was  served,  is  equivalent  to  an  inventory,  ido^  The  act  of  Parliament  requires 
no  more  than  that  inventories  be  given  up  within  the  annus  deliberandi,  before 
the  heir  intromit ;  as  an  executor  decerned  in  moveables  may  safely  confiiiu  and 
'give  up  inventory  any  time  within  the  year.  Inventories  cannot  always  be 
given  up  at  the  time  of  the  service,  seeing,  where  lands  lie  in  several  shires,  it 
is  impossible  that  all  the  respective  Sheriffs  and  Sheriff'-clerks,  who  must  sub- 
•scribe  the  inventories,  can  be  present  at  the  service  j  and  here  inventories  were 
made  up,  not  only  before  the  heir  intromitted,  or  was  cited  by  any  creditor, 
but  also  before  his  service  was  completed  by  infeftment.  3^0,  By  the  civil  law 
inventories  may  be  made  up  after  the  service,  L  26,  C  de  Jure  Deliberandi. 

Thz  Loads  found  Burnbank  universally  liable  for  the  debt. 

FqUDIc.  v.  i.p.  361.     Forbes,  p.  324, 


No  4. 

Benefidum  imm 
ventarii  not 
allowed  to  an 
heir  who  gave 
up  invento- 
Ties  after  the 
acfvicc,  tW 
within  the 
atmut  d^ltBe* 
randi,  and  be* 
fore  he  had 
any  intromis- 
sion, or  was 
cited  by  anj 
creditor,  or 
infeft  on  the 
•ervice. 
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An  heir  serv- 
ed cum  bgne^ 
^r20y  may  pre- 
vent an  adju- 
dication by 
assigning  the 
inventory  to 
the  adjudging 
creditor, 
which  he  is 
obliged  to  ac- 
cept of. 


ryii.    January  11. 

Lord  and  Lady  Ormiston  against  Hamilton*  of  Bafngourr 

Mt  Lord  and  Lady  Ormiston  having  obtained  a  decreet  of  constitution  agains£  : 
Hamilton  of  Bangour,  as  heir  to  my  Lord  Whitlaw,  hie  uncle^  for  L.  33,800 
Scots,  as  a  part  of  the  L.  7000  Sterling  bond  given  by  Whitlaw  to  his  Lad]^ 
they  raise  an  adjudication  of  my  Lord  Whitlaw's  heritable  estate  for  that  sum^; 
and,  in  regard  his  heritage  was  not  of  that  value^  they  offered  to  make  it  up 
out  of  the  heir's,  own  proper  lands  and  estate  ;  but  the  Lords  finding  he  was 
minor,  they  would  not  allow  his  tutor  to  make  any  such,  offer  that  might  tend 
to  his  minor's  prejudice. .  The  next  allegeance  was^.  ,he  being  served  Jieir  .to  hi3 
uncle .J^6  hen^ficio  inventarii^  in  terms  of  the  24th  act  1695^  where  heirs  are 
stated  in  the  same  privilege  with  executors,  as  the  one  can  exoner  themselves-  . 
when  pursued  by  assigning  the  inventory,  even  so  may  the  other;  and  Bangour 
is  willing  to  assign  the  subject  contained  in  the  inventory,  by  which  .the  credi-  ^ 
tor  had  no  prejudice  ;  for,,  instead  of  an  adjudication,  which  is  a  legal  assigna- 
tion,  he  gets  a  voluntary  one,  which  is  stranger ;  and  the  act  expressly  bears,  ,. 
that  heirs  shall  have  the  privilege  in  the  very  same  manner  as  use  is  in  executry 
and  moveables ;  and  this  exactly  quadrates  with  the  Roman  law  from  whom 
we  borrowed  this.     And  Voet.  ad  tit.  dc  Jure  Delib.  laj's  down  this  as  a  rule, 
'  Quod  haeres  creditoribus  defuncti  res  ipsas  haereditarias  possit  pro  debito  in 
*  sohitura  dare,  quotics  numerata  pjecunia.  in  haereditate  non  invenitur/  and  ft 
is  a  maxim  in  law,  that  *  quamdiu  restat  remedium  ordinarium  non  est  recurren- 
dum  ad  extraordinarium,'  so  that  the  heir  being,  willing  to  assign,  no  adjudica- 
tion should  pass  to  burden  him  with  penalties,  accumulations,  and  a  fifth  part 
more,  to  absorb  and  exhaust  his  paternal  heritage.     Answered^  The  act  1695, 
allowing  heirs  beneJUium  inventarii  was  a  mighty  alteration  of  our  former  law, 
whereby  heirs  served  made  themselves  personally  bound,  whether  the  debt  ex- 
ceeded the  heritage  or  not,  because  they  had  a  year  to  deliberate  on  their  ha- 
zard ;  but,  for  an  alleviation,  they  are  now  by  this  act  only  liable  to  the  extent 
of  the  heritage  ;  and  whatever  good  ends  were  designed  by  that  act,  yet  expe- 
rience has  told  us  it  has  laid  a  foundation  for  heirs  defrauding  their  predecessors* 
creditors  ;  and  so  till  it  be  rectified  by  the  legislative  power,  it  deserves  no  en- 
couragement beyond  its  precise  words  and  tenor.     Now,  though  it  equiparates 
the  heir  and  executor  thus  far,  that  neither  of  them  shall  be  liable  ultra  vires^ 
yet  it  gives  them  no  power  to  exoner  themselves  by  assigning ;  and  truly  there 
is  a  great  difference,  for  an  executor  is  but  nomen  officii  like  an  administrator 
viTiA  curator  bonis ^  whereas  an  heir  is  dominus  et  eadem  cum  defuncto  persona ; 
likeas  an  executor  finds  caution,  which  the  heir  does  not ;  and  here  bonds  are 
offered  where  the  debtors  are  insolvent ;  whereas,  in  adjudging  lands,  they  must 
be  purged  of  all  incumbrances ;  and  this  being  the  first  offer  that  has  been  made 
of  assigning,  to  stop  adjudging,  is  a  novelty  that  may  lead  creditors  into  a  laby- 
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Tmth  of  trouble  how  to  adjust  the  warrandice/  and  to  appretiate  the  rights  offer- 
cd,  which  may  be  rery  little  worth,  and  may  occasion  great  wrangling  and 
debate  what  shall  be  the  form  and  stile  of  such  assignations,  which  is  yet  unfixed 
and  unknown. — ^The  Lords,  by  plurality,  found  an  heir  served  cum  beneficio 
might  offer  an  assignation  to  the  inventory,  as  an  executor  may  ;  and  that  the 
creditor  is  obliged  to  accept  of  it.  But  quesritur^  if  the  subject  assigned  be  in- 
cumbered by  diligences,  must  not  the  debtor  purge  them  ere  the  offer  can  be 
be  received,  in  the  terms  of  the  19th  act  1672,  introducing  adjudications  in  place 
of  apprisings  ?  So  this  decision  stopped  the  adjudication. 

IhL  Die.  V.  1.  p.  362.     Fountmnball^  v.  2.  p.  624.  ^ 


No  5t 


1712.     November  8.^ 
John  Vint  against  The  Lord  and  Lady  Ha wl^t  and  the  EaRi,  of  Dalhousie: 

In  the  action  at  the  instance  of  John  Virit;  as  creditor  to  the  deceased  WiU 
liim  Earl  of  Dalhousie,  and -Willirfm  now  Earl- of -Dalbousio,  as  representing 
the  defunct  ;•  the  pursuer  insisted  ^imo  /ofo  against  the  Lady  as  heir  of  line. 

The  Lords  found,  that  the  Lady.^  being  served-  htir  cum  beneficio  invent arii, 
and  having  no  intromission  with^the  defunct's  festate,  but  what  uas  exhausted 
b^  payment  of  preferable  debts,  and  being  debarred  from  meddling  with  the 
rest  <rf  the  estate,  by  a  depepdiag  competitioD  with  the  heir-male,  she  is  not 
personally  liable,  if  she  assign  the  inventory  to  the  pursuer  ;  but'  decerned  her 
either  to  assign  or  to  pay  the  sum  due  to  him.  .  And  accordingly  a  day  was 
tal;^n  fojf  ber:tQ  pr9du.ce  a  di^ppsition. 

Fol.  Die.  V.  i.p.  362.     Forbes,, p.  629. 


1724.  '  February  <^.  : 

DouoLAs^of  C^vers^  and  other  Creditors- of  Thomas  Vv\mQi.z,, against  Walter 

Pr,ingle,  his  brother.   ,. 

THE-defender  was  nonrinfttedand  appointed  sole  e3fceGutoF  and  universal  legatar 
10  his  brother's  testament,  and  had.  served  heir  to  him  cjtm  beneficio  inventarii..  ^ 

Cavers,  and  the  other  creditors  of  Thomas,  upon  his  deoeasc,  obtained  decreets 
of  cognition  before  the  Commissary  of  Peebles,^  and  upon,  these  they,  not  -  only 
were  decerned  executors  Creditors  to  ihe  defunct,  made  up  inventories  and  con- 
finned  the  same^  but  they  also  pursued  Walter  for  payment  of  their  debts,  as 
representing  his  brother  passive. 

The  defender //<rarf/v/  his  service,  as  heir  curn  beneficio,.  in  bar  of  this  actiop, 
and  the  defefiee  was  sustaiftod. 


Nd6.   . 

An  heir  of 
line  served 
cum  beneficio 
mventariif 
having  no  in- 
tromission 
with  the  de- 
funct's estate 
but  what  was 
exhausted  by 
payment  of 
preferable 
debts,  and 
being  debar* 
red  from  the 
rest  by  a 
competition 
for  preference 
with  the  heir- 
male,  was  de- 
cemcd  taas- 
sif  tt  the  in* 
ventory  to  « 
the-^efunct'« 
cieditor,  or  < 
to  pay  the  « 
debt  due  to 
him.    See  No 

"•!>.  5345-> 

No  7. 

A  creditor  of 
a  defunct  pur* 
sued  his  heis 
cum  beneficio 
to  assign  the 
heritage  in 
his  inventjty. 
Answered,  he 
was  obliged 
only  to  make 
the  value 
furthcoming. 
Found. that 
the  heir  must 
either  piy  of. 
assiga. 
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No  8. 

Creditors  of 
an  heir  enter- 
ed ^iMi^^^jfSot 

aie  preferred 
according  to 
their  dili- 
.gence. 


The  pursuen  afterwards  insisted.  That  he  -should  be  ordained  to  assign  tl» 
heritage  contained  in  his  inventories  to  them,  effeiring  to  their  several  debt«. 

To  this  the  defender  objected,  »That  an  heir .  cum  beneficio  was  not  obUged  to 
assign  the  inventory,  but  only  to  make  the  value  thereof  furthcoming  to  the 
creditors,  as  was  plain  from  the  words  of  the  act  of  Parliament  1695  :  And  far- 
ther, he  contended.  That  whatever  might  be  the  fate  of  the  gseoersd  point,  yet, 
in  this  case,  be  could  not  be  obliged  to  a«sign-to  these  -pursuers,  ;who  were  cjl- 
ecutors  decerned  and  confirmed,  and  by  the  confintoatioa  appeared  to- have  sub- 
jects  in  their  hands  far  exceeding  the. debts  acclaimed  by  them. 

It  was  answered,  That  the  general  point  had  been  determined  8th  November 
1 712,  Vint  against  the  Lady  .Hawley,  JNTo  6.  p- 5335.  where  my  Lady  Hawley 
was  expressly  decerned  eitherto  assign  ^or  pay.  And  to  the  other  part  of  the 
defence  it  was  answered.  That  a  creditor  had  power  to  affect  all  the  subject* 
belonging  to  his  debtor,,  for  his  security  till  payment :  An  arrestment  could  not 
hinder  an  adjudication,  nor  e  contra,  though  the  subjects  differently  attached 
should  far  exceed  the  debts  upon  wliich  the  diligences  proceeded. 

_Th£  Lords  found,  that  Mr  Pringle  must  either  pay  or  assign. 


Act.  Ch^  'Arc4liu£* 


Alt.  IFal.  Prinih. 


Cleri,  Dairymple. 


Fol.  Die.  V.  3./).  261.     Ed^ar.  p.  22. 


1724.     July  4.  Mrs  Janet  Scot  against  Sir  Alexander  Burnet  of  Leys. 

Sir  Alexander  BaRr^ET  having  entered  h^ir  cum  beneficio  inveatarii,  sold 
part  of  the  inventoried  estate  to  Mr  Fergusson  of  Pitfour ;  in  whose  hands  a« 
debtor  for  the  price,  an  arrestment  was  laid  by  Mrs.  Janet  Scot,  one  of  <he  de- 
funct Sir  Thomas  Burnet*s  creditors,  and  who  had  obtained  a  decreet  of  consti-- 
tntion  against  the  present  Sir  Alexander.  JShe  having  thereupon  insisted  in  a 
process  of  forthcoming,   the   defence  offered  for  Sir  Alexander  Burnet  was 

•  That  he  being  heir  entered  cum  beneficio  inventarii,  was  liable  to  the  creditors 

•  in  the  value  only  of  the  inventory  ;  and  the  inventory  not  being  sufficient  to 

•  answer  all  the  defunct's  debts,  the  arrester  could  only  draw  her  share  propor- 

•  tionally  with  the  other  creditors.' 

In  support  of  which  it  was  argued,  That  the  value  of  the  respective  debts 
must  be  <:alculated  at  the  time  of  the  heir's  entering  by  inventory ;  if  there  be 
not  sufficient  fund  for  all,  the  several  claims  are  so  far  ipso  Jure  diminished  at 
lea:8t  in  so  far  as  they  relate  to  the  heir,  who  by  the  law  is  protected  from  beinr 
^  further  liable  than  to  a  limited  extent ;  whence  it  was  urj^ed,  that  no  diligence 
however  in  its  nature  preferable,  could  support  a  claim  beyond  that  proportion 
of  the  inventory,  which  would  fall  to  the  user  of  the  diligence,  upon  a  just  di- 
vision amongst  all  the  creditors.  In  consequence  of  this  it  was  thought,  that  if 
an  adjudication  were  leading  against  an  heir  who  has  entered  cum  beneficio imven^ 
turii,  it  would  be  competent  to  stop  the  adjudication,  if  the  heir  should  offer 
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pKynent  of  the  detrt  in  ptopottion  with  the  other  creditors ;  at  least  there  be- 
hoved to  be  a  reservation  contra  executionem  in  the  decreet  of  adjudication  :  And 
so  ia  executioncj  u  e.  in  the  division  of  the  estate,  the  adjudger  would  only  draw 
his  share  of  the  inreatory,  in  proportion  with  the  other  creditors.  2Ja,  It  was 
contended.  That  the  arrestment  in  this  case  is  not  a  habile  diligence,  more  than 
in  executry  :  The  law  is  expness,  ^  That  the  heir  shall  have  access  to  enter  to 
'  his  "ptedecctMOT  cum  imefieio^viventarii,  as  use  is  in  executry  and  moveables  r 
and  it  is  certain,  that  no  diligence  by  arrestment,  whether  of  the  subject  of 
the  testament,  or  of  the  esociiior's  proper  effects,  can  any  way  afford  a  prefe* 
rence,  or  make  that  debt,  which  in  prosecution  against  the  executor,  in  con- 
course  with  the  other  creditocs,  would  have  been  but  half  or  third,  extend  in 
the  furthcoming^to  the  whole  debt,  ytio,  If  creditors  in  this  case  were,  ta  be 
preferred  According  to  diligencer  it  wouM  give  occasion  to  nuich  fraud  ;  for  the 
heir  would  have  it  in  his  power  to  prefer  the  creditors  as  he< thought  fit,  by  dis- 
covering the  effects  to  some,  and  concealing  them  fromothers  ;  and  by  giving 
timely  notice  in  order  to  use  the  first  diligence,  and  a  thousand  artifices  .of  that 


No  8* 


To  the  ^st  it  was  anrw^reij  That  the  act  of  Parliament  introd\<cing  the  be- 
nefit of  inventory  in  heritage,  does  not  tie  up  the  bands  of  creditors  from  doing 
diligence;  more  than  where  the  heir  enters  without  inventory  :  The  act  is  like- 
wise very  ferfrom  diminishing  the  claims  of  the  creditors  ipsojt&e\  these  stand 
equally  good  agaiintt  the  heir,  as^ajainst  the  predecessor;  in  proof  of  which, 
if  neglecting  oc  overlooking  this  privJlege,  the  heir  pay  to  any  creditor  hi«  . 
whole  debt,  though  it  may  be  fat  enough  above  the  inventory,  he  will  haye^no 
ctMiictmindebkiy^hixh  yet  is  always  competoit  where  one  pays  more  than  be 
owes.  This.act  therefore  does  not  affect  or  limit  the  rights  of  the  creditors,  but 
gives  only  a  privilege  or  benefit  tx>  the  heir,  which,  like  other  privileges,r-may 
be  used  or  not  at  pleasure  ;  and  it  is  only  competent,  after  he  has  once,  made 
the  value  of  the  inventory  furthcoming  to  the  creditors,*  io  protect,  him  -from 
being  further  liable  1  .wherefore  it  is,  that  the  defence  should  not  be  competent,  ^ 
as  long  as  the  heir  has  any  share  of  the  inventory  still  remaining  with  him, 
v^hich  he  has  not  accounted  for :  And  taking  the  matter  in  this  view,  it  is  evi- 
dent  that  an  heir  cum  beneficio  inventarii^  hss  no  relevant  defence  against  an  ad- 
jndger,'  unless  he  can  say,  that  the  whole  subject  inventoried,  jbr  which  in  the . 
sSutte,  its  value  ifS  already  applied  to  the  payment  of  .lawful  creditors,  wbo-being;^ 
before-hand  with  the  adjudger  in  their  diligent,  Jiave  got  payment,  or.atleast. 
established  a  nexus  realis  upon  the  subject,  ;ii*ereby  the  .inventory  is  entirely 
exhausted.  To  apply  which  to  the  case  in  hand,  since  here  is .  a  part  of  the 
irwentory  not  yet  accounted  for,  seiz.  the  prfc'e  of  the  land  in  Pitfour's  hand, 
in  which  Mrs  Janet  Scot,  one  of  the  creditors^  has  established  to  herself  a  pre« 
fcrence  by  arrestment ;  this  part  of  the  inventory  must  be  made  furthcoming 
to  her,  even  suppose  the  question  were  with  the  other  creditors,  since  she  would 
have  the  first  arrestment ;  much  more  when  the  question  is  with  the  heir, 
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No  8.  has  n9t  the  tmallest  title  to  make  objections,,  as  long  as  any  share  of  Xfye  inren^ 
tory  remains  unexhausted.  To  the  second,  answered^  The  defender  will  not 
profit  himself  by  running  a  parallel  betvixtan  heir  cum  b^neficio,  and  an  execu* 
tor;  iox  it  is  certain,  that  inactions  against  the*  executor,  one  creditor  .may  get 
the  better  of  another,  by  the  forwardness  of  his  jdiligence  :  It  is  true  that  the 
executry  cannot  be  arrested,  but  the  mason  ^f  that  is,  ^because  an  executor  is  a 
common  trustee  for  the  benefit  of  all  having  claims  uponvthe  subject  of  execu- 
try, obliged  to  administer  and^^do  diligence  for.  that  eod/.but  laot .  personally 
liable  to  the  creditors  for  their  debts;  whereas  an  heix -^mn^benefitio  is  not  a 
trustee,  but  a  proper  debtor,  as^much  as  where  .there,  is  .210  inventory  ;  with 
this  only  difference,  that  after  he  has -made  just  count  and  reckoning  to  his 
predecessor's  creditors,  of  4tll  that  belonged  to' -his  predecessor,  the  law  infavo^ 
rem  has  given  him,  as  it  were,  a  :personal  protection  to  be  no  further  liable  i 
but  in  the  mean  time,  he  is  liable  to  all  manner  of  execution,  real  and  personal, 
horning,  adjudication,  arrestment,  ^.  which  im  executor  is  not,  till  he  be 
personally  decerned,  as  not  being  debtor  but  trustee:  Indeed  after  he  is  perso- 
nally decerned  upon  the  only  medium  competent  against  an  executor,  viz.  his 
intromissions  ^\t\i  the  executry,  that  decreet  may  be  put  to  execution  in  every 
shape  against  him  and  bis  goods  ;  so  that  this  argument  is  entirely  inconclusive. 
Answered  to  the  ikird^  -As  to  this  matter,  the.  creditors  are  in  no  worse  situation 
with  respect  to  the  heir  of  their  debtor,  than  they  are  with  respect  to  the  debtor 
himself;  every  man  has  it  in  his  powernore or  less  to  favour  particular  credi* 
tors ;  and  a  creditor  has  no  legal  objection  that  he  is  not  the  favourite  4  Indeed^ 
if  he  can  allege  fraud;  if  he  can  say,  that  by  the  collusion  or  decdt  of  the 
debtor,  his  co-creditor  obtained  the  first  diligence,  this  will  be*  relevant ;  and 
this  is  all  the  safeguard  any  creditor  can  have  from  the  nature  of  the  thing, 
against  the  partial  favour  his  debtor  may  bear- to  a  co^reditor. 

«  The  Lords  found,  that  in  this  case  the  creditors  are  preferable,  accordiii^ 
to  the  diligence  done  on  their  respective  debts/ 

T(d.  Die.  V.  1.  p.  361.   .Rem.  Dec.  v.  i.  No  49.  /.  g6. 

^^^  Edgar  peports  the  same  case : 

SiK  Thomas  BuRNXT  of  Leys  having  contracted  a  great  jnany  dcbti,  hissoa 
Sir  Alexander,  after  his  father's  decease,  entered  into  a  transaction  with  moat 
of  the  creditors,  by  which  he  obtained  some  eases  of  their  claims ;  and  there- 
after he  was  served  heir  to  his  father  cum  benejkio  inventarii^  in  terms  of  the  act 
of  Parliament  1695. 

Mrs  Scot,  one  of  Sir  Thomas's  creditors,  insisted  in  an  action  against  Sir  Alex- 
ander, and.  likewise  used  inhibition  against  him  for  his  father's  debt. 

During  the  dependence  of  this  process.  Sir  Alexander  sold  a  part  of  his  fa- 
ther's  estate,  and  Mrs  Scot  arrested  the  price  of  the  lands  sold,  and  pursued  a 
i»rthcoming. 
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*|o  tbi?  action  it  vtas  objt€ted  by  Sir  Alcixander,  That  he  being  heir  cvm  bene^  Kq  8» 
jfi'/a,  could  only  be  liable  to  the  extent  of  the  heritage  given  up  in  inventory  j 
and  as  it  wa^  certain,  that  if  Sir  Alexander  had  entered  iramedit.tely  upon  his 
,iath9r'$  decease,  without  any  previous  transaction,  the  estate  would  not  have 
p^id  fpur  fifth  parts  of  the  whole  debts,  therefore . tlie  pursuer  could  not  now 
dxtw  more  than  she  would  have  done  at  the  time  of  Sir  Thomas's  death,  bad 
she  then  been  in  a  coAipetition  with  the  other  creditors. 

In  support  of  this  ^Icfence,  the  follow'mg  reasons  were  insisted  upon,  imo^ 
That  if  creditors  were  to  be  jHvferred  upon  the  subjects  in  ^  inventory  accord- 
ing to  their  diligences,  the  heir  cum  b^neficio  would  have  it  in  his  power  to  give 
any  f^vpgr Ite  creditor  an  opportunity  of  using  his  diligence  exclusive  of  the  resr^ 
which  would  be  a  partial  preference,  and  would  disappoint  the  intention  of  the 
statute;  and  sifuse  the  statute  was  designed  for  £sicilitating  the  transmission  of  the 
debtor's  estate  ia  favours  of  his  creditors,  it  would  be  entirely  disappointed,  if 
an  htitcum  hineficio  catiXdmslkt  no  payments,  without  calling  the  whole  credi* 
tprs  in  a  multipkpoinding,  or  in  a  process  of  ranking;  that  this  statute  was 
tak^n  from  the  oivil  law,  and  therefore  that  law  ought  to  be  regarded  in  ex* 
phuni&g  any  doubtful  question.  And  by  22  /.  cod.  dejure  delib.  $  4,  &-  6,  the  heir 
anight  pay  the  creditors  who  came  first,  and  such  as  afterwards  applied  could 
t>fUy  h^vc  actum  for  what  they  were  entitled  to  from  the  nature  of  their  debts^ 
agaiii^t  the  creditors  who  had  got  payment ;  which  was  a  .proof>  that  no  cr^sdi* 
tpr  in  the  e?ent  could  draw  more  than  be  could  have  done  at  the  tinic  of  his 
debtors  death*  or  the  entry  of  his  h^r.  Q,do^  By  the  statute,  heiis  cum  benefit 
fio  are  allowed  to  enter  to  their  predecessors,  as  use  is,  in  executry  ;  in  which, 
although  the  whole.sum  be  libelled  against  an  executor,  yet  a  decreet  upon  that 
libel  is  no  more  than  a  sentence  of  cognition,  and  no  diligence  upon  it  will 
entitle  the  creditor  to  more  than  his  proportion  of  the  subject  of  executry.:  And 
V>  it  is  in  decreets  against  an  heir  cum  beneficio^  wht«re  a  clause  is  always  adjected^ 
that  the  heir  shall  be  liable  secundum  vires^  which  reserves  the  division,  till  such 
Jime  as  the  heir  brings  the  inventory  into  the  field,  and  either  agrees  to  make 
the  distribution  in  money,  or  divides  the  subject  by  dispositions  effeiring  to  the 
debts.  3/i<9,  An  arrestment  could  not  be  a  habile  diligence  to  affect  the  price  of 
the  lands,  and  give  the  preference;  because  though  the  heir  could  sell,  yet  it  would 
be  absurd  to  say,  that  the  sale  should  put  it  in  the  power  of  one  creditor  te 
carry  off  the  price,  to  the  disappointment  of  the  rest  ;  for  suppose  there  were 
twenty  adjudgers,  all  pari  passu,  and  the  lands  were  to  be  divided,  they  would 
get  an  equal  share  of  them ;  must  they  not  therefor^  get  the  same  share  of  tho 
price  which  came  in  jdace  of  these  lands  ?  They  had  all  really  affected  the  Jandl 
by  their  adjudications,  and  the  pui:chaser  was  entitled  to  demand  a  conveyance 
of  their  rights  in  security  of  his  purchase ;  but  it  would  be  unjust  to  oblige 
them  to  do  this,  unless  they  got  their  share  of  the  price. 

It  was  answered  for  Mrs  Scot,  That  any  debtor  had  an  opportunity  to  point 
out  to  such  of  his  creditors  as  he  had  a  mind  to  favour,  such  subjects  as  they 

Vol.  XHL  30  D 
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No  8.        might  affect  by  diligence  exclusive  of  others ;  but  that  never  was  found  suffi-^: 
cient  to  overturn  these  diligences,  neither  could  it  be  of  such  pernicious  con-^ 
sequence  to  creditors,  as  it  would  be  to  indulge  hei«  4;iim  beneficio  to  make  up  * 
what  schemes  of  debts  they  thought  fit,  and  thereby  exhaust  the  inventories,  , 
in  prejudice  of  such  creditors  who  had  done  farther  diligence.     The  only  pri- 
vilege granted  to  heirs  cum  beneficio  was,  that  they  couldv  be  no  farther  liable 
than  in  the  value  of  the  inventory ;  notwithstanding  whereof  all  manner  of  di- 
ligence is  competent  against  them  to  the  extent  of  the  ^ame,  as  much  as  against 
the  debtor  himself  and  his  estate  :  Nor  are  all  the  particulars   in  the  civil  law 
adopted  by  our  statute  ;  before  this  statute  creditors  might  do  what  diligence 
they  pleased  against  the  estate,  which  would  have  had  its  due  effect,  and  nei- 
ther the  inventory  nor  sale  could  nuike  any  alteration  in  this  respect ;  for  the 
statute  only  secures  the  heir  from  being  liable  ultra  vires  inventarii.. 

It  was  (wYtbev  pleaded.  That  the  parallel  betwixt  an  heir  cum  ieneficia  smd  an 
executor  did  not  hold  in  every  respect  :  Executry  cannot  be  arrested, .  because 
if  it  could,  the  executor  would  not  be  able  to  discharge  his  trust  of  gathering  in 
the  subjects,  in  order  to  mnke  them  furthcoming  to  the  creditors  j  but  this 
could  not  be  the  case  with  respect  to  heritage,  because  heritage  tis  not -consider, 
ed  as  a  perishable  subject ;  neither  can  there  any  inconvenience  arise  from  the 
creditors  insisting  tor  security  or  payment  of  their  debts.  In  the  case  of  cxe* 
cutry,  creditors  are  preferred  according  to  their  priority,  excepting  such  who 
had  used  diligence  within  six  months  of  their  debtor's  decease,  who  by  special 
statute  are  brought  in  pari  pasju.  And  there  is  another  very  material  difference 
betwixt  an  executor  and  an  heir,  that  the  executor  is  only  trustee  for  the  credi* 
tors,  and  not  their  proper  debtor,  and  therefore  no  action  is  competent  against 
him,  but  in  consequence  of  his  receiving  the  effects  j  whereas  the  heir  is  deb- 
tor to  the  creditors  to  the  extent  of  the  inventory,  and  the  estate  itself  or  its 
produce  does  consequently  lie  open  to  their  diligence,  so  far  as  it  will  go ;  only 
when  that  is  exhausted,  neither  the  heir  himself,  nor  any  separate  estate  of  his 
will  be  liable  ;  and  therefore  every  creditor  is  entitled  to  the  proper  effect  of  his 
diligence  on  the  estate  or  its  produce ;  but  what  that  effect  will  be,  must  be 
determined  according  to  the  nature  of  that  diligence  compared  with  the  dili^ 
gence  of  the  other  competing  creditors;  and  the  heir  can  have  no  title  to  op- 
pose this,  it  being  pariter  to  him  which  of  the  creditors  should  be  preferred,  foe 
he  was  only  Kable  secundum  vires  inventarii^ 

TliE  Lords  found,  that  Sir  Alexander  Burnet  could  have  no  preference  upon^ 
account  of  the  debts  for  which  he  entered  into  contract  with  the  creditors  be- 
fore his  service  cum  beneficio  ;  but  that  he  must  compete  with  the  other  credi- 
tors, according  to  the  diligence  done  on  their  respective  debts. 

Reportsr,  L»rd  ?e//i«.        Act  Ha^.         Ak.  J*..  Crtium,  ttn.        Clerk,  yuttije. 

Edgar,  p.  68^ 
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1725.     Tehruary  2^. 

IAgnes  and  Margaret  Corsans,  and  MrPsTER  Rae,  Husband  to  Agnes,  for 
his  Intel  est,  against  James  Maxwell  of  Barncleughi  and  Alexander  Mac- 
GOWAN,  Writer  in  Dumfries. 

These  pursuers  being  served  heirs  cum  benefieio  invfntarii  to  their  great 
.grandfather,  grandfather,  father  and  brother,  all  John  Corsans  of  Meikleknoz, 
insisted  in  a  reduction  againrt  the  defenders,  of  all  rights  granted  to  them  by 
any  of  their  predecessors,  of  or  concerning  the  lands  of  Meikleknox. 

The  defenders  produced  a  ratification,  by  John  the  pursuer's  brother,  of 
•certain  apprisings  and  other  rights  affecting  these  lands,  together  with  a  dispo- 
sition by  him  to  fhem  of  all  right  competent  to  him  by  or  through  the  decease 
of  any  of  his  predecessors ;  and  they  contended^  That  the  pursuers  title  to 
"quarrel  their  rights  was  thereby  excluded,  in  regard  that  they  being  serrcd 
heirs  to  their  brother  John  who  had  granted  the  writ,  were  obliged  to  warrant 
"liis  'deeds. 

It  was  answered  for  the  pursuers.  That  they  were  served  heirs  to  John  only 
*cum  heneficUy  and  therefore  could-  plead  against  any  jright  granted  by  hio^  af- 
fecting the  lands  of  Meikleknox,  which  belonged  to  their  other  predecessors, 
•and  to  which  their  brother  had  no  right,  since  he  was  neither  served  heir  to  any 
of  them,  nor  had  been  three  years  in  possession  of  the  lands  :  That  they  were 
only  liable  for  his  debts  and  deeds  to  the  extent  of  the  inventory  ;  and  if  the 
subjects  given  up  in  inventory  should  be  found  not  to  have  belonged  to  him, 
<then  they  were  aot  liable  for  any  deed  of  his  with  relation  to  that  inventory^ 

lUplied;  That  the  pursuers,  by  serving  heirs  to  Johp  their  brother,  do,  by 
the  nature  and  genius  of  pur  law,  represent  him  universally  4  and  it  is  only  b^ 
the  act  1695  ^^^^  there  is  this  privilege  given  them,  on  account  of  their  serving 
€um  'bentficio  inventarii,  that  they  shall  not  be  liable  to  bis  creditors  farther 
.thaa  the  vires Jnventarii  ;  hut  that  privilege  being  correctory  of  the  law,  must 
•be  strictly  interpreted :  For  which  reason,  however^  the  .pursuers  may  protect 
themselves  from  being  overwhelmed  by  their  brother  John's  dtrbts  j  yet  since 
they  do  represent  him,  no  reason  can  be  assigned,  why  they  may  shake  them- 
selves loose  of  his  deeds,  not  only  to  keep  themselves  itidemnes^  but  likewise  to 
quarrel  rights  which  he,  had  he  been  alive,  could  not  have  challenged. 

Tux  Lords  found,  '*  That  the  disposition  and  ratification  excluded  the  pur* 
suers  title  as  to  the  whule  subjects  contained  in  the  ratification/' 

Upon. advising  a  reclaiming  petition  with  answers,  20th  of  January  1725, 
•the  Lords  found,  "  That  though  the  pursuers'  service  cum  benefieio  invcntarii 
to  their  predecessors,  might  defend  them  in  any  action  on  the  passive  titles,  yet 
Hixty  were  not  thereby  entitled  to  quarrel  the  -ratification  by  .their  brother  John 
thougfi  he  was  neither  served  heir  in  general  or  special  to  any  of  his  predeces- 
sors, nor  three  years  in  possession  of  any  estate  that  might  have  belonged  to 
any  of  them ;  and  therefore  adhered  to  their  former  interlocutor.** 

30  D  2 


No  9. 

An  apparent 
heir  granted 
to  the  credU 
tors  of  his 
predecessor  a 
ratification  of 
apprisings  at 
their  instance, 
and  disposi- 
tion of  the 
subjects  ap* 
prised.  Found 
that  his  heirs 
cum  beneJUi»^ 
could  not  in<- 
sist  in  a  re- 
duction of 
these  deeds 
upon  the 
ground  that 
the  granter 
was  neither     - 
served  heir 
nor  was  three 
years  in  pos- 
session 4  but 
that  reduction 
ex  €apiU  frau-* 
dis  was  com- 
petent to ' 
them. 
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No  9. 


The  pursuers  reclaimed,  and  craved  that  the  interlocutor  last  pronounced 
might  be  so  explained  as  that  it  might  not  be  understood  to  debar  them  from 
insisting  upon  any  reasons  of  reduction  competent  to  them  against  the  deed 
granted  by  their  brother  John;  particularly,  itno^  That  it  was  elicited  by 
fraud  ;  2^0,  That  it  was  in  prejudice  of  them  as  creditors  to  John,  and  of  an 
inhibition  used  at  their  instance  against  him  prior  to  the  date  of  the  deed  pro- 
duced ;  3//0,  That  they  had  a  good  and  clear  title  to  the  estate  in  their  persons, 
derived  from  their  other  predecessors,  which  was  preferable  to  any  right  granted 
by  John  their  brother,  who  died  in  a  naked  state  of  apparency  ;  so  that  any 
right  derived  from  him  to  the  estate  of  Meikleknox  was  reducible^  as  granted 
a  non  babente  potest atem. 

It  was  answered  ;  That  as  to  the  two  first  reasons  of  reduction  they  were  com- 
petent, being  consistent  with  the  pursuers  service  to  the  disponer,  but  that  the 
third  was  over-ruled  by  the  former  intcrbcutors,  whereby  it  had  been  founds 
that  they  could  not  quarrel  J  ihn*s  deed  of  ratification. 

The  Lords  adhered,  reserving  to  compete  upon  any  other  right  in  the  pur- 
suers persons. 


Act.  Jj,  BosnvflL 


Alt.  Ch.  jtresh'ne^  Clerk,  Mccknxie. 

Fol.  Die.  V.  3.  p.  261.     E4£ar,  p.  1 79. 


No  10. 

■ 

Anhcir  enter- 
ed cttm  btfiefi- 
do  inventariif 
is  obliged  to 
communicate 
cases ^ 


1725.     December.  Aikenhead  of  Jaw  against  Russel  of  Elrig. 

The  present  Thomas  Russel*  of  Ehrig  having  served  himself  heir  cum  benejkio 
inventarii  to  his  father,  and  given  up  inventories  in  proper  form,  entered  into 
agreement  with  one  Cowburgh,  who  was  possessed  of  several  adjudications  up- 
on the  estate,  above  the  value  thereof ;  whereby  Cowburgh  accepted  a  part  of 
the  lands  contained  in  the  inventory  in  satisfaction  of  his  debt,  and  discharged 
the  remainder.  Aikenhcad  of  Jaw  having  right  by  purchase  to  a  debt  of  rooo 
merks,  due  by  the  deceased  Russel  of  Elrig,  insists  against  this  Elrig,  as  heir 
served  and  retoured. 

It  was  alleged  for  the  defender.  That  he  was  heir  cnm  ben&ficio  inventarii^ 
and  that  the  inventory  was  exhausted,  Cowburgh  and  his  authors  having  ad- 
judged for  sums  far  exceeding  the  value.  It  was  answered  for  the  pursuer, 
That  the  adjudications  were  satisfied  by  the  heir  cum  benejicion  out  of  the  sub- 
ject of  the  inventory,  by  payment  of  sums,  or  disposition  of  lands ;  which 
sums  paid,  or  lands  disponed,  did  not  extend  to  the  value  of  the  inventory,  and 
consequently  could  not  exhaust  it.  The  defender  replied,  That  this  was  jus 
tertii  to  the  pursuer,  an  heir  cum  beneficio '  inventarii  not  being  obliged  to  com- 
municate eases;  and  that  it  was  sufficient  to  say,  that  CowburgVs  adjudications 
Were  cxclasive  of  the  pursuer's  claimi.. 


'  •  «        • 
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qtresttoti  arising.  If  an  heir  cum  henefictB  inventarii  is  obliged  to  com»  ^^  ^  ^* 
moiiicate  ea^es?  It  ^^s  pleaded  £w  the  pursuer,  That  before  the  act  1696, 
cap.  I  r/ diligences  upon  a  predecessor's  estate,  acquired  by  the  apparent 
hehr,  were  Tedeemable  by  the  creditors  for  the  sums  truly  paid  :  But  whatever 
Teason  there  is  with  respect  to  apparent  heirs,  will  equally  obtain,  that  neither 
should  heirs  cum  ben&fici^  invtntarit  be  allowed  to  clothe  themseh^es  with  lingu-* 
kr  titles  affecting  their  estate,  to  the  exclusion  of  other  creditors;  and  there- 
fore it  must  be  presumed,  that  ^s  to  this  point  the  law  has  left  heirs  entering 
cum  bmeficie  inventarti^'u^ti  the  same  footing  they  were  before  their  entry. 
And  truly  were  this  otherwise,  the  act  of  Parliament,  instead  of  being  a  new 
sectmty  to  ereditors,  wo«ild  aflbrd  an  easier  method  for  the  heir  to  disap- 
point them  than  ever  he  had  before:  For  heir]^  seived  cum  benejkio  iavdn^ 
tariiy  being  best  able  to  discover  the  condition  of  the  debt&,  and  the  objectjions 
against  thetn,  would  have  the  fairest  opportunities  to  maintain  vexatious  suits 
a^inst  the  creditors,  and  by  purchasing  in  soone  preferable  rights,  to  exclude 
all  the  rest.  2rfa,  Heiirs  cum  henejicio  are  in  effect  but  trustees.  *  What  transac- 
tions they  make,  must  accresce  to  the  creditors,  and  disencumber  the  estate- 
This  is  clear  from  the  words  of  the  statute,  ocdaintng,  '  That  the  apparent 

*  heir  shall  have  access  to  enter  to  his  predecessor  upon  inventory,  ^  uce  is  in 

•  executries  and  moveables/  And  it  cannot  be  disputed,  but  an  executor  is  a 
trustee,  both  for  the  inventory,  and  for  the'  behoof  of  the  creditors :  And  as 
such  the  Lords  have  "found,  "  That  executors  are  baund  to  communicate  eases 
TO  the  other  creditors,  suppose  such  eases  were  given  by  the  other  creditors,  out 
of  respect  and  favour  for  the  executor,  i6th  December  17 10,  Sir  James  £1- 
phitiston  contra  Anne  Paton,"  No  17:  p.  3853.  And  no  imaginable  reason  can 
be  assigned,  if  this  is  law  in  the  case  of  executors,  why  it  should  not  obtain 
in  the  case  of  heirs  cum  beneficio. 

It  was  answered  tothe^r/f.  That  no  good  argument  can  be  drawn  ab^incom- 
tnoda^  to  weaken  the  privilege  given  to  apparent*  heirs  by  the-statute^rwhich 
ought  to  b©  interpreted  benignly  for  them*,  end  not  so  as  to  itiake  the  inten- 
tion of  the  lawgivers  wholly  frustraneous ;  which  would  be,  if  heirs  so-entering 
were  not  capable  of  taking  by  the  bounty  of  their  father's  creditors.  Neither 
is  the  argument  frond  the  act  1661  of  any  force :  For  since  it  needed  a  special 
statute  to  oblige  apparent  heirs,  getting  eases,  to  communicate  them,  or  (which 
is  air  one)  that  thdy  should  be  redeemable  upon  payment  of  the  sum  transact- 
ed ;  why  should  that  kw  be  exteiided  to  give  rule  to  a  statute  made  thirty-^fojir 
years  after,  when  the  statute  h-setfis  silent? 

m 

To  the  second  it  was  answered,  The  case  of  executors'  does^  not  apply.  I'he 
pursuer  wrests  the  words  of  the  act,  as  in  every  resp&ctan  heir  cumitneficio 
and  an  executor  were  similar ;  which  is  far  from  the  truth.  Where  vfaas  the 
pursuer  seen  an  heir  served  cum  beneficio^  finding  caution?  And  is  not  the  in- 
ventory in  heritage  to  be  given  up  in  different  records  and  different  manner 
from  that  of  moveables  ?  As  then  in  other  things  they  differ,  tiiere  is  no.reasoa 
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No  10.  that,  from  the  words  above  eked,  they-  should. be  equiparate^  in  being  obliged 
.  to  communicate  eases.  The  words  are-  indeed  only  intended  to  bring  a  familiar 
example  of  the  manner  in  which  the.service  vwis  to  be  perfected.  As  the  pur- 
suer's reasoning  is  not  warranted  from  ;the  words  of  the  statute,  neither  -is  it 
,from  the  analogy  of  the  law.  An  heir  and  executor  are  perfectly  distinct ;  an 
h^ithhy*  succession^  nothy  office.  ;  an  executor,  by  his- very,  name,  denotes  an 
office,  and  the  ssLvn^ sls, administrator:  .Should  it  then b^  granted,- that  an  exe« 
cutor  in  every  case  were  obliged  .te  communicate  «eases,-  which  is  no(  proved  bj 
the  decision,  which  was  not  in  the  case  of- an  executor ^im .nearest  of  kin;  it 
*wouldbe  perverting  the  analogy  of  law,  to- draw  ^aa  argument  from  an  office  to 
a  right  of  succession^  to  .make  one.  a  trustee  who.  neither  by  name  nor  the  nature 
of  the  thing,  can  be  considqr^d  as  such. 

Beside  tlie  general  point,  the  pursuer  ur^id  this  ^r^ument,  That  the  defen- 
der had  not  taken  a  conveyance  of  the  adjudication?,  but  only  a  discharge: 
Now,  as  he  had  not  these  adjudications ^-in  hi%  person,  he  could  claim  nothing 
-under  them  ;  and  as  heir  cum  benejicio^  he  could  not  dispute  with  any  creditor, 
-while  any  part  of  the  inventory  remained  with  him.;  at  least  not  till  he  should 
-show  the  value  thereof  exhausted  by  lawful  debts. 

In  answer  to  this,  it  was  aUej^ed  to  be  the  same,  whether  an  heir  take 'an 
•^assignation  ordischarge.  An  assignation  in  the  person  of.  a  debtor  is  virtually 
but  a  discbarge,  because  cotffusione  tollitur  obligatio  ;  so  that  the  use  of  an  as- 
'Signation  is  not  to  make  upa  title,  but  the -same  with  a  discharge,  viz.  for  a 
proof  and  evidence,  the  heir  has  discharged  and  satisfied  so  many  of  the  debts 
-for  which  there  was  credit.upon  him,  to  the  value  of  thie  inventory  ;  and  if  he 
.can  instruct  so  many  debts  are  satisfied. by  him  as  exhaust  the  full  value,  whe- 
ther the  instruction  be  by  his  taking  assignation^or  discharge,  it-  makes  no  dif- 

ference, 

'*  The  LoRfiS  found,  That  an  heir  cum  beneficio  inventarii^  is  obliged  to  com- 
imunicate  eases."    (See  the  next  cas^.). 

Sol.  Die.  V.  I.  p.  363.    Rem,  Dec.  v.  i.  No  65.  p.  125. 
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No  II. 
An  heir  cum  j^  j^^j^  entering  xum  beneficio  inveniarii  to  an  estate  over-burdened  with 

hid  improved  ,debt,  but  having  afterwards,  by  industry,  considerably  improved  the  sam^^ 
l?as  m'adc'to  disponcd  a  part  for  payment  of  a  preferable  creditor,  more  than  equivalent  to 
account  at  the  ^^^  original  value  of  the  inventory.  Being  thereafter  attacked  by  other  credi- 
imprcve    va-  ^^^^^  ^^  question  arose,  If  he  must  be  liable  according  to  the  present  worth  of 

rthe  subject,  or  only  for  what.it  was  at  his  entry  ?  It  was  pleaded  for  the  heir 

That  he  was  not  trustee,  but  proprietor  ;  that  the  creditors  had  no  real  interest 

in  the  subject  of  the  inventory  ;  that  the  inventory  was  only  designed  as  a  me- 

rthod  to^  a  certain  value  beyond  which  the  heir  should  not  be  liable ;  and  ac 
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coidihgly,  that  if  at  any  time  the  heir  made  this  value  furthcoming  to  the 
creditors  he  was  at  liberty  to  make  of  the  estate  what  he  would.  It  was  added, 
that  were  this  otherwise,  it  would  put  an  effectual  stop  to  the  industry  and  im- 
provements of  heirs  who  enter  by  inventory,  since  no  man  will  readily  plant 
where  another  is  to  reap.  The  Lords  notwithstanding  found  the  heir  liable  to 
account  according  to  the  present  value..    See  Appendix. 

Fol.  Die.  V.  I.  p.  363. 


No  II. 


173 1..    February  12^ 


JooNSTON  i^gainst  Steiachan. 


An  heir  cum  henejich  must  pay  or  assign  the  inventory ;  and  it  is  not  suffi- 
cient that  he  offers  to  account  for  the  value  of  the  subject,.  See  Appendix.  See 
No.  6.  and  No  7.  p.  5335;  FoL  Die.  v.  i.  />.  362. 


No  12. 


^733-     >'»^* 


Veitcb  agidnst  Young  and  Burn/ 


ANhcim/«7i  heneficio^  as.  he  may  pay  prhno  venienii^  so  he  may  grant  heri- 
table bonds,  though  the  .effect  be  to  prefer  these  creditors  to  the  other  credit 
toes  .of  the  defunct.  .  See  iK^^^ij^v^^ . 

FoL  Die.  v..  I.  p.  ^61.   . 


No  13. 


1733: 'Xv^-' 


Gray  agaimx  M*Aul. 


Ak  heir  entering  cum  henejich  brought  a  process,  against  his :  predecessor^^ 
creditors,  for  ascertaining  the  value  of  the-^ estate, it 01  be vprovedt by  witnesses; 
concluding,  that  the  estate  might  be  declared.. to  belong  to  the  pursuer,,  and  to 
be*  free  and  disburdened  of  the  predecessor's  debts^  -upon  payment  to  the  credit- 
tors  of  the  proved  value^  It  was  yielded  by  -the:  creditors.  That  in  a  personal 
actic>n  against  the  heir  upon  the  passive  titles,  he.  is  no  further  liable  than  in 
vaUrem,  because  so  says  the  act-of  Parliament. '  But  they  coniended^  Thai  as 
they  had  their-  option  to  insist  persoaally  against  the  heir,,  or  to  raake^  their 
debts  real* upon  the  estate;  if  they  chose  the  last^  there  was  nothing  iarthe^act 
to  bar  them  from  making  the  best  of  their  debtor'»  effects^  by. [dividing  the 
subject  among  themselves  after  theyhad^  made  it  their  own  by  legal  rdiligence, 
orby  disposing  of  it  at  a  public  roup,  »and  dividing  the  price.  The  Lords  uoU 
withstanding  sustained  process,  and  decerned  in  terms  cf  the  Ubel.  This  was  ia 
Ae  case  of  personal  creditors.    See  Appendix..  . 

FqL  Die.  V.  I .  p.  363,  I 


No  14^  V 

An  heir  cum 
beneficio  wu 
allowed  to 
bring  a  judi- 
cial proof  of 
the  value  of 
the  estate, 
and  to  ac- 
count iit  thai 
value,  to  a» 
to  have  the 
^ estate  declar- 
ed free ;  but 
there  were 
only  personal 
crcditon. 
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An  heir  cum 
beneficio  in- 
^enteritf  y9Z5    • 
found  entitled 
to  pa  J  even 
real  creditors 
the  value  of 
the  estate, 
and  resist  a 
sale  at  their 
instance. 
But  this  was 
afterwards 
found  errone- 
ous, and  it 
v^as  fixt  that 
he  must 
submit  to  a 
sale  of  the 
estate,  if  the 
creditors 
chuse  that 
method  for 
their  pay* 
meat. 


X  736. .   Februarj  1 7.        Annr  '^Avkkky /rgaiist  Creditors  oF  PitMV&E. 

An  heir  entering  cum  bcnefich  inventarii,  brought  an  action  for  asdiettaiat^j 
the  value  of  the  land,  concluding  that  tlie  creditors,  upon  receiving  that  valuc^ 
ought  to  disincumber  the  estate  of  their  .debts  and  diligences.  "On  the  other 
hand,  the  real  creditors,  who  M'ere  infcft  during  the  predecessor's  life,  insisted  in 
a  process  of  sale  of  the  estate  upon  the  statute  1681,  cap.  17.  These  processes  be- 
ing conjoined,  the  defences  made  bjr  the  heir,  w€re,  imo^  That,  by  the  statute 
introducing  the  benefit  of  inventory,  a  privilege  is  given  to  the  heir,  to  hold 
the  estate  upon  payment  of  the  value.  The  vafue  comes  in  place  of  the  estate  ; 
and  when  that  value  is  made  good  to  <he  creditors,  they  must  disburden  the 
estate  of  their  whole  debts,  because  they  cannot  have  both  the  estate  and  the 
value.  And  to  fortify  this  defence,  it  was  urged,  that  upon  en  entry  cum  be-- 
neficio^  the  debts  due  by  the  defunct  are  ipso  jure  extinguished  so  far  as  they 
exceed  the  value ;  to  which  exteut«.  and.  no  further,  the  heir  is  liable,  -^do^ 
There  is  no  foundation  for  a  sale  of  the  estate  upon  any  of  the  acts  of  Parlia- 
ment, seeing  the  heir,  who  is  now  proprietor,  neither  is  nor  can  b^  bankrupt. 

.  To  the  first,  answered.  The  statute  introducing  the  benefit  of  inverrtory,  has 
only  in  view  to  protect  the  heir>from  an  universal  passive  title,  declaring  that 
he  shall  not  be  personally  liable  beyond  the  value  of  the  estate.  From  this  in- 
deed it  follows,  that  if  the  creditors  chuse  to  ^ue  the  heir  for  payment,  they 
must  accept  the  value,  because  the  heir  is  no  further  liable  personally  5  and  if 
they  receive  the  value,  the  estate  must  be  disburdened  of  course.  But  if  they 
fgrbcar  personal  execution,  the  statute  does  hot  say  nor  insinuate,  that  the  cre- 
ditors are  bound  to  accept  this  value.  This  is  left  to  be  determined  by  the  com*- 
mon  rules  of  law ;  ai;d  when  thatis  the  case,  what  room  is  there  for  maintaining, 
that  a  service  with  an  inventory,  can  give  the  heir  a. more  ample. ad dunlioruted 
right  to  the  estate,  than  a  service,  without  an  ievemory  ?  The .  infeitin<^nt9 
granted  to  the  creditors,  were  burdens  upon  the  predecessor's  esttite  j  and  the 
heir  serving,  with  or, without  inventory^  takes  the  uA^Qt  tmtum  fi^ Jale  2i%  it 
was  in  tlie  predecessor,  burdened  with  the  real  debts.  The  di^bt^  once  esta* 
Wished  upon  the  estate,  must  subsi&t  iiiittl  paymient  of  tfee  last  shilling;  u^ksc 
the  estate  be  brought  to  a  public  sale  ;  which  is  the  sin^e  ca«e  known  ia  bw^ 
where  a  real  creditor  is  bound  to  accept  a  proportion  of  the  price.  lo  short,  the 
heir  is  put  upon  no  better  footing  by  the  statute,  than  a  debtor  is,  who  has  ob* 
tained  from  his  creditors  a  discharge  of  personal  execution,  or  than  one  is,  who 
has  a  decree  of  cestio  bonorum,  or  has  the  beneficium  compeffnti^.  It  is  very 
true,  the  debts  are  restricted  ^««/?rf  the  heir,  he  havinj;,  from  the  statute,  a  pri^ 
vilege  of  exception,  to  be  free  from  personal  execution  upon  paying  the  valuer 
but  this  is  perfectly  consistent  with  his  being  ipso  jure  liable,  which  he  is  by- 
representation :  A  personal  exception  against  payment  supposes  the  debts  due  ; 
but  to  be  free  ipso  Jure,  is  saying,  that  there  never  was  a  debt,  or  that  it  is  now 
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•extinguished.  The  defender's  doctrine  would  go  hard  with  real  creditors  j  if  No  15^ 
the  debts,  real  ds  well  as  personal,  be  extinguished  ipso  jure  so  far  as  jhey  ex- 
ceed the  value,  the  estate  must  always  be  sufficient  to  pay  the  remainder  j 
Mrfaich  would  be  a  monstrous  injustice,  by  putting  personal  creditors  upon  an 
equal  footing  with  those  that  are  real.  Besides,  what  becomes  of  the  moveables 
upon  this  supposition?  These  must  always  be  free  to  the  next  of  kin,  whatever 
become  of  the  creditors.     Nothing  can  be  more  absurd. 

To  the  second,  answered^  nnOy  The  heir  who  enters  cum  heneficio  to  an  over- 
burdened estate,  is  in  the  strictest  sense  of  law  bankrupt  ;  for  he  is  liable  ipso 
jure  to  the  whole  debts,  though  he  has  a  privilege  to  defend  his  person,  ido^ 
Esto  the  heir  were  free  ipso  jure^  that  would  not  bar  a  sale.  Let  us  suppose 
one  purchases  an  estate,  with  a  real  incumbrance  upon  it,  near  the  value  j  he 
is  not  personally  liable  to  this  incumbrance  ;  and  yet,  if  his  proper  debts  ex- 
haust, the  remainder,  the  real  creditor  may  insist  in  a  sale.  Or  suppose  a  man 
accepts  a  disposition  with  the  burden  of  the  granter's  debts,  which  afterwards 
arc  found  to  exhaust  the  value  ;  can  it  be  doubted,  that  any  of  these  creditors, 
after  leading  an  adjudication,  may  proceed  to  a  sale,  though  the  debtor  cannot 
be  said  to  be  bankrupt,  when  possibly  he  is  not  owing  a  shilling  in  the  world  ? 
it  is  sufficient  that  the  estate  is  bankrupt.  And  3^/0,  Did  there  arise  any  doubt 
here  upon  the  words  of  the  bankrupt  statutes,  it  would  be  a  defect,  which  the 
Court  of  Session  would  supply  from  the  spirit  and  meaning  of  these  statutes. 
And  indeed,  why  not  a  sale  in  this  case,  if  it  can  be  shown  rather  more  neces- 
sary than  in  any  other  case  that  can  be  figored?  Personal  execution,  which  is 
a  strong  spur  to  the  debtor,  is  wanting  here  ;  and  there  is  the  more  necessity 
for  other  execution  to  sufiply  that  defect.  And  truly,  it  must  appear  exceed- 
ingly strange  to  suffer  an  estate  to  lie  in  medio  for  ever,  leaving  the  creditors 
without  hopes  of  payment,  when  the  price  might  be  sufficient  to  discharge  the 
the  whole  debts,  and  possibly  some  reversion  to  the  proprietor. 

The  Lords  gave  this  question  fifst  for  the  creditors.     But  afterwards,  upon  a. 
reclaiming  petition  and  answers,  it  was  found,  upon  the  President's  casting 
vote,  *  That  the  creditors  have  no  right  to  bring  the  estate  to  a  sale  ;    and  that^ 
the  heir  is  only  liable  to  the  creditors  for  the  value  of  the  estate  as  it  shall  be 
proved.* 

Upon  the  authority  of  this  case,  several  processes  were  brought  at  the  in- 
stance of  heirs  served  cum  henejicio^  and  the  Court  beginning  to  demur  upon 
the  relevancy,  the  case  was  ordained  to  be  pleaded  in  presence.  And,  upon 
j:2th  July  1738,  •  They  found  the  creditors  have  a  right  to  bring  the  estate  to 
a  sale ;  and  that  they  are  not  bound  to  accept  the  sum  that  the  estate  may  be 
valued  at  upon  proof.*  The  heirs  of  Sir  Patrick  Strachan  of  Glenkindy  contra 
his  Creditors,  No  16.  p.  534S. 

ToL  Die,  V,  i.  p.  363.     Rem.  Bee.  v.  2.  No  7.  p.  13. 
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No  16. 

Cred iters  of 
ft  defunct 
can  bring  the 
estate  to  sale, 
and  are  not 
bound  to  ac- 
cept of  the 
value  of  it 
fiom  the  beir 
cum  hinefieiQ, 
See  No  15. 
p.  $34^- 


1738.    yuJy  12.        The  Heirs  of  Stiiaciian  agmnst  his  CuEBiToits. 

It  had  been  once  and  again  found,  (No  15.  p.  5346.)  that  where  an  heir  waj 
served  cum  henejicio^  the  creditors  were  not  entitled  to  bring  his  predecessor's 
estate  to  a  sale,  and  that  the  heir  was  only  liable  £31  the  value  of  the  estate, 
as  it  should  be  proved. 

But  the  like  question  again  occurring  between  the  above  parties^  it  was  found 
that  the  creditors  have  right  to  bring  the  estate  to  a  sale,  and  are  not  bound  to 
accept  of  the  value  from  the  heir  cum  heneficio  ;  and  that  the  same  day  the  like 
judgment  was  given  in  another  case,  Crawford  cotura  Young.. 

There  is  much  to  be  said  for  either  side  of  this  question,  but  it  is  scarcely, 
thought  that  the  Court  will  now  recede  from  this  last  judgment. 
FoL  Die.  V.  I.  p.  363.  y  3»  a6t.     Kilicnanj  (Heir  cum  bjcnieigio.)  No  i.p.  239*. 


No  17. 


1738.     Novembtr  28. 

Lawson  against  Udni,  &<:.  Creditors  of  M'Dougal  of  Crichen. 

Found,  that  the  priority  of  the  citation  given,  to,,  or  even  decree  obtained'! 
against  an  heir  served  cum  heneficio  inventarii^  gives  no  preference ;  but  that  the 
creditors  must  be  ranked  according  to  their  diligence  aflfecting  the  subject. 

Kilktrran,  (Heir  cum  BENfiFicjo,)  No  2rP*:^i9» 

%^  Lord  Kames  mentions  this  case  thus : 

An  heir  rum  bejupjicio  having  ascertained  the  value  of  the  inventory  by  a  pro-, 
cess,  the  creditors  of  the  defunct  took  decrees  against  him,  one  after  another,, 
in  the  following  general  terms,  *  finding  bim  liable  to  the  extent  of  the  value 
•  of  the  inventory,  and  decerning  against  him  secundum  vires  inventarii.^  And 
they  being  all  called  in  a  multiplepoinding,  the  Lords  found  that  the  priority 
of  citation  or  decree  gives  no  preference,  but  the  whole  subject  being  in  medio^ 
the  creditors  must  be  ranked  according  to  their  diligences  affecting  the  subject- 
In  this  case  the  Lords  could  not  find  otherwise,  because  there  was  no  decree 
taken  against  the  heir  for  a  liquid  sum,  but  only  a  decerniture  to  pay  secundum 
vires  inventarii,  which  was  no  better  than  a  decree  cognitionis  causa  ;  but  it 
would  admit  of  a  diiTerent  consideration  had  decrees  been  taken  against  the 
heir,  obliging  him  personally  to  pay  the  sums  therein  mentioned,  upon  the  me* 
dium  that  he  had  in  his  hands  of  ^the  value  of  the  inventory  sufficient  to  an- 
swer their  claims.  Such  decrees,  with  regard  to  other  creditors  afterwards  put- 
ting in  their  claim,  would  be  equivalent  to  payment.  The  heir  would  be  al- 
lowed to  stare  these  prior  decrees  as  articles  of  exhaustion  j  for  what  in  all  e- 
vents  one  mu^t  pay,  may  be  held  as  payment  with  regard  to  third  parties.  See: 
No  19.  p.  3141* 

FoL  Die.  V.  I.  p.  362. 
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*^*  Tills  case  is  also  reported  by  Clerk  Home : 

Isaac  Lawsok,  &c.  being  creditors,  by  personal  bonds,  to  the  deceased  Cii- 
cSifin,  intented  a  process  upon  the  passive  titles  against  his  eldest  son,  heir  serv-^ 
Td  to  him  ctsm  benefido  ;  the  cuHtions  wer^  dated  in  May  and  June  1 735  ;  and, 
in  the  December  tbJlowing,  the  defender  was  found  liable  to  the  extent  of  the 
^alue  of  the  i&ventorjr,  and  decerned  against  secundum  vires  inventarii. 

After  thi«,  ia  the  years  1736  and  1737,  Udney  and  others,  also  personal  cre- 
ditors 6f  Cricben,  insisted  in  the  like  actions  against  the  heir,  who,  in  order  to 
ascertain  the  ralm  of  the  subjects,  &.c.  raised  a  declarator  and  multiplepoiuding, 
in  wtnch  the  creditors  vveine  called  to  dispute  their  preference. 

For  Lawsoo,  fic-c.  it  wa$  ttr^cd.  That  they  haying  cited  and  obtained  decreet 
against  the  heir,  before  any  step  of  diligence  whatsoever  was  used  by  the  other 
-dcditors,  they  eaght  to  be  preferred  to  them.     In  support  whereof  it  was  ob- 
served, That  wherever  creditors  could  not  recover  their  whole  payment,  it  was 
a  rule  in  determining  competitions  amongst  them,  That  vijilantibus  Jura  sub^ 
^enimxt ;  and  where  they  were  in  other  respects  in  equal  circumstances,  the 
priority  of  diligence  4eteritutied  the  question  ;    the  preference  given  to  a  first 
apprismg,  poinding,  arrestment,  confirmation  by  an  executor-creditor,  and  first 
tMsine,  being  all  proofs  of  this  proposition ;  and  the  statutory  exceptions  were  a 
coafirmatioo  that  such  was  the  rule  of  the  common  law.     ido^  Where  the  com* 
:pet]tion  is  upoa  a  particular  subject,  and  which  is  afiectable  by  the  creditor's 
diligence,  there  the  preference  must  depend  upon  their  diligence  againsi  the 
subject ;  seeing  no  peiBonal  diligence  against  the  debtor  can  have  any  ditect 
Influence  in  the  competitixm,  for  this  obvious  season,  that  the  debtor  is  univer- 
sally  liable  to  each  of  the  creditors,  and  no  personal  diligence  used  against  him 
can  make  him  more  liable  than  he  was  bj  the  original  constitution  of  the  debt  ^ 
^consequently,  juch  pecsonal  diligence  cannot  work  any  prejudice  to  the  other 
creditors,  who,  without  any^  have  the  debtor  bound  to  pay  their  whole  debts  ; 
and  therefore,  in  such  a  case,^  it  is  only  such  diligence  as  affects  the  debtor's 
estate,  real  or  personal,  and  which  is  the  subject  of  competition  amongst  the 
creditors,  that  can  give  a  preference  to  one  creditor  before  another.     But,  3//0, 
Where  the  debtor's  oldigation  is  limited,  where  he  is  liable  to  the  whole  credi- 
tors to  a  certain  extent,  and,  when  be  has  paid  that  sum,  he  is  free  from  his 
obligation  to  the  other  creditors  ;  and  where,  upon  pay ing  a  certain  sum,  he  may 
liberate  his  estate,  though  of  greater  value  ;    there  the  only  diligence  that  can 
be  used,  is  such  as  is  personal  against  the  debtor ;   consequently  it  must  b^ 
the  xmly  rule  of  determming  the  preference.     To  apply  this  to  the  point  in 
iiand,  an  heir  cum  heneficio  is  not  universally  liable  to  his  predecessor's  creditors, 
he  is  only  so  to  the  extent  of  the  inventory ;   and  therefore  there  may  be  a 
competition  upon  his  personal -obligation.     And,  as  he  becomes  free  of  this  upon 
payment,  and  the  diligence  of  creditors  becomes  thereby  extinct,  therefoie 
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No  1 7.       their  preference  must  depend  upon  their  diligence  personally  against  the  heir,  sec* 

ing  it  is  only  upon  his  personal  obligation  to  pay  the  value  of  the  inventory  that 
their  competition  and  preference  can  be  established.  As  this  doctrine  seems  to 
be  founded  in  the  nature  of  the  thing,  so  it  is  agreeable  to  the  genius  of  the 
common  lawv  which  we  have  foHowed,  in  the  statute  1695,  allowing  a  servico 
by  inventory  ;  the  rule  whereof  is  laid  down  in  /.  22.  §*4*  rt  seq.  Cod*  Be^jure 
delib.;  the  words  are,  That  heirs  entering  c«wf  bmeficio^  infantum  bareditariis 
creditoribus  tenentur^  in  quantum  res  substantia  ad  eos  devoluta  valenty  et  its  satisr- 
favient  qut'0imi  veniunt  creditores  ;  et,  si  nihil  reliquum  est^  posteriores  vcnientes 
repellantur ;  ftom  which,  it  is  plain,  the  heir  cum  beneftcio  was  bound  to  pay. 
frimo  t;^;i/V«/i,  thereby  he  was  free  from  the  after  creditors,  who  lost  theii 
debts,  unless  they  had  from  the  defunct  a  real  right  in  his^estate;  the  conse.- 
qucnce  of  which  was,  not  that  they  could  bring  a  claim. against  the  heir  who 
had  paid  the  value  of  the  inventory,  but  that  upon  a  real  right  they  had  ac* 
tion  against  the  personal  creditors  who  hwd  received  the  value ;  but,  if  those 
that  were  negligeiit  were  but  personal  ones^  there-was.no  remedy,  they  neither 
had  a  claim  against  the  heir,  nor  against  the  creditors  who  .had  been  more  time*, 
ous.  In  short,  the  subject  of  the  competition  can  only  be-the  heir's  personal 
obligation  for  the  value  of  the  heritage;  and,  as  the  only  diligence  for  afiectf 
ing  this  must  be  personal  against  the  heir,  the  first  citations  must  be  such  dili^ 
gence  as  ought  to  give  them  who  used  these  a  preference. ,  Such  appears  also 
to  be  the  law  with  respect  to  the  preference  of  creditors,  upon  the  value  of  a 
defunct's  moveable  estate  confirmed  by  his  executor ;  the  simple  citation  of 
whom,  within  six  months,  gives  a  preference  to  all  those  who  use  no  diligence  in 
that  time.  But,  supposing  it  were  otherwise,  and  that  the  same  rule  held  with 
respect  to  a  citation  given  to  an  heir,  yet  here  LawsoR,  &c.  have. gone  somewhat 
further;  they  have  also  obtained  decreets  against  the  heir,  whereby,  as  their 
sums  do  not  exceed  the  value  of  the  heritage,  they  have  established  their  right 
upon  his  obligation  for  the  value,  and  this  before  any  action  was  brought  against 
him  by  their  competitors ;  therefore  he  ought  to  have  paid  their  debts  ;  and 
his  neglecting  to  do  so  ought  not  to  prejudge  them ;  but  the  case  should  be 
considered  as  if  they  had  actually  received  payment. 

On  the  other  hand,  it  was  argued  for  Udney,  &.c.  That,  by  the  statute  i695» 
nothing  more  was  introduced  than  a  limitation  of  the  several  creditors  of  the 
defunct,  to  the  extent  of  the  value  of  the  inventory,  in  a  question  with  the 
heir  so  served,  their  claims  not  being  thereby  altered,  but  restricted ;  so  that,  if 
the  subjects  were  exhausted  by  real  debts  aflfecting  the  estate  in  the  person  of 
the  defunct,  the  personal  creditors  could  get  nothing  ;  and,  if  they  were  all.  of 
that  class,  then  their  respective  debts  fell  to  be  abated  proportionally  to  the  de- 
ficiency of  the  fund  for  their  payment ;  consequently,  decreet  behoved  to  go 
against  the  heir  Lr  those  restricted  debts,  whereupon  all  manner  of  diligence 
might  issue  against  him,  whether  for  affecting  his  person  or  estate,  heritable  or 
moveable,  as  well  the  subjects  of  the  inventory,  which  absolutely  belonged 
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tb  the  heir,  as  those  that  pertained  to  him  in  his  own  proper  right.      Indeed,  if       No  171 
he  omits  to  siSt  any  of  the  personal  creditors,  they  who  first  intent  action  may 
recover  payment  from  him ;    in  which  case,  those  who  supervene,  will  only 
have  repetition  from  the  other  creditors  proportionally,  as.  these  others,  who 
have  received  more  than  a  due  share  of  their  debts  compared  with  the  value  of 
the  estate ;  therefore  all  the  creditors  who  are  in  the  field  may  recover  decreet 
for  their  whole  sums,  if  the  value  of  the  inventory  will  answer,  or  proportion- 
ally to  the  extent  of  the  same.     Hence  it  would  seem,  that  the  first  citations 
give  no  preference,  and  that  decreets  on  the  passive   titles  against  the  heir, 
can  only  entitle  the  obtainers  to  sue  personal  or  real  diligence  against  hitn, 
whereby  they  will  be  preferable   upon-  the  estate,  according  as  they  have  af- 
fected the  same,  in  like  manner  as  if  they  were  original  creditors  of  the  heir, 
which  is  exactly  conform  to  the  216,  law  referred  to,  u  hereby,  though  the  heir 
may  safely  pay  to  the  first  comer,  whether  creditor  or  legatee,  they  being  al- 
ways liable,  in  repetition  to  the  other  creditors  proportionally  to  their  rights  and 
preferences,  yet  it  does  not  give  the  least  hinttlwt  a  citation  at  the  instance  of 
one  creditor  could  give  him  any  advantage  over  the  rest  who  compeared  with 
him  in  judgment  while  the  subject  is  in  the  field.      And  it  is  a  mistake  to  say, 
that  the  citation  of. an  executor  within  six  months  is  preferable  to  one  thereafter, 
seeing  it  is  only  payment  upon  decreet  that  can  avail  for  an  exoneration  to  the 
executor,  or- exclude  the  creditors  who  supervene,  as  was  lately  determined  in 
the  que^tsionr  between  James  Graham  and  Mrs  Murray,  No  18.  p..  3141.     Nei- 
ther ought  the  argument  drawn  from  the  hroc^vd,  Jura  vigilantibus  subveniurit^  to 
have  anyinfluence,  seeing  a. vigilant  creditor  can  have  no  more  indulgence  than 
the  law  allows  him..    One  that  throws  his  debtor  into  goal,  upon  personal  dili- 
goQce,  will  not  thereby  have  preference  upon  his. estate;  and  much  less  then 
can  a  simple  citation  in  a  personal  action  have  that  effect.     Eut  there  is  one 
instance  upon  this  head  which  defeats  the  very  foundation  of  the  plea  of  those 
diligent  creditors;  it  is  the  provision  in  the  statute  1661,  cap.  24*that  the  creditors 
of  a  defunct  shall  be  preferred  to  those  of  the  heir,  providing  they  use  diligence 
fonaflfccting  the  same  within  three  years  of  the  debtor's  death,  and, which,  by 
practice,  is  understood  of  complete  diligence ;  a  law  which  has  received  no  va- 
riation from  the  act  1695 ;  consequently  it  is  absurd  to  ai:guc,  that  a  simple  ci- 
tation, in  a  personal  action  against  the  heir,  shall  affect  or  exhaust  the  heri- 
tage, in  preference  to  others  who  have  either. not.  cited  at, all,  or  used  posterior 
citations. 

The  Lords  found.  That  the  creditors  of  the  deceased  Patrick  M*Dougal  of 
Crichen  have  no  preference  on  account  of  the  priority  of  the  citations,  or  of 
the.priority  of  the  decreets  of  constitution. 

C.  Home ^  No  104./.  166. 
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No  18. 

The  heir  cum 
heaeficio  rnust' 
paf  the  value 
of  the  estate, 
though  the 
ranking  of 
the  creditots 
is  not  con- 
cluded. 


1 74 1.     June  20.  V  July  2.         LAWaoN  and  Others  against  M*D;>ujgl. 

The  creditors  of  a  defunct,  whose  heir  had  served  aim  benejicio,  having  hsA 
many  disputes  among  themselves,  and  finding  it  not  likely  that  the  ranking  was 
soon  to  terminate,  applied  to  the  Lords  to  have  the  heir  obliged,  either  to  show 
a  separate  estate,  or  to  find  caution  for  their  payment,  or  th§t  the  estate  should 
be  sequestrated.  None  of  which  the  Lords  being  inclinable  to  grant,  the  ere* 
ditors  at  last  fell  on  a  fourth  expedient,  with  which  the  Court  complied,  name- 
ly, *  To  ordain  the  heir  to  pay  up  the  price  and  annualrents  thereof  to  a  factor 
*  to  be  named  by  the  Lords ;'  only  so  far  as  lie  was  creditor  himself,  they  ak 
lowed  him  •  to  retain  upon  caution.' 

Fol.  Die.  V.  3*  p.  261.     Kilkerran^  (H£iei  cum  BENfiFiciq.)  No  3.^.  2^, 


No  19. 

Form  of  de- 
cree against 
an  heir  cum 


I74T.     July  HI. 


Gordon  agaimt  Ross. 


It  had  been  the  constant  style  in  the  Ooter-house,  to  decern  against  heits 
cum  benejicio,  ddaratorie^  but  very  improperly  ;  for  decrees  d&claratorie  are  only 
proper  where  the  subject  alone,  and  not  the  person,  is  to  be  therebyaflfected, 
as  in  the  case  of  decrees  cognitionis  causa  and  the  like ;  but  a  deoernicure^^c/tf- 
ratorie^  where  the  person  is  decerned  against,  which  is  the  case  of  an  heir  cum 
benrftcin^  is  inept ;  and  the  proper  style  of  such  decrees  wfis  found  to  be,  what 
had  been  pronounced  by  an  Ordinary  in  this  case,  viz.  '  Decerning  against  the 
•  heir  for  the  debt,  reserving  to  him  his  objections  against  full  payment/ 

FoL  Die.  V.  5.  p..^6i.    Kilierran,  (Heir  com  bsnbficio.)  No  4, p.  240. 


No  ao. 


1742.    November  rg.       -Menzies  against  Dickson. 

Menzies  of  Coulterallers  disponed  his  estate  to  Dickson  oif  Kilbucfao.  Upon 
Coulterallers's  death,  Robert  Menzies  his  heir,  brought  a  reduction  of  Kil- 
bucho's  disposition,  upon  the  ground  that  Coulterallers  having  never  made  up 
proper  titles  to  that  estate,  was  not  in  a  capacity  to  dispone. — Answered^  That 
the  purswer  being  served  heir  cum  beneficio  inventarii  to  the  disponer,  could  not 
quarrel  the  disposition. — The  cause  being  heard  in  presence,  the  Lorbs  founS 
That  the  service  cum  beneficio  did  not  bar  the  pursuer  from  insisting  in  his  ac- 
tion*.   See  Appendix. 

FoL  Die.  V.  3,  p.  261. 
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X74S.    yuly  3c.  Rutherford* 

It  was  found,  upon  a  verbal  report,  that  a  sale  might  be  pursued  upon  the  act 
1695,  although  the  pursuer  was  served  heir  in  general  cum  beneficio^  he  not  be- 
ing served  in  the  lands.     See  No  23.  infra. 

FoL  Die.  V.  3.  p.  262.    Kilkcrran^  (Heir  cum  beneficio.)  No  5.  p.  240. 


No  2I* 


1749.    Jitly  12..    .    Sir  Kenneth  M*Kenzie  and  his  Factor,  Petitioners^  ^  J^^  22# 

Sir  Kenneth  M'ELenzxx'  of  Grandvile,  happening  to  be  in  Minorca  when  his 
brother  Sir  George  M^Kenzie  died  without  issue,  as  soon  as  he  got  notice  of  his 
brother's  death,  sent  instructions  to  his  friends  in  Scotland,  to  make  up  his  titles 
in  the  proper  manner,  so  as  to  save  his  person  and  proper  efFecis  from  the  de- 
ftmci's  debts.  Accordingly  inventaries  were  sent  him  to  be  signed  in  order  to 
bis  service  as  heir  cum  henejicio  ;  but  by  certain  disappointments,  these  inven- 
taries  not  being  returned  signed  till  the  year  was  out,  application  was  made  in 
the  name  of  Sir  Kenneth  and  his  factor  for  the  authority  ©f  the  Lords  to  the 
Sheriff  to  take  in  and  record  the  inventaries  ;  which  the  Lords  'granted,'  re- - 
serving  to  all  parties  having  interest  to  object  to  the  effect  thereof  as  accords. 

Kilkerran,  (Heir  cum  ueneficxo.)  No  6.  p.  24Q. 


i^5i.     February  2 J.  Blair,  Petitioner.. 

No  23.' 
Patrick  Blair,  heir  served  cum  beneficio  to  his  brother  Andrew  Blair  of  Corbs,     An  heir  cum 

having  pursued  a  sale  as  apparent  heir,  an  act'  was  pronounced  by  the  Ordi-'    puTfuTa"$afc 
nary,  before  whom  it  came,  in  common  form  ;  and  he  now  having  applied  by     °"  ^^^  *^^ 
petition  to  the  Lords,  representing  that » the  proof  brought  was  not  full,  and     rent  heir, 
craving  a  new  diligence,  a  doubt  was  stirred  on   the  Bench,  How  fur  it  was 
competent  for  an   heir  served  cum  beneficio  to  pursue  a  sale  as  apparent  heir ; 
znd  precedents  having  been  alleged  .for  the  pursuer,  the  case  was  deferred  till  - 
this  day,  that  the  precedents  might  be  condescended  on. 

Accordingly  two  precedents  wxre  found,  one  of  the  14th  July  1742,  Robert  - 
M'Doual,  second  son  to  Ann  Johnston  of  Kelton,  and  of  John  M'Doual  of 
Logan  her  husbanrf,*  against  the  Creditors  of  Robert  Johnston  of  Kelton,  {^Sce 
Appendix),  where,  on  the  verbal  report  of  the  Lord  Elchies,  it  was  found, 
•*  That  the  said  Robert  M*Doual,  disponee  from  his  mother,  who  had  been 
heir  served  cum  heneficio  to  Robert  Johnston  of  Kelion,  her  brother,  was  en- 
titled to  bring  the  subjects  of  the  inventory  to  a  sale  on  the  act  1O95;"  whicJi 
veas  a  step  further,,  as  the  pursuer  was  only  assignee  from  his  mother,  the  heir 
served.  The  other  was  likewise  on  the  veibal  report  of  the  same  Ordinary,  no 
longer  ago  thaa  on  the  30th  July  1748,  (No  21.  j2^/r^),.  when  Andrew  Ru- 
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No  13. 


thcrford,  merchant  in  London,  as  son  and  apparent  heir  of  Robert .  Ruthcr- 
ford,  brought  a  sale,  as  apparent  heir  to  his  father,  of  certain  tenements  in 
Edinburgh ;  and  it  being  objected  by  the  creditors,  that  the  pursuer  was  heir 
served  cum  beneficio,  and  not  apparent  heir  to  his  father,  and  so  could  not  carry 
on  the  sale  on  the  act  1695,  the  Lords  found,  "  That  notwithstanding  the 
pursuer  was  served  heir  in  general  cum  bcruficio  to  his  father^  yet  it  was  compe- 
tent to  him  to  carry  on  the  sale  on  the  act  of  Parliament  1695.'*' 

The  record  of  both  which  proceedings  being  produced  in  Court,  the  Lords 
**  Granted  the  diligence." 

The  greatest  justice  the  heir  can  do  to  the  creditors  is  to  bring  the  estate'to 
a  judicial  sale ;  and  in  Holland,  where  the  entry  of  heirs  cum  beneficio  is  most 
frequeot,  the  heir  not  only  may,  but  must  expose  all  the  subjects  of  the  in- 
ventory to  public  auction.     Voet  ad  Tit.  Be  jure  delib.  §  21. 

FoL  Die.  V.  3.  p.  262.     Kilkerran^  (Heir  cum  jbeneficioJ  No  7.^.  ^41* 


No  24. 


1752-    >{y  2^ 


Robertson,  Petitioner, 


Arthur  Robertson,  apparent  heir  of  William  Robertson  of  Inches,  repre- 
sented to  the  Lords  by  petition,  that  he  was  resolved  to  deliberate,  whether  or 
not  he  would  enter  heir  to  his  father,  and  craved  that  the  Lords  .would  ordain 
the  Sheriff-depute  of  Inverness  to  inventory  the  writings,  and  transmit  them  to 
any  of  the  Clerks  of  Session. 

The.  Lords  **  refused  this  petition,"  ^s  a  novelty ;  every  heir  might  ask  the 
same  thing,  and  every  private  party  might  ask  the  like,  nor  are  the  Clerks  <>f 
Court  bound  to  receive  papers  but  in  processes :  Next,  it  would  require  an  ex- 
pense; and.  Who  was  to  pay.it,  if  the  petitioner  should  not  enter? 

FoL  Die.  V.  3.  p.  260.     Kilkerran^  (Heir  cum  beneficio.)  No  8.  p.  242. 


No  25. 

It  is  coinpe- 
tent  to  prove 
resting  owing 
by  the  oath 
of  an  heir 
served  upon 
inventory. 


1.789-     January  15. 

John  Syme  gainst  Douglas,  Hxron,  ^nd  Company. 

General  Gordon  of  Kingsgrange  employed  Mr  John  Syme,  writer  to  the 
signet,  as  his  agent.  After  the  General's  death,  his  heir  made  up  titles  cutn 
beneficio  inventarii  to  these  lands,  which  were  sold  judicially. 

In  the  ranking  of  the  creditors,  Mr  Syme  claimed  a  considerable  sum  for 
business  done  by  him  for  General  Gordon.  As,  however,  before  any  demand 
was  made,  more  than  three  years  had  elapsed  from  the  date  of  the  last  article 
of  his  account,  Mr  Syme  offered  to  prove,  by  the  oath  of  the  heir,  that  the 
whole  was  still  resting  awing. 

Douglas,  Heron,  and  Company,  who  were  creditors  to  General  Gordon,  ob- 
jected to  this  claim.     And 
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Pleaded  ;  An  heir  served  cum  beneficio  invetUarn  is  xnereljr  a  trustee  for  die  No  !$• 
creditors  of  the  ancestor,  and  so  cannot  be  considered  as  the  debtor,  to  whom, 
in  virtue  of  the  statute,  85d  Pari.  1579,  a  judicial  reference  may  be  made.  A 
contrary  doctrine  would  be  attended  with  very  mischievous  consequences,  as  it 
\i('ould  thus  be  in  the  power  of  an  heir,  after  possesdng  hhnself  of  the  whdle 
documents  belonging  to  the  ancestor,  to  rear  iip,  in  collusioa  with  those  who 
liad  been  formerly  creditors  to  him,  many  groundless  claims. 

Answered ;  An  heir  served  cum  beneficio^  ^ikbough  obliged,  in  accountillf 
v^ith  the  creditors  of  the  ancestor,  to  conduct  himself  as  a  trustee,  is  truly  pip^ 
3>rietor  of  the  ancestor's  estate,  in  the  same  way  as  if  he  had  made  up  titlv 
"withoutany  limitation.  In  like  manner,  although  he  is  not  liable  to  the  corili- 
tors  of  the  -ancestor  beyond  the  value  of  the  estate,  he  is  still  <lebtor  to  thMi^ 
and  to  his  oAdi,  therefore,  a  reference  may  be  made  in  virtue  of  the  statute  HE 
a  5  79.  Where  the  claim,  as  in  the  present  case,  was  unprescribed  at  the  cow 
<:estor's  death,  this  ii  evidently  just  ^  for  the  debt  of  the  ancestor  having  hem 
tmpaid  at  his  death,  must  be  understood  as  still  due,  if  not  discharged  by  Hm 
'.  heir. 

Ths  Lords  were  clearly  of  opinion.  That  so  far  as  fhe  claim  had  not  unAir- 
*£one  the  statutory  limitation  at  the  decease  of  General  Gordon,  the  allegatiiMi 
of  renting  owing  might  be  proved  by  the  oath  of  the  heir,  though  servedaMi 
hcnejicio  iaventarii* 

The  Lorb  Ordinart  had  disallowed  the  claim. 

But,  after  advising  «  reclaiming  petition  with  answers,  the  Court  ahaaMl 
that  judgment. 


Lrnd  Ordixiarft  JhkervUk.  Act  DahuO.  -Alt*  Biau^  Ckikf  A 

^.  Fol.  Die.  V.  3s^.  26a.    Fac.  Coi.  No  55./.  9ft 

See  CREorroRs  imp  a  Dcfuhct. 
See  Appekdiz. 
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^523.    February  26.  _ 

Elizabbth  Fbnton  against  The  Hbiutiox  of  Dirleton. 

f^  IF  ony  frc  tenant  or  vassal  haldand  landis  of  diverse  and  sindric  sisteris,  or 
^^  utherwayis  airis-female,  as  thair  superioufis,  *he  audit  and  soald  be  en- 
tcrit  thairto  be  the  eldest  air-female  allcnarlie,  and  the  relcif  quhilk  he  payis 
the  time  of  his  entrie  sould  be  equallie  dividit  amang  all  and  haiil  the  supe- 
jiourisy  and  on  na  wayis  sould  pertene  to  the  eldest  aire  alane. 

ToL  Dic.v.  i.p.  363.*"  Bdlfaur^  (Relief.)  No  5.  j^.  255. 


1669.     December  2.         Carruber,  (Monteitli  of)  against  SibbalD,  (Boyd.) 

Carruber  and  Mr  David  Sibbald  having  married  two  sisters,  who  were  heirs 
portioners  to  Mr  Robert  Boyd,  there  was  a  dedreet  of  division  raised  and  put 
to  the  knowledge  of  an  inquest,  who  did  ordain  the  eldest  lister  to  have  the 
principal  house  and  messuage  of  the  whole  lands ;  and  did  ordain  the  second 
sister  to  have  the  mill  and  mill-lands.,  with  the  multures,  as  being  in  worth  equi- 
valent to  the  lands  of  this  division.  There  being  a  redgctian  intented  upon  this 
ground,  -that  the  whole  lands  and  mills  being  divisible  of  their  ©wn  nature,  they 
should  Tiave  been  equally  divided,  especially  they  being  tenementa  diver sa ; 
tod,  as  to  the  house,  if  it  could  have  been  conveniently  divided,  it  ought  to 
have  been  done,  it  was  anrwered,  That  the  messuage  did  belong  to  the  eldest 
sister  jure  primogenitura  ;  and  the  mill  being  divisible  of  its  own  nature,  and 
Worth  the  whole  lands,  there  was  a  necessity  to  make  the  divisfon,  as  was  found 
by  the  inquest. 

The  Lords  did  sustain  the  reduction,  and  ordained  a  new  commission  for 
dividing  the  house  and  messuage  if  it  might  be  conveniently  done  ;  otherwise' 
that  it  mi^ht  be  valued,  and  the  youngest  sister  have  satisfaction  for  the  half; 
•  -       30  -F  2 


No  1. 


No  2. 

A  messuage 
ought  to  be 
divided  a- 
mong  heirs 
portioners,  if 
it  may  be 
justly  doQCt 
otherwise  it 
falls  to  the  el- 
dest, who 
muse  satisfy 
the  rest  for 
their  proper* 
tions. 

Tho'  a  mill 
cannot  be 
possessed  by 
two  persons, 
jet  the  Lords 
divided  the 
I  en ts  between 
two  heirs  por* 
tionersff 
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Ko  2,  and  for  the  lands  and  mill,  they  found  them  both,  divisible  in  their  own  natore : 
and  therefore,  that  they  should  be  both  equally  divided,  seeing  the  mill  may 
be  set  by  both  in  tack,  whereof  the,  tack-duty  may  be  divided,  and  that  it  is 
ordinary  that  several  parties,  by  infeftments  or  other  rights,  having  interest  in 
a  third  or  fourth,  or  fifth  part  of  mills,  albeit  they  must  be  bruiked^ro  indiviso^ 
yet  their  rents  and' multuret  may  be  divided  according  to  the  distinct  rights  of 
several  parties ;  llkew,  if  tkere*  vrcre  nothing  left  to*  two  heirs  portiooen  but  ^ 
a  mill,  it  would  not  hinder,  but  by  a  brieye  of  division,  both  parties  might  have  . 
their  just  half  of  the  multures  and  lands  allocated  to  them. 

FoL  Die.  V.  I.  p.  363.  &  364.    Gosford,  MS.  No  207.  &  208.  p.  83* 

**«*  Stair  reports  the  same  case : 

Umquhile  Mr  Robert  Boyd  of  Kips,  dying  infeft  in  the  lands  of  Kips  and 
Gourmyre,  and. in  a  mill;  and,  having  left  two  daughters  heits  portionersy  the 
younger  having  iliarrie^  Moftteilii  of  Carmbet  being  dead,  her  sfon  and  heir 
raised  a  brieve  of  division  against  the  eldest  sister,  whereupon  division  was 
made  in  this  manner,  viz.  the  rent  of  the  mill  being  rated  at  L,  100  the  cfcal- 
dcr,  being  more  than  the  rent  of  the  land,  the  whole  land  was  set  on  the  one 
part,  and  the  mill  on  the  other ;  and,  because  the  mansion-house  belonged  to 
the  eldest  sister,  the  latid  was  adjudged  to  her,  and  the  mill  adjudged  to  the 
other,  and  the  surplus  of  the  rent  of  the  mill'  allowed  in  satisfaction  of  the  . 
youngest  sister*s  interest  in  the  house.  Carruber  raises  reduction  of  this  divi- 
sion upon  these  reasons  :  fmr/,  That^  the  hokdsi^  ough^  to  have  been  divided  in  - 
two  shares,  and  the  house  likewise  }  having  convenient  rooms  and  lodgings  for. 
both  famiKes,  in  which  they  have  dwelt  these  twenty  years,  and  not  to  have 
adjudged  the  mill  only  to  him,  stating  tl]jc  victual,  being  only  meal,  at  L.  100 
the  chalder,  far  above  the  just  value ;  and  stating  the  mill-rent  equivalent  to 
the  land-rcnt,  which  is  subject  to  many  more  contingencies  and  expenses  in 
upholding  the  mill,  and  difficulties  in  recovering  the  rent ;  and,  in  the  common 
estimation,  is  not  accounted  equivalent  to  land-rent ;  so  that  he  is  ertormly 
lesed,  and  offered  1000  merks  to  Margaret,  the  eldest  daughter,  to  exchange 
shares,  albeit  the  rent  of  either  share  be  but  about  three  chalders  of  victual* 
The  defender  answered^  That  the  reasons  of  reduction  were  no  way  relevant, 
because  all  divisions  ought  to  proceed,  as  is  most  convenient  for  either  party, 
ind  where  leoit  is  left  undivided ;  and  the  division  itself  cannot  have  a  precise 
rule,  but  is  in  arbitria  of  the  inquest,  who  were  knowing  gentlemen  of  the 
neighbourhood,  and  upon  oath ;  so  that  unless  the  lesion  were  ultra  dimdium 
Justi  valoris  it  cannot  be  recalled,  seeing  an  inquest  has  the  irrecoverable  deter-^ 
minatxon  of  life  and  death,  which  is  of  far  greater  moment  than  this;  and  this 
division  proceeded  upon  Carruber's  own  process,  and  the  inquest  was  called  bjr 
himself ;  and,  albeit  it  be  true,  that  if  the  division  could  have  been  made,  by 
giving  both  a  share  of  the  lands  and  a,  share  of  the  mills,  if  there  had  beea 
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more  mills^  if  might  iMtve  been  move  equaf;  h\A  here,  if  the  land  had  been> 
4ii4de<i,  the  mill  behov^ed  to  loffn  remained  for  erer  common^  and  so  the  drri- 
sion  not  be  complete  ;  likeas,  the  mill  lies  at  a  distaDce  from  the  land  and  neap 
to^  Gacruter's  own*  land,  and  is  not  a  casual  rent  arising  from  free  multures,  but 
has  the  whole  barony  o£  Torphichen  astricted  bj  infefcment ;  and  the  defender 
IS' willing  to.  gitce  2,500  nierks-&r  each  chalderof  the  mill-rent,  which  is  the 
ordinary  rate  of  land-rent ;  and  the  reason  why  there  was  no  cavel  or  lot,  was 
because  the  eidesc  sister  falling  the  manston-hoose  by  law,  she  bdxored  to  have 
%he  land  therewith. 

Tivs  L(iiiD&  sustained  the  reasons,  and  ordained  a  new  commission  for  a  new 
diTieion.  Here  the  Lords  woidd  not  consider  the  paints  severally,  whether  the 
mansion-house  ought  to  have  been  adjudged  to  ther  eldest  sister,  and  a  recom* 
pense  to  the  second  ;  or,  whether  such  a  house,  being  no  tower  nor  fortalice, 
but  which  would  be  comprehended  as  a  pertinent  of  the  land,  gave  no  prefe- 
rence, so  that  lots  ought  to  have  beeUrCaM:  upcm  the  division  ;..  or  whether  the 
house  could  be  divided  per  CQutignationts  ;  or  whether  the  mill,  though  it  had 
been  truly  rated,  could  have  been  put  to  answer  the  whok  land;  or  that  the 
land  behoved  Co  have  been  divided  and  the  mill  remain  common;  but  only 
generally^  the  Lords  gave  a  new  commission  for  a  new  division.  . 


Noa'« 


1670.     February  i. 

Mk  WiLLiiiM  DuNDAS  and.  His  Spoxjse  aj^^/fii/  Majoji  Biooar.- 

In  mutual  compts  and  reckonings  betwixt  WiUIam  Dutuias,  who  had  married 
a  daughter  of  the  Laird  of  Wolmet's,  of  his  second,  marriage,  and  Major  Big- 
gar^  who  had  nsairied  the  eldest  jdaughterof  the  first  marriage,  there  being  a. 
question  anent  the  method  of  accounting,;  upon  this  ground,  that  there  being 
a  tack  of  the  coal  of  Wolmet  set  to  the  sevea  daughters,  (whereof  there  were 
three  of  the  first  jmarriage;  and  foiix  of  the  second} ;  for  their  provisions,  the  rent 
of  which  coal,  .by  the  space  of  three  years,  was  in t remitted  with  by  Dankcith, 
and  th^eafter,  the  rent  was  intromitted  witb  by  Moristoun  by  thje  space  of 
^^V  years,  against  whom  decreets  were  recovered,  wherein,  allowance  wa^  - 
gwen  to  Dankeith  for  alimenting  his  wife^s  four  daughters ;  and,  in  the  decreet 
against'Mori&toun,  allowance  was  given  for  the  three  daughters  of  the  first  ^ 
marriage;  Mr  William  Dundas  craved,  that  he  might  have  part  of  the  whole 
sums  contained,  in  Moristoun'^  decreet^  without^any  defalcation,  seeing  there 
was  none  given  for  the  entertainment  of  bis  wife ;  because,  that  a  tack  made 
tf>  .the  whole  daughters  of  the  coal,  whereof  there  were  diverse  intromitters,  - 
who  were  distinct  debtors,  he,  in  law,  might  crave  his  full  proportion  of  every 
particular  debt  for  which  he  >4id  insist;  and  whensoever  Major  Bigger  should  *; 
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Hein  pertioa- 
cr<  ought  tQ 
share  alike  in 
good  and  ba/d. 
debtf,  and 
caiiBot  be 
forced  to  4i* 
vide 
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insist  apon  bts  intromission  for  aliment  from  Dankeith,  he  should  then  allow  te 
him  what  was  defalked  for  aliment.  It  was^  alleged  for  Major  Big^r,  That  the 
whole  sisters  having  a  common  and  conjunct  right  to  the  rent  of  one  individual 
coal,  for  the  intromission  whereof,  decreets  were,  gotten  by  his  diligence,  bo^ 
against  Moristoun  and  Dankeith,  the  method  of  the  account i and. :J'eckonifis 
ought  to  be,  that  the  whole  defalcations  allowed  in  both  the  decrcets'sfaould*be 
first  taken  off  the  total  of  the  wiiole  intromissions.;  and,  .that  as  to  the  remua- 
der,  the  whole  sisters  should. have  alike  right  for  their. pcoportions,  and  share 
alike  in  the  benefit  and  loss  of  the  debtors  against  whom  decreets  were  gotten. 
The  Lords  found.  That  the  method  of  compting^  should  be  as  to  the  wholes 
and  the  defalcations. for  aliment  taken  off  the  total ;  and,  if  any  debtor  was  ir« 
responsal,  they  all  should  share  alike  in  the  loss. 

FoL  Die.  V.  I.  p.  364.    Gosfordr  MS.  iVii  a43..«/.;59. 


No  4. 

In  an  adjudi- 
cation of  an 
estate  belong- 
ing to  heirs 
portionerSf 
the  Lords  sus- 
tained pro- 
€ess,  although 
one  of  the 
heirSf  who 
bad  renoun- 
■ced,  was  not 
cited;  but 
fdund  the  ad* 
judication 
would  reach 
nd 'farther 
than  to  the 
portion  of  the 
heir  cited. 


Afterwards, 
it  being  dis- 
covered that 
a  third  heir, 
who  had  not 
lenounccd, 
was  not  cal- 
led, the  pro- 
cess was  dis- 
missed. 


'  1672.     January  1.3. 

The  Master  of  Salton  .against.  Load  :Salton  *nd  Arthur  'Forbes.  . 

The  Master  of  Salton  as  assignee*  to  a  debt  due  by  the  late  Lord  Salton,  ha- 
ving pursued  his  Father  thereupon,  and  he  having  renounced  to  be  heir,  insists 
now  for  adjudication  ;  compearance  is  miide  for  -Arthur  Forbes,  who  has  a  dis- 
position from  the  Lord  Salton,  who  alleged^  that  all  parties  having  interest  were 
not  called,  because  the  Lord  Salton  is  but  one  of  two  heirs  portioners  of  the 
late  Lord'Salton,  and  the  other  is  not  called.  It  was  ans^Ubered,  ThJit  the  other 
heir  portioner  had  renounced.  It  was  replied^  That  the  renunciation  being 
voluntary,  and  not  upon  a  process,  could  be  no  ground  of  an  adjudication; 
and  the  said  Arthur  Forbes  having  right  by  disposition,  had  good  interest  to 
dlege  that  there  was  no  lawful  contradictor  representing  the  defunct  tailed,  be- 
cause all  the  heirs  -portioners  jointly  do  represent. 

The:  Lords  repelled  the  defence,  and  found  process  ;  For  they  thought  that 
a  creditor  might^  adjudge  against  an  '^heir  portioner  alone  pro  rata^  but  that  the 
adjudication- would  reach  no  further  than  the  portion  of  that  heir  portioner  cal- 
led, and  so  reserved  that  allegcance  to  Arthur  Forbes  against  the  adjudication, 
when  it  should  compete  with  his  right,  and  sustained*  the  adjudication  pericub 
pctentis.  * 

IStair^  V.  tz.  p.  45. 

"*#*  Gosfofd  reports  the  same  case : 

The  Master  of  Salton,  as  assignee  to  a  bond  granted  by  the  deceased  Lord 
Salton,  did  intent  action  against  the  now  Lord  Salton,  his  father,  for  payment, 
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npon  a  charge  to  enter  heir  to  the  last  Lord  Salton ;  wherein  compearance  was 
made  for  Arthur  Forbes,  as  having  right  by  adjudication  to  the  estate  of  Sal- 
ton,  for  whom  it  was  alh^ed.  That  all  parties  having  interest  were  not  caUed, 

VIZ.  — Lindsay,  who  was  apparent  heir  portioner  with  the  Lord  Saltoni 

defender,  they  being  both  descended  of  two  sisters.    It  was  answered.  That 
there  was  no  necessity  to  call  her,  because  she  had  already  subscribed  a  renun- 
ciation to  be  heir.    It  was  replied.  That  the  effect  of  this  action  being  to  ad- 
judge  the  estate  of  Salton  from  the  apparent  heirs  portioners,  she  ought  to  have 
been  called,  that  decreet  might  have  been  gotten  against  her  as  well  as  the 
Lord  Salton  ;  without  which,  the  voluntary  renunciation  can  be  no  ground  of 
adjudging  the  whole  estate.    Thb  Lords  did  repell  the  allegeance  boc  /wo,  and- 
found  that  the  pursuer  might  insist  against  one  of  the  heirs  portioners,  as  he 
pleased  j  but  reserved  to  Arthur  Forbes  to  be  heard  upon  that  allegeance  in 
any  real  action  against  the  estate,  why  the  adjudication  .to  be  obtained  could 
give  no  right  nor  interest,  but,  to  that  part  of  the  .estate  which  did  belong  to 
my  Lord  Salton,  who  was  cited ;  which  decision  is  against  former,  practiques,  and 
may  occasion  an  irregular  procedure. 

.  But  thereafter,  it  being  alleged  for  .Arthur  Forbes,  That  all  parties  having 
interest  were  not  called>.viz:.  a  third  heir  portioner  who  had  granted  no  renun- 
ciation ;  and  if  they  were  cited,  they  might  propone  a  defence  to  elide  the 
debt,  it  v^M  repUed^  Ths^t  thcr  pursuer,  declared  he  insisted  only,  against  his 
father^  who  was  apparent  heir  andcited^and       .  Lindsay,  who  had  re^. 

wmnced,  a^d.  that  their  two  parts  of  the  estate  might  be  adjudged.  The  Lords 
did  find,  the  allegeance  relevant,  and  found  no  process,  until  all  heirs  portion- 
ras.who  had  not  jcnounced, . should  be. cited,  as  being  requisite  by  custom  and 
pf^tique. 

*  Gosford,  MS.  p.  22g.,\ 
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Hawthorn  {igainst  Gordon. 


No  4. 


•'    iK'the-  action  Margaret- Hawthorn,  against  Gordon  of  Cairnficid,  her  eldesf 

sfeterU  husband,  for  a  portion  of  the  value  of  the  dwelling-house,  \n  the  lands 

whereof  :hor  sister  an4  »he  .were  co-heiresses-^   alleged^  That   in  the  division 

among  co-heirs,  the  manor-place  tanquam  indivisibile  qyid  ap{)ertaiued  solely  to 

the  eldest  daughter,  as  a.  prerogative  .of  primogeniture. .  j4nswere,d.  That  heicl 

Ctily  in  towers  and  fortalices,  such  as  Craig  calls  turres  pinnatay  and  where  the 

int^refit  was. considerable.;  but  here  it  was  proven  the  property  did  not  exceed 

2rOO  merks  yearly,  and  it  was  but  such  a  house  as  a  tenant  might  dwell'  in- 

and  though  it  held  of  the  King,  and  the  manor-place  was  excepted  in  the  wife's 

liferent  sasine,  yet  this. could. not  make  it  any  more  than -an  ordinary  country- 

hoixse.  -  Th^  LoRtos -found  it.  ha4  no  privilege,  but  was  diyisj^jiebetwecii  tha 

two  heirs  portioners. 

FoL  Die,  V.  I.  p.  364,    Fountainball^  v.  i.  p.  733, 
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An  ordinary 
country 
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A  mao  who 
kad  a  vttf 
small  land  in- 
terest, lesving 
five  da ugh- 
tersv  the  eld- 
est claimed 
the  aaDsion* 
house.    The 
Lords  found    ' 
.tke  mansioa- 
liouse  (tho' 
scarcelj  fit 
£»r  an  heritor 
to  live  io)  be- 
lon^d  to  the 
eldest  dauch- 
ter,  there  We- 
iag  other  hou- 
ses for  the  te* 
nants. 

An  orchard 
■ot  having 
been  let  for 
rent,  was 
found  to  be- 
long to  the 
eldest  heir 
portionert 
without  mj 
lecoupence 
to  the  reat* 


1707.     February  26. 

JukKET  CowiE  ^eldest  licir  Purtknier  to  the  deceimd  John  Cowis  of  3oth]eQnnc3% 

Mgainst  The  .Ycmnger  Heirs. 

John  Cowie^s  heritage  falling  to  lis 'five  daughters  as  heirs  portioners,  the 
jvouoger  heirs  tailed  a  brieve  of  division  for  dividing  the  lands,  house,  and  3rards, 
\>y  the  Sherifi  of  Stirling,  which  .was  advocated  by  the  eldest  sister,  for  whom 
it  was  dilUged  at.  the  discussinjg  of  the  advocation,  .That  ^he  Hhousc  and  yards 
should  belong  to  her  as.a^r^rrr^i/xi)?!,  and.  a  distinct  indivisible  right. 

Answered  for  the  Younger  Heirs;  The  dwelling 'house  ought  (•  be  divided 
egnally  amor^gst  them  all;  because,  albeit  the^principal  mtmse  being  tower, 
fortalice,  &.C.  t^lls^to  the  eldest  heir  poriioner.  Stair  Instit.  lfb..3.  tit,  5.  %ix^ 
yet  this  doth  not  hold  as  to  ordinary  country  houses.  Which  pass  as  pertinents 
4;>f  the  land.  .  And  ita  est^  the  house  in  question  is  sucb,  being  about  two  stories 
high,  haviriyg  a  thatch  roof,  and  a  roundabout  fireside  ibr  the  cocv^ency  of 
servants,  and  the  .boiling  of  beasts  meat,  'Sc-c.  it  was  buik  by  the  parties  pre- 
decessors, after  their  acquiring  of  the  lands,  and.  they  were  only  designed  goo^ 
man  and  good  wife.;  and  the  whole  estate  is  but  a  niatter  •  of  five  chalden  of 
victual,;  so  the  original  design  of  preserving  a  chief  represeotatiye  of  a  fiimily, 
cannot  take  place  here. 

Replied  for  the .  eldest .  Heir ;  Many  great  heritors  in  old  time  went  uii« 
der  the  name  of  goodman  and  wife  ;  and  the  principal  manse  or  MessuagiiiDEi^ 
comprehends  all. ordinary  dwelling-houses '&T  accomodation  of  heritors,  larger 
than  fanners*  ordinary  countiy  bouses.  For  houses  of  kte  arc  not  boih  by 
^  way  of  tower  and  fortalice  as  in  old  time,  hut  for  cooTeniency  ;  and  yet  must 
;  remain  indivisible  rights  for  the  accommodation  of  the  heir  and  reprcKntadve 
of  the  family.  Now,  this  house  was  never  in  use  to  be  set  for  rent,  and  it 
much  larger  than  an  ordinary  farmer's  house,  being  three  stories  high,  contain* 
ing  about  twenty-two  glass  windows  in  nine  rooms,  with  a  closs,  office-houses, 
and  a  stone  pend  above  the  enti^  ;  there&ite  it  cannot  be  reputed  as  part  an4 
pertinent  of  the  ground  it  stands  on.  Again  the  reason  for, preferring*  the  chief 
representative  of  afamHy  holds  without  respect- to  tfae  greatness  orsmalloess 
thereof;  .and  though  the  house  in  question  was  built  by  the  parties  .piedecee* 
sors  after  their  acquiring  of  the  lands,  there  was  a  maniion«*house  i^pon  the  he« 
ritage  before. 

Tm  XiORDS  considering  that  the  house  in  question  mis  the  only  hofose  £» 
the  heritor's  dwelling,  and  that  there  were  several  houses  betides  tot  the  tenants 
on  the  groundt  they  fcamd  that  the  said  .principal  messuage  belongs  to  JtiM 
.eldest  heir  portioner. 

•.1707.  March  5.--JIN  the  cause  aforesaid  betwixt  Janet  Gowie  ^md  her  youngs 
i#r  sisters,  medtioned  February  a6,  it  wai  oB^^d  fior  these  younger  heirs  j^u 
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'ti<Jners,  ftiat  they  sh6ulfl  get  «ome  sati^action  or  equiyaieat  from  the  eldi^t  iniiett.  ^^  ^' 
ofthe  principal  dwelling-house  adjodgedto^faer^  because^  imo^  The  said  mansion-, 
house  being  originally  pradium  rusticumy  fructuum  cQlIigendarttm  causa  paratum^' 
built  and  used  by  the  beritorsfor  labouring  their  owii  ground  befc^e  any  tenants 
vere  put  upon  it ;  the  subsequent  building  of  :a  tenant's  house,  cannot  alcer. 
the  right  and  nature  thereof,  so  as  to  hinder  it  to  belong  equally  to  the 
heirs  portioners  ;  for  in  detcrmimng  the  right  and  nature-  6f  things  of  this 
kind,  iniiium  est  inspiciendutn ;  and  if  it  be -adjudged  to  the  eldest,  thfe  rest  must 
have  their  proportion  of  the  value.  2 J«,  Bjr  our  law  and  custom,  where  the 
ddest  heir  portioner  gets  the  principardwcllrng-»house,  or  any  other  indivisible 
right,  she  must  pay  the  vaflue  fw  the  ipsum  corpus^  Reg.  Maj.  L.  2.  C.  28.  *§ 
3.  junct.  Cup.  27.  j  4.  J ,  Craisfeud.  Lib.  2.  Dfe/  14.  (  7, ;  Mackenzie's  Institu- 
tions printed'with  notes,  page  249:  In  the  same  way  as  the  first  efiectual  ad- 
judger,  in  the  division  of  a  bankrupt's  estate,  "Would  have  his  option  of  the 
dwelling^iouse  or  largest  ^hare,  but  upon  payment  of  the  superplus  value.  And 
if  it  were  othermse,  the  eldest  might  come  to  have  vastly  more  in  proportion 
than  any  one,  yea,  than  all  the  rest ;  which  neither  law  nor  the  drfunct  de^ 

signed. 

:?fnjw^r^rf  for  Janet  Cowic  the  eldest  heir  partiofter;  That  sTie,  T>y  tlie  right 

of  primogeniture,  ought  to  have  the  house  as  her  pracipuum ;  and  if  she  should, 
be  obliged  to  give  a  price  forit,  the  privrlege  would  be  ineffectual  and-overturn- 
crd.     For  what  heir  would  not  ratlier  chnse  to  sdl  a  share  of  ati  old  or  perhaps ' 
ill  contrived  house,  "than  to  ptn-cHase  it  from  five  or  six)  and  so  the  family' 
would  become  despicable  or  extinct?  Besides,  many  things  that  fall  under  di-* 
vision  are  adjudged  to  one  of  the  heirs  portioncrs  for  the  value,  for  the  more  con- 
venient expediting  of  thebrievic;  so  that  if  a  price  were  given  for  the  mansion- 
house,  it  could  not  be  called*  an  exception  in  favours  of  th^  eldest.     Again,  no 
instance  can  be  given  in  our  custom,  where  an  eldest  heir  portioner  gave  any  al- 
lowance'to  the  rest  forlhe  house;  on  flie  contrary,  the  eldest  heir *ix>rtioner  of 
Camock  bruiks  the  house  and  yards  without  any  controversy,  or  compdnsation 
to  the  rest.     And  if  any  such  compensation  should  now  be  found  due  by  the 
eldest,  what  pleas  might  it  create  among  thoi^  who  have  hitherto  acquiesced  in 
the  common  practice  of  the  narion  ?  As  to  the  objections  that  are  made  against 
Ae  ddest  heif^s  pretensions,  they  are  easily  answered  ;  ibr,  xmo,  Though  the 
boiise   in  question  be  not  a  tower  or  fbrtaKce  in  the  strict  acceptation,  which 
imports  a  turns pinnatat  or  house  of -strength  with  walls  and  ditches,  it  is  such 
in  a  legal,  acceptarion,  which  includes  all  dwelling  houses  that  have  lofting  and" 
joisting  ;  and  therefore  cannot  pass  for  a  country  -house,  designed  only  for  the 
accommodation  of  labourers  of  the  ground,     ido.  As  to  the  opinion  of  old  law- 
yers, who  assert  that  satisfaction  is  to  be  made  for  the  principal  mansion-house, 
that  is  overbalanced  by  "the  opinion  of  our  latter  lawyers,  supported  by   the* 
.constant  custom  of  the  nation  in  such  cases,  and  more  agreeable  to  the  feudal 
Vol.  XIIL  30  G 
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No  6.  1^^*  And  among  tibese  my  Lord  Stair  is  positive,  B«  3.  T.  5-  $  ix.  thart  ^e  in^ 
divisible  rights  fall  to  the  eldest  alone,  without  any  thing  in  lieu  thereof  to  the 
i;efit. 

Th£  Xords  found  that  the  principal  house  did  belong  to  the  eldest  sister^ 
iiAthout  any  compensation  to  the  rest.       .  . 

1708.  JuTi^,  24.— In  the  competition  betwixt  tlie  Cowtes^  heirs  portioneis  of 
John  Covyi^  of  Bothkenner,.  Janet  Cowie  the  eldest  claimed  the  yard»  as  well 
as  the  house  ^  ?i  pr<ecipuuaiy  jure  primogenitura^  without .  division  or  compensa- 
tion ;  and  contended^  That  such  a  claim  was  founded  in  law  and  the  practice  of 
the  nation.  For,  imOf  The  eldest  daughter  of  Inncs.of  Dunoon  in  Angus,  pos- 
sessed t^e  house,  y?urds,  and  parks  of  Dunooa ;  the  eldest  daughter  ofjSir  Tho- 
mp^  IsTicolson  posses^th  the  house,  yards,  and  a  considerable  park,  of  Carnock 
without  division,  or  compensation  i  besides  many  other  such  instance^,  zdo^. 
The  right  of  primogeniture  stands  established  by  the  judicial  law  of  Moses^ 
Deutr.  2 In  17.  and  Gudclin  de  jure  novissimo^  Lib.  2.  C  14.  observes,  that 
infcudis  illud  g finer  ale,  ut  jure  frimogenitura^  unus  unave,  veltotum^  vel  semissem^ 
vel  aliam  partem  pra  cateris  obtlneat.  It  is  true  that  some  of  our  old  lawyers, 
though  they  cannot  but  yield  some  privilege  to  thq  eldest,  think  some  recom- 
pence  ought  to  be  given  to  the  rest  upon  that  account ;  but  this  opinion  is  with- 
out foundation  in  law  or  custom  ;  for  where  law  declares-  any  thing  toT)e  mine 
another  can  have  no  interest  therein  ;  and  it  is  unreasonable  to  oblige  a  person 
to  give  a  recompence  for  what  dejure  is  his  own.  aJ^,  John  Coi;vie  the  heri- 
tor did  evidence  his  will,  that  the  yard  should  go  with  the  house  ;  in  so  far  as 
he  hath  inclosed  tlie  house,  office-houses  and  closs  within  the  same  by  a  conti- 
nued fenced  hedge,  and  admitted  no  passage  thereto,  save  one  through  the 
closs,  and  continually  possessed  the  same^  without  setting  it  separately  for  rent, 
selling  only  so  much  of  the  fruit  as  he  could  spare.  3^10,  A  house  disponed 
carries  with  it  the  pertinents  necess^y  for  tl^e  use  thereof  possessed  by  the  dis- 
poner,  July  18,  1676,  and  December  9,  1679,  See  Part  and  Pertinent.  And 
though  sometimes  a  greater  house  may  have  adjoined  to  it  a  lesser  orchard,  et 
e  contra,  ma/us  et  minus  ought  not  to  vary  the  law  in  this  case. 

Answered  for  the  youngjer  heirs  pprtioners  ;  Albeit  the  eldest  gets  the  house 
aa  a  thing  indivisible,  without  an  eq^uivalent,  yet  the  orchard,  which  is  cif  it^ 
own  nature  divisible  rendering  yearly  profit,  though  for  expediency  it  may  be 
adjudged  to  one,  the  rest  must  have  their  share  of  the  price.  Nor  doth  other 
heirs  portioners  acquiescing  in  that  matter  to  the  eldest,  make  law  in  prejudice 
of  the  younger  heirs  portioners  competing  here.  Besides,  there  are  contrary 
instances,  in  the  case  of  Hamilton  of  Pumpherstoun,*  where  an  equal  division 
of  yards  and  parks  was  made  before  the  Sheriff  of  I^nlithgow;  and  in  the  case 
of  White  of  Weedins,*  where,  the  whole  subject  without  distinction  was  equally 
divided.     And  our  greatest  lawyers,  Craig,  Skccn,  Stair,  M'Kenzie,  and  White- 

*  Eiamine  Cenerai  list  of  Names. 
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iKW^  in  his  notcton  him,  hold  that  a  rccompence  is  dt«.  where  the  subject  is        J^q  5 
valuable,  even  for  a  superiority  that  has  feu^duties  ;   though  it  be  othei^xrise  in 
ft  bavoBji  w  casirum  (as  foreign  lawyeis  apeak)  where  all  around  tlie  principal 
mansion-house,  at  which  sasine  is  to  be  taken,  is  understood  to  be  annexed  there- 
to, -so  far  as  the  same  may  have  relation  to  the  house,  rather  than  to  a  tenantry* 

Ths  Lonns  found,  that  the  orchard  not  having  been  set  for  rent,  did  belong 
to  the  eldiest  heir  pqitiontr  as  well  as  the  houscv  without  any  recompence  to  the 
younger  heiri. 

Thereafter,  July  22^  1708,  The  Lords  preferred  also  the  eldest  heir  to  the 
custody  ojf  the  writs,  upon  her  granting  an  obligement  to  make  the  same  furth- 
coming to  all  concerned,  or  to  give  transumpts  upon  their  equal  charges. 

FoL  Die.  V.  i.p.  364»     Forbes^  f.  136.  137.  253. 

r 

*^*  Dalrymplc  reports  the  same  case : 

The  five  daughters  of  John  Cowie  being  served  heirs  portioners  to  him  in  a 
small  inheritan^,  the  younger  daughters  raised  a  brieve  of  division  of  the  lands, 
house,  and  yards,  by  the  Sheriff  of  Stirling ;  which  being  advocated,  the  Lords 
find  the  principal  dweUing*house  4oth -bdoAg- to-tbe  -eldest.  But  the  younger 
daughters  alleged^  That  though  the  house  does  fall,  to  the  eldest  as  a  subject, 
not  properly  divisible,  nor  yielding  rent,  yet  the  eldest  ought  to  give  satisfac- 
tion or  an  equivalent  in  lieu  thereof-  to  the  younger  heirs  portioners,  because 
there  is  a  perfect  equality  in  the  succession  of  female  heirs  ;  and  though  sub- 
jects indivisible  can  only  belong  to  one,  yet  the  value  thereof  is  always  divisi^ 
ble,  and  so  it  was  m Judicio  famllia  crcisfunda  by  the  civil  law,  whatever  ad- 
vantage  any  heir  got  by  the  division  was  made  up  in  value  to  the  rest ;  and 
so  it  is  by  our  antient  law,  as  appetrs  by  the  Mqfesf.  L.  2,  cap.  27.  §  4.  where 
the  eldest  heir  of  a  socoman  has  the  messuage,  for  which  he  shall  satisfy  his  bre- 
thren according  to  the  valn^, thereof^  and  Crtt^g,  L.  2.  diejjr.  14.  §  7.  in  the 
case  of  heirs  portioners  observes,  that  the  eldest  daughter  is  to  satisfy  the  young- 
er for  the  value  of  the  messuage.  '    .  *      ' 

It  was  answered  for  the  eldest  ;  That  the  succession '  of  heirs  portioners  is 
not  stated  nor  cleared  by  any  positive  statute,  but  by  constant  and  uniform  cus- 
torn,  by*  which  the  eldest  daughter  always  enjoys  the  principal  messuage  with- 
out any  acknowledgment  or  compensation  ta^the  younger  daughters  in  lieu 
thereof;  and  there  is  no  precedent  where  ever  the  younger  daughters  obtained 
any  thing  upon  that  account,  either  by  course  of  law  or  transaction,  or  did  so 
much  as  lay  claim  to  it ;  and  it  is  very  suitable  to  the  feudal  law,  which  pre- 
vails much  in  Scotjand,  that  the  eldest  should  have  some  privilege  fur  keeping 
up  the  memory  of  the  family,  and  by  our  custom  they  have  not  only  the  prm- 
cipal  messuage,  but  dignities,  superioi;ities,  and  the  custody  of  the  evideiits  be- 
long to  the  eldest ;  and  what  is  argued  from  the  civil  law  has  no  weight  in  this 
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^^  ^  case,  because  by  that  law  there  was  no  privilege  to.  primogeottuxe ;  and  wimt 
is  mentioned  in  the  majesty  relates  to  a  succession  tliat'  is^  now.  quite:  unknown 
in  Scotland;  and  what  Craig  asscFts  is  not  confiraicdllxy  aoydedsion  ;  and  the 
same  paragraph  bears,  that  superiorities  bolong  to  the  eldest  without  aay  com^ 
pensatioQ,.  except  where  there  is  a  constant  feu-duty«  whichr.  is  divisible,  and 
there  is  no  reason  offered  why  a  compensation  should  begiveafdrtbctncssoage 
more  than  the  superiorities  ;  and  whatever  hathbetn  the  opinion  of^  lawyers  of 
old,  yet  later  custom  hath  fayoured  the  eldest  daughter :  and  my  Lord  Stair 
doth  very  plainly  affirm^  that  the  eldest  hath  right  to  the  principal  messuage 
and  all  indivisible  rights  without  any  thing  in  lieu  thereof  to  the  rest,  and  di£« 
fers  from,  Craig^s  opinion,-  that  the  feu-duties*  are  to  be  divided,  because  the.  su-» 
periority  being  indivisible  the  feu-duty  is  a  necessary  consequence  thereof, 

"  The  Lords  found,  that  the  eldest  hath  right  to  the  messuage,  without  any< 
allowance  to  the  younger  in  lieu  and  pl^e  thereof  J' 

DalrymplCj  No  *j€.  p.  96. 

*^*  See  the  report  of  this  case  by  Fountainhall,  No  7.  p.  2453. 


No  7. 


No  8. 


No  9< 


^7.^5*    J^^^^y  J16.         Executors  of  Lady  Gkblhylulk  against  Gray. 

In  a  question  among  heirs  portioners  whether  the  heirship  moveables  go  as  a 
pracipuum  to  the  eldest,  or  divide  among  all,  the  Lords  found  the  eldest  sister 
can  only  draw  her  share.     See  Appendix. 

F6L  Die.  V.  I.  /.  365* 


1730.    Decemier.  Dunbar  of  Mochrum  against  Lady  Houstoh-  - 

What  falls  to  the  eldest  heir  portioner  as  a  pracipuum  with  or  without  le- 
compence  to  the  sisters  debated,  but  not  determined.    See  Abpendix.    (See  the 

pext  case.) 

Fol.  Dic^  V.  I,  p,  3164^ 


1742.    December  18.  Lady  Houston  against  Dunbar. 

Found,  that  the  eHest  of  three  heirs  portioners  was  entitled  to  that  thiid^ 
within  which  the  mansion-house  lay, 

,  Kilkerran^  (Heirs  Portioners,)  No  i.  p.  24** 
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*'^^  The  fiillawing  particolars  of  the  case  arc  mentioned  in  the  Folio 

Dictionary  : 

The  estate  of  Carnock  having  devolved  ou  several  heirs  portioners,  the  prin- 
cipal  mansion  house  was  decerned  by  a  decree  arbitral,  and  an  interlocutor  of 
an  Ordinary  following  thereon,  to  belong  as  a  pracipuum  to  Lady  Houston,  the 
eldest  heir  portioner.     Afterwards  the  Sheriff  of  the  county  appointed  an  in. 

quest,  who  having  surveyed  the  whole  estate,  divided  it,  by  their  verdict,  into 
three  parts.     Lady  Houston  insisted^  That  as  eldest  heir  portioner,  she- was  en- 
titled to  have  for  her  share  the  third  that  lay  most  contiguous  to  the  mansion-, 
house  ;  especially  as  the  planting  and  offices  stood  uppn  that  part.:  Ur^ed  for  the 
other  sisters,  The  preference  of  the  shares  ought  to  be  determined-  by  lot,  es- 
pecially as  the  third  next. to  the  mansion  bouse  was  of  greater  value,  than  the 
others  'y  as  an  evidence  of  which  being  the  fact,  each  of  the  two  younger  sisters 
otfered  L.  500  Sterling  to  have  .that  third  adjudged  to  them...  Replied,  That  the 
offet  of  L.  500  proceeded  merely  fi:6m  caprice,  as  the  several  shares  were  found  ' 
equal  by  the  inquest;  and  a  considerable  time  having  pow  intervened  since 
their  "verdict  was  returned,  it  could  not  be  opened,  again  without  tltt  strongest. 
evidence  of  fraud.'   TUz  Lordsl  approved  of  the  division   reported  b^^  the  in- 
quest, and  found  that  Uhdy  Hou«ton  the  eldest  heir  portioner  was  entitled  to  * 
that  third  contiguous  to.  the  mansion-house,  as  bounded  in* the  said  verdict, 
and  that  fhe  other  two  heirs  portioners  must  cast  lots,  or  cavel  for  the  remain-*^- 
ing thirds^of  the  labds.  FjqL .Die.  v.^. p.  263. 


No  9. 


1743..  Fehruaryiz  . 

Mahgaxjcx.Famus,  .  eldest  Heir  Portioner  of  Ruchill,.  against  Grxzel,   &c^ 

Feadies,  the  other. Heirs  Fort ioners* 

The  question  betwixt  these  parties  resolved  into  a  neat  point  of  law,  sciLi 
Whether  the  mansion-house,  office-houses,  and  gardens  on  the  .lands,  of  Ruch- 
ill should  belong  to  the  pursuer,  as  the  eldest  heir  portioner,  without  any  con- 
sideration* or  recompcnce  to  be  given  to  the  other  heira  on  that  account— 

The  substance  of  the  argumejils  for  the  eldest  was.  That  .the  brief  of  divi- 
sion concerned  only  such  subjects  as  adiaittedof  a  division,  and  hj  no  means 
such  as  .were  in  their  own  nature  indivisible  ;  consequently,  these. last  did,  by 
ibt  kud^illdW^  jure  pracipui  et  primogenitUFa,  necessarily  belong  to  the  eldest 
heir  portioner  without  division,  and  without  any  recorapence  to  the  other /i/j/w^ 
heirs  pprtioners  >  that  the. want  of  a  head  in  the  brief  to  enquire  into  indivi- 
•ible. subjects,  and  to  afford  a  recompence  from  the  eldest,  carried  along&t  with 
'  k  a  stTOng  evidence,  thaf  no  such  thing  was  known  in  the  law.  of  Scotland  at 
that  time :  Thatit  was  certain,  indivisible  subjects,  such  as  superiorities,  juris- 
dicdons,  towers,  and  fortaliccs,  fall  to  the.  eldest  without  any  rccomjeucej 


No  la 

The  principal 
dwelling- 
house,  or 
messuage,  dtc« 
belongs  to    ' 
the  eldest 
heir  portion, 
er,  without 
any  recomo 
pence  to  the ' 
other  heirs    - 
portioners* 
See  No  I, 

p.  5^4^ 


5i63  HEIR  PORTIONER, 

No  10.      ^odwhy  a  manor-place,  the  principal  messuage  of  the  family,  ought  not  to 

pass  in  the  same  manoer,  is  not  easy  tor  discover :  Nor  ^^^  ^^  Oiake  4iny  di£fer« 
ence,  that  it  may  admit  of  a  value,  as  the  pursuer  knows  of  no  patrimonial  sub* 
ject  which  will  not  admit  of  a  value.  Besides,  it  seems  inconsistent  that  the 
principal  messuage  should  be  retained  by  the  eldest,  pro  di^nitat^  primogeniture 
sua,  and  at  the  same  time  she  should  be  laid  under  a  burden  of  purchasing  that 
right  for  a  price,  whereby  she  would  be  in  a  wore  case  than  any  of  the  rest,  as 
the  expense  of  repairs,  and  rights  of  hospitality,  would  remain  on  her. 

It  may  admit  of  a  different  consideration,  if  it  is  only  a  tenant's  house,  and 
no  principal  messuage,  seeing  such  may  be  divided,  as  two  tenants  live  fre- 
quently under  the  same  roof;  or,  if  that  could  not  be  done,  so  much  more  of 
the  land  might  be  assigned  to  the  other  heir  portioner,  for  building  another; 
steading,  and  answering  the  expense  which  might  be  laid  out  upon  the  same. 
See  Hawthorn  against  Gordon,  No  5.  p.  5361  j  Cowies  against  Cowie,'  No  6: 
P«  5362;  Stair,  lib.  3.  tit.  5.  §  11. 

The  substance  of  the  reasoning  for  the  other  heirs  portioners  was,  That  they 
had  all  an  equal  interest  in  the  house  as  well  as  the  lands  ;  that  the  house  can, 
in  no  sense,  come  under  the  description  of  a  tower  or  fbrtalice,  which  being  con- 
sidered as  accessories  to  jurisdiction,  et  separata  jura  from  the  lands,  have  been 
thought  to  fjlll  to  the  eldest  heir,  exclusive  of  the  rest  j  but  the  one  in  question 
was  lately  built  by  the  father  of  the  contending  parties  for  his  accommodation  a 
few  months  in  the  summer  time  ;  that  anciently  a  strict  equality  was  observed 
in  all  succession,  whether  ma.lc  or  female.  Primogeniture,  with  us,  has  pre- 
vailed as  to  the  first ;  but  among  females,  the  general  rule  is  still  observed,  and 
which  mW  not  be  presumed  tabe  departed  from  further  than  is  proved.  Where 
a  subject  does  not  admit  of  division  or  estimation,  the  eldest  must  have  it ;  but 
if  it  does  admit  of  estimation,  the  law  restores  the  succession  to  its  natural  e- 
quality,  by  giving  a  value  to  the  other  heirs  portioners^  in  place  of  that  share 
of  the  subject  they  were  entitled  to,  but  which,  by  its  being  indivisible,  they 
could  not  Jiterally  enjoy.  Of  the  first,  are  titles  of  honour,  jurisdictions,  and 
such  superiority  as  do  not  yield  a  certain  liquid  rent  to  the  superior;  but  where 
such  rent  is  paid  to  the  superior,  although  the  superiority  in  that  case  will  not 
■     divide  more  thari  any  other,  and  although  it  must  necessarily  draw  the  feu- 

,  duty  alongst  with  it  to  the  eldest,  yet  she  must  give  a  recompence  therefor  to 

the  irest  for  their  shares  of  the  feu-duty,  which  is  a  certain  rent,  arid  admits  of 
a  proper  esthnation.  The  question  is,  under  which  of  these  a  messuage  falls  to 
be  ranked?  It  is  admitted,  that  it  cannot  be  divided  more  than  a  feu-supe- 
riority ;  but  still  it  remains  to  be  asked,  why,  as  in  the  one  case,  so  also  in  th^ 
other,  a  recompence  ought  not  to  be  given  ?  a  dwelling  house  may  admit  Of  a 
value  with  as  much  certainty  as  a  feu-superiority.  See  Reg.  Maj:  lib.  1.  cap. 
27.  Skene  i^  verb.sig.  cap.  27.  Craig  lib.  2.  dieg.  14.  {  7,  Hoj5e*s  Practicks; 
Tit.  Be  jure  nostra  de  successionibus  in  linea  recta,  $  7,  Carruber  against  Sibbald* 
No  2.  p.  5357  ;  Sir  George  Mackenzie  Instit.  Tit.  Succession  of  heritable  rightsj 
§  2"5.  Heif^  portioners  of  Carbdcki  Nop.  p.*  5366. 
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Tia  Louies  found,  Tbatt  the  mansion-bouse,  office-house,  and  garden,  belong- 
ed to  the  eldest  beir  portioner,  without  any  recompence  to  the  other  sisters, 

PoL  Die.  V.  3.  />.  362.     C.  HomCt  No  226.  p.  369. 

*^^  In  conformity  with  this  case  was  decided  the  competition  among  the  Cre- 
ditors of  Chalmers  of  Gadgirth,  1750.     See  Appendix. 


No  10^ 


*#*  Kilkerran  reports  the  same  case : 

The  Lords  unanimously  *  found  the  eldest  heir  portioner  entitled  to  the  man- 
sion-house  and  gardens,  without  any  recompence  to  be  made  to  the  other  heirs  ^ 
pordoners  &r  the  same.' 

Many  of  the  LoUds  declared  themselyes  of  this  opinion,  independent  of  the 
dedsion,  Cowie  contra  Cowie,  No  6.  p.  5362.  and  others,  did,  oh  account  of  the 
said  decision,  which  bad  now  for  35  or  36  years  stood  iunahered,  concur  in  the 
judgment  now  girem; 

Kilkerran t  (Heirs  Portioners.)  No  2/  p.  242. 


^744*    November  3. 
Lady  Houston  agmnst  &r  George  Donbar  and  Sir  William  Nicolson.  . 

The  succfissioit  of  the  estate.of  Carnook  having  opened  to  three  heir-portion- 
ers,  a  process  was  brought  for  dividing  the  same  among  them.    A  small  part  of 
the  lands  had  been  feued,  viz.  Gartencaber  and  Carbrock,  each  po6sessedby  a  differ- 
ent vassal,  and  each  paying  the  precise  same  sum  of  feu-duty ;  and  the  question 
was,  In  what  manner  these  superiorities  should  be  divided  among  the:  three 
heirs  pprtioners  ?  For  Lady  Houston  the  eldest,  it  was  contended.  That  all  indi- 
visible subjects,  such  as  titles  of  honour,  jurisdictions,  the  principal  .messuage,  . 
ward  ahd'blench  superiorities,  belong  to  the  eldest  heir  portioner  by  the  privi* 
lege  of  primogeniture;  that  a  feu  superiority,  being  also  an  indivisible  subject,  • 
coBaees under  the  same  rule; -and  that,  if  such  subjects  belong,  to  the.  eldest  . 
heir  portioner  jure  propria^  there  can  be  no  foundation  for  obliging  her  to  pay  - 
any  recompence  to  her  sisters ;  because  a  man  is  not  bound  to  pay  a  price  for^ 
hii  own  property.. 

It  was  answered  for  the  other  heirs  portioneirs,  That^  whatever  be  the  rule  ar. 
to.subjects  that  are  strictly  indivisible,  the  same  rule  cannot  obtain  as  to  feu- 
duties  which  are  divisible;  that  Craig,  lib.  2.  dieg.  14.  {  7.  is  clear  that  the 
eldest  heir  portioner  who  succeeds  in  a  feu  superiority,  is  bound,  to  pay  a  pro- 
portion of  the  value  to  the  other  heirs  portioners;  that  Stair,  B.  3.  T.  5.  J  11  • 
delivers  the  same  opinion,  with  this  addition,  that,  if  there  be  any  more  feu«. 
superiorities  than  one,  they  ought  to  be  distributed  among  the  heirs  pprtioners. 


No  II. 

In  a  division 
of  an  estate 
among  three 
heirs  portion- 
ers, it  was 
found,  that 
two  superiori- 
ties devolved 
to  the  two 
elder  sisters, 
the  eldest 
sister  having 
the  right  of 
choice  i  bat 
thJt  the 
youngest  was 
entitled  to  a 
propditional 
zecompenc^  • 
from  the  o- 
therlwo. 
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No  I  !•  *  Found,  That  the  eldest  heir  portioner  is  entitled  to  one  of  the  supenorifiefi 

and  the  feu-duties  arising  therefrom,  and  that  she  is  entitled  to  .make  herelee- 
tion.  Found,.  That  the  second  heir  portioner  is  entitled  to  the  other  superiority 
and  the  feu-duties  arising  therefrom.  And  found,  That  the  third  heir  portion- 
eris  entitled  to.  a  xecompence  from  the  votber  two  heirs  «portioners,«for  her  pro- 
portion of  the  feu-duties/ 

The  case  being  of  no  great  importance  to  the  parties,  was  reported  upon  si 
short  minute,  where  the  poiot  was  but  slightly  handled.  An  examining  whe- 
*  ther  this  judgment  be  well  founded,  it  will  be  proper  to  take  under  considera- 
tion the  case  of  heirs  portioners  in  a  vassalage,  which  .may  possibly  afford  some 
argument  from,  analogy*  .It  is  ^a  rule,  laid  down  .by  Glanvil,  Jid.  7.  cap.  3.  as 
well  as  in  the  Re^.  Maj.  lib.  2.  cap.  29,  that  even  in  ward-holding .  the  land  is 
to  be^ually  divided  among  the  Jieirs  .portioners  df  the  vasal,  notwithstanding 
that  the  superior  is  only  entitled  to  the  service  of  one .  military  vassal  for  the 
land.  But  then  the  .matter  is  thus  adjusted;  that  the  husbaod  of  the  eldest 
heir  portioner  is  he  only  who  is  bound  to  do  homage  for  the  land-  which  of 
them  is  bound  to  perfban  service  to  tbe  superior  in  waj-,  or  whether  they  must 
club  for  a  soldier,  is  not  sald« 

I  think  the  same  rule  must  obtain  with  regard  to  heirs  portioners  who  suc- 
ceed to  a  superiority ;  for  this  good  reason,  that  lands  held  by  any  man,  though 
with  regard  to  vassals,  it  be  considered  as  a  superiority,  yet,  with  regard  to  the 
holder's^uperior,  it  is  considered  as  a  vassalage.  And  what  cleare  t<his  point  is 
the  form  of  making  up  titles  to  the  land,  which  is  the  same  in  superiority  and 
in  vassalage.  A  right  of  superiority  is  never  mentioned  as  such  in  any  charter 
or  retour ;  the  land  is  mentioned,  and  the  expression  is  thtf  same 'whether,  it  be 
a  superiority  or  a  property.  From  this  very  consideration  it  is  evident,  that 
heits- portioners  have -an  equal  right  to  the  .land  pro  indiviso,  and  must  make  up 
titles  accordingly,  whether  the  land  belonged  to  their  ancestors  in  property  or 
in  superiority.  The  eldest,  by  the  tenor  of  the  retour,  has  no  .better  right  than 
the  youngest. 

-Dignities,  t>ffices,  arid  such  like  feudal  holdings,  wbich  have  mo  relation  to 
latid,  stand  upon  a  different  footing.  These  are  in  thisir  nature  indivisible,  and, 
as  they  can  be'  held  but  by  one  person,  the  eldest  comes  first  in  .view.  Whc- 
ther  Jicr  sisters  be  entitled  to  any  recompence  is  nota  clear  point;  but  what  in- 
cline-me  to  think  that  they  are  not  entitled, .  are  the  following  considerations  : 
By  the  law  of  England,  originally  the  same  with  ours,  the  eldest  slaughter  has  no 
ckim  to  * -peerage  by<8uccession  ;  it  being  the  privilege  of  the  Grown  to  bestow 
the  peerage  upon  any  one  of  the  daughters.  And  if  in  our  practice  this  privi- 
lege  of  the  Grown  hav^  given  way  to  the  privilege  of  primogeniture,  a  claim 
for  recompence,  which  was  not  kftown  originally,  would  not  readily  arise  upon 
Ihe  innovation ;  especially  as  dignities,  offices,  and  others  of  the  like  nature 
jsire  not 'Capable  of  :anjestimation  in  money. 
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With  TCgatd  to  ward,  relief,  marriage,  non-entry,  and  all  causualties  that 
not  only  belong  to  the  superiority  of  land,  but  admit  of  a  regular  estimation  in 
money,  there  can  be  no  reason  why  the  younger  sisters,  who  have  an  equal  in- 
terest  in  the  land,  should  be  deprived  of  their  proportion.  And  as  to  the  prin- 
cipal messuage,  though,  as  an  indivisible  subject,  it  goes  to  the  eldest,  yet,  as 
a  subject  which  can  bear  an  estimation  in  money,  it  is  settled  that  the  younger 
sisters  are  entitled  to  a  recompence,  Glanvil,  lib,  7.  cap.  3.  Rej^.  Maj.  lib.  2« 
cap.  27.  \  4.  cap.  a8«  $  3. 

It  is  very  true,  that  as  on  one  hand  the  superior  is  not  entitled  to  homage  and 
military  service  from  each  of  the  heirs  portioners  in  the  property,  but  only  from 
the  eldest,  $0,  on  the  other  hand,  the  vassal  is  not  bound  to  do  homage  or  per- 
form military  service  to  each  of  the  heirs  portioners  in  the  superiority,  but 
only  to  the  eldest ;  nor  is  the  heir  of  the  vassal  bound  to  demand  infeftment 
from  ^ach  of  those  heirs  portioners,  bur  only  from  the  eldest.  But  though  the 
eldest  is  thus  preferred  to  indivisible  rights,  without  a  recompence,  where  the 
subjects  admit  not  a  pecuniary  estimation;  it  will  not  follow,  that  she  must  also 
be  preferred  without  a  recompence  to  pecuniary  casualties,  \;i^hich  not  only  ad- 
mit an  estimation,  but  which,  in  fact,  can  be  divided  among  the  heirs  portion, 
ers.  Taking  the  matter  in  this  light,  the  iwterlocutor  is  undoubtedly  well 
founded.  While  the  heirs  portioners  in  the  superiority  possess  pro  indiviso^ 
there  is  the  same  reaton  for  distributing  the  feu-duties  among  them,  that  there 
is  for  distributing  the  rents.  And  when  they  chuse  to  bring  a  process  of  divi- 
sion, there  is  the  same  reason  for  parcelling  out  among  them  the  feu^superiori- 
ties,  that  there  is  for  parcelling  out  the  property  of  lands.  And  if  there  be 
not  so  many  superiorities  as  there  are  heirs  portioners,  the  privilege  of  age  en- 
titles the  elder  sisters  to  make  a  choice,  upon  giving  a  recompence  to  the 
others. 

Fol.  Die.  V.  3.  p.  263.    Hem.  Dec.  ©.  a.  No  57.  p.  85. 


No  !!• 


1758.     yanuary  20. 
Jean  Wallace,  and  John  Buchanan  Writer  in  Glasgow,  her  Husband, 
against  Janet  Wallace,   and  Thomas   Buchanan  of  Kirkhouse, 

her  Husband. 

Alexander  Wallace  sheriff-Glerk  of  "Renfrew,  died  possessed  of  moveables 
to  the  extent  of  L.  3000  Sterling,  and  heritage  to  the  value  of  about  L.  1000 
Sterling.  He  left  two  daughters,  Jean  and  Janet  Wallaces ;  and  as  he  made.no 
settlement,  his  estate  fell  to  be  divided  between  them. 

Alexander  Wallace's  heritable  estate  consisted  of  70  acres  of  ground  yielding 
about  200  merks,  situated  at  the  distance  of  two  or  three  miles  from  Paisley ; 
of  a  house  and  offices,  which  he  built  for  his  own  residence,  on  half  an  acre 

Vol.  Xm.  30  H 
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a  dwelling- 
house,  &c. 
built  within  a 
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rest  of  the 
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eldest  heir 
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No  12*       ^f  groun<l  purchased  bf  Urn  at  the  wost  end  of  the  town  of  FaislJe^^-  aad. field 

feu  of  ^e  burgh  ;  and  of  six  or  seven  acres  of  land;  lying  near  half  a  mile  dis«' 
tant  from  his  house,  which  he  purchased,  and.  inclosed,  after  building  the 
house,  and  sometime  let  to  a  tenant,  but  afterwards  took  into  his  ownpos^^ 
session. 

Jean,  the  eldest  daughter,  brought  a  process*  against  her  sister  Janet,  for  hay- 
ing the  house,  offices,  and  garden,  at  Paisley,  as  the  messuage  or  mansion-house* 
of  the  defunct,  declared  to  belong  to  her  as  ^^acipuum^  in  respect  of  her  pri*- 
mogeniture,  without  being  liable  to  give  a  recompence  to  her  sister. 

Pleaded  for  the  pursuer,  By  the  custom^of  thi» country,  female  heii^- succeed' 
equally  in  lands,  and  heritable  subjects  that  admit  of  division ;  but  such  sub** 
jects  and  rights  as  are  indivisible,  devolve,  according  to  the  law  of  primogeni^ 
ture,  upon  the  eldest  heir  portioner.  In  judging  what  subjects  are  divisible  or 
not,  the  nature  of  the  subject,  and  not  the  value  or  estimation  of  it,  is  consi^ 
dered.  The  brief  of  division  only  concerns  such  subjects  as  of  their  owrt  na- 
ture can  admit  of  a  partition,  and  does  not  apply  la  indivisible  subjects,  or  di- 
rect them  to  be  valued  or  sold,  and  the  price  divided.  Nor  does  the  law  dis- 
tinguish between  mansion-houses  used  by  heritors  of  lands  for  their  ovrn  proper 
residence;  but  built  in  the  form  of  an  ordinary  dwelling-house,  and  such  houses 
built  like  a  tower  or  fortalice.  Of  whatever  form  the  house  is,  it  falls  to  the- 
eldest  heir  portioner,  together  with  the  offices  and  garden.  So  it  was  found, 
l6th  February  and  5th  March  1707,  and  24th  June  1708-,  Gowie  contra  Cowie, 
No  6.  p.  5362  ;  and  in  the  competition  among  the  heirs  portioncrs  of  Jamef 
Peaddie  merchant  in  Glasgow,  No  10.  p.  5367  ;  and  no  recompence  was  allow^ 
ed.  The  house  in  question  was  entirely  possessed  by  the  defunct,  and  built 
for  the  accommodation  of  his  single  family^  and  therefore  ought  to  belong  to 

the  pursuer. 

Answered  for  the  defender.  By  our  ancient  law;  the  eldest  daughter  vras  en- 
titled to  the  messuage,  or  principal  mansion-house  upon  the  estate  of  her  father; 
but  under  this  quality,  Ua  quod  in  aUisrebussatisf octet,  aliis  sororibus  ad  vakn^ 
tiam  J  Reg.  MaJ.  L.  2.  C.  27.  \  4.  C.  28.  J  3. ;  Craig^  lib.  2.  dieg.  14.  }  7.  It  is 
true,  that  a  few  later  decisions  have  found  the.  eldest  daughter  entitl^  to  the 
messuage,  without  recompence ;  but  the  point  cannot  yet  be  held  as  so  esta- 
blished ;  and,  at  any  rate,  these  decisions  will  not  be  extended  still  further, 
contrary  to  the  conunon  law  of  succession  among  heirs  portioners,  whiclt  distri- 
butes equally  every  subject,  capable  by  its  nature  either  of  division  or  of  valu- 
ation. Tlie^brief  of  division  is  an  executorial  of  the  law,  which  confers  the 
succession  of  the  dcfunct^s  heritable  estate  upon  his  daughters^  per  capita ;  and 
therefore  must  be  undcrstoodto  direct  the  Sheriff,  and  the  assise  calledby  him, 
not  indeed  to  divide  every  field,  farm,  house,  or  mill,  but  to  make  the  several 
allotments,  according  to  the  just  value  of  the  several  subjects  which  compose  the 
heritage.  Titles  of  honour  and  jurisdictions  are  incorporeal  rights,  which,  from 
their  own  nature,  and  that  of  the  grant  of  them,  cannot  be  vested  in  more 
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than  ODC  pemon  at  the  same  time  ;  tind  thecefore  &11  .to  ilat  ddest.  A  .nin^ 
superiority  too  goes  the  same  way,  in  respect  to  the  vassal's  interest,  wbicA/foar- 
hids  a  division ;  hut,  then,  being  propedj  u  right  of  lan^s,  -a  recompence  is 
<dae ;  and  if  Ihene  ace  more  ^upertorkite,  tbey.^ur  distributed  among  the  sisteris. 

Tfaii6  it  is  .ptetn,  ttmt  -every  it^ivistble  .subject  does  ftot  fiiU  to  tbt  eldest  with- 
out recompfinoerf-— Rut,  fit  any  xafie^  it  is  auffidient  to  tKcbide  tbi3  rpurau^r'is 
claim  to  the  house  in  question,  that  it  is  octtja  mUteipnThouse  jtandmg  on  thje 
defunct's  land  estate*  which  lies  .at  ^  comdoiable  ^distanoe  fricrmjt.  but  a  houap 
built  within  the  town  of  Paisley,  contiguous  on  one  side  to  other  hpusi^s  in  tb^e 
town,  and  held  feu  of  the  buj;gh.;  so  it  is  v»v^^  an  urban  (tenement,  which 
was  intended  for  the  defunct's  residence  when  attending  his  business  as  clerk  -to 
the  ^%criff»coiift8  bild  there,  it  therefore  .f^Ils  under  the  4tvi|ioa,  according  ta 
the  opinion; of  .Graig,  :Stair,  and  other  anthois. 

Replied  for  ths  pursuer^  The  house  may  he  tf uly  said  to  be  situated  in  :the 
country,  as  there  arcAone  of  the  .houses  of  the  bui;g^  that  lie  without.it,  or  se- 
-paiate  it  :f com  the  adjacent  jfields.;  and  it  cannot  come  under  the  description  af 
borough-houses  mentioned  by  Lottl  Stair,  whiph  are  i ordinarily  set  per  canUgna-^ 
lionesj  and  built  ibr  the  accommodatien  of  several  &milies.  Most  of  the  fields 
ibr  two  miles  round  hold  of  this  burgh  of  barony  ;  but  that  could  never  hinder 
an  heritor  from  building  a  proper  mansion-house  apon  his  own  grounds  ;  and 
.although  this  bouse  and  garden  are  not  contiguous  to  the  other  lands  of  the  de- 
funct, yet  that  dtaumstance  ou^t  ^not  to  nuike  any  variation  in  the  case,  as  a 
^port  of  Jbis  iands  were  40  near  as, to  afibrd  him  the  canvenieacy  he  wtmted  for 
.keeping  his  horses  and  cattle^ 

The  Court  seemed  to  be  of  opinion,  that  t&is  hause  was  not  properliy  a  nn^a- 
sxiage  x)r  mansion-house,  in  respect  of  its  situation. 

*  THBiLonns  sustained  the  defencei  assoilzied  the  defeader,  and  de4::eraed.' 


Ho  4  %• 


Act.  F€rgut9n. 


D.JL 


Mu  Miller.  CSerk,  KU^petribh 

Fol.  Die.  V.  3.  p.  a62.     Fac.  CjL  No  9a  p.  i6r, 


1765.    November  14.    'Robxrt  lanANO  against  Auxanber  Gov  an. 

The  lands  of  Mains  of  Eastwood,  containing  about  150  acres,  and  worth  a- 
bout  L-35  Sterling  per  annum,  having  fallen  to  four  heirs  portioners,  AJexan- 
dcr  Govan,  as  in  the  right  of  the  icldest  sister,  brought  an  action,  for  dividing 
the  lands,  against  Robert  Ireland,  as  in  the  right  of  the  other  three  sisters. 

It  ^2A  argued  for  the  younger  sisters^  on  the  first  point,  imo.  There  are  here 
no  termimhabiles  for  the  principal  messuage  going  to  the  eldest  sister  as  a/r-ir- 
cipuum;  because  the  mansion  house  is  neither  a  tower  nor  fortalice,  which  a- 
lone,  as  carrying  along  with  them  a^  idea  of  honour,  are  considered  as  indivi- 
sibie,  and,  therefore,  fall  to  the  eldest  sister  as  a  prescipuum.    See  Craig,  lib. 

30  H  a        . 
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No  13^       ^.  dieg.  8.  $  3  J  Stair,  Kb,  3.  tit.  5.  §  11  j  and  MtKenzie's -Institute,  lib.  3.  tit. 

^do.  Even  though  ordinary  maasion-houses  should  fall  to  the  eldest  as  Kpr^t- 
cipuum^  the  estate  ought  to  be  such  as  to  entitle  it  to  a  capital  messuage,  and 
able  to  afford  theexpense  of  keeping  it  iuvrepaiv ;  otherwise,  what  was' intend* 
ed  as  a  mark  of  honour^  will  be  a  mark^of  dishonour  to  the  family,  which  it  is 
highly  probable,'  would  be  the  case  in  the  present  instance,  where  the  estate  is 
so  .very  small,,  that  the  share  of  the  eldest  sister  is  at  present  set  for  L-aSScot'S 
per  annum. 

And,  3/tV,  The  house  ought  to  be  actually  subsiAling,'  and  not  bare  walk 
'  without  a  roof,  as  in  the  present  case. 

'  To  the^rjf,  it  vfB/s -answered  y  Thatthe  distinction^here  between  houses  buik 
in  the  form  of  towers  and  fortalieeSi  and  such  as. are  not  built  in. that  form,*  is 
not  supported  by  any  of  the*  authorities  quoted,  except-  M^Kenzie,  who,  from 
a  misapprehension  of  Lord  Stair^  confiitrs  the  right  of  theeldest  sister  to  houses 
built  in  that  form;  whereas,  it  is  erident,  that <  Lord  Stair,  under  the.  cT 
cater  a  at  the  place-  referred:  to,  comprehends  aU  houses,  in  whatever  form 
they  are  built ;  as  do  the  other  writers  on  our  law. .  See.  Skene,  de  verb.  3igni£. 
voce  Eneya;  Craig,  1.  ii..dieg.  14*  j  7 ;  Balf.  Practicks^. p.  223  ;.LArd  Banktoo, 
1.  iii.  tit.  5.  §  84  ;-and£rski]iie,  L  iii.  tit.  8.  $•  13'-  < 

To  the  second';  None  of  our  law-books^  or  decisions  make  aay.  distinction, 
whether  the  estate  be  lapge.  or  small ;  it  is  sufScient^if  it  has  beea  the  inherits 
ance  of  the  family ;  ^nd,-  in  the  case  of  Cowiesy  No  6«  p.  5362.  the^Court  found  the 
eldest  heir  portioner  entitled  to  the  principal  messuage,  as  a  pracipuum^  though 
the  estate  was  even  smaller  than  here^ 

And,  to  the  third  ;  The  ruinous  condition  of  the  house  ought  ta  be  no  xt^ 
son  for  making  it  an  excepuon^^from  the  general  rule,  as  the  decay  is  in  a  great 
measure  awing  to  the  antiquity  of  it,  and  as  it .  was  the  ordinary  residence  of 
the  family,  while  they  lived  oa  the  estate. 

Pleaded  for  the  young^  sisters,  oit  the  second  point.  If  ^  recompence  is  due  ? 
A  perfect  equality,  the  most  rational  and  equitable  rule  of  succession,  was  for- 
merly followed  in  this,  as  in  most  other  countries,  till,  by  the  feudal  customs, 
it  was  altered  in  the  male  succession,  and  the  eldest  son  preferred  to  the  yovmg- 
er  :  But,  though  this  change  took  place  as  to  males,  yet  the  old  rule  of  succes- 
sion remained  among  females,  who  are  all  equally  called  to  the  succession,  with* 
out  any  preference  to  the  cliler  sister  over  the  younger,  except  in  such  rights-as 
do  not  admit  of  a  division,  or  such  as  are  by  law  considered  as  indivisible ;  those 
the  law  gives  to  the  eldest  heir  portioner,  without  any  recompence;  for  these 
she  pays  a  recompence  :  Thus,  titles  of  Hbnour  and  dignity  fall  to  the  eldest 
sister  without  any  recompence ;  because,  sua  natura^  they  do  not  admit  of  a 
division  or  of  a  valuation  ;  a  single  right  of  superiority  falls  also  to  the  eldest 
sister,  as  being  indivisible,  ex. lege-,  but,  if  it  yields  a  yearly  profit  as  a  fcu^ 
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duty;  sbe  must  pay  a  recompence  for  it  to  the  younger  sisters;  but  there  is  no 
necessity  for  the  mansion-house  and  gardens  falling  to  the  eldest  sister  without 
a  recompence.  They  are  neither  sua  naturae  nor  ex  legc^  indivisible,  and  may 
easily  be  valued;  and,  therefore,  they  ought  to  be  divided  among  the  heirs 
portioners ;  or,  if  they  shall  be  considered  as  falling  to  the  eldest  sister,  there 
is  surely  no  reason  why  she  should  not  pay  a  recompence  for  them  to  the  other 
heirs  portioners,  in  order  to  preserve  that  equality  among  them  which  is  the 
principle  by  which  the  female  succession  is  regulated.  See  Reg.  Mag.  1.  2.  c. 
.27.  %  3.  and  c.  28.  §  I9  2,  3,  and  4 ;  Balfour's  Pract.  p.  223 ;  Skene,  vooe 
£n£Ta  ;  Craig,  1.  2.  dieg.  14.  (  7 ;  and  the  case  Carruber  contra  Sibbald,  No  2. 
p.  5357 ;  and  Hathorn  contra  Gordon^  No  5,,  p.  5361. 

Answered ;  The  mansion-house  may,  with  greafe.  propriety,  be  reckoned  a- 
mong  the  subjects  that  do  nQl  a^iTiic  of  :.a  dlYisi6ii,..aa  it  would  be^  impossible  to 
divide  a  small  house  among  a  numbei  of  heirs  portioaecs  ? :  neithec  does  it  pro- 
perly admit  of  a  valuation,  .as  it«. would  b«  nest  toi  imposssible.  to  Tgetany  two 
valuators  to  agree  in  a,  value  to  be  put  upon  housea;:and^  therefore,  the  law 
has  justly  considered  the  principal  messuage  as  a  subject  indivisible,  and  incap- 
able of  being  .^valued^  and.  which  therefore,  falls r^ to  the. eldest  sistei?.      And»  . 
though  some  of.our  oldest,  writers,. and  more  ancient  decisions,  lay  it  down  that 
a.recompence  is  due,  yet  our  later  writers  aie  of  a. contrary  opinion,  supported 
by  an  uniform  train  o£  decisions  from  the  beginning  of  this,  century,  where,  as 
o&ea  as  the.  case  occurred,,  the  Court  found  the  eldest  heir-female  entitled •  to  > 
the  principal  messuage,  without  any  recompence.     See  Stair,,  lib.  3.  t.  5.  §  11; 
Erskine,  lib,  3.»t.  2.  |  13-;  and  Fcb,,26th  1707,  Cowies,  No  6.  p.  5362  ;  Caf- 
nock^No  9.  p.  5366;  Pradies^No  10.  p.  5367;,  and  1750,  Gadgirth,  .see  note  : 
on  No  10.  p.  5369. 

*  The  Lqrds  found  the  eldest  sister  entitled  to  the.  principal  messuage  as  a  ; 
fracipuum^  without  any  recompence.* 


AcU  .LoMart, 


Alt.  Henry  DunJas, 


No  f^. 


ft  21 


EdLBic.  V.  3.  p.  262.    Fdc,  Col.  Na  ly.p.  227.;. 


1773.     February  i6» 
James  Gai-jhcart  of  Carbiston,-  one  of  thfe^  Heirs  -portioners  of  Inverleith^v 
against  James  RocHEin,  tbe^her  Heir  portioner  of  that  Estate. 

In  1691,  Sir  James  Rocheid^of  Invcrfcith  executed  a  deed  of  settlement,  dis- 
poning the  estate  .of  In verleitb,  andothers^  to  his  ^on*  James,  and  the  heirs 
whatsoever  of  his  body,  whom  failing,  to  Magdalen,  Janetj  Mary,  and  Eliza- 
beth, his  four  daughters,  equally  among  them,  and  the  heirs  whatsoever  of  their 
bodies ;  but  qualified  with  this  condition  and  proviso,  that  it  shalliiot  be  in  the 
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frmcipuum  ; 
which,  in  the 
case  of  the 
latter,  was 
found  not 
claimable  in 
light  of 
the  eldest  of 
four  daugh- 
ters, who  had 
been,   failing 
a  Ton,  nomina* 
tim  called  to 
the  succes- 
tion,  by  a  set- 
tlement e- 
qually  amoBg 
them. 


power  of  James,  the  son,  to  contract  debts,  or  otherwise  "burden  the'knds  dis- 
poned, or  to  alienate  the  same,  or  do  any^  other -deed  whcrtby  they  may  be  ad- 
judged, or  otherwise  evicted  m  'prejudice  trf  his  four  daughters;  with  liberty, 
however,  to  James,  the  son,  to.niake  suitable  provisions  for  a  wife  and  younger 
children,  and  to  charge  the  estate  with  debt  to  a  certain  extent.  And  these 
•provisions  are  guarded  with  irritant  and  resolutive  clauses.  The  entail  was 
completed  by  infeftmeftt,  and  i^ecordcd. 

On  Sir  Jameses  death,  James,  the  son,  took  the  est^rte  oh  thefoDting  of  this  en- 
tall;  and,  having  died  in  1737,  without  js»ue,  the  •succession  devolved  on  Mary 
and  Uirzabeth,  two  of  Sir  James's  four  daughters  then  living,  and  the  eldest 
'  sons  of  Magdalen  and  Janet,. deceasedi  Who  made  up  their  titles  by  special 'Sec- 
vice,  as  heirs  of  provision. 

Trom  the  death  of  the  last  in€ntion€d  Sir  James  Rocheid,  in  1737,  the  estatt 
-of  Inverleith  had  been  held  fro  mdiviso^  till  James  Rocheid,  the  descendant  of 
Mary,  the  third,  daughter,  having  -succeeded  to  her  fourth  share,  and  having 
Vight  to  the  fourths  of  the  other  two  sisters,  Janet  and  Elizabeth,  lately  insist- 
ed  in  a  brief  ^ of  division,  'before  the  Sheriff  of  Edinburgh,  against  James  Cath- 
cart,  who,  as  being  grandson  to  Magdalen,  the  eldest  daughter  of  Sir  James 
^ocheid,  and  standing  in  her  right  as  to  one  fourth  part  of  the  lands  of  Inver- 
'leith,  contended^  that  he  was  entitled  to^have  the  mansion-house,  offices,  and 
garden  of  Inverleith,  allotted  to  him  as  a  pracifuttm;  and  the  Sheriff  having 
over-ruled  his  claim,  the  cause  was  removed  by  bill  of  advocation^  which  was 
•passed  of  consent. 

jP/^/?4(?ri  by  the  claimant  J  As  it  is  a  fixed  principle  in  the  law  of  Scotland, 
that  the  eldest  heir  portioner  takes,  as  a  pntcipuum,  all  subjects  -which  are  in 
their  nature  indivisible,  which  is  the  case  of  the  messuage  and  tts^  appurtenail- 
ces,  the  question  resolves  into  this  abstract  point,  Whether  the  same  principle 
ought  not  to  obtain,  where  the  same  persons  are  beth  heirs  of  line  and  heirs  of 
provision? 

That  such  would  be  the  rule  in  succession,  lA  intestato^  is  established  by  the 
uniform  opinion  of  the  later  writers  upon  the  law  of  Scotland,  and  by  a  train 
of  decisions  conformable  thereto.;  and,  tbeseface».-it  Jies  upon  the  other  party  to 
show  upon  what  principle  the  distinction  between  heirs-general  and  heirs  of 
provision  can  be  supported.  The  ratio  legis  is  the  same  in  both,  viz.  the  indi- 
visibility  of  the  subject,  -^hich,  in  the  nature  of  things,  cannot  admit  of  being 
split,  and,  therefore,  ex  necessitate^  must  be  decreed  to  one  or  other  of  the  heirs 
portioners;  and,  cateris  paribus^  the  law  does  so  far  acknowledge  a  second- 
.ary  right  of  primogeniture  among  heirs  portioners,  ^nd  in  respect  thereof, 
throws  the  indivisible  subjects  into  the  portion  of  the  eldest,  without  any 
recompeace  to  the^thqr  heirs  portioners ;  rt  ubiModem  ^st  ratio,  idem  debet  esse 
Jui. 
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It  it-mam&st,  from  the  tenor  of  it,  that  Sir  James's  only  view,  ,in  exocutiii^.  Hi^  jju 
this  setkmentin  the  form  of  an  entail,  was  to  tie  up  the  hands  of  bis  son,  that 
be  migbc  not  dissif^te  the  estate  ^  the  prohibitive,  irritant,  and  resolutive  clauses, 
went  BO  &rtiier  than  the  son ;  and,  upon  his  death,  the  estate  became  a  fee- 
simple  in  fovour  of  those- very  persons  who  would  have  taken,  in  the  course  of 
legal  succesdoo;  hi^  four,  daughters,  failing  issue  of  his  son's  body  ;  so  that  the 
destination  of  succession  in  their  favour  had  nothing  farther  in  view,  than  to 
centiaue  the  line  of  natural  succession.  Under  these  circumstances,  it  is  im* 
possible  to  imagine  that  Sir  James  could  intend  to  establish  a  difierent  rule  a- 
moDg  his  own  daughters^  than  would  haveobtainedr had  the.estate  devolved  to 
thein  ia  the  cottose  of  legj^l  succession;  . 

.  ^nrwef-ed ;  JfL  some  later  cases,  the  Court  has,  no  doul:it,  found,  that  the 
eldest  heir  portioner  is  entitled  to  the  principal  messuage,  without  being  liable 
in  any  equivalent.     But,  whether  these  decisions  are  well  or  ill  founded  in  law,   . 
is  immateml ;  because  it  re  clear  that  tliey  apply  singly  to  the  case  of  succes- 
sion devolving,  ab  instate,  u^oa  heirs  portioners. 

In  strict  propriety,  the  expression,  *  heirs  portioners,'  applies  only  where  a  ;. 
bareditas  is  &ilXit  into  portions,  not  by  a  deed  of  the  party  disponing  a  subject  i  , 
to  two  or .  three  females .  cqu.ally.  among  them,  but  by  the  operation  of  law  j,  , 
Stair,  b.'3.  tit.  5.  §  it*     In  the  present  case,  therefore,  the  four  daughters  of  Sir 
James  Rocheid.  did  not  tsdce,  as  heirs  portioners,  in  the  legal  sense  of  the  word,   , 
but  as  jcMnt  disponees,  to  whom  the  estate  was  conveyed,  in  the  event  their  el-  - 
der bcotber  shoiild  die.  without  leaving  heirs  of  his  body;  and  the  h/treditas 
comes  to  be  divided  among  them,  not  in  consequence  of  any  act  of  the  law, 
which  would* constitute  them  heirs  portioners,  but  by  the  express  terms  of  Sir. 
James : Rocheid's  settlement;,  which  declares,  that,  in  the. above  event,  they, 
should  succeed^ .  and  the  lands,  and  barony  of  Inverleith  be  divided  equally  a-  - 
mong  tbem^r 

As  tbe  right  of  primogeniture,  giving  the  whole  of  a  land-estate. to  the  eldest 
soDv  io  preference  to  his  brothers,  and  giving  a  pracipuum  to.  the  eldest  heir, 
porlaoner,  in  case  of  a  female  succession,  is,    like   all.  other  rules  of  success  .    . 

sion»  stb  intestato,  derived  from  the  presumed  will  of  the  deceased^  it  must 
unavoid^ly  cease  where  a  person  has  not  left  bis  wiJl  to  be  gathered.  fix>m. 
presumption,  but. has  disposed  of  his  estate  in  his  own  lifetime,  in  the.clear^ 
^sl  and  most  unambigupus  terms.  Where  an  express  deed  is  founded  up* 
on,  the  favour  of  promigeniturc,  and  the  presumptions  of  law,  are  at  an 
end  ;  and  the<  only  question  is,  with  regard  to  the  meaning  and  import  of  / 
that  deed. 

The  mode  of  expression,  *  which  failing,  to  Magdalen,  Janet,  Mary,  ^d  1 
*  Elizabeth  Rocheidsi  my  daughters,,  equally  among  them/  knporting  as  , 
dearly  as  words  can,  that^  the  four  daughters  were  to  have  each  an  equal  . 
interest  in   the   subjects  thereby  conveyed,  without   any  preference  of  the..- 
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one  to  the  other,  either  expressed  or  implied,  is  repeated  in  afll  the  other  rhiues 
of  the  deed.  When  Mr  Cathcart,  therefore,  as  representing  Magddlen, -one 
of  the  four  daughters,  insists,  that  the  mansion-house,  fitc,  erf  Inverleith  shall 
be  adjudged  to  him,  without  being  liable  for  any  equivaleirt  to  one  who  stands 
in  right  of  the  other  three  daughters,  is  it  possible  to  deny  that  he  is  main* 
tflining  a  plea  directly  in  face  of  that  very  deed  tinder  which  alone  he  can 
claim  ? 

*  The  Lords  find,  that,  in  this  case,  the  claimant,  James  Cathcart,  as  in 
the  right  of  the  eldest  daughter,  is  not  entitled  to  a  pratipuum^  as  in  the  case 
of  heirs  portioncrs  ;  and  remit  the  cause  to  the  Sheriflf  to  proceed  accordingly ; 
reserving  to  the  parties  to  be  heard  before  him,  to  whom,  in  the  division,'  the 
mansion-house,  offices,  garden,  and  planting  about  the  same,  ^all  belong,  he 
paying.a  recompense.* 


Reporter,  C^4i<m» 


Act.  Dean  ofFaeiJtj.  Alt.  Cr&tUff  Blair,         ClcAf  TcuU 

Fol.  Die.  V.  3.  p.  263,     Fac.  Col., No  58./-  143. 
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mansion- 
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yearly  rent  of 
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1774.     June  24.         GEORGh  Forbes  against  Elitiajeth  Forbes. 

The  succession  to  the  estate  of  Boindlie,  in  Aberdeenshire,  devolved  upon 
two  sisters,  as  heirs  portioners  to  their  father  Captain  John  Forbes. 

George  Forbes  acquired  right  from  the  eldest  to  her  share  j  and  having  takexj 
out  a  brief  of  division  directed  to  the  Sheriffs,  when  the  brief  came  before  him, 
various  objections  were  stated,  on  the  part  of  Elizabeth  -Forbes,  the  other  heir 
portioner,  in  particular  respecting  the  pracipuum;  and,  2dly,  that  the  marches 
<5f  the  lands  were  not  distinct,  and  that  .these  ought  first  to  be  settled. 

The  Sheriff  repelled  the  objections  to  the  division  of  the  lands ;  and,  ndly^ 
found,  *  That  George  Foirl^es,  as  deriving  right  from  Jean  Forbes,  eldest  daugfa- 
tcr,  and  one  of  the  beirs-portioners  served  to  the  deceased  Captain  John  Forbes' 
of -Boindlie,  is  entitled' to -have  the  lands  of  Boindlie,  &c,  divided  betwixt  him 
arid*  Elixabeth  Forbes,  the  other  heir  portioner :  That  the  petitioner  George' 
Forbes  lias  right  to  the  legal  ^nrri^»ttw,  being  the  mansion-house  and  garden 
thereto  belonging,  without  recompense  to  the  respondent;  but  sxiperseded 
determining  the  particiilar  quantity  of  ground  allotted  to  the  garden,  until  a 
survey  and  mensuration  of  the  whole  lands  under  division  be  made  out  and 
reported/  Atld,  bythe  same  deliverance,  warrant  was  granted  for  isummoning 
an  inquest,  and  for  citing  witnesses  ;  and  the  Sheriff  afterwards  named  a  survey- 
or for  making  the- survey, 

Elizabeth  Forbes  and  her  husbtind  presented  a  bill  of  advocation,  complaining 
j6f  these  proceedings. 


in  point  of  fact,  she  set  'forth,  that,  al>o¥6  bo^  ycaFs  4go,  a  jrcmnger  son  of  fj^  j  c, 
the  family  of  Pitsligo  acquired  the  farm  of  Boihdlie,  oh  the  coast  of  Abelrdeeh* 
shire.  The  rbM  of  that  piece  of  land,  till  lately,  Was  only  206  merks,  and  has 
been  lately  raised  to  about  L.  26  Sterling :  That,  as  this  was  their  first  acquisi^ 
tion,  the  family  took  their  title  from  that  farm  ;  but  they  afterwards  acquired 
an  estita  in  Cromar,  at  about  fifty  miles  distance,  of  above  seventeen  tirties  the 
value  of  the  lands  of  Boindlie  :  That,  about  the  year  1660,  x^hen  they  were  in 
^isesrion  of  this  large  estate,  the  then  Fofbes  of  Boindlie  built  a  house  for  his 
residence  ;  and,  as  he  was  then  tutor  and  nearest  agnate  to  the  family  of  Pit- 
digo,  hig  prospect  of  succession  to  that  estate  was  not  very  remote.  As  Boind- 
Ke  lay  nearer  the  sea  coast,  and  within  two  miles  of  Pitsligo.  he  chose,  it  seems, 
to  place  his  house  on  this  detached  little  farm  rather  than  on  his  principal 
estate.  A  house  was  built  ia  proportion  to  the  fortune  of  the  family :  By  various 
accidents,  however,  they  were  obliged  to  dispose  of  all  the  rest  of  their  estate 
except  Boindlief,  w))fch  remained  alone  to  them  with  this  building,  which  the 
renti  were  hardly  sufficient  to  keep  in  repair. 

And,  with  regard  to  the  first  point,  Whether  wny  pracipuum  at  all  be  due  in 
the  present  case  ?  it  v^tspUaded^  It  is  true  the  Court  have  found,  in  some  deci- 
siont  of' late,  thM  the  eldest  sifter  is  entitled  to  the  mansion-house  and  garden^ 
as  a  pr^tcipnnfk,  without  any  recompense  ;  b«t,  at  the  same  time,  that  .the  Court 
has  departed  froifi  what  might  be  reckoned  the  old  law,  with  regard  to  a  recom- 
p«nte  being  due,  as  laid  down  by  the  books  of  the  Majesty,  Craig,  and  the  older 
decisions,  which  Lord  Bankton  also  gives  as  his  opinion  :  The  Court  have  in  no 
case  given  the  mansion-house  and  gardens  to  the  eldest  sister,  except  where  it 
could  be  properly  c<5nsidered  as  a  pr^cipuum  according  to  the  old  feudal  laws. 

There  were  only  two  reasons  for  giving  these  subjects  to  the  eldest  sister,  vii. 
that  they  ^ene;  conndered  as  indivisible  ;  and  that  she,  as  being  at  the  head  of 
the  faamfy,  had  the  ritefe  of  hospitality  to  maintain.  None  of  these  reasons, 
however,  occor  in  the  present  case.  The  house  not  only  is  divisible,  but  in 
J&ct  has  been  absolutely  divided  for  ntany  years.  The  one  side  was  possessed 
by  the  old  Lady  Boindlie,  and  the  other  *de'  by  felittbeth  Forbes's  husband^ 
who  had  a  lease  of  the  lands.  And  if  there  be  any  personf  who  is  to  keep  up 
tjie  dtea  of  Jjospitalky,  that  biirden  will  certainly  fafU  upon  Elisabeth,  to  whom 
part  ef  the  estate  belongs,  and  not  upon  her  sister,  who  has-  arbandoned  it,  nor 
the  pursuer  who  is  a  stranger. 

But,  ^dly^  In-  all  <:ase8  where  the  Court  have  given  the  mansion-house  as  a 
pr^c^uum,  there  has  always  been  ^  proportion  between  the  house  and  the  estate. 
The  house  has  always  been  such  as  might  have  been  built  by  a  proprietor  of 
the  estate  to  Which  it  belonged.  The  present  case  is  perfectly  different.  The 
houae  and  gardens  in  dispute  must  have  cost,  at  the  time  they  were  built,  above 
L.-4S)0^  I'he  rent  of  the  present  lands  of  Boindlie  wias  then  only  200  merks, 
atid  the  value  of  it,  at  fifteen  years  purchase,  the  ordinary  price  then,  would 
Vox-.  XIII.  3cl 
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No  I5j»      havfi  been  oofy  3000  merks,  or  half  the  value  of  the  fiouse  which  was  built /or 

an  estate  above  seventeen  times  that  rent.  Were  no  distinction  to  be  made  be- 
tween the  case,  where  a  n^ansion-bouse  is  pBoportioned  to  the  estate,  and  where 
the  disproportion  is  $0  great  as  in  the  present  question-,  it  muSt  render  the  suc- 
cession of  heirs  portioners  often  exceedingly  unequal,  and  lead  to  consequences* 
which  could  not  be  intended  by  law.  And  in  a  case  something  similar  to  the 
present,  Wallace  contra  Wallace,  No  12.  p.  5371-.,.  the  Court  sustained  the  de- 
fence, that  a  house,  that  was  discontiguous  to  the  rest  of  the. landed  estate,  did 
not  fall  to  the  eldest  sister  as  a  praciptium^ 

In  the  second  place,  were  it  to  be  supposed  the  Court  should  find  a  fracipuum^ 
due  to  the  pursuer  without  a  recompense,  he  can  have  no  pretence  to  any  raorc 
than  the  garden  corresponding  to  the  old  garden  of  the  family.. 

Lastly^  With  regard  to  the  great  en<;roachmetats  made  by  the  putsuer,  itis* 
evident  that  the  division  cannot  proceed  tintil  they  be  properly  settled. 

Answered ;.  By  the  interlocutor  in  qaie9tion,.the  general  point  is  indeed  deter- 
mined, that  the  eldest  heir  portioueris  entitled  to  a  pracipuum  j-but,  as  to  every* 
thing  else,  the  interlocutor  is  quite  innocent,  having  neither  determined  the  ex- 
tent o£  the  pracipuum^  so  far  at  least  as  respects  the  garden,  nor  ascertained  the* 
piecise  boundaries  of  the  lands,  as  neither  o£  these  could  with  propriety  be  done 
till  after  the  survey  was  taken  ;  and  then,  and  no  sooner,  was  the  Sheriff  to 
determine  upon  therh.     Hence  this*  obstinate  litigation,  which  the  other  party' 
have  thought  proper  to  carry  on  with  respect  to  points  not  yet  decided,  and- 
which  they  would  not  allow  the.  Sheriff-  to  dcterm'me.  when  he  was  ia  cursu  o£ 
doing  it,  is  premature^  and.  highly  improper*  , 

As  to  the  general  point,  that  the  eldest  heir  portioner  is  entitled  to  the  houses 
and  garden  as  zpracipuum^  Lord  Stair  lays  down  this  to  be  the  law  of  Scotland, 
b.  3.  t.  5.  §  I  !•  An  Ait  has  been  found,  by  repeated  decisions,  that  under  the* 
mansion-house  must  also  be  included  the  garden  and  orchard,  as  pendicles- 
thereof,  Cowie,  No  6.^  p.  5362,j:Peadie,.No  lo.  p*  5367.;  Chalmers  of  Gadgirth, 
in  1750,  see  note  in  p.  5365^.;  Ireland  contra  Govan,  No  13.  p.  5373.  The 
case  of  Wallace  <?o«/r^  Wallace,  in  1758,  referred  to  on. the  other  side,  respect- 
ed a  dwellingrhouse  within  burgh. 

Neither  is  the  present  case  attended  with  any  specialties  which  can  have  tbe 
effect  to  withdraw  it  from  the  common  rule.  The  pursuer  knows  very  little  of- 
the  history  of  the  family  of  Boindlie,  nor  does  he  think  it  of  much  consequence 
to  the.present  question  to. trace  that  history  for  centuries  back.  The  house  of 
Boindlie,  however,  could  not  well  have,  been  built  for  the  acconmiodation  of  an 
estate  in  Cromar^at  the  distance  of  forty  miles;  and,  to  judge,  from  appearances, 
it  must  have  been,  built  at  a .  much  earlier  period  than  that  mentioAod  by  the 
«ther  party,  at  least,  that  part  of  it  which  was  not  built  by  the  late  Captain 
Forbes  of  Boindlie,  who,  finding  the  old  house,  insufficient  for  him,  though  he 
did  not  possess  a  fur  of  land  other  than  Boindlie  itself,  made  two  additions  to* it,: 
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ak\uc\  brought  the  house  to  its  present  size ;  and  he  also  added  to  the  gardjfn. 
This  shows,  that  the  house  has  not,  at  least  in  the  present  century,  been  thought 
tm  large  for  the  estate ;  and,  whether  large  or  small,  being  the  messuage  or 
manor  house  belonging  to  the  estate,  it  must  go  to  the  eldest  heir  portioner,  as 
an  indivisible  subject,  and  without  any  recompense. 

in  &ct,  notwithstanding  the  pompous  description  given  of  this  house,  by  rec-^ 
koning  small  closets  in  the  nomber  of  the  rooms  it  contains,  it  is  at  present  in  a 
$ituation  almost  perfectly  ruinoas ;  and  the  longer  the  cause  is  spun  out,  it  will 
grow  the  worse. 

The  late  Bpindiie  possessed  the  whole  house  and  pertinents,  and  thought  it 
Httle  eaough  for  him,  as  he  found  himself  obtiged  to  make  an  addition  to  it  for 
the  accommodation  of  his  family*  His  widow  did  the  same ;  and  though  she 
found  room  also  for  her  daughter  and.,  her  husband,  it  will  not  follow  that  the 
house  can  accommodate  two  separate  families* 

As  to  the  rent  of  the  estate,  which  is  like  wise  misrepresented,  the  fiict  is,  that 
when  set  to  thf  defender  and  her  late  husbaqd  by  die  Uferentrix,  at  a  very  low 
rcDtf  it  yielded  about  700  merks ;  and,  when  afterwards  subset  by  the  defender, 
she  got  from  the  subtenant  L.  40  Sterling  of  rent,  besides  reserving  to  herself 
what  was  worth  I*.  1 7  SterUng  more  ;  and,  when  the  lands  were  surveyed  in 
April  J  772,  they  appeared  to  contain  about  540  acres  of  ground,  val^cd  at  L..^9 
Sterling  fer  annum. 

And,  with  regard  to  the  marches^  were  there  any  room  for  dispute  aboutthe 
marches,  it  is  obvious,  that,  as  the  question  arises  incidentally  in  the  division, 
the  same  falls  properly  to  be  tried  and  determined  there ;  and  nothing  can  be 
more  easy  than  to  do  so,  when  the  lands  are  at  any  rate  to  be  measured^  and 
witnesses  and  assizers,  0^0.  to  go  upon  the  ground,  in  order  to  take  the  neces- 
sary steps  for  accomplishing  the  division. 

The  Court  *  refused  to  advocate,  the  cause,  aqd  .remitted  to  the  Sheriff  to 
allow  the  respondent  the  expenses  that  have  beeii  incurred  by  the  htigation  be- 
fore this  Court.'  . 


No  15. 


Act.  /^  Camph^U* 


Alt.  J*  Fefguum^jC.  Hayt.  CkA^  R$ss. 

FoL  Die.  V.  3-  f.  264.    Fac.  Col.  No  116.  p.  311. 


179a.    Jime  la.        John  Switn  against  Marion  WilSon,  and  Others. 

John  Wjlsqn,  town-clerk  of  Glasgow,  was  proprietor  of  a  farm  in  Dumbar- 
tonshire, worth  about  L.  1600.  tie  had  also  a  house  in  the  town  of  Glasgow, 
whMe  hA  abnost  constantly  resided,  nr^Iued  at  -L«>  1400. 

Besides,  Mr  Wilson  had  a  small  tenement,  called  Muirend,  consisting  of  five 
or  six  acres,  at  the  distance  of  several  miles  from  Glasgow,  where  he  had  erects 

30 1  a 
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acres  io  the 
country  on 
v/hich  he  had 
built  a  small 
villa.    Found, 
that,  in  these 
circumstan- 
ces, the  eU 
dest  heir  por- 
tioner  had  no 
right  to  the 
count!  7- 
house  as  a 
frmcipuum^ 


fd  a^niall  kind  of  villa  j  the  gjrounds,  vehich  were  surrounded  with  a  high  waH, 
being  converted  into  a  garden  and  shrubbcij,  &c«.  and  to  this  place  he  used  to 
retire  in  the  months  of  summer^  for  a  day  or  two^  as  often  as.  his  professionfd 
engagements  woukl  allow. 

Mr  Wilson  was  also  possessed  of  some  moveable  effects*  At  his  death,  he 
haying  no  son,  John  Smith,  in  the  right  of  his  eldest  daughter,  claimed  as  a 
pracipuum  the  pr<>perty  at  Mw^ifWd.    In  support  of  this  claim,  Smith' 

fhackd ;  The  right  of  ihe  iildQSt  h^r  poctipfter  ter  the  chief  n»nsion-house  or 
country  residence  of  the  defunct,  does  not  depend  on  the  relative  value  of  it,  or 
of  the.  garden^gTQUOds  cofinj^cted  witli  it.*  Neither  is  it  of  a»y  importance  that, 
as  in  this  case,  the:,  messuage;  k  at  some  distance  from  the  other  parts  of  the 
landed  property  TVJiich  belonged  to  the  ancestor ;  Reg.  Mag.  a.  ay.  28.;  Balfour, 
p.  ^33. ;  Skene,  Dt  verb,  sig^  iweerEsKiA ;  Hope's  Maj.  pracL  tit.  De  Jure  nostra 
de  Succcs.  in  lin.  rect. ;  Craig,  a.  14.  7.  ;.  Stair»  3.  5.  11.;  Bankt.  3.  5. 
«4.  J.  £Kkinc,  3,  S:  13-;  ijorj  and  X708,  Cowies,  No  6.  p.  5362.  j  Carnock, 
No  9u  p.  5  j6i>, ;  Poadies,  No  10.  p;  5367. ;  1750,  Chalmers,  see  note  on  No  10. 
p.  5369  ;  Ireland  contra  Govan;  N6  13.  p.  5373  ;  Forbes  contra  Forbes,  No  15. 

P-S378. 

Answered  ;  A  pnecifuum  can  be  claimed  only  where,  after  the  principal  mes- 

^oagfe  or  mansion-house  has  been  set  apart  for  the  eldest  heir  portioner,  there  is 

some  landed  property  attached  to  it,  which  may  be  divided  among  the  other 

co-heirs.    Besides,  though*  used  as  a  retreat  for  a  day  or  two  in  the  summer  sea- 

sbn,  the  house  in  question  could  not  be  called  the  principal  messuage  or  man- 

si6n'-house' of  the  deceased,  whose  residence  was  iii  the  town  of  Glasgow,  where 

lie  carried  on  his  business.    *!!»  consequences  of  a  contrary  doctrine  would  be, 

to  give  to  the  eldest  da\ighter  of  every  petty  tradesman  or  man  of  business,  who 

may  have  had  a  country  hpuse,  such  a  preference  over  her  younger  sisters  as 

would  be  exceedingly  unjust,  and  at  thp  same  time  quite  inconsistent  with  feu- 

*  « *  _  _ 

dal  notions  ;  Du  Cange,  voce  Messuagium  cafitdle ;  Ibid,  voce  Fr^cipuum^  Stair. 
3.  5.  II. ;  Mackenzie,  3.  8.  25. ;  Bankt.  3.  5.  j  5.;  Erskine,  3.  8.  13. ;  Haw- 
thorn, No  5.  p^  5361.  ;  WtfHaoc,  No  12*  p.  5371.  j  June  24.  1786,  Au- 
gust See^  Api^ENijix. 

The  Lord  Ordinary  found,  that,  in  this  case,  the  pursuer  had  no  right  to  a 
pracipuum. 

And,  afteradvisiqg  a,  yecWniing  petition,  with  answerSf 

The  Lords  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor: 


i   . 


c. 


•       •  •  ,  ^ 

Ordinary,  Lord  Jus ticC'Chrk.  AcuMift.  Host*  Alt.  Craig,  Clerk,  Ifomt* 

.  '  »         ,    .    . 

.  .^  ^L  ]Dic^  Vi  3.  ips  264.  ToQ.  €oh  No  2x7.  p.  4^ 
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Eldest  heir  portioner  has  the  custody  of  the  evidents*    See  Common  Inte- 

REST. 

Relief  among  heirs  portioners.    See  Heir  and  Executor. 

Brief  of  division  where  it  ought  to  he  directed.    See  Jurisdiction— »S^^f^ 
Court. 

Heirs  portioners  liahlc  in  sdidutn^  .or^  only  pro  rata.    See  Solidum  zt  pro 
Rata. 

See  Collation. 
«&^  Appendix.  . 
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1798..  lDg(fn^j$rA2^"'  '  David. .W^^        c^mtut  William  Inglis.    .  \ 

NDREW  Simpson  executed  a  settletnent,  by  which  he  disponed  his  lands  of  The  eldest  of 
Viewfield  to  the  persons  therein  iji'eritioned  j  whom  feifing,  to  John  Simpson,  cwTs  mSSwI 
his  nephew,  and  bis  heii^  arid  kssignees  whatsoever.  to  the  man- 

In  consequence  of  the  feihire  of  prior  substitutes  soon  after  Andrew^s  death,  "<^"-'*®^» 
William  got  himself  served  hdr  in  general  to  him,  and  was  afterward  infeft  in  dhmmymW 
that  character .  upon  a  precept  of  mre  constat  from  the  superior.  On  his  death,  ^J  ,r?'™ 
without  childreti,  the  succession  opened  to  the  representatives  of  John  Simp*  the  succession 
SOB.    Tt^ese  were  the  sons  of  two  listers ;  David  Wight,  the  son  of  the  eldest,  under  the  last 
and  William  Inglis,  the  son  of  the  youngest ;   and  their  mothers  being  also  ofadcsdna- 
hdrs  portioners  of  line  of  Andrew  and  William  Simpson,  their  sons  got  them-  tion^  as  the 
selves  served  heirs  to  the  latter  in  that  character,  and  were  infeft  in.  virtue  of  "  heirs  what- 

g,    t  w         '^^     .        ,  soever"   of 

precepts  of  clare  consUti  nrom  the  ^upenor.  the  immedi- 

David  Wight  afterward  brought  an  action  against  William  Inglis,  for  having   f tely  preced- 
it,  inM  alkh  found,  that  as  the  son  of  the  eldest  sister,  he  had  <<  the  sole  and  tuu^.'^^'^^^' 
^^  exclusive  right  to  the  mansion-house,  office-houses,  barn-yard,  and  garden 
**  of  Viewfield,  as  a  /iraci/iuumJ^ 
In  defence,  Mr.  Inglis 

Pleaded :  The  general  rule  of  taw  is,  dut  heirs  portioners  have  an  equal 
interest  in  the  succession.  From  necessity,  an  exception  has  been  intro- 
duced with  regard  to  dignities  and  rights  of  superiority,  which,  exdu- 
ave  of  the  emolument  arising  from  them,  a3  b^i^g  indivisible,  go  to  the 
eldest*  '  And 'the  exception  has  been  also  extended  to  the  mansion-h9use. 
These  deviations,  however,  take  place  only  where  the  heirs  portioners  succeed 
ab  inte^faf0;    ietji  Fdbf uary  1 773,   Cathcart  against  Roughhead,  No.  14. 
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No.  1  •  p*  5375.  But,  a^  the  parties  in  this  case  must  take  the  succession  under  An« 
drew  Simpson's  settlement,  they  are  not  considered  by  the  law  as  heirs-por- 
tioners,  but  as  heirs  of  provision ;  Stair,  B.  3.  T«  5.  $  11.  Andrew  Simpson 
having  been  an  unlimited  proprietor,  the  present  parties,  although  heirs  of  line 
tx>rh  to  him  and  to  his  son  William,  cannot,  by  having  made  up  their  titles  in 
that  character,  free  theihselveC  itom^the  ^aUtie§  whicli  Andrew's  settlement 
imposed  on  the  succession.  Nor  does  It  signify,  that  they  are  not  called  to  it 
nominatim^  'but  by  description,  as  the  *^  heirs  whatsoever  of  John  Simpson. 
They  are  not  the  less  heirs  of  provision  on  that  account ;  of  consequence,  the 
pursuer  does  not  come  under  the  exception  to  the  general  rule  above-men- 
tioned. 

Answered :  The  defender's  pkft  ift-iMittied  on  an  erroneous  conception  of 
the  case,  Cathcart  against  Roughhead.  There,  the  maker  of  the  settlement 
disponed  his  estate  to  his  son  and  his  issue;  whom  failing,  to  his  four  daughters 
mminatimj  ^'  equally  among  tb^,*'  ^  oti  Whom,  ifa  tike  ton's  death,  the  succes- 
sion accordingly  devolved.  It  is  plain,  however,  that  they  succeeded  not  as 
heirs  fiortiofiers^  but  as  joint  disponees  ;  s^d  consequently  there  was  no  more 
room  for  the  eldest  claiming  a  firactfiuuthj  than  if  ffiey  had  been  i^ur  solos  or 
four  strangers.  But  here,  the  parties  succeed  as  the  ^^  hdrs  whatsoever"  of 
:  John  Simpson..  It  is  left  solely  to  the  law  to  find  out  who  these  are.  They 
succeed,  therefore,  in  the  strictest,  sense,  as  fedrs-portioners  at  law;  and  con- 
sequently, the  pursuer  is  enut(e4;tO'ey€;]ry  adtanta|^  whicb  the  Jaw  confers  on 

the  eldest  sister.    ^    ^  .  •  . .      ■  •  ,  ;  : .\  '  • "  ;  ';     .  -  :      - ; ;  v.    ^  ■■' \i  . 

The  Lord  Ordinary  reported  the  cause  <Jn  informations.'  .,,/..,,. 

The  Lordsi  on  the  ground  stated  for  Mr.  Wigtkt,  uilaiumoudy  founds  that 
the  pursuer,  as  representing  the  eldest  heir  portioner^has  an  eKclu^ve  ^^  rig;ht 
<*  to  the  naansion-housej  o£ce-houses»  barn-yard  and  garden,  at  Viewfiel^i  as  a 


iC 


fir^ifiuumi 


*f 


Lord  Ordinary,  SwitUcn*  '  Act  SolicitOT'-Geuerat  JSlatr,  JfohnClert,  W,  C^rL 

Ak.  RolknJf  Da^idron.  Clerk,  "Metnin 


€   * 


1801.     May  21. 

Elizabeth  Cittjic&sHAKKS  and  Husband,  ;e3rg^ii;«tfj£AirCitutcKsRANR8  and 
No.  2.  ^Others.' 

Heiralnp  Hie  five  daughters  of  Patrick  Cruickshanks  succeedeii  to  hi$  estate  of  Stra^ 

S^d^^uS!  ^^*^^»  *^  ^^^^  portioners.    His  brother  had  been  appointed  by  him  hi^  exo- 

ly  among^  CUtor.  '♦••..'.■:;.•" 

bdrt  portion.      EUspabeth,  the  eldast  daughter,  with  ^consent  oi^  ter  busbandf  brpught  an 

action  against  her  sisters,  and  their  tutors,  for  division  of  the  succession,  in 


ere. 
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which  she  claMne^die  imiiisipii-faoyse}  JtAcski  lawo,  gardens^  itnd  .|>igeon-      Nq«  2. 

te^se^as /rnffi0j/uram,iand:  iaba  ihei^^ 

•The  Lofd  Ordinary^*  stiDsuined' the  porsveris  claim\y«r^  fira€ifm^  to  the 

^  inaMioxi-housey  bflices  thexaeco  ibelonguig*  tbe  lami^wound  the*  mansion* 

^<  house,  the  nefi^  and  <J4  gardena,  and  the  two  ^tg{^osp»hokisesw'' 

lIusmterlociiloriifias.acqttii^SQHi'in.  .  '.io  :    .  . 

".  Jik  Lordflbip  «rdei:ed:i]ifQrmalioQS  on  dier*  claim  rf^r  'h^if^p;  moifi^fiUeS* 
/r  iXhe  ^viu^r /;     '  ^    :  -  !  <, *  -i  ■>  ■"■        •  .  '   >i/i^-:  *   ■ 

,,  HiGllacled:  Keirship  jnovjeablte.arejgfviai.toithe  heir,  to  enable  .him  to  sup- 
port the  dignity  of  the  family,,  and  the  duties, 'of  hospitality  in  the  mansion* 
inuse,  lifhiehi^olxBidn  the  ddest;  hmr-pmtiop^  slender  funds  to 

Allppc^cAieBLthlta  any  fidier.  h«jr.  .« -jr'or^.nor'f.;;; '  '^'\:  ^*  ■  - 

-iqHeir*ipifaoY«W«s.i(re:ii^i«f^  bepoase^by  the 

faeadof  the  'fitoily,  whiah  lhf9.flc^;l)eiv«p^tipper  ujid^bted^^^  is^  and  fhey 
fadbag  toiler  exdu^ely  uppa.ther^W^  t>nnciD^:;3^  the  nyan^ion-bouse,  Ersk^ 
B.  3.  T.  8.  §  13,  17.  !    :J  >  . 

.  .  Answerfad  v  .The'  first  traifesfof  heicabip^nQifeableS  appear  la  x^jLtges  Sur* 
gmsmj  .c  l^^^  and/firom:  tbeii^-hegili9d«^  buiigesses,the  re^pon  of  theb 

introduction  must  have  been  rather  to  indemnify  the  heir  for  his  being  excluded 
from,  the  moveables;^  which  mi^ht  be  more  valuable  than  the  heritage,  tl^an.the 
ideisi  of  supporting  the  dignity  of  £simily.  They' were  extended  to  the  heirs  of 
barons,  gentlem^h,  an^  freeholders,  only  by  act  1474,  c.  53 ;  Mackenzie'^ 
Obs.  on  this  act ;  Ersk.  B.  3,  T.  8.  S  1 7. 

The  act  of  Parliament  mentionT  **  heirs**  in  general  terms,  and  therefore 
must  apply  to  females  as  well  as  males. 

Now,  heirs  poitioners  somelitnes .9re,iand  sometimes  lafre  not  executors  of  the 
deceased.  .    .   ^' 

'  In  the  last  situation,  are  grand-daughregrs-bya  wn  'predeceased^  where  the 
grandfathe^r' leaves  other  <lhitdi-en;'  3h  such  case,  ttie  heiri^portibncss  c6nectit\ely 
bear  th6  characf^rof  heirs;  as  stieh,  ch^y  are  entitled  to^llf the  privileges, 
and  the  he9'-shi^  moveables  fall  tobe  equally  divided  ^mbng  them,  as  it  would 
be  quite  anomalous  to  hold,  that  firofur  should  be  more  divisible  than  €omtruC' 
#iW  heritagei 


r  " 


'  There  l&^titl  le^  tea^on  for  maleiftg^tAy  ^i^tmccion  ftmong  theirt,  when  (as 

iji  ab  intesfat$,  they. ^re'^ec\iiovs  as  well  asheirs^of  the  de- 


1  / .  / 


in  the  present  caise^ 

•  Besides,  as  the  original  principle  of  8ucctfs.^k)n  suggests,  that  children  should 
succeed  equally  to  their  parents,  any  deviation  from  k  is  to  be  considered  a3  an 
exception  from  tfte^  geiieral  rule.  Such  is  primogenilureV^  which  arose  froni 
the  feudal  system,  or-th*  tatate  of  'iociefy'whi^^p?6d%lcea  ^that  system.  E^n 
in  the  more  early  periods  of  the  feudatiaw^  the  fee  opened'ec^ually  to  all* tbe 
sons.  This  was  altered' fey^'tb^e  Leges  Fiudirm  only  as  to  military  fees,  and  as 
to  others,  an  equal  division^  cfrmamed.^  .    «:   .;  i 
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[[AmNDIX^  PlAAT  h 


NaiZL 


Sfich  stift  <ecmtimie&  to-be  ikRhm  in  fiome  parts  of  Enj^aiMi ;  Robiitspti'fi 
Law  of  Gavelkind,  12,  34,  *?S/llO,  where  the  dnginal  i^ule  imivesnUy  pro* 
^Is  as  to  females ;  Black's  law  dF  Pescents,  §:.^  fiome. articles  dd  not  in- 
deed  admit  of  divisiim,  «  which  caee,  the  Eldest,  hdr  has  the  choice,  bm  only 
on  giving  an  eqal^FStetit'^  Silifckstone^  Cknmnehtary,  VoL  «.  fh  1 9(k 

By  our  older  law,  the  eldest  heir-poFtiodar'  gave:fln  e^inralcnt  even  for  the 
manmon-hoeise ;  and  ail^ ^^mI  (tii^filon  or  oUigation  to  give  an  equiralenl  ifor 
articles  indivisible,  remains  as  to  heirship-moveables}  Craig,  .Lib*  :5^ i9.  17* 
S  7. ;  Scak*,  B.  ».  !%.«.§  9. ;  Reg.  Mag.  Lib.  S.  C.  &7.  §  ^.'C.  28. ; 
Lib.  «.  D.  14.  §  7. '5  Bankt.  B.  S.  Tit  5.  §  84. 

An  ^^te  opihibfa  is  indeed  ddlvei«d  by  Mr.  Erskine^  fmoided  partly 
the  latter  decisions  as  to  the  mansion-house,  iuvd  pai%  ^n:  ukeidcriMon,  t^$k 
Jimiiary  VTiS,  Executors  of  Lad^  Gartifchki  Ife.  7^  p.^58tt«^  Bqt  dm  opi- 
ttion  is  erraheous:  Inceptions  frotiif 'general  rutes  ttve^not  to  be  dbtendedti 
amlegonsf  <Ases,  and-  the  nIHitiate  dietisioi^  in  the  <we  df  Oamkirk,  was  agiiMt 
the  exclusive  right  of  the  oldest. 

The  Lordsy  with  eoe  dissentiiig  vpiije,  ^^fbund^  Thstthe  movdddes  in  this 
«  Hsase  drride  equally  serang  tbd  fcdi^si  portioner^  without  «ti»yyir^9f;^ttm  -to  thit 
^etdcst/*!* 


Lord  OrdiAarjr,  HcrmanJU 


Act.  C.  ffay. 


Alt;.  D,  fTilBamnm.        Clerk,  GWm. 


i  \ 


NaS. 

The  elder  of 
heirs-por- 
tioners  it  en« 
titkd  to  the 
maniion- 
house^  &c,  as 

tbough  they 
be  called  to 
the  ettccet- 
•ion  asheirt 
whatsoever  of 
the  intthute, 


1807.    Mmf  27c        MACLMfCiixjiitt*  d^^wui  MACt.AiKHUUAK8« 


Major  MAfiLAUc»LAK£  of  Killmde,  in  1775,  executed  a  general  disppd* 
(ten  of  luft  whole  properly  in  fti^our  of  Artt  Maclauchiane>  his  hrottMiHroiK 
sanguiMW»  and  the  heirs^msJe  of  hib  bei^y ;  whom  iiMliOg>  to  bis  own  nearest 
heirs  aad  assignees  whatsoever.  This  dkpefsitiaA  coAtsoned  neither  proourafiwr 
aw  precept. 

Artt  Maclauchlane  predeceased  his  brother  the  Major,  who  died  in  280S^ 
leaving  two  osters^gernian,  Elizabeth  and  Mang^fe^  upon  whom  Jtbe  estate  of 
ArdcbonnelU  ^hich  hekuiged  to  the  ^^j^j  devolved  aa  heurs-portionevs. 

Elizabeth,  the  elder  sister,  claimed  as  a  /iraci/utum  the  mansion-house  and 
but  is^ot^I  gai^^i  and  likewise  karsbip-moveat(lei«  iipclucbig  a  valuable  Gaelic  manu- 
titled  to  heir.  Qfiript,  wfaich  had  long  been  in  the  fs^nily.    These  claims  being  resisted  by 

Margaret^  th^  younger  oster^  w>  action  wa^  i»ised  by  ElisDEibeth,  to  have  k 
&Wid  and  desdar^  that  aS(  eldest  heir-|ioirtioner  she  was  entitled  to  the  siaa* 
eion-house^  and  al$p  tot  heirsh^p^Qvepbles. 

The  I«ord  Oiidinary,  (28th  M^y  ISOSJ  ^^  sastaina  die  defences^  in  as  far  as 
^  concerns  the  conclusions  for  heirship-nuMMble^iasiMlfiestfaedei^ 


ihip-move- 
ablet. 


cc 
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**  from ;  also  sustains  the  defences  as  to  the  cpnclusion,  that  the  Gaelic  manu-      No;  3. 

script  shall  be  found  to  belong  in  property  to  the  pursuer  exclusively,  and 

v^ithout  recompense;  but  finds  the  pursuer  entitled  to  the  sole  custody 
^*  thereof,  tor  behoof  of  herself  and  the  defender,  and,  decerns  accordingly  : 
^^  Repels  the  defences,  in  as  far  as  concerns  the  conclusion  for  having  the  pur* 
*^  suer  entitled  to  a  ftrduifutum  ;  and  finds,  that  the  mansion-house,  with  the 
^'  garden,  yard,  aod  office-houses  thereto  appertaining,  must  be  set  apart  to 
^<  the  pursuer  as  her  exclusive  property,  without  recompense ;  and  decerns." 

Mutual  petitions  were  presetted  against  this  interlocutor.  The  younger 
sister 

Pleaded :  The  mansion-house  and  offices  can  be  claimed  as  a  {iracifiuum  by 
an  elder  heir-portkmer,  only  wken  the  heirs  succeed  iU?  intestate  to  their  an- 
cestor, and  not  when  they  are  c^led  to  the  succession  in  virtue  of  a  special  des- 
tination ;  Ersk.  B.  S.  Tit.  8.  S  7^-  Cathcart  against  Rocheid,  2d  February 
1 773,  No.  1 4.  p.  5975.  By  the  settlement  executed  by  Majot  Maclauchlane 
in  1 775,  his  sisters  were  called  to  the  succession  as  heirs  of  provision  after  his 
brother-consanguinean ;  and  ikough  they  happen  likewise  to  be  his  heirs  of 
line,  they  must  be  considered  as  heirs  of  provision,  and  might  be  compelled, 
by  any  one  having  an  interest,  to  make  up  their  titles  to  their  brother  in  that 
character;  Maccadhim  agaiast  Campbell,  21st  February  1793,  No.  88. 
p.  16135 ;  for  the  predecease  of  the  first  institute,  without  nule  issue,  cannot 
have  the  effect  of  vacating  the  whole  destination. 

Answered :  It  is  only  as  hws-at-law  that  the  dsters  of  Major  Maclauchlane 
are  entitled  to  claim  the  succession  to  this  estate,  which  is  not  destined  to  them 
wmnatim^  but  only  as  the  nearest  heirs  of  the  disponer.  They  can  claim  in 
no  other  character  than  as  hein^portioners  of  thdr  brother ;  and  if  they  take 
it  up  in  that  character,  they  must  be  affected  by  every  peculiarity  which  attach- 
es  to  that  descriptioa  of  heirs,  one  of  which  is,  that  the  eldest  sister  shall  enjoy 
the  mansion-house,  garden  and  offices,  as  a  firadfiuum^  over  and  above  her 
share  of  the  estate;  Wight  Sfainst  Inglis,  12th  December  1798,  No.  1. 
sufira* 

The  Court,  upon  advising  the  petition,  with  answers,  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary. 

The  elder  sister  likewise  reclaimed  against  that  part  of  the  Lord  Ordinary's 
judgment,  by  which  her  claim  to  heirship-moveables  was  set  aside ;  but  her 
petition  upon  this  point  was  refosed  without  answers. 

Lord  Ordinary,  GImke.  Act.  B^U.  Agent,  W.  Pairici,  W.  S. 

Alt.  Vjtmy.  Agmti,  Muckan  &  Drytdde^  W.  S.  Ckrk,  Buduuuau 

J*  Fac.  Coll.  No.  280.  /i.  633. 


t    » 


f\ 


•    r.  •  r 


I  i 


•        *f  ■** 


•    -f 


<   t» 


k       <  • 


. '  I.    :\  I 


•        I 


♦  •      .     t 


1      * ' 
>    '         I. 

»  /    •  1  1 


.     t  . 


•    I    • 


f 


.  M     '  'v .  .     1  I  <  f  J  >    '  i  •  >         J.I 


.  r   'I 


1     I 

r 


f 

( 


;  v.':'-;:   .r 


•  #'^ 


1     ■>  •  ««• 


/     / 


rt 


i    '. 


•  .  i  ;  .J3 ..  i,  id  t 


»        •       *    f  •  »     '1 


..-»'■'.;  liiii:  T: :.»   ,.a.\v.^\,  /i\  r:  :■:    .  .):)ulo  L.  .; 


')>'.'•  r  f\  nt  ?(♦ 


rf 


>  /c^.'    /.  .^i  .••!•'  •;'..  -nr   o<i: 


•(' 


J  ■ 


*•'  /  '  ■    \.  '.  f;!   I.    J 


r'        .  t 


,  •  • 


»    »         f  *  •   r  •    • 

'IIJ.        ,.  '..tdi       •  '  4  ••  Jii4^''c       •     »'       »       i  V...        *         /tJ-. 


(   . 


f. 


I  » 


^.    .  "1 


(  • 


-   ■  •» 


r. 


.     .     \ 


'\ 


•  Sect,  u 


S385 


HEIRSHIP   MOVEABLES. 


SECT,  i; 


What  Moveables  are  Heirship.  . 


1489.    February  27.        Knolls  ugainst  Halkirstok.  . 

A  NE  air  may  not  clamc  be  ressoun  of  airschip  ony  gudis  and  geir  that  ^H^as  ane 
•^  "^  ornament  to  the.bodic  of  the  wife  of  him  quha  is  deceist,  and  that  sche  usit 
txs  wear  in  hir  husband^s  time.  Item^  he  may  not  crare  as  airschip  ony  .gudis  or 
geir  that  sumetime  pertenit  to  him  that  .is  deceist^  and  befoir  his  deceis  were 
either  tint,  sauld,  or  annalzeit  be  him. .  Item^  he  may  not  crave  in^airschip  ony, 
gudis  or  geir  laid  in  wad. to  him  that  is  deceist,.  albeit  the  samen  was  in  his  pos- 
sessioun  the  time  of  hfs  deceis*  Rem^  he  may  seik  na  airschip  of  sic  gudis  and 
geir  as  were  in  possessioun  of  him  that  is  deceist  the  time  of  his  deceis,  and 
that,  because  thay  pertanit  to  ane  uther  man,  are  restorit  and  deliverit.agane  to 
him  befoir  or  after^the  death  of  him  be  quhas  deceis  the  airschip  is  acclaimit. 
Item^  the  hail  appereling  of  the  hall  pertenis  to  the  air  as  airschip. 

Balfour,  (^AjKSCHif  Gudjs.)  No  i,  &  ^•^•.235-. 


1 49 1.  .  March  la        Atexandek  Vfmrz. against  Gtt£&  Fsnton^' 

Th£  air  may  seik  airschip  of  movabiU  gudis  allanerlie '  quhilk  he  may  laucfa.' 
fullie  prieve,  that  he  to  quhom  he  is  air.  had  in.  possessioun,  as.his.awin  proper 
gudi%  the  time  of  his  deoeis.^  v 

Baljwr^  (AiKscHi?  Guxhs.}  Na  2.  p.  236..  . 


Nd'i. 


Ho  2. 
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Stcf.  I. 


No  3. 


tSV'    March  zj. 


Brown.  ^AfArf  Brown. 


Na  schip  or  boit  pcrtening  to  ony  man  the  time  of  his  deceis.  may  be  askit 
cr  ctartt  be  h.s  a.r  as  ai^chip,  be  ressoun  the  samin  on  na  wayis  perteni  to 
him  m  respect  of  airschip.  ^    pcnenis  to 

Sal/our,  CAxRSCHip  CooisO  No  i.  p.  435. 

^ 

No  4.        '^^^*    A^ofm^w- 10.        Lord  DRtJMMoim /7^rt/«j/ The  Last. 

D^^n,^!?  ^'"'"T"**  P'^"^*  ^"  ™°*^'''  ^"^  ^'^  ^^^  *«P«trie  that  hang  i„ 
Dmmmond  as  airship  guids,  and  therefore  to  be  deliverit  to  him  as  aire  to  hTs 
father  j  at  the  least,  the  tapestrie  that  hang  in  the  best  house ;  notwithstandine 
the  Lords  fand  that  he  should  have  but  ane  piece  onlie  of  the  tapesSe  and 
tl^t^he  bests  andsikUkethebestpavilion.  a^^d  no  mote,  to  pertartrhlm  « 

Fol.  Die.  V.  I.  p.  364.    GtlviU,  MS.  p.  148, 

•f ^«  "Balfour  reports  the  same  case : 

GiP  he  that  is  deceist  have  dirers  and  sindrie  tapestries,  the  air  may  not 
7^71 1"''.  ^'  bot  aUenarlie  the  best  piece  of  the  samin  :  And  sikhke  rif 
the  dad  have  diren*  and  sindrie  pavilions  pertening  to  him  the  time  of  his  £ 
ceis,  the  best  pavilion  allenarlie  pertenis  to  the  air. 

•  Sal/dur,  (AiRsmp  Guidi«.)  No  i,f.  235. 


No  5. 

Heirship 
found  to  com* 
prchend  six 
golden  but- 
tons;  and,  if 
the  defunct 
had  any  num« 
ber  of^xen, 
it  yrrzs  fonAd 
that  the  heir- 
>  ship  was  a 
yoke:  Found 
ftlso,  that  the 
beimouldget 
his  heirship 
out  of  steel- 
bow^oxen,  if 
the  defunct 
■bad  no  other 


1 605^     November  4, 


Boyd  against  Russzx. 


In  an  action  pursued  by  Mr  Robert  Boyd,  advocate,  ^i^ainst  hi.  tnother  and 
Mr  lohn^Russel.  now  her  spouse,  for  delivery  to  him  of  his  heirship  g^  '  ht 
i^  ^K     H  •,         his  summons  was  relevant,  claiming  six  golden  butC^'h  ch 
his  father  had  upon  his  skm  coat ;  farther,  it  was  found,  that  the  heir  ZTh 
get  a  yoke  of  oxen  if  the  deftinet  hadeight.    Thewafter  it  was  ^>t!^  k      ' 
defendew,  ;That  they  ought  to  be  assoilzied  from  the  heirship  oxen    h. 
the  defunct  had  no  labouring  in  hi«  own  hand,  nor  oxert  in  Ws  poSon  atT 
time  of  his  decease,  and  therefore  the  heir- could  not  fell  to  any  htfirsh^l 
It  was  answered,.T:h^i  he- had  set  his  mains  in  tack,  with  eight  oxen  n  ?*"?* 
bow;,  which  oxen  fwrtained  to  him,  and  the  heir  fell  to  two  of  them  in  h "  w 
and.  therefore,  his  mother  having  intromitted  with  them  after  his  fether'  J ' 
cease,  should  make  two  of  them  furthcoming  to  the  pursuer  as  heirshio  IV 
Lords, -reasomng  upon  that  matter  of  «tccibow  oxen,  considered  that  oie    "' 
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in  ^teelbow  with  a  room,  became  *tbe  tenant's  ia  such  set,  rs  he  was  not  obliged       No  5* 
to  render  the  ^am&  oxen  again,  but  as  manjr-Es  gqod,  or  the  price  thereof,  and  ^ 

had  power  to  sell  or  dispone  upon  the  steelbow  osea  at  his  pleasure  ;  whereby 
it  would  appear  th^t  they  were  not  the  master^s  goods,  but  that  he  bad  onlx 
right  to  the  price  thereof  after  the  expiring  of.  the  set.  Others  thought,  that 
the  tenant  had  only  the  use  of  tfaem,  and  not  the  property  ;  in  so  £sir  as,  if  the 
teniint  went  to  the  horn,  the  steelbow  goods  would  not  pertain  to  the  donatar 
of  his  esclieac,  but,  on  tlie  cDhtraary,  they  would  J>el6Bg:  to  the  donatar  of  the 
zRaster!s  escheat  ^oixig  to  the  horn;  likeas  they  would  fall  under  the  master's 
testament.  A;nd  albeit  it  was  aUegcd  by  this  defender,  That  they  were  confirm- 
•ed  in  the  defunct's  testament,  yet  the  Loans  found  that  the  heir  should  haire  a 
yoke  of  them  as  heicshipl 

FoL  Die.  V.  I.  p.  364.     Uaddingt0^  MS.  No  16^6*    - 


161 1.    January  19.  JR.Ein  against  Thomson* 

The  shell  of  a  salt-pan  found  not  to  be  heirship,  but  to  appenain^to  the  exe- 
cutors by  a  decreet  of  the  Commissaries  of  Edinburgh,  produced  before  the 
Lords  by  Mr  Humphry  Blenschiel. 

Fol.  Die.  V.  I. p.  365.     Haddingt0n,  MS.  No  ^loG. 


No& 


T793*    June  19.  David  Hepburn  ^gainst  William  S&iaAriNG. 

No  7^ 

William  Scikving,  as  heir  of  Tames  Skirtring  his  brother,  intromitted  with    ^*  ^^'f  ***• 
part  of  his  moveable  effects.     David  Hep'burn,  in  right  of  his  wife,  who  was     asingichorsct 
3i^er  of  James,  and  one  of  his  nearest  in  kin,  brought  an  action  gainst  William,     Jot  tn  oa«4 
to  make  him  account  for  her  share  of  the  executry  of  her  diecaased  ^brother.  *  ^^*  **?  -" 

In  accounting  the  defender  insisted^  that  he  was  entitled  to  xetain,  as  heirship    to  a  buiu 
moveables,  a  plough  of  horses,  and  an  ox,  a  cow  and  a  bull. 

The  pursuer  denied  his  right  to  a  bull,  and  quoted  the  following  authorities, 
in  order  to  show  that  he  was  only  entitled  to  one  horse  ;  Balfour's  Practics,  p. 
234,  J  i474f^.  53-;  loth  November  1575,  Lord  Drummond,  No  4,  p.  5386.; 
Erskine,  b,  3.  tit.  8.  §  17* 

The  defender,  on  the  other  hand,  argued^  itno^  That  the  heir  was  entitled  te 
a  yoke  of  oxen ;  Stair,  b.  3.  tit.  5.  J  9. ;  fiaakt.  b.  3.  (it.  4.  ^  6. ;  and  that  Er- 
fikine,  b.  3*  tit.  8«>§  1 8.  <:onsiders  a  yoke  to  be  '  as  many  as  make  a  plough/  and 
that  therefore,  from  arialogy,  lie  was  also  entitled  to  a.plough  of  borses ;  Stew- 
art's Answe^rs  to  Dirletoi^  p.  2x4. 

/xdo.  That  he  ww  entitled  to  tlie  '  best  of  ilka  thing,*  and  consecjuently  to  a 
bull,  as  being  essentially  different  from  an  ox. 

VoL.^XilL  30K 
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Sect.  2* 


No  7, 


'  The  Lord  Ordinary  repelled  the  defiaider^s  claim  ta  a  bull,  and  found  in 
Kspect  of  Bal&ur's  Fractics,  p.  234.*  that  in  virtue  of  his  right  to  heirship 
tttoTeables;  he  can  claim  only  one  horse» 

A  reclaiming  petition  against  this  interlocutor  was  refused,  as  to  the  dcfbn** 
der's  right  to  a  buB,  and  ordered  to  be  answered  respecting  thie  claim  to  a 
plough. of  horees.    At  advising  th^  cause,  it  was 

Obstr^d  on  the  Bench  t  Although  the  heir  it  emitled  ta  two  osen,  it  does 
fn^  f<^low,  that  he  can  ^Isockim  t\^K)  horsfs.  When  heirsbipimovedbies  were 
firet  introduced,  oi^n  were  uded  only  for  draught,  and  9  singte  oac  therefore 
would  have  been  of  littk  service.  Btut  a;  single  horse  must  have  been  always 
Vhse&il  for  many  purposes. 

The  Court,  with  only  one  dissenting  voice,  adhered,  to  the  Loni  Qrdinaisy's 
interlocutor^  ^\  .      '  4       •  * 


Lord  Ordinary,  Dregkam* 

R.D. 


Aee.  fftf.         Jkk.  Btlk        Clerk,  S'tr  Jo.  Colquhoun. 

FoL  Dic^  V.  3.  p.  264^    Fac.  CoL  No  6^.^p.  I4r. 


t^mm»i^m      t»       11       i><»        ^ 


i»i        ».^«>i^ 


SECT.    n. 


I»   ■•      t 


No8- 


Who  entitled  to  have  Heirship  MdveablesJ 


J51C.    February  21. 


A.  against  B. 


'  Ony  man  dcceissand  quha  hcs  had  twa-  wives,  <bp  ma,  wit?h  baknis  and  succes- 
sioutt  with  thame,  the  first  wife's  eldest  sone  sail  have  his  haillairschip^of  all 
piovabill  gudis  quhiik  pertenit  to  his  father,  and'was  in  his  posscssfoun  the  time 
of  his  deceis. 

Balfour^  (AiRscmp  Gums.)  No^  3,  p^  2^6^ 


No  9. 

found  due  to 
the  heir  of 
a  dignified 
clergyman 
who  was  not 
a  prelate. 


1542.     May  23. 


KiNCRAiGS  against  Ayton. 


In  ane  cau$e  of  jai^schip^  nsovit  be  ane  father,  brother  of  Mr  Jasies  BLincraigs^ 
umqubil  dean  of  Aberdeen,  and  Provost  of  the  Kirkheitgfa  ,of  St  Andrew's^a- 
gainst  Mr  Jobn  Ayton  and  his  colleague,  executors  to  the  saict  Mr  Jamesf,  the 
Lords //c/^/2/V/^'^  decernit  the  pretendit  air  augbt  na  airschip  goods^  because  of 
the  practiquc  of  ScetliTpd   na  liirkm^n^s  {licet  sit  dignii^M  eulesiasticd)   air 

♦  At  this  place  xn  Balfour,  there  is  a  long  list  of  the  particular  articles  which  had  bcea  de- 
cided to  be  heirsliip  moveables,  which  it  would  be  superfluous  to  insert  here. 
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53?f 


aught  ftirscliip  gpofis^  but  if  the  sadd  air  be  secvit  ^ir  to  him  .^f  3omc  landis  or 
Y^Miitts,^  an4  tbd^aid  Mr  Jam^s'fi  air  was  not  air  of  vay  such  lands,  whilk  thQ 
said  Mr  Jaraes  badnooe  when  he  deceist.  . 

FqL  Die.  V,  I.  p.  365.    Sinclair^  MS.  p.  29, 


No  91 


1543.    Jidy<i.        Cr:a*fdrd  ttni  StMPtfi /i^^/^/ Oa'wfoiid* 

Mahgahxt  Szmple,  aad  R«bert  Crat^ford  her  spoun^^  for  bis  interest,  ^skit  air-* 
achip  goods  of  her  goodsir  the  Latrd  of  ■>,  and  Thomas  Grawford,  now  the. 
Laird  thereof,  and  intromittier  thi;riwith.^-4t  was  txcepted^  because  ^he  was  not 
air  to  him  of  asfy  lands,  she  ought  t6  hive,  none  of -his  guida,  and  also  ipse  mn  obiit 
'<t^stitus  de  tdlis  terrii  tit  dc  Jiedo.  Nerertheless  the  LoRps  decemit  her  to 
have  action  qtna  erat  deservita  bitrtis^  non  de  terris^tt  b^c  co  tnagis  pater  dicta 
Margarets  obiit  domnus  liberi  temmenii  in  '  --i  ei  enU  n^ibilis^  et  baro^  and 
therefore  to  have  aae  air,  and.  the  ak  to  have  airschip  guids« 

'   FoL  Die.  v.i.p.  365.    Sinclair,  MS.  p.  53, 
•    * 

%*  Balfour  reports  the  same  case  : 

Ohf  ony  jjentleman  or  baron  beand  frank-tenemenlar  allenarlie  of  any  landis, 
dcceissis,  his  air  aucht  and  sould  have  airschip  gudis,  albi^it  he  be  not  servit  air 
to  him  in  special  of  on^  landis,  bot  air  general  allenarlie. 

Balfour,  (Airschip  Gudis.)  No  5.  p.  236. 


1561.     March  12.         The  Laird  of  Traquair  against  Pa,trick  Home* 

GiF  ohy  ladie  of  heritage,  laitchfullifemaryit  with  ane  husband,  deceissis  leiv- 
and  behind  hir  na  lauchfdl  bairnis  gottin  of  hir  bodie,  the  nearest  of  hir  kirt 
sould  have  ane  just  ahrschip  of  all  gudia*  and  gm  peftening  to  hir  the  time  of 
hir  deceis ;  and  scho  m  hir  testament  or  latter- will  may  -not  dispone  the  samin 
to  hirhdsband,  or  ony  uther,  be^way  of  cxecutorie/  or  be  reaspn  of  legacie. 

iB^^^r,  (Airschip  Ctois.)  A'd  4.  ^  236.  • 

'*^*  Maitland  reports  the  same  case  : 

Anent  the  action  perse  wed  be  the  L,  of  Traquait,  m  nearest  air  to  Agnes 
Rutherford,  heretrix  of  the  land,  spouse  to  Patriclc  Home  of  Broomfiouse,  a- 
gainst  the  said  Patrick,  before  certain  Sheriffs  in  that  part,  be  deliverance  of  the 
Lords  under  the  ^hite  wax,  it  was  alleged  be  the  said  perse  war,  That  he  should 
have  ane  airship,  and  the  best  of  .everie  thing  that  pertained  to  the  said  Ruther- 
ford, to  whom  he  was  air,  and  also  should  have  the  half  of  the  haill  gear,  guids, 
and  debts,  pertaining  to  the  said  Patrick  and  the  said  Rutherford  the  time  of 


No  lo. 

Heirship  due 
to  the  heir  of 
a  baron  who 
died  infeft  in 
Unds,  though 
they  had  been 
otherwise  dis- 
posed of  than 
to  Hie  heir. 


No  II. 

An  heirets 
havinjf  no 
children,  con* 
vcycd,  by  tes- 
taioent,  her 
pxoperty 
away  from  her 
nearest  of  kin, 
Thxy  not- 
withstanding 
claiAied  heir- 
ship, and  were 
found  entit- 
led to  it» 


30   K**!' 


#' 
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No  ir.       Ws  decease  that  was  free.— It  was  alleged  be  the  defender,  That  the  eaid  per« 

sewar  had  na  right  to  airship,  nor  half  guids  foresatd,  .becaase  she  was  but  an^ 
woman,  and  spousit  the  said  defender^  and  could- have  no  gear,  because  he  be-^ 
iiig  her  husband,  was  dominus  omnium  bonorum  ;  and  also  had  no  right  ta  the  half 
of  the  gear,  as  said  is,  in  case  she  had  any,  because  the  said  Rutherford  made 
ane  testament,  and  left  certain  legacies,  and  her  husband  only  executor  and  in* 
tromitter,  to  dispone  upon  the  rest  of  her  gear  be  t}>e  legatars,  as  he  would 
answer  to  the  High  Judge;— It  was  replyit  be  the  said  persewar.  That  he  had 
gude  right  to  the  said  airship,  because  she  was  ane  lady /of  hedtage,  and  sua 
differed  fra  another  woman,  being  noheretrix  ;  and  also,  howbeit  she  made  ane 
testamer^t,  a<;  said  is>,  she  might  not  leave  in  legacy  the  airship  pertaining  to  the 
air  ;  '^nd  albeit  she  made  ane  testament,  ifi(  the.whilk  she  made  her  husband  ex^ 
ecutof.  to  dispone  upon  the  remanent  gear  by  her: legacy,  as  he  would  answet 
\&  the  High  Judge,  yet  that  takes  na  right  fra  the  persewar  to  therhalf  pf  the 
gear;  because  there  were  na  baimSf  and  be  was  nearest  of. her  kin  ;  and  the 
executor  had  no  power  to  dispone  be  reason  of  hi&  office  at  bis  pleasure,  but 
conform  to-thehw  of  G<iA  and  man,  whilk.will  that  the  nearest  of  kin  to  any 
person  that  is  deceast,  should  have  the  haill  gear,  and  not  to  be  disponit  at  the 
pleasure  of  the  executor,  notwithstanding  the  words  of  the  testament  bearing 
in  effect,  I  left  my  gudes  to  be  disponed  be  my  executors,  as  they  will  answer 
to  the  High  Judge, — It  was  alleged  be  the  defender,  That  albeit  the  said  J>cr- 
sewar  should  have  right  to  the  said  gear,  lang  or  he  persewed  the  same,  and 
$oon  after  the  decease  of  the  said  lady,  it-being  war  with  Erigland,-  becaiuse  he 
dwelt  near  to  the  border,  and  had  na  strength,  he  put  the  said  gudes  and  gear  in 
keeping  with  his  ain,<  in  the  Laird  of  Cranshaw's  house,  with  the  Laird  of  S win-, 
ton,  where  the  Englishmen,  be  invasion  with  a  great  army,  came  to  the  said 
house,  where  the  said  gudes  and  gear  were,  and  ^er  vim  majorem;  spnlziet  and 
tuik  aw^y  the  haill  gear  foresaid^  together  with  the  defender's  ain  gear  libellit, 
be  reason  foresaid.  This  matter  depending  before  the  said -Sherifl&,  and  the 
Sheriffs,  be  their  reqiiest»  desired  the  Lords  ta  give  their  coumel  to  them  in  the 
said  matter,  because  it  w«s  an  noveltie  ;  and  to  that  effect  the  Sheriffs  and  the 
paity  persewar  purchesit  ane  writing  direct  fra  the.  Queen's  grace,  desiring  the 
Lords  to'gvve  counsel  in  the  said  matter,  to  the  whilk  the  said  Lords  grantit ; 
whilk  Lords  fand  be  interlocutor,  that  the  said  persewar  should  have  ane  airship 
of  the  best  of  all  things  that  pertained  to  the  said  Lady  ;  and  a^  to  the  rema- 
nent gear,  and  exceptions  made  thereupon,  the  parties  agreed  or  the  said  ex- 
ception was  discussit,-  and  sua  the  matter  endiL. 

Maitlandj  MS.  p.  140^ 


No  12.        ^^'5-     y^^nuary  21.  W  26-        Todrio  against  Primrose. 


In  an  action  betwixt  George  Tod  rig,  ani  Mr  David  Primrose  anJ  his  spouse, 
the  Lords  fand»  That  a  woman  who.  was  infeft  in  an  annualrent  by  her  fether. 
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which  was  renounced  the  time  of  her  omrriage,  or  any  time  before  her  decease,       j^q  j^^ 
could  not  have  an  heir, .^ 

Kerse^  MS.foL  137. 


16 19.     December  17.  Keith  ngioinst  Menziss. 

No  person  may  have  an  heir,..b«t  he  who  is  either  a  prelate,  or  burges  in  fee  *^* 

uxxdenuded.    See  No  1 6.  p.  5394. 

fy.  Dicv  v^i.,p.  365^ .  Kcne^  MS./0I.  138. 


1623. .  November  29.* t      William  Rigq  agnimt  Ross  or  M*K£nzi£.  . 

No    ISm    ' 

.    FouNi>f  That  a  i^rsoa  provided  to  a  benefice  may  have  an  heir.  *' 

Fa/.  DiV.  V.  I'p.  365.    j&rx^,  MS.foL  139; 

%,f  Durie  reports  the  san:ie  case  :  . 

In  an-action  pursued  by  William  Rig  Baillie  of  Edinburgh,  against  the  eldest ': 
son  of  Mr  John  M^K-enzie,  parson  of  Dingwall,  who  was  convened  as  behaving 
himself  as  heir  to  his  father,,  by  intromission  with  his  father's  heirship  goods ; 
it  h^vci^K  alleged  that  he  could  not  be  convened  hoc  nomine^  seeing  his.  father  was 
not  a  pfersoa  of  that  quality  who  could  have  an  heir,  and  consequently  he  could 
not.  be -convened  as.intromitter  with  his  heirship,  and  so  to  make  him  heir  to  a  . 
person  who  could  not  have  an  heir ;.  seeing  his  umquhile  father  was  neither  pre- 
late, baron,  nor  burgess,  which  were  the  three  degrees  of  all  the  subjects  who      .     . 
might  have  heirs.     This  allegeance  was  repelled,  ^seeing  the  defunct  was  parson 
e£  Dingwall-;  £br  the  Loaos.  found,  That  parsons  provided  to  the  like  benefices, 
albeit  they  were  not  of  the  degree  of  prelates,  yet  that  they  might  as  lawfully 
have  heirs  as  persons  who.  were  infeft  in  any  small  annualrent,  or  in  any  small 
piece  of  land  heritably,  and  who  being  comprehended  undei^  the  name  of 
barons  or  freeholders,  had  heirs,  as  also  as  burgesses,  who,  albeit  but  mean  craftSn . 
men,  and  of  jnean  substance^  yet  they  also  had  heirs.  , 

Act.  P.f#r/0xr..  .  AU«  M^wai^  .  CUrkt.GA^m*  . 

Durie f  p.  84.  ^. 
♦^*  This  case  is  also  reported  by  Haddington  :. 

In  the  action  pursued  be  William  Rig,  against  the  aires  and  executors  of  dm- 
quhil  Mr  George  MKenzie  parson  of  Dingwall,  it  was  alleged^  That  the  de-< 
funct  could  have  no  aires,  because  he  was  neither  prelate,  baron,  nor  burgess.— 
It  was  ai/sweredt  That  being  a  beneficed  man,  he  behoved  to  be  reputed  lo  be  at 


SB9^. 


H£I|tSH!P  MOV£ABL&9. 


SfiCT*  2. 


No  14. 


3'prek<^ ;  because  the  Lord^  h^d iand^  that teivha  was  infeft  in  any  laads  or 
annualrent  might  have  an  air,  albeit  be  were  na  baron^  bjUt  only  aa  heritor. — 
In  respect  Whereof  the  Lords  repelled  the  allegcange,  and  fand»  that  he  being 
provided  to  a  parsonage  might  have  ane  air. 

Thddinjfton^  MS.  No.  293  &. 


No  15. 

An  heir  can- 
not be  pur- 
sued  upon 
the  passive 
title  of  behav- 
ing himself 
as  heir,  by 
intcomift'm^ 
with  heirship 
moveables, 
where  the 
father  ceased 
to  be  haro. 

Found  that  a 
defunct's  son 
could  not  be 
liable- pas  ihtt 
for  intromit- 
ting  with  the 
heirship 
goods,  be-  • 
cause  his  fa- 
.ther*  though 
a  burgess, 
was  not  al- 
leged to  be 
an  actual  re- 
sident, using 
trade,  but 
only  an  hono- 
xary  burgc&s. 


161%.     February  23.  Dunbar  agxiinst  LzsLrc. 

In  a  reduction  betwixt  'Dunbar  and  Leslie,  of  a  decreet  obtained  by  James 
Leslie  against  one  Dunbar,  as  charged  to  enter  heir  to  his  umquhile  father,  who 
was  cautioner  for  a  sum  of  money  owing  to  the  said  James  Leslie  by  the  Laird 
of  Mochrum,  principal  party  obliged  ;  which  decreet  was  desired  to  be  rcdckc* 
ed,  because  it  was  given  only  against  the  son  of  the  cautioner,  as  lawfully 
charged  to  enter  heir,  he  being  then  minor,  and  as  yet  is  j  likeas  he,  with  con- 
sent of  his  curators,  -produced  .a  renunciation  to  be  heir,  subscribed  by  them 
and  him,  and  so  desired  to  be  reponed.  1  his  reduction  was  raised  by  the  minor, 
and  also  by  one  who  was  cautioner  for  him  in  a  suspension,  raised  by  the  minor 
of  that  same  decreet,  upon  that  same  reason,  and  wherein  protestation  was  ad- 
mitted ;  and  therefore  the  reduction  was  also  raised  at  the  instance  of  the  cau- 
tioner in  that  same  suspension,  against  which  the  said  protestation' was  adnlit- 
ted,  and  because  the  minor  was  dead  since  the  intenting  of  the  reduction,  and 
the  day  of  conipearance  in  the  second  summons,  the  Lords  found,  That 
the  said  cautioner  could  not  use  the  said  renunciation,  the  minor,  maker  thereof, 
being  dead,  as  he  might  have  claimed  the  benefit  thereby,  if  the  minor  had 
been  living,  and  therefore  assoilzied  from  that  reason  at  the  cautioner's  instance; 
but  thereafter  the  parties  were  ordained  to  be  further  heard,  this  being  thought 
to  be  an  hard  decision. 

This  action  being  again  called  in  presence  of  the  Lords,  upon  26th  June  1628; 
this  decision  was  altered,  and  found  that  the  cautioner  might  produce  the  minora 
renunciation,  and  use  it  for  his  own  liberation,  albeit  the  minor  was  dead,  and 
.the  reason  of  his^reduction  was  sustained. 

July  &. — \i^  the  reduction  Dunbar  against  Leslie,  mentioned  23d  February 
1628,  the  defender  alleging  that  the  minor  could  not. renounce  to  be  heir,  be- 
cause res  non  fuit  Integra^  seeing  he  was  successor  to  his  father's  lands  post  con- 
tractum  debiturri,  and  also  had  behaved  himself  as  heir  to  his  father,  by  intro- 
mission with  his  father's  heirship  f50ods,  and  uplifting  of  the  mails  and  duties  of 
the  lands  wherein  his  father  was  infeft,  and  that  his  father  was  a  burgess  of  the 
King's  burgh-royal,  and  that  he  thereby  was  a  person  who  in  [law'had  aft  h*ir; 
the  defender  condescended  upon  sundry  alternatives,  whereby  he  alleged,  dbat 
res  non  erat  integra  to  the  minor  to  renounce  j  which  alternatives .  being  const- 
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dcred  by  the  Lords,  they  found,  That  a  charter  granted  to  the  minor  of  the  j^^ 
lands,  whereof  his  fathcrvras  heritor  before  the  said  charter,  flowing  from  no 
deed  done  by  the  father  to  the  son,  but  proceeding  from  the  disposition  of  the 
superior,  upon  another  party's  resignation  made  in  favour  of  the  son,  having  no 
dependancc  nor  relation  to  the  father's  right,  made  not  the  son  to  be  successor 
to  the  father  in  these  lands,  albeit  the  sasine  given  to  the  son  upon  the  foresaid 
charter,  was  after  the  coottactmg  of  the  debt  controverted  ;  for  he  could  not 
be  successor  in  his  father's  right  of  these  *  lands,  t-he  right  whereof  he  had  ac- 
quired aliunde  as  said  is }  for,  seeing  the  father's  right  stood  in  his  person,  and 
the  son  daimed  no  right  to  these  lands^  whereby  the  creditor  might  claim  the 
same  right  by  adjudication  or  otherwise,  and  therefore  the  pursuer's  answer,  to 
elide  that  member  of  the  condescendence,  viz.  whereby  the  defender  had  al- 
leged, that  the  minor  succeeded  to  his  father's  lands  foresaid,  was  found  rele- 
vant to  elide  that  alternative  ;  and  also  where  the  defi^nder  condescended  that 
be  had  succeeded  to  his  father  in  some  other  lands,  whereon  he  was  special,» 
that  alternative -was  found  elided  also  in  that  part  by  this  reply,  viz.  that  the 
superior  had  obtained  decreet  against  his  father,  decerning  all  his  evidents  of 
these  lands  to  make  no  faith  ;  after  which  decreet,  he  had  for  sums  of  money 
obtained  to  himself  a  new  right  of  the  same  lands ;  which  the  Lords  found  re- 
levant, seeing  there  was  nothing  qualified  to  detect,  that  that  infeftment  after 
the  said  decreet,  way  obtained  by  the  procurement  and  travels  of  the  father  j  - 
and  where  tbe.defender  condescended,  that  the  minor  had  nieddlei  and  intro* 
HiUted  with  the  evidents  of  the  said  lands  wherein  his  father  w^s  infeft,  and  so 
alleged  that  by  that  deed  he  had  behaved  himself  as  heir,  that  was  repelled, 
andthe  intromission  mihlhe  evidents,  (no  other  deed  being  dene  thereon,)  was 
not  sustained  ^aktt  >to/^  ej^ctum  ;  xieither  was  it  sustained  that  it  was- alleged,  that 
the  minor  had,  since  the  decease  of  his  father,,  in  some  writ  and  evident  sub- 
scribed ^9  heir,  and  so  professing  himself;  for  the  Loans  found,  that  the  sub- 
scribiog  of  the  writ,  bearing  tljat  designation  of  the  party,  was  not  enough  to 
make  him  heir,  not  Ireing  done  in  re  bareditaria,  specially  the  pursuer  sub- 
scriber being  then  and  yet  nunor  ;  and  where  the  defender  condescended,  that 
the  minor  bad  intfomitted  with  the  mails  and  duties  of.  the  lands,  wherein  his 
fhther  was  infeft,  that  was  elided,  because  the  father's,  .relict  had  a  tack  there- 
of fbtlver  lifetime,  by  whose  tolerance  he  had  intromitted  ;  which  the  Lords 
found  relevant,  and  declared  that  the  tack  being  proven  by  writ,  the  toler- 
ance might  be  proven  by  witnesses  against  this  party ;  also  the  Lords  found. 
That  the  defunct  being  denuded  of  the  heritable  right  cf  his  lands  by  a  decreet, 
decerning  the  evidtnts  thereof  to  make  no  faith,  f  he  had  no  other  lands  where- 
in he  stood  infefit  the  time  of  his  decease,  he  was  not  such  a.person  wha  might  have  . 
an  bein, so a& if  because  he  was  (x^zzbarO)  he  so  continued,  qum  semel  baro^  semper 
baro,  which  rule  holds  but  presumptive ^  viz,  that  where  on?  is  l^aro  shown,  it  is 
presumed  he  so  continues ;  and  which  presumption  holds,  except  it  be  contrary- 
wise  shown,  that  he  was  really  denuded,   and  then  the  presumption  ceaseih, 
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No  IJ*       ^uia  pntsumptio  cedit  veritaii ;  and  where  the  defender  condescended^  that  th« 

lather  was  a  burgess  of  some  royal  burgh,  the  Lorz>s  found  not  that  relevant, 
because  it  was  not  alleged  that  he  was  an  actual  resident  burgess,  indweller  with* 
in  burgh,  and  using  the  exercise  of  a  burgess  by  trade ;  o^hich  noticing  allege 
ed,  but  only  that  he  was  civis  bonBrarius^  the  Lords  found  that  made  him  not  to 
be  of  such  a^quality,  asthat  thereby  he  had  ^n  heir,  who  might  be  convened 
as  heir,  for  intromitting  with  the  best  moveable  goods  pertaining ^^o  the  d&< 
fiinct. — See  Passive. TiTLE.^^PERSONAL^nd  Transmissible. — Proof, 

•Act.  Stuart  &  Gibson.  Alt.  Nicohon  &f  Mowta.  ■  Clerk,  Sc§t. 

FoL  Die.  V.  I.  p.  365.     Durie^  f*  349.  &  383. 

*0*  Auchinletk  reports  Ihe  same  case  : 

He  behaves  himself  as  heir  who  is  irifeft  in' his  lather's  lands,  or  any  part 
thereof,  titulo  lucrativo  post  contractum  debitum,  or  he  who  intromits  with  bis 
father's  heirship  goods,  or  uplifts,  after  his  father's  decease,  the  farms  and  duties 
pertaining  to  his  father. 

zAucbinleeky  MS.  p.  1. 

"****  Spottiswodd  also  reports  this  case  : 

*  James' Leslie  having  obtained  a  decreet  against  Hugh  0unbar,  as  lawfully 
charged  to  enter  heir  to  his  father^  and  having  charged  thereupon,  Dunbar  sus- 
pended Hpona  renunciation  produced  by  him,  subscribed  with  consent  of  his 
curators. — AUeged  by  Leslie,  He  could  not  renounce,  because  he  had  intromit- 
ted  wit4i  certain  heir^p  moveable  goods  belonging .  to  the  &ther. — Answered^ 
"That  his  father  was  not  such  a.  person  who  could  have  an  heir,  being  neither 
prelate,  baron,  nor  burgess*— To  which  Jt  was  replied^  That  he  offered  to  prove 

he  was  burgess  of- some  burgh  royal, It  was  found  by  the  Lords,  Thatk 

was  not  enough  to  be  civis  bonorarius  of  any  burgh,  but  that  one  behoved  to  be 
an  actual  trafficking  merchant,  otherwise  he  was  not  one  of  those  persons  com- 
prehended under  that  maxim,  whose  heir  might  be  burdened  for  intromission 
.with  any  of  the  moveable  heirship. 

TSpoiiifiwoodf  p»  138; 


No  i5. 


1629.    July^.  A.  against  B. 

A  prelate,  baron,  or  burgees,  may^have  an  heir ;  bat  if  one  wbo  had  heri« 
tage  was  denuded  of  his  heritage  in  his  own  time,  and  died  not  infeft  in  lands, 
he- can  have  na  heir^  -  which'is  an  exception  from. the  rule. 

FoU  Die.  V.  i.p.  365.     Aucbirdeck,  MS. pi  3. 
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1636.     January  ^j.    \      St^ato^  .^/^iW^^ljpciRt^sipp.  * 

One  Straton  pursuing  Alexander  Chirnsidi^,  son  to  tutiquhile  L.  Eastnisbet, 
for  payment  x)f  500  merks  addebted  to  his  father,  as  behaving  himself  as  heir  to 
him,  by  intromission  with  his  heirship  ^gpgdf^  or, as  successor  to  him  titulo  lucrU" 
tivo  post  contractum  debitum^  in  so  far  as  he  was  infeft  in  his  father's  lands  after 
the  date  of  this  bond  iibeiled,  granted  to  the  pitfsuer  ;  upon  the  which  two  al-r 
tematives,  the  parties  being  heard  to  dispute,  the  Lords  found  the  first  purged, 
and  that  he  could  not  be  subject  to  pay  the  debt  libelled,  as  behaving  himself 
fits  hdr,  by  intromisison  with  his  father*s  heirship  goods,  seeing  it  was  alleged, 
that  his  father's  whole  lands  were  comprised  from  himself  by  his  creditors,  and 
the  legal  reversion  expired  before  his  decease,  whereby  he  ceased  to  be  baro^ 
and  consequently  could  not  have  heirship^  by  intromission  wherewith  any  could 
be  <:onvened  as  heir  :  Likeas  it  was  alleged,  that  he  died  at  the  horn,  and  his 
gift  of  escheat  was  gifted  and  declared,  whereby  the  donatar  would  have  right 
to  all  the  moveable  heirship);  which  two  exceptions  were  found  relevant  to  purge 
^hat  fint  alternative  ;  and  for  purging  of  the  other,  where  he  was  convened  as 
^llpcessor  by  the  foresaid  infeftment  granted  to  him,  be  alleged,  that  that  in- 
feftment  wasredu<ied  in  foro  contentiose,  by.  a  creditor  to  his  father,  which  cre- 
ditor had  comprised  the  lands.  And  it  being  replied,  that  that  reduction  can- 
not make  the  defender  to  cease  to  be  successor  to  his  father,  in  so  far  as,  since 
the  said  sentence  df  reduction,  he  had  received  great  sums  of  money  to  ratify 
-and  approve  th^  said  decreet ;  and  seeing  he  had  gotten  so  great  sums,  quocun^ 
que  nomine  the  same  were  given,  yet  in  effect  and  in  truth  the  same  being  given 
to  him,  who  was  apparent  heir  of  the  debtor,  and  for  no  other  cause,  but  un- 
der  the  name  of  an  act  composed  and  accorded  to,  for  the  purpose  to  defraud 
the  debtor,  albeit  it  was  truly  given  to  renounce  all  hrs  rights  and  to  ratify  the 
compriser's  heritable  right,  therefore  he  behoved  to  be  reputed  successor.— 
The  Lords  found  tjiis  allegeance  also  relevant  to  purge  the  alternative,  and  in 
respect  thereof,  that'he  could  not  be  convened  as  successor,  notwithstanding  of 
the  reply,  which  was  not  respected,  but  was  repelled  ;  for  in  effect  what  money 
was  alleged  given  to  the  defender,  to  ratify  the  decreet  of  reduction  of  his 
right,  was  in  effect  received  and  delivered,  that  he  might  not  be  reputed  suc- 
cessor, likeas  if  he  had  renounced  to  be  beij-,  and  had  received  money  to  ratify 
that  renunciation,  he  could  not  oe*  fo'Urid  'to 'be  heir  thereby;  and  the  Lords 
found.  That  if  the  creditor  pursuer  could  qualify  any  prejudice,  which  he  could 
sustain  by  the  defender's  ratifying  of  the  decreet  reductive,  and  that  there  was 
any  ground  subsisting  in  his  person,  yrhereby  his  heritable  right  might  be  sus- 
tained, and  the  decreet  reductive  taken  away,  from  the  which  he  is  debarred 
by  the  defender's  ratification  of  the.  sentence  reductive,  ea-  casu,  tlie  Lords 
would  consider  thereof  as  a  reason,  which  ,might  make  the  dcfeRder.  liable  t* 
the  creditor ;  but  if  that  could  not  be  shown,  (as  it  was  not  shown  by  the  pur- 
suer) then  the  right  competent  to  the  defender  is  yet  standing  to  the  fore,  un- 
Vou  XIIL  30  L 
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taken  away,  and  may  be  sought  for  and  claimed  by  the  creditor,  after  what 
legal  manner  he  thought  most  expedient,  whereof  the  Lords  thought  that  in 
reason  he  ought  not  to  be  prejudged.    See  Passive  Title. 

FoL  Die.  V.  I.  f.  365.    DuriCy  p.  791. 


1664.      Julfig.  ScRlM»OUJi  ^cflWl  EXECUTO&S  of  MURRAT*. 

f 

One  dying  infeft  in  an.  aUnualrent,  has  heirship  moveables ;  for  as  the  air* 
nualrent  is  zftuduni^  an  anouHlrenter  may  be  esteemed  a  haro  as  well  as  a  petty 
feuar. 

•  «  ■ 

iV.  JDis.  V.  l.^.  365,    ^tmr^ 


*^*  See  this  case,  No  4.  p-  465* 
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1^66.    yarvuary  27.         Colokeji^  Jamis  Moktcombry  against  Stuart, 

In  tlie  declarator  betwixt  these  parties,  mentioned  the  24th  instant,  voce  Heri- 
table and  Moveable,  it  Vi^i alleged^  That  the  plenishing  and  moveables  could 
not  be  declared  to  belong  to  the  pursuer,  by  virtue  of  Dame  Elizabeth  HamiU 
ton's  disposition,  in  so  far  as  concerns  thd  moveable,  heirship,  in  respect  it  was 
done  on  death-bed,  and  could  not  prejudge  the  defender,  who  is  heir,  even  as 
to  the  heirship  moveabJes. — \x,  was  answered^  That  the  said  Dame  Elizabeth 
being  infeft  neither  in  land  nor  annualrent  in  fee,  could  have  no  heirship.^^It 
was  answered^  That  her  husband  and  she  were  infeft  in  certain  lands  by  Home 
of  Foord,  which  were  disponed  to  her  husband  and  her  in  conjunct-fee,  and  to 
the  heirs  of  tlie  marriage  ;  which  failing,  to  whatsoever  person  the  said  Sir  Wil- 
liam should  assign,  or  design  ;  and  true  it  is,  he  had  assigned  that  sum  to  his 
Lady,  whereby  she  had  right  of  the  fee,  and  so  might  have  heirship. 

The  Lords  found,  That  this  designation  made  the  Lady  but  heir  apparent 
or  of  tailzie,  whereupon  she  was  never  infeft ;  and  by  the  conjunct-fee,  she  was 
only  liferenter ;  and  that  the  assignation  to  the  sums  and  right,  gave  not  her 
heirs  any  heirship  moveable, 

,TqI.  Die.  V.  I.  /.  365.     Stair ^  v.  i.p.  345. 
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A  man  taking 
to  himself 
lands  in  life* 
rent,  and  to 


1668.     Tebruary  i. 


against  Scot  and  Muirhead  her  Husband. 


Mr  Hary  Scot's  daughter,  and  her  husband  Mr  John  Muirhead,  for  his  in^ 
terest,  being  pursued  as  representing  the  said  Mr  Hary,'  for  a  debt  due  by  him, 
the  pursuer  insisted  on  the  title  of  behaving  as  heir  by  intromission  with  his 
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^tmtuhh  heinbip.-^It  trw  alks^^rTi^l  h^  «ouW  mA  hvn^  aa  heirship,  being 

neither  prelate,  baron,  nor  burgcs^^-f  It  was  aniwcr^.  That  he  had  acquired  thrt 
bad  cbadesocndcd  upoa  to  hiimelf  in  liferent,  and  to  bis  daughter  in  ftei 
which  was  equivalent  as  if  she  h*d  succeeded  to  him  in  the  said  lands. 

The  Ijords  assoikied  from  that  title,  ha  respect  he  had  no  right  in  his  per- 
son,  in  which  she  could  have  succeeded.  Some  were  of  opinion,  That  if  the 
right  had  born  the  ordinary  clauses,  and  a  power  to  dispone  and  wadset,  npt^ 
withstanding  the  fee  in  the  person  of  the  (laughter,  that  in  law  he  ought  to 
be  considered  and  looked  upon  as  a  baron  ;  being  in  effect,  and  upon  the  mat- 
ter a  iiar. 


No  dGb 

his  daughter 
in  fee,  U  not 
a  baron,  and 
has  no  heir- 
ship  move* 
ablcs. 


1674.     D<cember  22. 

The  Heirs  Portioners  of  Seaton  of  Blair  against  Seaton. 

John  Seaton  of  Pitmeddcn  did  apprise  the  lands  of  Blair  in  nnno  1638,  and 
^vas  thereupon  infeft  j  after  his  death,  James  Seaton,  his  eldest  son,  did  dispone 
the  right  of  the  lands  to  George  Seaton,  eldest  son  to  the  debtor,  with  warran- 
dice; but  in  respect  that  the  said  apparent  heir  was  never  served  heir  nor  in- 
feft, Sir  Alexander  Seaton,  the  second  son,  now  becoming  apparent  heir  to 
his  father,  grants  a  bond,  wherupoti  the  rights  of  the  lands  of  Blair  are  apprised 
from  him  as  charged  to  enter  heir,  whereupon  the  heirs  of  George  Seaton  pur* 
sue  Sir  Alexander  Seaton  as  representing  his  brother  James  Seaton,  upon  the 
clause  of  warrandice  in  James'y  dliJposttion,  antl  hislst  against  him  as  behaving 
as  heir  to  his  brother  by  drawing  of  his  heirship  moveables,  or  getting  a  com- 
position therefor,  or  intromittidg  therewith ;   2J0,  As  lucrative  successor  to 
lum  by  a  disposition  granted  by  the  said  Jamef  his  brother  to  the  suid  Sir  Alex- 
ander.   The  defender  alUged^  That  the  iirst  i;i>ember  of  the  condescendence 
onght  to  be  repelled  ;  imo.  Because  the  defunct  was  never  infeft  in  any  lands, 
and  so  co>\ild  have  no  heirship,  being  neither  prelate,  barcm  nor  burgess  ;  aJp, 
The  defunct  was  rebel,  and  tm  escheat  was  gifted  atid  declared  during  his  own 
Hfe,  long  before  iim  intenting  of  this  cause,  which  doth  purge  the  defender's 
intromission,  who  thereby  is  comptable  to  the  donatar,  and  to  no  creJitor,  in 
the  same  way  as  confimrntitm  ^  ^mcutors  ptirgeth  vitious  intromission. 

Both  which  the  LoRns  found  relevant. 

And  las  to  the  second  member,  the  defender  alleged^  That  it  is  not  relevaitf, 
for  albeit  a  disposition  to  an  apparent  heir  who  is  alioqm  successurus  be  praceptio 
htreditatiSj  znd  infers  a  passive  title,  yet  that  is  only  extended  to  descendants 
and  never  to  collaterals  who  are  not  apparent  heirs,  so  long  as  descendants  are 
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itispe,  and  therefoYe  alienation  of  wardJands  to  brothers  or  other  collatoiab 
iofers  recognition,  but  to  descendants  it  dothrnot.. 

The  Lords  foufid  that  the  disposition  by  one-  brother  to  the  other,  did  not 
infer  hinv  to  be  lucrative  successor.    See  Passive  Title. 

FoL  Die,  V.  I,  p.  365*    Stziir^  v.  2.  pl^  ^pfo 


*^*  Dirleton  reports  the  same  case : 

It  was  found  in  the  case,  Sir  Alexander  Seaton  of  Fitmcdden.ro^i/r^i  Seatoa* 
of  Blair,  that  Pitmedden's  brother,  thou^  he  was  apparent  heir  to  a  baron,  h^ 
could  not  have  a  moveable  heirship  ;  because  he  was  not  actually  baro.  Some 
were,  of  opinion,  that  as- to  that  advantage,  and  priTilege  of  having  a  moveable 
heirship,  it  was  sufficient  that  the  defunct  was  of  that  quality,  that  he  was  one 
of  these  estates ;  seeing  a  person-  once  bar^  though  he  be  denuded  is  semper 
baro  as  to  the  effect  and  interest  foresaid ;  and  a  prelate,  though  for  age  he 
should  become  unable  to  serve,  and  demit,  yet  is  still  a  prelate  as  to  that  effect; 
and  the  apparent  heir  of  a  baron,  who  has  right. and  in  potentia proxima  to  be  a 
baron^  and  is  peer  to  barons,  and  may  be  upon  the.  assize  of  noblemen  and  ba«» 
rons,  if  he  should  be  prevented  with  death  before ,  he  be  infeft,  it  were  hard  to 
deny  him  the  privilege  foresaid,  that  his  heit  should  have  his  moveable  heirr- 
ship ;  and  if  his  heir  would  have  the  benefit,  as  to  a  moveable  heirship,-  his  in* 
tromission  with  the  same  ought  to  import  a.  behaviour, . 


Reporter, .  Lard.  Forrtt* 


Dirletwir  No  log.  p.  g6. 


No  22^ 


1678;     November  ^i.        Doctor  Jameson  against  Thomas  Waugh. 

A  MARRIAGE  dissolving  within  year  and  day  sine  prole^  the  Lords  found  the 
gift  given  by  the  wife's  friends-  fell  to  her  executors,  and  by  the  husband's 
friends  fell  to  the  husband's  executors,  and  the  rest  in  unoquogtie  genere  be- 
longed to  the  heir,  because  he  died  infeft  in  an  annualrent,  (though  it  was  only 
a  trust),  which  made  him  baro^  he  never  being  denuded.      '* 

FoU  Die.  V.  I.. p.  365;'    Ftmntdinball,  MS.  * 


No  23. 

was  daughter 
to  an  Earl 
and  wife  to  a 
cburctman, 


1695.     December  25. 


HAmiToih 


Arbruchell  reported  Cochran  of  Kilmaionock  against  the  Oqchess  of  Ha- 
milton, in  a  reduction,  the  title  whereof  was  an  adjudication  of  the  barony  of 
Evandalc,  out  of  which  Lady  Margaret  Kennedy  had  an  heritable  bond  from 
the  Duke  for  5^,000  merks,  but  was  never  actually  infeft  thereupon,    jilleged^ 
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The  adjudication  is  nuU,  because  it  does  not  adjudge  the  right  oC'the  sum  con^ 
tained  in  the  said  bond,  (as  it  ought  to  have  done,)  but  only  the  lands  of  Evan- 
dale,,  on  a  false  supposition,  as  if  she  had  stood  infeft  therein,  (us  she  did  not,) 
and  so  it  can  be  no  title  for  a  reduction.  Answered^  The  said  bond  was  men- 
tioned in  the  narrative  of  the  decreet,  and  the  conclusion,  which  was  sufficient 
to  sustain  the  diligence*  Replied^  The  conclusion  could  not  exceed  the  pre- 
mises, and  it  being  omitted  in  the  subsumption,.  it  was  altogether  defective  and 
informal;  which  the  Lords  found,  though  generally  the  diligence  of  credit 
tors  are  more  favourable  than  to  be.  overthrown  on  small  quiddities  and  omis- 
sions in  exact  libelling.  In  this  process  there  was  also  another  member,  where-f 
in  he  insisted  to  have  his  right  declared  to  the  said  Lady  Margaret's  moveable 
heirship.  Alleged,  by  the  act  53d  Pari.  1474^  $he.  could  have  none,  being  nei- 
ther baron,  prelate  or  burgess.  Answered,  She  was  an  Earl's  daughter,  and  so 
a  baroness ;  she  was  wifcto  a  minister,  viz.  to  Doctor  Gilbert  Burnet,  after- 
wards a  bishop,  and  she  had  a  bond .  bearing  infeftment  in  lands,  though  not 
actually  taken.  .  The- Lords  found  none  of  these  sufficient  to  give  her  heirship- 
moveables,  unkssinfeftraei^t.  had  truly  followed,  though  .the  brocard  has  been 
much  extended  from  its  original  design  ;.  for  now  any  tradesman  infeft  in  lands 
will  be  reputed  a  baron.  y«p/2^  the  effect  of  moveable  heirship,  or  of  being  a  ba» 
ron's  peer,,  to  pass. upon  hi^  assize;  so  mui:h  have  we  sunk  and  deviated  from 
the  meaning,  of  that.,  old  maxim,  vvhen  first  introduced  from  the  pares  curies  of 
the  feudal  law*  . 

jFo7.  DiVr  V.  I.  p.  365.     Fountainball,  v.  i..p.  692.  . 
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{698^  .  November.  22*. 


CvM^usG^  against  Gumming. 


One  giyes-an  assignation  to  an  heritable  debt,:  but.  he  afterwards  dying  withr* 
out  coming  to  kick  and  market,  the  heir  reduces  the  assignation  ex  capite  lecti  ; 
whercuppn  Jthq  assignee  intents  a  process,  against  the  cedent's  executor,  to  pay 
the  sum  assigned  out  of  the  moveables,  on  this  ground,  that  legatum  rei  aliena 
scienter  legate  makes  the  executors^  liable  ta make. it.  effectual  quoad  valorem^ 
both  by  the  Roman  law,  \  4,  Institute  delegate  and  ours,  2d  Dec.  1674,  Cranston 
ctmxra  Brown,  mce  C^on  potxht  non  fecit.  -  Alleged  for  thrJExecutor,  That  thiis 
cannot  be.  called  res  alienar  for  the  heritable  bond  was  his  own^  ^dOy  Neither 
can  it  be  called  legatum^  .for  it  is  conveyed  by  assignation,  which  is  a  deed  inter 
vivoSf  and  so. the  brocard  does  not  meet. .  The  Lords  found  the  executor  not 
liable  to  make  up  this  debt.  > 

He  had  another  process  for,  the  moveable  heirship,.  Alleged^  There  can  be 
no  heirship  save  where  the  defujict  was  a  prelate,  baron,  or  burgess,  none  of 
which  he  was.  Answered^  He  had  an  heritable  bond,  which  was  sufficient, 
though  no  infeftment  was .  takeu  thereon. .  2do,  The  defunct  was  the  son  of  an 
actual  burgess,  though  he  was  not  entered  himselfV    Replied,  Wadsets  or  pther 
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No  241  heritable  rights  never  mate  on?  a  baron  in  the  teaso  of  mbves^bfe  hcirsbip»  with- 
out they  be  completed  by  infeftmcnt ;  and  though  it  is  the  degree  and  quality 
that  must  be  regarded  in  this  case,  yet  even  an  infeftment  of  annualient  baa 
been  sustained  to  4nfer  heirships  Scrymzeour  contra  the  JExecutors  of  Murray, 
No  J  8.  p.  5396.  And  as  to  his  being  a  burgest>'s  son,  non  relewU,  for  an  bono* 
rary  burgess's  son  gives  no  right  to  heirship,  much  less  one  unentered,  Lesly 
contra  Dunbar,  No  15.  p.  5392.  The  Lords  found  the  heritable  bond  where- 
on  infeftment  had  not  followed  did  not  give  his  heir  right  to  claim  moveable 
heirship  ; .  but  found  he  had  right  thereto  by  the  defunct's  being  heir  to  an  ac- 
tual burgess,  who  might  have  entered  when  he  pleased,  and  bore  stent  in  the 
town  of  Glasgow  as  a  trafficking  burgess.     See  Quod  potuit  non  fecit, 

FoL  Die,  V.  -I.  p.  365.    Fount ainhall  v.  a.  p.  16^ 
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1730.     February.  Monro  against  Monro. 

A  MAN  having  purchased  an  estate,  l:cok  the  infeftments  of  the  same  to  him^ 
sdlf  and  spouse  in  conjunct-fee  and  liferent,  and  the  heirs  of  the  marriage  in 
fee  ;  whom  failing,  to  the  longest  liver  of  him  and  his  spouse  and  their  heirs 
and  assignees.  There  happened  to  be  no  heirs  of  the  marriage,  whereby  the 
wife  surviving,  fell  to  have  right  to  the  lands  in  virtue  of  the  said  provision ; 
but  she  also  dying  without  being  served  heir  of  provision,  it  was  questioned  be- 
twixt her  heir  and  executor,  Whether  she  could  haye  heirship  moveables  ?  It 
was  argued  for  the  heir.  That  a  conjunct-fee  in  the  person  of  a  relict,  has  aU 
the  effects  of  a  simple  and  absolute  fee,  excepting  the  power  of  alienation.  It 
was  argued  onthe  other  side.  That  such  a  conjunct-fee  resolves  merely  intoa 
liferent  which  is  but  a  servitude  j  and  with  respect  to  which,  there  can  neither 

be  an  heir  nor  heirship  moveables. ^The  Lords  found  no  heirship  moveables 

due.    See  Appendix. 

FoL  Die.  V.  I.  p.  365. 


'No  269       ^744*    December  15.  Irvine  agaimt  Irvine. 

A  person  infeft-in  some  houses  in  a  village,  was  found  to  have  heirship  move- 
ables. 

FoL  Die.  V.  3.  p.  264.    JD.  Falconer. 

^^  See  this  case,  "No  49.  p.  2304. 

\ 
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In  what  cases  not  claimable^ 


1480.    June  .27.        John  Johnston  against  Gawin  Johnston. 

GiF  ony  man  alledgcand  hiai  to  be  air  to  ony  uthcrj  clarais  eny  airschip  gudis, 
and  it  happia  the  exceptioun  of  bastardrie  to  be  objectit  aganis  him  befoir  the 
tetioporal  or  secular  judge,  the  iudge  sail  refer  the  knawledge  thairof  to  the 
spiritual  judge :  And  gif  bastardrie  be  sttffici#»tUe  provin  aganis  him  befoir  the 
spiritual  judge,  the  temporal  judge  sail  xlecern  na  airschip  to  pertene  to  him, 
because  aoe  bastard  may  not  be  aoe  air,  nor  crave  airschip  gudis. 

,  Balfour^  (Airschip  Gudis.)  No  6.  p.  236.  . 


No  27. 


1540.     March  8.  Jan£t  Scot  against  N.  Blair. 

Albeit  that  anc  be  servit  air  general  to  ony  of  his  predicessouris,  a$  to  prelat, 
baron,  or  burges,  zit  nevertheles  gif  he  be  not  servit  air  to  him  of  sum  landis, 
or  sam  immavabill  gudis,  he  may  not  clame  ony  airschip  gudis ;  because  in  this 
cais  all  the  movabill  gudis  pertenis  to  the  exccutouris,  without  ony  deducti^un 
or  defalcatioun  of  airschip. 

Balfour^  (Ai&schip  Gudis.)  No  5.^.  236.  . 


No  28;' 


1583.     February."       LAnurof  Craio  against  Laird  of  Powrie,  Ogilvie.  . 

The  Laird  of  Powrie,  Ogilvie,  being  pursued  by  the  Laird  of  Craig,  for  de- 
liverance of  ane  house,  and  fortalice  of:  the  Craig,  it  was  alleged  be  Ogilvie, 
That  Roger  Wood,-father  to  the  Laird,  and  to  whom  he  was  heir,  aut  saltern  pro 
barede  se  gessisset^  had  set  to  him  lackland  assedation  of  the  Mains  of  the  Craig, 
with  the  tower  and  fortalice  of  the  same,  et  sic  quern  de>  evictione  tenet  actionem 
eund^  i^c.  he  quaUficd  pro  barede gerere^  that  the  said  Laird  of  Craig  had, in- 
tromitted  with  the  heirsliip  goods,  such  ^as  beds,  boards,  ploughs,  harrows  and 
horse,  w^ith  the  place  pertaining  to  his  umquhile  father,  called  ^ 

It  was  answered^  That  the  excipient  could  not  be  heard  to  allege  intromis* 
sion  with  any  heirship  goods,  because- the  father  of  the  pursuer,  Ro^jer  Wood, 
deceased  the  King's  rebel,  and  at  the  horn  ;  and  so  if  any  goods  he  had, 
the  same  pertained  to  the  King's  Majesty  and  his  treasurer,  and.na  other  per- 


A  person 
vtho  dies  at 
the  horn,  vrill 
have  no  heir- 
ship xnove« 
ables. 


No  29. 
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son  could  have  just  interest  to  have  intromission  with  the  same.  To  this  was 
answered,  partly  be  reasoning  among  the  Lords,  partly  at  the  bar.  That  the 
horning  of  the  defunct  took  not  away  .the,  intmmission  and  deed  of  him  qui  se 
gesHt  pro  harede,  for  albeit  a  man  be  at  the  horn  m>n  prhatur  jure,  ab  intestat<> 
succedendi  active  et  passive,  and  a  man  may  be  at  the  horn  and  have  no  heir, 
and  being  at  the  horn,  others  may  succeed  to  him.  Hac  est  t>pinio  Soldi,  in  L. 
l.C.De  baredibus  instituendis,  ubi  loquitur,  de  et  deportat.  qui  ftctione  jurit 

idem  est  cum  eo  quern  nos  dicimus  at  the  horn Tns.  Lords  found  be  inter- 
locutor. That  the  horning  took  away  all  intromission  with  heirehip  goods,  and 
that  the  party  could  not  be  heard  to  aUegc/ro  baredf  gerere,  in  respect  of  the 
said  horning. 

■i:ohil,MS,p.2'iS^ 


No  30. 

A  relict  har-* 
intromitted 
with  the  heir- 
<bip,  was  aU 
lowed  deduc- 
tion for  the 
maintenance 
•f  her  «hild« 
ren,  atth'o* 
never  entered 
heirt  to  the 
^funct. 


1629.    yune  27, 


ROBEKTSON  and  TRAquAiR  i^ainst  Dalmahot. 


A  UEFONCT  dying,  leaving  two  bairns  and  his  wife  behind  him.  which  two 
bairns  were  entertained  by  the  relict  their  -njother  during  their  lifetimes ;  likeas 
she  intromitted  with  the  goods  of  her  husband,  and  such  as  were  heirship  after 
the  decease  of  the  bairns,  who  died -never  being  served,. nor  entered  heirs  to  the 
defunct, -the  defunct's  brother  being  served  heir  to  him  makes  another  assig- 
nee-to  the  heirship,  thereby  pertaining  to  him ;  which  assignee  pursuing  the 
TeKct,  as  haver  of  the  heirship,  for  delivery  of  the  same  to  him;  it  was  found 
that  the  relict's  entertaining  ofthe  bairns -ought  to  be  allowed  to  her,  and  defalk- 
ed off  the  first  end  of  the  price  of  the  said  heirship,  which  was  so  found,  albeit 
the  pursuit  was  moved  by  the  assignee  to  the  heir,  and  albeit  the  bairns  enter- 
tained by  her  were  never -served  heirs,  and  so  had  no  right  themselves  to  claim 
the  heirship,  and  albeit  the  entertainment  was  made  by  the  mother  of  her  own 
bairns,  and  $0  thereby  presunaed  to  have  been  done  ex  pietate  materna,  albeit 
neither  the  entertainment  was  liquidate  nor  any  action  intented  therefor,  not- 
.  withstanding  whereof,  the  said  exception  was  sustained. 

Ditrie,  p.  45a. 


1667.    November  1. 


"No  3 1. 

A  son  having 
renounced  to 
be  heir  to  his 
father,  found 
tlitt  the  heir- 
ship move- 
ftbles  belong 
to  the  father'f 
executor. 


Pollock  against  Pollock. 


John  Pollock  havmg  granted  a  bond  of  5000  merks  to  Jamcshis  second  sou 
of  the  first  marriage,  the  said  James  intented  and  pursued  for  payment  both 
Robert  eldest  son  ofthe  same  marriage,  heir  of  line,  and  Johh  eldest  son  ofthe 
second  marriage,  and  heir  of  provision,  as  charged  to  enter  heir  respective.  It 
was  alleged  for  the  heir  of  the^first  marriage,  That  he  offered  to  renounce  •  and 
for  the  heir  of  provision,  That  the  heir  of  line  ought  to  be  first  discussed  hf 
adjudication  ;  snd  condcscenddfl  upon  movejible  heirship,  which  might  be  ad- 
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jndged^    It  was  answered  far  tbe  heir  of  line,  that  his  father,  having  provided       Ho  jia 

him,  bad  taken  ffom  him  a  renundation  of  all  that  could  belong  to  him  as  heir. 

so  that  he  could  hare  no  right  to  the  moveable  heirship,  which,  in  respect  of 

Tiis  reAunciationy  would  be  con^dered  as  other  moveables  and  fall  under  execu- 

try.    It  was  replied  for  the  heir  of  provision,  That  by  the  renunciation,  the 

heir  of  line  had  renounced  hb  kindness,  to  the  eflfect  his  fathar  might  have 

power  to  dispose  of  the  heirship  ;  but  his  &ther  not  having  disposed  tbereofi 

the  right  returned  to  the  heir  of  line  again,  the  renunciation  being  in  favours 

of  him  and  his  heirs ;  as  in  renunciations  of  that  nature  as  to  lands,  if  the  fa* 

ther  does  not  dispose  of  the  same,  they  vnli  notwithstanding  belong  to  the  heir. 

Some  of  the  Lords  thought,  there  should  be  a  difibrence  betwixt  lands  an4 

moveable  heirship ;  in  respect  the  right  of  lands,  wherepf  the  father  died  m^ 

feft,  cannot  be  settled  in  the  person  of  any  other  but  the  heir,  who  therefore 

ought  to  have  right  notwithstanding  of  the  renunciation  }  but  the  moveables 

which  should  fall  under  heirship  by  the  renunciation  of  the  heir,  cease  to  be 

heirship ;  and  may  be  confirmed  as  other  moveables  :  Others  thought,  that  the 

effect  of  such  renunciations  should  be  the  same  as  to  moreables  and  landaj;  the 

father's  intention  being  one  and  the  same  for  both  ;  and  therefore,  as  the  right 

in  the  construction'  of  the  law  returneth  to  the  heir  of  the  father^  who  doth 

not  otherwise  dispose  of  his  lands,  there  is  the  same  reason  as  to  moveable 

heirships ;  and  as  to  the  pretence  foresaid,  it  is  of  no  weight,  seeing  if  it  were 

the  intention  of  the  father,  that  by  such  renunciations  the  son  should  be  denuded, 

without  return,  though  the  father  should  not  dispose  of  his  lands,  the  son  may 

be  punned  and  forced  to  denude  himself,  that  his  renunciation  may  be  effectual 

in  favours  of  the  nearest  of  kin. 

The  Loans,  before  answer,  ordained  the  renunciation  to  he-produced,  that  they 
might -consider  the  tenor  of  it,. 

1 668.  yanuary  I7.-*>The  Lorbs  having  considered  the  renunciation  mention-* 
ed  above,  found,  that  it  being  in  favours  of  the  second  marriage,  and  in  effect 
an  assignation,  could  not  accresce  to  the  granter. 

Dirleton^  No  107.  p.  45.  \S  No  138.  p.  57. 

^^  Stair  reports  the  same  case  : 

Umquhile  John  Pollock  in  the  Cannongate^  having  given  a  bond  to  James 
Pollock  his  son  of  5000  merks,  he  pursues  Robert  Pollock  the  heir  of  line,  and 
— —  Pollock,  heir  of  the  second  marriage,  for  payment.  The  heir  of  line  com* 
pearing,  renounced  j  whereupon  the  pursuer  insisted  against  the  heir  of  provit 
sion,  who  alleged  no  process,  till  the  heritage  befalling  to  the  heir  of  line  were 
first  discust,  and  condescended  upon  the  heirship  moveables.  The  pursuer  an^ 
sweredf  There  could  be  no  heirship  in  this  case,  because  the  heir  of  line  had 
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renounced  all  he  might  succeed'  to  by  his  father,  heritable  or  moveable^  in  fa* 
vours  of  his  father,  his  heirs  and  executors,  bearing  ^cpressly,  that  his  wife,  and 
his  bairns  of  the  second  marriage,  should  have  the  whole  right ;  ita  esU  Rutber* 
fbrd,  the  wife,  ha^  confirmed  the  whole  moveables /romAfrtf^»  without:  exception 
of  heirship,  and' therefore  the  heir  of  line  himself  (if  he  were  entered)  could 
claim  none.  It  was  ilnswered.  That  the  renunciation  of  the  heir  apparent  of 
line-bemgin  favours  of  his  father,  af Let.  bis  .father's  death,  it  retwned  back  to 
him  from  hia  father  as  heir  of  line  again,  and  could  go  «ta  no  other  parson,  nei« 
ther  thereby  could'the  heritable  moveables  ^belong  tathe  executor. 

The  LoRDS'found  the  renunciation  sufficient  to  exclude  the  heir  of  line  from 
the  heirship  moveable,  and  that  they  did  thereby  belong  to  the  father's  execu* 
tor ;  therefore  found  no/urthei:  necessity  ta  discuss  the  heir  of  line>  and  decern* 
ed  against' the  heir  of  provisioOr 

Stair ^  V.  1 .  ^.  510* , 


No  32; 

A  wife  pre- 
decra&ing, 
ber  third  of 
her  hashand's 
moTcables 
found  not  to 
ooroprchend 
the  best  of 
each  kind 
which  were 
set  aside  as 
heirship 
moveables. 
See  No  33. 
wprtu 


1668.    December  %,         Agne^  Qoot^^jlt  against  George  NAiRWr 

« 

AoNES  GooDLET,  as  represent mg.  the  umquhile  wife  of  George  Nairne,  pur^- 
sues  for  the  third  of  the  moveables  belonging  to  him  the  time  of  his  wife's 
decease.  It  was  ?///^jf(rrf  for  the  husband,  TKat,  before  division,  the  heirship 
Moveables  behoved  to  be. drawn..  It  was  answered ^'Xh^X  there  could  be  no  heir- 
ship  of  a  man  that  was  living :'  It  was  i2CJ^y^^^J,.nlat  albeit  there  was  no  actual 
heirship,  yet  the  best  of  every  kind  was  heirship  moveable,  wherein  the  wift 
had  no  interest-. 

Which  the  Lords  sustained,  and  ordained  the  heirship  to  be  first  drawn. 

FoL  Die.  V.  I.  p.  366.     Stair^  v.  x.  p.  568. 

*^>*  Gosford  reports  the  same  case  : 

In  a  pursuit  at  the  instance  of  Agnes  Goodlet,  as  executrix  and  nearest  of 
kin  to  Elixabeth  Goodlet,  against  George  Nairne,  bailie  in  St  Andrews,  for  deli- 
vering of  a  bond  of  loco  merks  granted  to  the  said  Elixabeth,  and  of  a  decreet 
recovered  thereupon,  upon  this  ground;  that  the  boncf  bearing  an  obligement 
to  pay  annualrent,  by  act  of  Parliament  the  husband  could  have  no  right  there- 
to ;  the  djcfen  ler  was  assoiUied  from  delivery,  because  there  being  a  decreet 
recovered  against  the  debtor  upon  the  bond  at  the  wife's  instance,  and  the 
defender,  who  was  her  huiiband,  for  his  interest,  and  a  precept  for  payment,  the 
Li)RDS  foimd  that  the  debt  did  belong  to  the  husband  /ure  mariti^  being  made 
n^pveable,  as  said  is.  In  the  same  action  it  being  craved  by  the  pursuer,  that 
she  might  have  right  to  a  third  of  the  whole  moveables  wliich  were  possessed  in 
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common  by  the  husband  and  wife  at  the  time  of  her  decease,  without  respect 
to  the  moveable  heirship,  which  they  AUeged  eould  not  be  considered  till  ^ter 
the  death  of  the  husband,  the  Lords  found,  notwithstanding,  that  the  move- 
able heirship  ought  to  be  set  aside  before  division ;  and  that,  as  to  moveable 

•heirship,  there  was  no  communioB  betwixt  husband  and  wife. 

"  Oosford,  MS.  No  g6.  p.  ao. 


No  32« 
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1680.    Ndvemherii.         Steyensons /y^fltnrt  Paul. 

SXEVENSONS,  Jis  creditors  to  umquhile Cruickshank,  having  arrested 

the  heirship  moveables  drawn  by  Sii:  John  Paul  "his  heir.pursue  to  make  furth- 
coming.  It  was  alleged  for  Cruickshank's  relict,  That,  by  her  contract  of  mar- 
riage produced,  *  the  half  of  all  her  husband's  estate,  heritable  and.moveable, 
♦  was  to  belong  to  her,  if  there  were  no  children,'  and. therefore  she  had  right 
to  the  half  of  the  moveable  heirship  ;  and  as  to  the  other  half,  it  was  extant  ipsa 
corpora  mtire,  and  «he  couid-.  be  decerned  in  "no  more  hwt, to  deliver  the  same, 
which  the  arrester  could  not  crave  till  the  price  were  liquidated.— The  Lords 
sustained  the  defence  for  the  one  half,  and  decerned  for  the  other,  and  ordam- 
ed  the  Magistrates  xrf  Aberdeen  to  roiip  thesame,  «nd  take  an  instrument  iit)on 
the  roup,  and  deliver  the  money  to  the  pursuer.  It  was  then  further  alleged. 
That  seemg  the  reUct  had  the  one  half  of  all,  there  behoved  to  be  an  alteration 
of  what  feU  under  heirship  ;  for  instance,  if  there  were  a  dozen  of  silver  spoons, 
the  heir  would  get  them  all ;  but  now  coming  to  half  a  dozen,  the  heir  would 
get  but  one,  because  the  defunct  had  no  more  himself  but  the  half,  and  the 
relict  had  right  to  the  other  half.  It  was  answered,  That  the  drawing  of  heir- 
ship was  ever  of  the  whole  moveables,  before  any  division  ;  and  albeit  the  rehct 
by  law  has  right  to  a  half,  or  third,  which  must  be  as  strong  as  any  right  by 
provision  in  a  contract,  yet  it  was  never  pretended  that  she  should  draw  her 
share  of  moveables  first,  and  that  the  heirship  should  only  be  drawn  out  of  the 
remainder,  as  solely  belonging  to  the  defunct. 

TheLords  found  the  heirship  was  to  be  drawn,  and  separated  from  the  move- 
ables, before  any  division  by  law  or  paction,  and  that  the  relict  might  claim 
the  half  both  of  the  heritage  and  heirship  moveables,  as  heir  of  provision  to 
her  husband ;  but  if  there  were  a  dozen  of  silver  spoons,  for  instance,  the  whole 
would  fall  in'the  heirship,  and  not  one  spoon  only,  as  if  there  were  but  six,  be- 
cause of  the  wife's  right  to  the  half. 

Stair,  V.  1.  p.  795. 


No  33, 

Heirship 
moveables  are 
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off  the  whole 
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1727.    January^  Lindsay  against  Carltle«. 

The  executors  of  a  wife,  who  predeceased  her  husband,  insisting  for  the 
defunct's  share  of  the  goods  in  coromunioni  the  husband  craved  deduction  of 
the  heirship  moveables,  which  he  alleged  were  heritable,  and  fell  not  under 
communion.  Answered^  Heirship  moveables  is  not  a  nomen  juris  ^\v\t  the  hus-^ 
band  is  alive. — ^Th£  Lords  found  the  faeirBhip  moveables  could  not  be  deducted^ 
See  App£Ndix. 

ToL  Lie.  V.  I.  p,  366* 

If  the  heir  may  intromit  with  heirship  without  a  service..    See  Service  and 
Confirmation. 

General  assignation,  if  presumed  to  comprehend  heirship  moveables.    See 

Presumption. 

See  Earl  of  Leven  against  Montgomery,  a7th  Februaiy  1683,  No  41*  p; 
See  Crawford  against  Crawford,  x6A  June  1745),  voce  Titu  to  FuAsufi* 

Sm  AjPP£ND1Z» 
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1470.    October  17.- 


JOHK 


against  Anna  Hqwison.' 


A  N£  tak  and  atscdatioun  of  0117  landis  beand  set  and  disponit  be  ony^man  to 
"^^  his  tenant,  and  his  wife,  and  the  langest  levar  of  thame  twa ;  gif  it  happia 
the  said  tenant  to  deceis  befbir  the  ische  of  the  tak;  the  settar  andgevar  of  the> 
samin*ma7  on^^na  way  is  persew  his  fiaid  tenantis  wife  or  baimi&for  ony  herexeld, 
considering:  that  the  tak  aet  be  him,  ia  manner  foirsaid,  is  s  not  as  zit  endit  or 

eRpyrii. 

jy*  Dic%  «;;  i^p.  376.    Balfour^  (Hekezeld.)  No  6.  p.  200... 


i5»7*    y^eiS. 


QoriMK,  or  Sinclair  against  Wauckwe. 


In  ane  action  of  8puihie«»vk  %e  Jolm  Ctetkr  t»  »  against  Isobdla 

Wauchope,  .relict  quondam  Jacobi  Logan  in  — — .  the  Lords  decernit,  that  the 
said  John  Cutkr  aught  na  herexeld  to  her,  because  hU  father  that  died  had  but 
£>UT acres  or  thereby  cf  land  of  tlie  said  Isobel,  lying  beside.  »  and  dwelt 

thereupon,  and  wa&  not  husband  ;  ^  and  the  laws  of  this  realm  require  ad  hoc 
quod  aliquis  solvat  herezeldam,  quod  sit  husbandus  sedens  et  moriens  super  ter^ 
ram  alicujus  liberi  hominis,  et  quod  ad  minus  tenuerit  de  eo  octavam  partem 
unius  davatae  terrse,  (four  pleucfas  of  land ;)  et  in  casu  nostro  dicti  Joannis^  pater 
mortuus,  nee  sedebat  tempore  sui/  decessus  super  diet  am  terrani,  nee  tan  tarn 
tenebat  terram;  et  sic  domini  decreverunt  herezeldam  non  solvendam,  et.  ideo 
condenmarunt  in  spolio  dicto,  equi  ut  herezeldae  capti,  ipsam  Isabeliam  captricem 
ejusdeoL 

W.  Die.  V.  X.  p.  376,    Sinekrir^  MS.  f.  77. 


Nb  I. 

Herczeld 

majnotbede- 
ilianded  until 
thefUh  of 
the  tick.  <^ 


N5  2. 

Herczeldt  arrt 
only  due 
when  the  te- 
ttaut  was  rf- 
aiding  aod 
died  upon  the 
ground,  And 
did  posseta 
at  least  arfa* 

rnnhu  davata 
terrm*     Daia^ 
ta  ttrrm  is 
four  ploughs 
of  Und* 


No  2. 
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*^*  Balfour  reports  the  same  case : 

Na  man,  be  the  law  of  this  realme,  aucht  and  should  pay  herezeld,  except 
the  time  of  his  deceis  he  was  ane  husbandman,  and  had,  at  the  leist,  four  oxen- 
gang  of  land,  and  dwelt  and  deceist  thairupon:  And  gif  he  had  ony  Ics,  his 
sone,  wife,  bairnis,.  nor  ony  uther  persoun,  *  aucht  nor  sould  not  pay  ony  here- 

zeld. 

£alfour^  (Her^zjcld.)  No  $.p,  200. 


A.  against  B. 

No  3«  A  REiicT  bruiking  land/^r  tacit  am  relocationcm,  and  another  husband  mar- 

rying her  after  his  decease,  the  master  will  get  ane  herezeld,  because  all  labour* 
ers  (husbands)  are  obliged  therein  to  their  master. 

FoL  Die.  V*  i.p'  376.     Cohil/^  p.  ai. 


.  Ladt  Trochrig  against  Baird. 

N^  4*  In  an  action  pursued  by  MaTgaret'Chalmers,  Lady  Trofchrtg,  contra  Oliver 

found^duc  Baird,  who  was  occupier  of  the  lands  of  Grang«,  pertaining  to  the  said  Lady  in 

though  the  liferent,  it  was  found,  that  the  Lady  had  good  right  to  a  herezeld  of  the  defunct, 

let  in  steel-  notwithstanding  it  was  opponed,  that  be  was  both  a  farmer  and  had  the  room  in 

r  steelbow. 

FoL  Die.  V.  i.p.  375.    Ktrse,  MS.  p.  120. 


:  Callender  against  His  Tenants, 


••^*  ,In  ane  matter  pursued  by  Walter  Callender  contra  bis  Tenants,  it  was  found, 

that  an  herezeld  sTiould  be  paid,  because  the  defender  was  under  marriage,  and 
a  decreet  of  removing  was  obtained  against  him. 

Kerse^  MS.  p.  120. 


i6io.    February  24.  A.  again^  B» 

♦ 
No  6.  A  TENANT,  whether  he  be  mailer  or  farmer,  and  whether  he  have  tack  or  not^ 

deceasing,  his  master  will  get  an  herezeld  of  the  best  of  his  quick  goods,     A 

*  Lord  Kames  supposed  the  reports,  subjoined  to  MS.  copy  of  those  of  Colvil,  to  baVe  been 
made  by  the  same  author,  but  that  is  uacertaio. 
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tenant  may  be  pursued  to  leave  the  houses^  of  bis  mailing  as  good  as  when  be 

enteredf  - 

thU  Did  V.  u  p  376.     Haddinj^tony  MS.  No  1826,. 


No  61 


1629.    March  '20. 


L.  Affleck  against  MxTmt. 


In  a  removing,  the  receipt  of  an  herezeld  from  the  eldest  son  of  the  father, 
who  was  literentallcr  of  the  land;  is  sufficient  to  save  the  payer  from  removing 
from  that  land  for  a  year  afte^  the  rentaller's  decease.  Item,  a  promise  not  td 
remove,  made  by  the  pursuer, -may  be  proven  by  witnesses,,  to  ^ave  the  person 
to  whom  the  promise  is  made  from' removing,  for  the  space  of  a  year  only  after 
the  promise  ;  and  if  it  be  proponed  for  longer  space,>  it  must  be  therewith  aU 
l^ged,  that  the  promise  was  then  accepted,  and  must  only  be  proven  scripto,  or 
by  the  oath  of  the  maker  of  the  -promise.    See  Proof. 

Fol.  Die.  V.  I.  p.  377.    DwnV,  p.  439?  - 


No  7; 

Receipt  of 
herezeld  en- 
titles the  heir 
to  possess  for 
an  year. 


1715.'    June  2^. 

Catharine  SiMsoN,  and  David  Keltie  her  Son,  against  HalliCay  of  f  illiboll;'* 

and  Others. 

A  declarator- being  raised  at  the  instance  of  the  said  David  Keltie/TilHbofl-'is 
feuer,  against  bis  superior,  who  had  exacted  both  at  his  father's  and  his  own 
entry  a  triple  of  the  feu-duty,  whereas,  by  his  charter,  he -is  only  liable  to  pay 
a  double  primo^  amointroitus,  and  had  also  taken  away  a  cow  and  a  mare  upon 
the  pursuer's  father's  decease  by  way  of  herezeld;  and  concluding  restitution  of 
the  two  years  feu-duty  indebite  paid ;  as  also  restitution  and  violent  profits  for 
the  cow  and  mare;  as  in  a  common  spuilzie  ;  concluding  also  a  declarator  of  his 
freedom  from  these  in  time  coming  j 

A$  to  the  point  of  rights  answered  for  the  defeixler,  That  a  feu-duty  being 
only  a  taxing  of  the  service  during  the  time  that  the  fee  is  full,  as  when  the  fee 
falls  in  the  superior's  hands  by  the  death  of  the  ^^assal  infeudis  rectis,  the  vassal 
must  either  pay  a  full  year's  rent,  op  what-evier  is  taxed  by  the  original  charter; 
so  in  feu  holding,  the  obligement  to  double  the  feu  farm  is  nothing  bitt  a  taxing 
the  relief  to  a. double  feu-duty,  and  is  quite  different  from  the  annual  presta- 
tion. Therefore,  as  in  other  holdings,  the  vassals  are  bound  to  pay  the  relief 
beside  the  ordinary  prestations,  so  in  feu  holdings,  by  and  attoiir  the  current 
fcuduty,  the  vassal  ought  to  pay  the  sum  to  which  his  relief  is  taxed,  which 
does  not  respect  the  annual  prestation,  which  is  due  <:x  natura  feudi. 


No  8; 

No  betezeld 
due  by  feue» 
but  by  te- 
nants only* 


^4To  HEREZJEXD. 

*^^  ^*  Replied  for  tiie  parsucr;   That  there  cam  be  nothing  with  more  cleameaB  ex- 

prest  than  commonly  the  reddendo  of  these  charters  is,  viz.  dupVicandofittdifir^ 
mam;  which,  according  to  the  defender's  way  of  arguing,  vfould  he  triplicando. 
But  it  is  plain,  from  the  general  custom  of  the  country,  and  from  the  words  of 
such  charters,  that  one  year's  duty  is  payable  as  the  current  prestation,  and  an- 
erther  as  the  laudemium 4>v  rtlitf ;  which  is  also  consonant  to  the  common  feudal 
customs;  besides  that,  the  Grown  (whose  practice  in  such  cases  ought  to  be  a 
rule  and  standard  for  all  subaltern  superiors}  never  exacts  more  from  feu  vassals 
but  the  double. 

DupUcd  for  the  defender ;  That  though  the  Sovereign  ex  gratia  gives  abate- 
ment of  one  year,  (which,  is  no  r-ule  for  others)  yet  the  capienda  jecuritaiem  k 
always  for  three  years. 

As  to  the  herezeld,  answered  for  the  defender;  imo^  That  a  fcu-cfaarter  being 
a  mixed  right,  having  something  in  it  of  the  nature  of  v^allage,  and  something 
in  it  of  the  nature  of  tenantry,  the  vassal  considered  as  the  saperior's  tenant 
may  be  liable  to  the  prestations  of  tenants,  zdo^  The  ^defender's  charter  not 
being  granted  cum  berezeldis^  he  as  vassal,  ifiot  being  thus  exeemed  from  that 
burden,  may  be  liable,. assail  are  who  die  upon  a  master*s  j^routui. 

iJ(r/>/>Vd  for  the  pursuer ;  imo.  That  it  is  the  first  time  it  was  ever  pleaded 

'  that  a  vassal  was  liable  in  the  herexeld ;  and  it  is  redargued  not  only  by  the 
reddendo  of  the  charter,  (which  is  certainly  the  rule  as  to  the  vassal's  presta- 
tions), but  by  the  uniform  custom  of  the  nation,  arfo.  Though  the  defender's 
charter  be  not  granted  cum  berezeldis,  yet  that  imports  no  more  but  that  he 

>  shall  not  have  right  to  exaet  the  feerezeld  from  his  own  tenants,  which  other-, 
wise  he  could  do  if  that  clause  were  inserted  in  his  charter ;  but  the  want  of 
that  clause  can  never  impcHrt  that  he  is  liable  in  the  herezeld,  since,  by  the 

nature  of  lus  feudal  contract,  be  is  exenipt  from  all  burdens  whatsoever,  except 
either  such  as  are  expresisly  contained  in  his  reddendo^  or  are  the  naturaUa  of  his 
fee,  whereof  the  herezeld  is  none. 

As  to  the  second  thing  libelled,  viz.  Restitution,  answered  for  the  defender. 
That  whatever  may  be  said  as  to  the  point  of  right,  yet  he  cannot  be  liable  to 

.  repeat  what  is  already  paid,  because  payment  was  made  by  way  of  transaction  * 
wherein  jr«/d />ra  ^0  was  given  by  the  defender,  viz.  his  granting  precept  of 
dare,  land  so  saving  the  pursuer  the  trouble  of  serving,  rctouring,  charging  the 
superior,  S^c. 

Replied  for  the  pursuer ;  That  the  said  payment  being  made  ignorautly,  repe- 
tition is  undoubtedly  competent ;  besides,  that  there  could  be  no  proper  tran- 
saction here,  since  the  superior,  in  receiving  his  vassal,  did  nothing  but  what  by 
law  he  might  have  been  compelled  to. 

;  As  to  the  restitution  of  the  herezeld,  violent  profits,  &c.  answered  for  the 
/defender,  imo.  That  his  infeftment  cum  berezeldis  is  sufficient  to  excuse  a  spuil- 
zie  ;  2do,  That  masters  in  that,part  of  the  country,  pardcularly  the  defender, 
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have  been  in. constant  use  of  exacting  an  herezeld,  nor]^has  ever  such  exaction        No  8. 
been  quarrelled  to  this  day. 

Replied  for  the  pursuer  ;  imo^  That  such  a  clause  in  the  defender's  charter 
can  never  afford  him  any  title  to  exact  a  herezeld  from  a  vassal,  whose  reddendo 
is  his  sole  rule,  ido^  The  constant  use  of  such,  an  oppression  rather  loads  than 
excuses  the  defender. 

The  Lords  found  Tillibole  liable  in  repetition ;  to  which  their  Lordship  ad-- 
hered,  after  a  reclaiming  bill^  without  answers. 

Act.  Mercrvmhiu  Alt*  Fakmur^  ten.  Ckrki  Gikson. 

FqL  Die.  V.  I.  p.  353.     Bruce^v.  i.  No  10$.  p.  129. 


^733*    J^y*        Ferguson  of  Auchinblane  agairist  M'Andlish. 

Herezeld  regulated  by  custom^  and  due  only  by  tfie  tenant's  heir  whert 
such  is  the  use-  of  the  barony.    See  Apf^ndq. 

Fol^Dif.  v.i.p.  376,. 
See  Proof,  Lmox^  Custmu^  \Sc.  . 

See  Aptindjx. 

Vol.  Xffl.  30  N  . 
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HERITABLE   and    MOVEABLE^ 


SECT,     I. 


Natwe  aod  Disttnctions  of  eachi^ 


1675.    yune  18.  Ld.  of  Leyes  against  Forbes- 

■fT|TffilftE  the  order  of  redemption  and  declarator  was  after  the  wadsetter's 
^  ^  death,  the  wadset  sums  were  found  to  belong  to  the  heir  and  not  to 
the  eK^cutor,  because  as  to  heritabte  and  moveable,  subjects  are  considered  as 
they  are  at  the  def\inct!s  death ;  and  in  this  case  at  the  death  of  the  wadsetter 
the  wadset  was  a  subsisting  real  rights 

Foh  Die,  V.  I.  p.  367.    Simr.^ 

*^^  See  the  particulars  of  this  case,  No  6.  p«  a86»> 


^y^P^    J^y*      Scot  of  Gala  against  Hope-Princuk  of  Torsonce: 

WoofiB  ripe  for  cutting  at  tke  time  of  die  proprietor's  dbath,  whether  they 
ge  to  the  heir  or  einscutor,  debated,  but  not  fioally;  dfttermined,  the  matter 
ka^mg  beta  taken/  up*  1^  transaction    Sec  Apfeisdix. 

Fah  Die.  ^  X.  ^»  3^6. 


^«-  III 


No  Ti 


No  2« 


1738.     January  It, 
HfiNRiiTTA  Carruthers,  Rclict  of  Andrew  Barclay,   against  Andrew 

Barclay  Merchant  m  Edinburgh. 

No  ^ 

The  deceased  Andrew  Barclay,  writer  in  Edinburgh,  having  acquired  right    The  annual- 

tfl  two  heritafcle  bond*,  noom  which  infeftment  had  fdUowed.  nrtfvidtfd  tbc^  saiiA*        ^  ""'''^'^ 


rents  which 
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No  3. 

first  term  af. 
ter  a  hiu« 
band's  de- 
cease, upon 
an  heritable 
bond  proirid- 
ed  to  bim 
suid  his  wife 
in  conjunct 
fee  and  life- 
rent,  and  the 
longest  liver, 
belong  to 
ker,andnotto 
the  executor. 


to  himself  and  the  said  Henrietta  Carruthers  his  wife,  and  longest  liter  of  them 
two,  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  Andrew  died 
on  the  17th  August  1735;  after  which,  his  relict  brought  a  process  against 
Andrew  Barclay  his  executor,  for  repetition  of  the  annualrents  that  had  arisen 
upon  the  said  bonds,  betwixt  the  Whitsunday  and  Martinmas  1735,  and  which 
he  had  iMfomit^d^wifh,^ttppo  'tl>e  suj)positioibthfy,^lQng^fto-hiip.  • 

The  arguments  urged  for  flie  defender  were  ;  That* our"  law, "as  well  as  that 
of  the  Romans,  distinguished  betwixt  fructus  naturaleSf  or  industriales^  and 
fructus  civilei,  with  respect  to  the  interest  of  liferenters  in  these  different  sub- 
jects ;  and  that,  with  regard  -to  tiic-  hst  of  -these,-  as  they  yielded  an  utility  ' 
^very  day,  they  ought  to  fall,  from  day  to  day,  to  the  liferenter  or  fiar,  ac- 
cording as  the  liferent  subsists,  or  the  interest  of  the  fiar  takes  place.  Sec 
Lord  Stair,  Book  2.  Tit.  6.  §^9,  atid  Voet.  Conunent.  tit.  Ve  msu  frucu 
and  ^omad.  ISc.  §  30.  It  is  true,  our  practice  has  varied  from  the  rules 
of  the  Roman  law,  that  govern'tbe  ddrfisibii  i£[fnkNu'lndustriales,  and  divided 
the  interests  of  liferenters  and  fiars  in  these  subjects  by  the  fixed  terms  of 
Whitsunday  and  Martinmas,  in  order  to  avoid  a  variety  of  intricate  and  doubt- 
ful questions  that  occurred  amgngst  them,  thereby  extending  the  interests  jof 
liferenters,  who  die  after  Whitsunday,  and  before  the  crop  be  reaped,  td  the 
•half -bCiyond  what  the  subject  life^entedwould  have,  naturally  yielded,  and  coii«. 
tfacting  the  interest.of  liferenters- who  die  after  ^e  cr^p.  is.  reaped,  and  before 
the  term  of  Martinmas;  .But'as  txxxht  Jr actus  civiles^  such  as  bou^i;  rents,  aa« 
•oaalrents  of  money,  S^c.  which  -yiqld  their  utilities :  equally  every  4ay,  there 
can  be  no  place  for  any  such  doubtful  questions,;  therefore,  ^here  is  no  coloar 
from  public  utility  for  departing  from  the  Roman  law,  as  to  the  division  of 
fructus  civiles^  between  liferenters  and  fiars,  or  betwixt  the  executors  of  the 
deceased  and  surviving  conjuncffiar.  .    . 

Answered  for  the  pursuer;  That  where  an  annualrent,  whether  in  money  or 
victual,  is  payable  out  of  Ian*3s^at  two  terms"  in  the  year  only,  the  term  that 
the  creditor  survives  falls  to  the  executors,  in  the  sa^e  manner  as  in  <^  the  case 
of  rents.  See  January  12th  168 1,  Trotter,  No  12.  p.  2375.  Without  distin* 
l^lsfainrg  whether  the  annuity  or  anhua3rent.be redeemable'  or  irredeemable,  or 
Whetkei"  it  be  an  infetonent  of  annualrent  subjoined  to  a  personfdTboifd,  as  in 
this  case,  or  an  infeftment  of  annualrent. constat uc^d  fay  .itself^  redeemable^  or 
subject  to  raquisition  at  the  suit  of  the  creditor ;  for  where  an  infeftment  of  an- 
nualrent is  granted  in  security  of  the  personal  obligement,  this  last  is  sunk  in 
the  annualrent,  till  thecredrtor  recurs  tothc  personal  obligement,  by  charging 
for  payment ;  but  when  the  creditor  dies  before  requisition  or  charge  is  used, 
the  infeftment  of  annualrent  is  solely  .  considered,  and  only  ^he  bygone  terms 
belong  to  the  executors,  without  any  partition,  with  respect  to  wliich  dies  nee 
venit  nee  cedit.  As  to  the  principles  of  the  civil  law,  they  no  ways  apply,  see- 
Hig  iheujrw/rttcLor  liferent  of  money  with  them,  was  executed  by  delivering 
te  the^lifetcliter  the  mopey,  that  he  might  use  it  during  Ws  life ;  and  he,  for 
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AMI  MOVEABLE- 
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the  secority  of  the  fiar^^foond  cautioa  to  return  tbe  like  sum  at  his  death.  It 
is  true,  the  liferenter  of  the  opera  servorum  resqcnbled,  in  some  measure,  the 
liferent  of  personal  bends  with  us,  and  n^as  due  de  die  in  diem  ;  but  that  can 
afford  no  argument  in  the  present  case ;  fiir,  in  personal  bonds,  the  annualrent 
is  purely  accessory,  and  becomes  due  day  by  day  ;  and  consequently  what  was 
past  of  it  must  faiSX  under  l&e  executry,  as  the  principal  sum  itself  does ;  but 
this  rule  caonot  hoki  in  infieftments  of  annualrent,  payable  at  two  terms  of  the 
year ;  for  there  the  fiar  himself  cpold  not -vplift  a  broken  term,  or  sue  execu- 
tion for  the  same ;  he  could  indeed  charge  for  the  whole  sum,  whereby  the  in- 
feftmcnt  of  umJiialrent  would  be  loosed ;  biit,  e^ea  in  that  case,  a  broken  term 
would  not  come  under  question;  the  creditor  being  always  obliged  to  charge, 
some^days.^ecedii^  the  tatm,  to  take  idBEtet  thenat*  Asid,  though  the  credi- 
tor bad  liberty  to.  eharge  npmi  a  bolod  secured  by  infeftment  of  annualrent  be- 
twixt terois, .  yet  that  coukl  noithave  any  influence  her^,  as  the  annusdreilt  re- 
mained fixed  and  unloosed  at  the  fiar^s  death* 

Th£  Lords  foimd,  that  the  sUm  purraed  for  'beiirg  heritably  conceived  in  fa- 
vours of  the  husband  and  wife  in  conjunct  fee  and  kferent,  and  for  the  wife's 
liferent,  in  isase  she.  suryived  the  husband,  and.  which  is  payable  at  two  terms, 
Whitsunday  and  Martinmas,  by  equal  portions ;  therefore  the  half  year's  rent, 
which  fell  due  at  Martinmas  after  the  husband's  death,  does  belong  to  his  relict, 
and  not  to  his  executor. 

£.  H^ne^  No  81.  p,  133. 


No  3. 


T739*    N(yaembir  6. 

Mr  Hugh  Murray  Kinkinmound,  Advocate  against  Mrs  Eliza- 
beth ROCHEAD,  &C. 


>        •! 


*^*  The  first  part  of  this  case  relates  to  the  subject  of  Sect.  28, 

Lewis  of  'Merchiston,  and  Blair  of  that  Ilk,  &c.  being  debtors  by  a  personal 
l)ond  to  Sir  James  Rochead,  for  L.  8qo  Sterling,  they,  (after  their  affairs  went 
wrong)  executed  several  trust-dispositions  of  the  subjects  belonging  to  them  to 
certain  trustees,  for  behoof  of.their  creditors  specially  therein  recited;  amongst 
whom  was  Sir  James  for  his  debt,  who,  alongst  with  the  other  creditors,  assign* 
ed  their  debts  to  the  trustees,  in  order  that  they  mi^ht  lead  an  adjudication  in 
their  name,  of  the  subjects  belonging  to  their  debtors,  and  make  over  the  same 
to  the  purchasers.     This  assignation  contained  the  following  proviso :  *  That 

*  Sir  James's  granting  ,thereof  to  the  trustees  should  no  ways  hurt  or  prejudge 

*  him  of  any  diligence  then  already  used  upon  the  said  bond,  or  that  he  should 

*  thereafter  use  thereon  against  the  persons  of  tlie  debtors,  or  others  liable  in 

*  the  same,  or  any  other  lands,  &c,  that  do  or  shall  appertain  to  them,  till  he  is 

*  ccwnpletely  satisfied  and  paid  of  the  sums  before  written;  these  presents  be« 

*  ing  only  granted  by  me  to  the  said  trustees,  in  order  to  make  up  sufiicicnt 
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Wheic  the 
conventionil 
terms  of  pay- 
ing annual- 
rents  on  an 
heritable 
bond  are 
Candlemas 
and  Lammas, 
the  annual- 
rent  due  at 
Candlemas, 
before  the 
predecessor's 
decease,  be- 
longs to  his 
eKecuton 
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No  4,  *  rights,  to  the  purchaser  of  tile  said  lands,  for  security  of  the  said  purchaser,*' 
In  consequence  of  this  trust-right,  the  trustees  led  an  adjudication,  and  sold 
part  of  the  subjects  iii  Sir  James's  lifethne ;  and,  after  his  death,  this  question 
occurred  betwixt  his  heirs  and  ex^utor,  Whether  Sir  TaoKS^s  accedin?  to  the 
trust-right,  and  the  adjudication  deduced  in  consequence  thereof,  rendered  the 
bond  wholly  heritable,  so  as  to  devolve  to  bis  heirs  ?  or  if  it  still  remained 
moveable,  as  not  falling  under  the  ass^ation  to  the  trcntets,  with  respect  to 
what  part  of  it  is  not  recoverable  o«t  of  the  trust,  as  Sir  Jameses  propwtson  of 
the  same? 

For  the  executor  it  WA$i cotUtndffd ;  That  the  f^ust-rightt  covldn^  reiidisr  anjr 
of  iht  debts  heritable,  thougb  they  w«re  heritalily  seeured,.  because  it  is  not  in 
the  ppwer  of  the  debtor,  by  any  deed  of  bis^  tt>  altec  the  nature  of  the  dd)t9^ 
without  the  crjeditor's  consent ;  afetd  it  is  j^atn,.  that  wheKver  dffbtoi^  embar-^ 
rassed  denude  of  ^heir  heritable  sd^cts  &>r  security  and  payatkeut  9f<  their  debts, 
as  not  only  in  trust-riglfts,  but  likeMMe  where  prisoners  fior  debt  dispone  their 
estates  for  their  creditors'' securityy  in  ooder  to  be  entitled  to  tbc  act  of  grace, 
a  debt  may  be  heritably  sKcDred^  and  yet  remain  moieeabk'aB^bcifore'the  secu-^ 
rity .     Since,  then,  trast-rights  by  themselves  cannot  icixkr  heritable  rach  debta 
as  were  originally  moveable,  let  us  examine  if  what  foUo^^  thereafter,  on  the 
part  of  Sir  James,  can  have  that  efiect*    With  seganl  to  whkh,  it  is  cleary 
from  the  nature  of  the  assignment,  that  the  sole  intent  thereof  was,  thet  aa 
adjudication  should  be  led  in  the  name  of  the  trustees,  of  the  several  subjects 
of  the  trust-right,  so  as  they  might  be  enabled  to  convey  the  same  to  the  pur- 
chasers for  security  of  their  respective  purchases,  to  the  extent  of  the  sums  to* 
be  received  by  the  creditors  as  their  proportion  of  tbe  price,  and  no  fuitfaer;  as 
this  is  t^e  case,  it  is  the  very  same  as  if  Sir  James  himself,  without  leading  any 
adjudication,  had  received  his  proportion  from  the  purchasers,,  or  '  trustees  oa 
their  account,  of  the  price  of  the  subjects-,  and  granted  an  assignment  of  his. 
bond,  with  absolute  warrandice  as  to  the  sum  received,  and  with  power  to  the 
purchasers  or  trustees  for  their  behoof,,  to  lead  an  adjudication  of  the  subjects- 
for  security  of  their  respective  purchases  ;  surely  auch  an  adjudication  led  upoa 
the  bond  would  not  render  it  heritable  as  to  the  remainder  still  unsatisfied.  Now 
the  case  in  question  is  in  effect  tfce  same.    Sir  James  conveys  this  debt  to  the 
trustees  to  a  limited  effect,  ^  that  an  adjudication  may  b^  led  thereon  in  their 
*  name,'  to  be  made  over  to  the  purchasers  in  security  of  their  purchases,  and 
with  power  to  bind  Sir  James  in  absolute  warrandice  as  to  the  proportion  of  the 
price  to  be  received  by  him ;  and,  at  the  same  time,,  reserving  the  debt  to  all 
other  intents  and  purposes,  which  is  no  more  than  conveying  the  debt  by  way 
_     of  anticipation  to  the  purchasers^  with  absolute  warrandice  as  to  the  sums  re- 
ceived, reserving  the  bond  as  to  the  remainder ;  and  with  power  to  the  pur- 
chasers to  lead  adjudication  upon  the  same,,  so  far  as  conveyed  for  security  of 
(be  purchasers.     Whence  it  is  plain  the  debt  was  never  intended  to  be  heritably 
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^cured  in  Sir  J^mfis's  persan^  or  for  liifi  MioqC  hf  leading  the  adjudication,  far*        No  41 
ther  jthan  to  the  extent  of  the  pnce  of  the  ^ubjects^ 

It  v^sa  answered  Sot  the  hein .;  Tliat  ftt>  such  frttomoloiis  right  occurs  in  law, 
which  is  at  the  same  time  .beritabl/  seoused*  and  j^et  moiwabk  to  all  other  in^ 
tents  and  {)urpo$e9»  If  a  d^bt  i»  lieititaUy  .^eciioed,  it  must  necessarily  descend 
to  the  diefiinpt'fl  heirs  i  nor  is  it  possible  for  bis  executor  to  suike  up  a  title  to  it. 
Neither  is  the  ifistanoe  of  aq  dericable  aecuiuty  .^canted  b^  the  debtor,  without 
the  creditor^6  consent^  ^n  eMSiple  i0  the  coMiargr  j  because  if  the  creditor  re« 
fuse  to  accept  of  it,  the  debt  cauaet  be  ^id  to  he  htptfiihly  secured,  and  con- 
sequeutij  tjbere  is  no  place  far  il$  deaoeodiog  to  the  heir ;  but  if  the  debt  can  at 
all  he  m\i  to  be  c)a«khed  with  an  heritable  secuiky,  tiie  descent  to  the  heir  is 
an  uniaroidalste  e^mieqiiaice,  seeing  he  only  ma  aucceed  in  the  real  right,  and 
the  debt  must  go  idong  with  jt  as  the  jsiff  i^bUiuf.  Nor  is  a  formal  acceptance 
of  tbi  creditotB  tieorasai^  for  tibia  purpose ;  if  tbe  creditor  knows  that  the  ad- 
ditifioial  a^curitj  Is  granted,  he  is  fnre^iAed  to  Accept  of  it.  But,  in  the  pre* 
$ent  g^Cy  these  is  no  occasion  for  this  dtsquisitioa,  as  Sir  James's  acceptance  of 
the  trust  «QCUivti«s  is  not  kft  to  prasuiiaptiau  or  conjecture,  but  is  plainly  proy« 
ed  hj  his  ooiicttrretncc  with  the  trusteea  in  ererjr  step  of  their  inanage^* 
mmt,  bf  keeping  thek  maetiiigs,  bgr  assigiung  the  debts  in  (Question,  and,  in  a 
word,  doiilg  eifflrx  thing  which  any  other  creditor  did  who  acceded  to  the  trusts 
right,  iconse^octttlj  these  trust-^hts  must  be  considered  in  the  same  view  as  if 
thej  had  been  goastted  direcdy  to  Sir  Jkmes  himself;  in  which  case,  there 
t:aald  he  110  doubt  the  debt  thereto  jecored  would  be  herita^  to  all  intents. 
And  as  to  the  argpuiedt,  Tiiat  so  more  can  be  deemed  heritable  than  to  the  ex* 
tent  of  what  nsij  be  dcimn  by  the  auhjects  stiU  imdiaposed  of,  it  was  answered^ 
'f  hat,  wheo  a  debt  is  heritably  secured,  however  small  the  subject  is  over  which 
the  aecurity  exteada,  that  the  whde  Is  thereby  randered  heritable,  since  eyerf 
part  tfaeoeof  is  e(|uaUy  Asctired  upon  land,  tfaou^  the  subject  may  be  too  smaH 
tb  jpay  the  iwhok*;  ^becsmae,  as  the  heritable  socority  applies  equally  to  the 
debt  pro-indipiso^  ;kioaust^af  €onse<|sience  be  whoUf  reputed  heritable;  and  it 
is  iaoosisiaDeot  that  it  should  be  botia  heritable  and  moveable  at  the  same  time ; 
or  that  the  inature  of  it  ahaiild  depend  upon  any  afDer  chance  of  the  debt  being 
tecoircfed  in  one  manner  or  aaoibber.  And  with  regard  to  the  argument.  That 
the  assigsatioB  wm  efdy  iflteoded  iot  an  additional  aecurity  to  the  purchaseca 
md  to  he  considened  » their  light  and  evident,  but  not  at  all  to  alter  the  nai. 
tasreicf  Sir  James's  debt,  it  wtas  answered^  i«k>.  It  is  not  by  the  adjudication 
that  Sir  Janea's  debt  was  lendeied  heritable,  but  by  the  disposition  and  infi^ft^ 
imem  in  security,  taken  by  trustees  for  his  behoof,  a  considerable  time  before  the 
adjudication  was  led,  and  li^  which  the  debu  were  rendered  heritable,  though 
the  ^MQie  lisd;  never  .faoan  deduced^  ado^  The  adjudication  is  not  rightly  repre« 
aeoted,  when  it  is  canBidered  ai  a  aeoority  only  beioUging  to  the  purchaaen, 
.ud  not  to  JSir  faoaea  ;  6n  it  did  set  belong  to  the  purchasccs  till  it  waa  made 
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No  4«  over  to  them  upon  the  sales  of  the  several  subjects  ;  tilt'  then,  it  was  in  the 
person  of  Sir  James's  trustees,  which  is  equal 'as  if  it  had  been  in  his  own  ;  and 
thoOgh  he  empowers  them  to  make  orer  the  same  to  the  purchasers,,  that  is  no 
more  than  what  every  creditor  is  bound  by  law  to  do. « 

Another  point  occurred  betwixt  these  parties^r  which « was  this:  In  some  of 
the  heritable  bonds  due  to  Sir  James,  secured  by- infeftmetit^  the  annualrent 
was  taken  payable  attwateims  in  the  year,  Candlenias'andl;amnia^'  Sirjames 
died  the  ist  of  May  1737,  consequently  thte  extcuvor  pl^adedi,  That  the  half. 
year^s  anniiahent  that  was  payable  at  IhbCandkmas  precedlhg,  if  not  the  an- 
nualrents  to  the  day  of  his  d*^h,  fell  under  his  executry.  In  support  where- 
of, it  was  oA/^nvrf,  That*  Sftml&lrent  secnred- by  inf0itiiient;>  thoogl  payable 
termly,  must  either  be  due  dt  die'  indHtm,  and  »>  the  e»potoi:f»  nghtw^go  to 
the  day  of  Sir  James's  death,  ortheyiriusf  oiify  be  uAderstODd  to  be:due  tecm^ 
]y,  when  they  are  exigible,,  and*  then  the  conTentiona)" terms  that  were  passed 
before  his-dentK^  fell  uftder  his  ewtutry.  Annual rentSf  Which  are  termed j^<r/ur  \ 
chiles,  in  wh<itever  manner  they  are  secured,  grow  diie  fionv^daytodayi  though  1 
they  are  not  exigible  till  the  term  covemntttd:  And  there  is  nothing  better 
known  in  law  than  the  distinotion  h^WiiLtdiem  oedere  znd- dkm  venire' -,  by  the 
first,  ,the  obligation  becomes  due,  and  is>transmi^ib]e';  so  that  since  the  annu* 
alxents  become  due  by  the.  use  of  the  prinoipaLsumK,  and  forbearance  of  eiact*^ 
ing  it,  ev^ry  day's  use  must  produce  atnew^day's  interest.  This  infalbbly  holds 
in  moyeable  .bonds  ^.and  there  does  not  appear  any  solids  reasoa  liby  it  ought 
^t  to  take  place  in  annualrent^  constituted  by  infeftments.;:  bat  if ^  those  shall 
he/deemed'only  due  termly,  then  it  would  soem  past  doubt,  that  all  the  by^ 
gone  terms  due* at  the  defunct's  death  fell  under  his  eKecutry ;  these  were  sums 
eaigible  by  the  defunct  himself;  and  whether  the  terms  of  ptywent  were,  by 
thcagreement  of  parties,  or  those  called  legal,  cannot  aifcr  the  case  ;  for  still 
the  term's  annualrent  was  passed,  and  must'  be  regarded  as  a*  sum  in  the  de^ 
fiinct's  own  hands.,  ^s^wred^;  The  anaualrents  were,  not  to  be- computed  de 
die  in  diem,  .but  to  be  regulated  by  the  legal  terms  of  Whitsunday  and  Martin* 
juas,  in  the  same  way  as  the-  rents  of  the  lands,  since  there  is:  no  reason  why 
that  rule,  which  has  been  wisely  established  /or  preventing  many  disputes  which 
would  otherwise  happen  anent  the  conventional  terms,  ought  ix)  be  departed 
from.  The  reason  why  annualrents  or  annuities  axe:nade  payable  at  bye-terms, 
as  Candlemas,  Lammas,  &.c.  is  to  answer  the  termathe  tenants  pay  their  rents; 
and  as  those  conventional  terms  of  payments  are  justly  disregarded  in  the  ques« 
4ion  of  the  heritor's  succession,  as  little  ought  they  to  have  any  influence  in  the 
rsuccession  of  the  real  creditor,  who  has  a  partial  interest  in  the  lands,  conform 
10  the  decision,  Trotter  against  Rochead,  No  12.  p.  2375/ 

Ths  Lords  found,  that  the  bond  in  question  was  rendered  herkable,  and 
remained  so  at  Sir  James's  death,  except  in  so  far  as  he  was  entitled  to  draw  of 
the  sums  therein  contained,  out  of  such  of  the  subjects  as  were  sold  and  dia. 
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po&ed  of  by  thps  triAHees  Wbro  bis  death }  und  found,  that  ^be  annualr^ats  du^ 
9i  CandlemaS;  pr^cdiBg  Sir  J^nies's  4e(^th,  dq  belong  to  bis  executors. 

\      C.  Som^j  No  131.  p,  220, 

"•^ij*  Set  the  report  of  this  case  by  Kilkerran,  Sect>  28.  j^.  r. 
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1741,     Ti^/i^  4.    Thomas  Pringle  of  Symington  against  Alison  PkingIe^ 

RoWitT  PRiNm.*  of  SytningtoH  deceased,  set  two  tacks  of  two  grass-rooma 
Ijclongingto  him,  for  a  terttj  of  years,  and,  by  the  tacks,  the  tenant's  entry 
to  be  at  Whitsunday  1736,  and  the  first  years  tack-duty  is  declared  payable  at 
Martinmas  1736,  and  Whitsunday  1737,  by  equal  portions,  and  so  forth  ye»ly 
thereafter,  and  Robert  Pringle  died  in  April  1738  ;  whereupon  this  question 
ensued.  Whether  the  rents  for  crop  1737,  payable  at  Martinmas  1737,  and 
Whitsunday  1738,  belonged  wholly  to  Alison  Pringle  the  executrix,  or  if  the 
ialf  belonged  to  Thomas  Pringle  the  heir  ? 

For  the  heir  it  was  pleaded^  That  the  possessions  of  the  tenants  being  grass- 
rooms,  the  legal  terms,  as  well  as  the  conventional,  were  Martinmas  and  Whit- 
sunday ;  and  that  the  defunct,  having  died  before  Whitsunday,  though  after  the 
term  of  Martinmas,  the  rent  payable  for  these  possessions  from  Whitsunday  1737 
to  Whitsiuiday  1738,  fell  to  be  divided  between  his  heir  and  executor;  and  that 
the  heir  had  right  to  the  rent  due  at  Whitsunday  1738.  In  support  thereof,  it 
was  observed^  That  the  law  and  practice  of  Scotland  had  established  certain  le- 
gal terms,  which  are  always  made  the  rule  for  determining  questions  of  this  kind 
betwixt  fiars  and  liferenters,  and  heirs  and  executors,  and  that  without  regard  te 
the  conventional  terms  j  and  therefore,  the  heir  grounds  his  claim,  not  upon 
the  Martinmas  and  Whitsunday  being  the  conventional  terms,  but  upon  their 
being,  as  he  conceives,  the  legal  ones.  In  corn  Tooms,  the  term  of  Whitsun* 
day  is  always  considered  as  the  first,  and  Martinmas  as  the  last  legal  term  ;  so 
that  the  surviving  one,  or  both  of  these,  gives  right  to  the  whole,  or  half  the 
rent  of  that  crop.  In  establishing  these  legal  terms,  the  law  has  had  Regard 
both  to  the  time  of  the  tenant's  entry,  which,  in  such,  is  generally  known  to 
be  at  Martinmas,  and  can  never  be  sooner  to  the  corn-grounds  than  the  separa^ 
tion  of  the  former  crop,  and  therefore  has  made  the  first  term  at  ia  half  year's 
-distance  from  the  entry,  and  to  the  second  at  a  full  year's  distance ;  and  like- 
wise to  this,  that  by  Whitsunday,  the  lands  are  fully  sown,  and  at  Martinmas 
fully  reaped,  and  all  that  year's  profit  fully  got.  From  the  above  rule,  it  is 
consequential,  that  the  entry,  as  to  grass^rooms,  is  always  at  Whitsunday ;  and 
therefore,  the  next  term  of  Martinmas  falls  to  be  considered  as  the  first  Icg^l 
term  of  that  year,  and  the  Whitsunday  following  as  the  last,  which  is  most  af- 
greeable  to  reason  ;  because  otherwise,  that  is,  if  Whitsunday  was  to  be  con- 
sidered as  the  first  legal  term,  it  would  suppose  a  half  year's  rent  to  be,  by  law, 
due  by  the  tenant,  at,  or  even  before  his  actual  entry,  which,  for  the  most 
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The  proprie- 
tot  of  a  ^rass 
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Martinmas* 
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No  5^^       part,  is  not  till  after  the  term;    III  short,  in  corn-rooms,  th6  full  profit^  of  the' 
crop  are  got  by  Martinmas ;  whereas^  in  grass-^rooms,  a  continual  benefit>  arisea< 
to  the  tenant  from  Whitsunday  to  Whitsunday ;  in  corn-rooms,  the  possession 
of  the  old  tenant  is  determined^  and  that  of- the  newone^commencts  at.  Mar- 
tinmas; whereas,  in  grass-rooms,  the  contrary  holds ;  and  therefore,  not  only 
is  the  difference  between  these  rooms  manifest,  but  likewise  it  is- .evident,  that,  » 
by  the  same  rules  by-  which  Whitsunday  and  Martinmas  ace  made  the  legal  . 
terms  in  corn  rooms,  Martinmas  and  Whitsunday  ought  to  be  these,  with  re- 
spect to  grass  ones.     What  further  aids  the' heir's  plea,cis;.That  inrliouse^mails  . 
(to  which  the  case  of  grass-rooms  has  a  much  nearer  resemblance  than  to  cornn- 
lands)  the  terms  of  Whitsunday  and  Martinmas  have  never  been  considered  as. 
the  legal  ones?;  but  the  legal  term  for  the  first  half  year's  Tent  is  understood  to 
be  the  Martinmas  after  the  tenant's  entry,  to  thehouse^  and  the  second  term  is  the 
Whitsunday  thereafter;,  tjie  reason  of  which  is  obvious^  viz*  That  there,  as  in 
the  present  case,  the  rentes- understood  ta  be  payable  for  the  possession  from 
Whitsunday  to  Whitsunday  :  And  therefare,  the  surviving  thes  term  of  cntry^ 
is- never  understood ^to  give  right- either  to  the  whole  or  half-year's  rent;  but 
the  legal  term  of  each  half-year's  rent  is  understood  to,b^  that  which  is  imime^ 
diately  subsequent  to  that  half-year's  rpossession  J  for  till  then  no  rent  can  be 
sftidrtobe  due  ;  and  the  case  is  the  same  in  j^ss^rooms,  the  rent  is  paid  for  a 
continued  possession  from  W-hitSunday  -to*  Whitsunday ;  and  there  is  no  rea- 
son to  suppose  diem  cedcre  of  any.  half-year's  rent,  until,  that  half-y ear's  pos- 
session is  expired. 

For  the  executrixJt.  virviBr pleaded ^  That  the  division  of  rents  betwixt  an  heir 
and  executor/  ^.  depends  up9n  positive  law,  and  is  not  to.  be  determined  b;^ 
anyrule-of  natural. equity ;  and  therefore  it  is,  that,  almost  in  every  country, 
the  rule  varies; -and.it  cannot  be  said,  that  the  one  rule  is  jnore  equitable  or 
just  than  the  other  ;  if  the  rule  is  once  fixed,  the  greatest  equity  lies  in  observ- 
ing it ;  because^  it  is  presumed  that  parties  know  it,  and  make  their  settletacnts 
upop  the  supposition  of  the  rule  of  law;  so  that,  in  such  a  question,  it  is  in 
vain  to  resort  to  the  principles  of  law,  or  the  reasons  assigned  by  the  doctors; 
they  can^  give  no  aid  in  a  question  of  fact,  viz.  What  is  the  rule  established  by 
the  law  of  Scotland?  It  ijs  true,  there  is  no  statute  settling  this  matter,  but,*  by 
custom,  it  is  firmly  established,  that  with  respect  to  alllands,  there  are  two  le- 
gal terms,  Whitsunday,  and  Martirimas :  That  if  the  heritor  or  liferenter  sur- 
vive the  first,  their  executor  hath  right  to  the  half  of  that  year's  rent ;  and  if 
they  survive  Martinmas,  to  the  whole  ;  that  itmakes  no  difference  what  be  the 
conventional  terms  of  payment,  and  that  the  rule  is  general,  without  distinc- 
tion, betwixt  grass-rooms,  corn-rooms,  or  mills,  as  appears  from  Sir  Geoige  Mac- 
kenzie, lib*  a.  tit.  9.  J  ult.  Stair,  B.  3.  T.  8.  (  57.  21st  Feb.  163^  Laird  of 
West-Nisbet,  voce  Tekm  Legal  and  Convi^ntional  ;  25th  July  1671,  Guthrie, 
Ibidem  ;  and  February  1727,  Sir  William  Johnston  against  the  Marquis  of  An« 
nandale,  Ibidem. 
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But  is^ppofting  the  door  were  still  open  for  Mi  enquiry  into  the  V^ason  of  fi*'.  1^0-51 
ing  the  legal  terms  in  com -rooms,  it  could  iotbe  admitted  that  the  reason  is 
that  assigned  by  the  heir ;  for  it  is  known,  that,  in  corn-rooms,  the  tenant.em. 
ter€-  to  the  houses  and  yards  at  Whitsunday,  before  he  begins  to  labour,  and 
removes  again  at  Whitsunday  before  his  crop  is  ripe ;  and  yet,  after  he  is  a 
year  in  possession,  only  half  a  y eak^s  rent  is  due  by  him  to  the  heritor,  who, 
dying  after  Whitsunday,  transmits  but  half  a  year's  rent  to  his  executor. 

It  is  true,  the  Roman  law  made  but  one  legal  term  in  a  corn -room,  namelyi 
when  the  fnnts  were  fully  Teat)ed ';  but  ours  has  proceeded  on  different  maxims ; 
1st,  It  has  divided  the  rents  of  the  year  into  two  terms ;  and  2rf/y,  It  has  con- 
sidered the  year  and  the  crop  as  the  same  thing ;  and  therefore,  in  whatever 
year  the  crop  is  reaped,  the  two  terms  of  Whitsunday  and  Martinmas  .of 
that  year  arc  the  legal  ternn,  without  respect  to  the  teaant^s  entry  or  convcn- 
al  terms :  And  therefore,  as  in  corn-rooms,  the  tenant  entering  at  Whitsunday 
reaps  no  crop  till  Martinmas  in  the  year  following,  therefore,  the  Whitsunday 
and  Martinmas  of  the  following  year  are  the  legal  terms ;  and  in  the  same 
manner,  in  grass- rooms,  the  tenant  entering  at  Whitsunday,  reaps  his  crop  of 
grass  between  and  Martinmas  the  same  year ;  and  therefore  Whitsunday  and 
Martinmas  in  the  year  of  his  entry  are  the  legal  terms. 

And  as  to  the  argument  from  house-mails,  as  they  yield  profits  quotWe,  by 
the  Roman  law  they  were  due  from  day  to  day;  but,  in  our  law,  as  there  arc 
two  legal  terms,  so,  as  there  is  no  crop,  the  tenant  entering  at  Whitsunday,  the  ■ 
first  legal  term  is  Martinmas,  and  the  second  Whitsunday  thereafter:  Such  is 
our  custom,  and  therefore,  it  ought  to  be  followed  in  house  rents,  upon  the 
same  principle  that  Whitsunday  and  Martinmas  are  the  legal  terms  in  land- 
rents. 

The  Loans  found,  <ha(  the  defunct  having  outlived  Martinmas  1.737,  ^^^ 
executors  were  entitled  to  that  whole  year*^8  rent ;  and  therefore,  that  Alison 
Pringle  has  right  as  executrix  confirmed  to  her  father,  to  the  half-year's  rent 
that  was  payable  at  Whitsunday  1738.     See  T^erm  Legal  and  Convention  At, 

.Tol.  Die.  V.  3./.  266.     C.  Homc^  No  165.  p.  277. 


2744.  Dame  Sidney  Sinclair  qfoiast  Sir  William  Dalrtmfjuk. 

The  rule  for  determining  the  several  interests  of  heir  and -executor,  is  very 
different  in  lands  possessed  by  tenants,  and  in  such  as  were  in  the  natural  pos- 
session of  the  heritor  art  his  death.  In  those  the  executor  has  the  one  half  of  the 
year's  rent,  where  the  heritor  survives  Whitsunday  ;  but  in  these,  whether  the 
heritor  survive  Whitsunday  or  not,  the  executor  has  right  to  nothing,  but  to. the 
crop,  sa  far  as  the  same  was  sown  before  the  heritor^s  death,  and  the  heir  has 
ri^ht  to  whatever  may  be  sown. after  that  period  by  the  executor,  upon  repay, 
ing  the'expense  of  seed  aiid  labour ;  and  as  Tor  the  grass  and  growing  hay,  the 
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No  ^«       ^^^  <^f  tb^  ^^  cOTBQiref)«»  6tM  the  fBomeot  of  kit  predeccssor't  dMft: ;  and 
ip  th^e  teims  jvidgment  w$^  in  tbi)  onse  given*    P^  Graigt  XiA.  2.  i)«^»  9^ 

^<?A  ^V.  I'*  3.  /.  2^.    Kilhcrrmkt  (Hnn  and  Exscuxoe.)  jfa  2«  /L  ta^ 

^^^  )i)rd  Kames  rqiorts  tiie  same  case  :. 

« 
1744.    December  7. 

Sir  JpFW  p4i.iiY:MPiE,  ^er  settling  his  marcable  estate  upw  bis  ^lyouse,  diecj 

a4th  of  May  ?743t  baring  the  l^nd  about  his  house  of  Cmnjston  ia  his  natural 

possession,  most  of  it  in  grass^  parti/  natural  and  parti;?,  aawn.    Qqo  fieli  of 

§even  acrps  wassovvn  the  ^ear  before  \\x&  death,  and  tbfi  firsj  crop  was.  npt.  cut 

when  he  died  ;  of  the  other  3own  gra§5  he  had  reaped  wveral  orop^. .  Towawl 

the  end  of  tlxe  yqar  1742,  he  had  ^own  a  field  with  raperseed  j  but  that  faiJuig, 

his  purpose  prpbably  was  tp  plx^w  the  field  iu  Juue  J743t  and.  to  sow  it  with 

turnip.    Byt,  i^p  day  aftef  $ir- Tpbu'§  death,  it  was  tilled  by  his  relict  an^  sqwu 

with  barley. 

'  ■  •  •  •  . 

Hi^  heir,  Sir  Williaqi,  tQo}c  possess^n  pf  the  ferro,  as  well  as  qf  the  rest  of 
the  estate,  and  cut  down  the  said  barley  crop.  In  a  copipt  apd  reckoning  be* 
twixt  him  and  Sir  Jqhn*^  relict,  she  claimed  the  value  of  the  bar}ey-crop,  and 
of  the  artificial  gras§  crop,  a^  beixig  jpQveaWe  and  C^linjp  ynder  her  disposition* 
The  heir  endeavoured  tp  support  his  rigbt  tp  the  s^me  as  heritable  sub^ecti,  by 
i\it  following  chain  of  reasoning  :  irnot  It  i^  one  of  the  privileges  of  tlpe  heir  tQ 
continue  his  predeccsWs  possession  j  and  when  the  possession  of  an  estate  i^ 
apprehended  either  by  an  heir  or  a  purchaser,  it  is  a  rule  of  coromon  sense  as 
well  as  of  law,  that  every  thing  that  is  pars  soli  must  go  with  the  land/  2^0^ 
As  this  rule  may  appear  to  be  hard  and  rigorous  when  applied  to  spmo-  special 
?ases,  it  lu^s  been  softened  in  the  pcactipe.  of  England  and  of  this  country.  A 
Viferentcr  ought  not  to  be  discouraged  from  making  profit  to  hin^self,  by  takinff 
land  into  his  natural  possession,  in  order  to  cultivate  the  sapie  i  yet  he  runs  thi9 
seen  danger,  that,  if  he  die  when  his  corns  are  ripe,  and  ready  for  the  sickle^ 
his  right  dies  with  him  ;  the  corns  ^spars  soli  go  with  the  land  to  the  proprie- 
tor. This  hardship  has  probably.at  firtt  bMn  remedied  by  particular  pactions, 
and  afterwards  it  has  grown  into  universal  practice,  that  the  representatives  of 
the  liferenter  should  hdve  the  benefit  of  the  liferenter's  industry,  so  far  as  to  be 
allowed  to  reap  the  corns  grpwing  at  the  liferenter's  death.  It  is  probable  that 
this  practice  has  first  obtained  betwixt  liferenters  and  fiars,  whose  interests  are 
commonly  distinct,  and  where  the  hardship  must  have  appeared  great.  It  has 
afterwards  been  extended  by  analogy  for  the  benefit  of  younger  children,  who 
are  but  scantily  provided  by  our  law  ;  and  now  it  is  established,  that  they 
shall  have  the  corns  growing  upon  the  land  in  their  father's  natural  possession, 
thoug(h  really  and  truly  not  a  moveable  subject,  yio^  This  right  introduced  in 
iavour  of  the  representatives  of  a  liferenter,  and  of  the  executors  of  a  proprie^* 
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tor,  which,  ibr  the  sake  of  utUi^^  deviates  from  the  piinciplcs  of  law,  has  ne-       ^  6* 

rer  been  extended  further,  either  in  our  piactice  or  in  the  practice  of  England, 

tiian  to  corns  actuallj  sown  and  growing  at  the  time  of  the  liferenter's  or  pro- 

pxietor'a  death.     Nor  could  it  well  he  extended  further,  if  the  rules  of  law  be 

at  all  regarded  ;  for,  as  the  proprietor's  right  is  at  an  end  with  his  life,  as  well 

as  that  of  the  lifereoter,  no  mortal  can  be  entitled  to  throw  seed  into  the 

ground,  except  in.  the  aright,  or  by  allowance  of  the  present  proprietor  ;  after 

his  right  conuocncea,  seed  thrown  into  the  ground  makes  the  crop  as  much  his, 

as  where  it  is  sown  ao  years  affaer  the  predecessor's  death.    410,  The  exception 

has  never  been  extended  furthersthan  to  industrial  fruits^  which  are  sown  and 

reaped  ^annuall J.    With  regard  to  plants  which  remain  longer  in  the  ground 

than  A^year,  neither  the  industry  nor  t be  expeoae  are  so  great  as  to  preponde^ 

rate  the  rule  of  law  and  of  cQOiipon  aense,  that  wbetever  is  fixed  to  the  land 

must  go  dbog  with  the  land*    And  were  the  exception  to  be  extended  bejond 

annual  pbnts,  we  should  have  no  resting  place ;  it  behoved  to  be  extended  to 

WQxy  thing  growing  upon  the  ground  that  is  the  effect  of  industry,  at  what-* 

«ver  time  sown  or  pbinted  ;  and,  at  that  rate, .  all  planted  trees  would  go  to  the 

executor,  were  they  a  hundred  years  old. 

"  Found,  the  defender  Sir  William.  Dalrymple,  heir  in  the  ertate,  hath  right 
to  the  whale  grass  and  hay  the  year  libelled,  it  not  being  alleged  that  any  grass 
seed  were  sown  that  year.  And  found.  That  the  pursuer  has  not  right  to  any 
part  of  the  barley-crop  s?wp  by  her  after  Sir  John  I>alrymple-s  decease ;  but 
that  the  del^nderis  liable  10  the  pursuer  for  the  expense,  of  the  labour  and  of  ^ 

the  ^o4«." 

Exm.  Dec.  v.  z.^No  60.  p.  94^^. 

♦5^*  This  case  is.  also  reported  by  C.  Home  : 

Jwie  1744- 

Sir  John  Daiatmplx  made  several  deeds  in  favours  of  the  pursuer,  (his  relict)" 
in  one  of  which  he  disponed  to  her  the  whole  corns,  cattle^  borse,  nolt,  &c.  and  aU 
other  moveables  that  should  happen  to  belong  to  him  at  the  time  of  his  death, 
which  happened  on  the^24th  May  1743,  at  which  time,  and  for  sevo^d  years  pre- 
ceding, he^had  in  his  natuial  possession  a  considerable  farm,  lying  about  his  man., 
sion-house  of  Cranston.  On  the  day  Sir  John  xlied,  several -ploughs  were  set  to 
work  to  till  up  part  of  this  farm ;  and  the  whole  operation  of  tilling  and  sow- 
ing it  with  barley,  in  consequence  of  orders  from  Sir  John,  (as  the  pursuer  aU 
l«g$d)  was  completed  the  third  day  thereafter. 

The  pursuer,  as  executrix  confirmed  to  her  decea^d  hitshahd,  upon  her  dis- 
position to  the  moveables,  brcj^ltf  a  process  against  Sir  William,  heir  to  Sir 
John,  to  account  for  the  said  crop  of  barley,  which  he  cut  down  and  reaped, 
and  likewise  for  the  graas  crop,  which  he  also  took  possession  e£i 
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No  6,  In  support  of  this  action  it  was  pltaded^  That  if  the  farm  bad  been  let  to  te- 

nants, the  pursuer,  as  executrix  to  Sir  John,  would  have  been  entitled  to  the 
half  of  the  rents  payable  for  the  crop  and  year  1743,  in  respect  of  the  defunct's 
surviving  the  term  of  Whitsundsiyvbecausev  as  Dirieton  says,  the.land&ai^  then 
fully  laboured  and  sown  :  That  the  law  was  more  fayoucable  to .  the  executors 
of  a  liferenter  or  fiar  who.  died  in  the  ^natural  ..possession,  aud.  gives  tbcm -a 
greater  interest,  pis^  cura  ift^culiura^  than  what^hey  would  Jiave  had  by  the 
mere  civil  possession  held  by  a  defunct,  by  means  of  his  tenants,  and  that  it 
would  not  be  agreeable  to  the  spirit  or  equity  of  the  law,^that  the  pursuer  should 
be  put  in  a  worse  condition,  in  respect  of  these  lands,  than  if  they  had  been 
possessed  by  tenants.  In  other  cases,  the  practice  of  this  Court  has  been  very  dif- 
ferent, and  gone  so  much  farther  on  the  otber  side,  as  tO'  give  the  executors, 
even  of  a  liferenter  dying  before  Whitsunday,  the- whole  fruits  x>f  the  ground 
in  his  or  her  natural  possession ;  and  it  is  supported  on  tbi»  solid  ground,  that  as 
it  is  lawful  for  a  lifereuter  or -fiar  ta  possess-any  part  of  his  lands  he  thinks. fiti 
it  wouldbe  harsh  and  absurd  to  hold  that,  upon  his  death,  during  the  currency 
of  a  year,  the  succeeding- £ar  op  heic  may  instantly  enter  to  the  possession,  and 
abruptly  turn  off  all  the  goods  or  cattle  Which  the  defunct  necessarily  had  as 
the  stocking,  of  that  farm.  To  prevent  this  inconvenience,  and  to  encourage 
the  owners  of  th^  ground  to  occupy  the  same  as  farmers,  the  immemorial  cus- 
tom has  obtained,  tliat  this  natural  occupancy  may  ev«n  serve  to  prorogate  the 
right  of  the  liferenter*s  executors  somewhat  beyond  the  term  of  her  natural  life; 
that  iS)  sa  as  to  entitle  them  to  reap  the  whole  fruits -of  the  ground  for  that  year 
in  which  she  died,  and  this,  without  paying  any  rent  for  the  same,  even  for 
the  {terms  within  that  year,  subsequent  to  the  death  of  the  liferenter.  It  is 
likewise  observable,  that,  by  the  practice  of  the  Court,  no  distinction  has  been 
made  betwixt  the  corn  and  the  grass  ground  of  wiuch  the  total  farm  or  posses- 
sion consisted ;  neither  is  there  any  just  reason  for  making  a  distinction  :  for,  as 
it  would  be  a  bad  farm  that  had  not  grass  sufficient  at  least  to  maintain  the  la- 
bouring cattle,  would  it  not  be  absurd  to  maintain,  that  a  liferenter  or  fiar  .dy- 
ing after  Whitsunday,  and  supposing  all  the  corns^  as.  usual,  fiilly  sown,  the  ex-! 
ecutors  should  be  entitled  to  reap  and  bring  in  that  crop  of  com  ;  and  yet  they 
shall  be  liable  forthwith  vto  carry  off.  all  the  beasts  that  were  in  the  defunct's 
possession,  as  the  necessary  stocking  of  that  farm ;  and  that  these  must  not  be 
allowed  to  take  a  pluck  of  grass  after  the  proprietor's  breath  goes  out  ?  For,  so 
far  it  will  go,  the. heir  may  drive  themoff  the  ground,  -and  the  relict  or  young- 
er children  must  .find  pasture  for  them  elsewhere. 

In  the  next  place^  with  respectto  the  barley- crop,  it  is  ttue,  that  in  our  law 

books,  stress  has  been  laid,  upon  the  sowing  of  the  lands,  in  order  to  give  tha 

executors  .of  1  the:  liferent rix  a .  title  to  the  x:ropi  supposing  her  to  die  before 

Whitsunday  ;  so  that  the  beginning  of  the  operations  of  the  spring,  by  tillage 

.  merely,  shall  not  be  sufficient  to  give  the  liferenter^  title  to.  that  year's  crop 

.  x»f.the  possession,  unless  the  cura  et  cuUura  has  gone  so  far  as  the  sowing  of  thci 
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land  where  there  "was  to  he  any  sowing  that  season  ;  and  therefore^  on  a  life-  No  6« 
renter's  dying  before  Whitsunday,  provided  it  be  after  the  sowing,  her  execo- 
tors  take  the  whole  crop.  But  frotn  this  it  does  not  follow,  that,  if  the  liferent- 
,tt  survive  Whitsunday,  though  he^or  she  die  before  actual  sowing,  that  the  ex- 
ecutor shall  take  nothing.  The  culture,  so  far  completed  as  the  sowing,  is  re^ 
warded,  as  it  were^  with  a  dispensation*  from  the  necessity  of  surviving  the  le- 
gal term*  Bat  if  the  lifepenter  or  proprietor  shall  actually  survive  that  term, 
thece^is'no  necessity  for  that  circumstance  -,  for  now,  without  actual  sowing,  it 
must  be  trxst^  quod  annus  tst  captus^  the*  year  of  the  liferent  is  actually  begun, 
for  the  half  of  the  legal  year  is  already  elapsed,  and  the  half  of  the  rents  dy 
by^  the  tenants  would  necessarily  go  to  the  executor ;  and  to  put  them  in  a 
worse  case,  by  reason^f  natural  possession,- would  be. highly  incongruous.  See  : 
14th  Dec  i6a»i,  M^Math,-^;^^  Term  Leoal  and  Confrktional  ^  July  25. 
1671,  Captain .Guibrie„  Lbidxm;  Stair,  B^z«  X.  6.  Sect.  9.  . 

^«/xi;^r^rf  for  .the  defender,  .That  :when,  a  proprietor  dies,  bis  right  dies  with   5 
hixn.  .  In  countries  where  the  rule  obtains. ^ttorffwor/i/wj  sasit  vivumj  the  prpper- 
ty^  devolves  directly  upon  the  heir ;.  he  is  entitled  directly  to  enter  into  posses- 
sion.     With  us  more  solemnity  is  .required, « viz.  J)yprecept-and.sasine..    This    > 
completes,  the  reaL.right  in  the  .heir,  and  that  from  the  death  of.  the  ancestor.   . 
arf/j^,  W-hen  an  estate  is  lakea  by  an  heir  .or  a  purchaser^  every  thing,  goes  a- 
lotig  with  it  whichis^^inrxo/i-.  34(y,  vAs  thi«  rule  was  found  to  be  rigorous,   ♦ 
when  applied  to  particular,  cases,  so  it  has  been  softened  both  in  pur  practice 
and  in  that  of  England...  A  lifexenter  ought  not  to  be  discouraged  from  taking 
land  into  hi8..own  possession;  yet  he  xuns  this  seen  danger,  that  if  he  died  whca 
his  corns  were  ready  to  be  x:ut:  dowiH  the  ^ame..  went  to  the  proprietor.     This   . 
.baji  introduced  the .  practice;  that  the  representatives  of  the  lifenenter  should   ; 
have  the  benefit  of.  the  Jifer^nter'^  industry,  so  far  as  to  be  allowed  to  reap  tbo^y^  .^ 
corns  growing  9t  thelifexente^'s  death.;  and  which  was  afterwards  exteuded.by  ^ 
analogy i  for  thcbencfitj of  younger  children  who  are  but  scantily; provided  by 
our  lav^  to,giVC-tbem  the  corns  growing  at.  the  predecessor's/death\  though    = 
really  and  iruly. not  moveable. .  ^blyt  This  right,,  introduced  in  favours  of  the 
representatives  of  ja  Jiferenter,  and  of  the  executors  of  a  proprietor,. which  is  - 
plainly  .debording  from  the  principles  of .  law,  has  never  been  extended  further,    , 
either  an  eur.  practice  grin  that  of  England,  .than  to  corns  actually  sown,  and   i 
growing  .at  the  time;  of.  the  liferenter's  or  proprietors  death;.   NorcouJdit  well    : 
be* extended  furthcc,. if  the  roles  of  law  are  at  all  to  be  regarded ; .for,  as  the 
proprietor'^  right  iaat.an  end  with  his  life^  as  i^iell  as  that  of  the  liferenter^  no 
mortal  can  be  entitled  to  thrown  seed,  into  the  ground,  except  in  the  right  of,  or 
by  allowance  of  the  .present  proprietor.    .  After,  his  right  icomineaces, ?  seed 
thrown  into  the  ground  onakes  the  crop  as  much  his,  as  it  were,  sown  twenty 
years  after  the  predecessor's  death.    Lastly y  This  exception iaa -never  been  ex^ 
tended  further  than  to  hidustrial .  fruits,  which  are  sown .  and  reaped  annually/ 
V^ith  regard  to  plants  which  remained  longer  i^  the.  ground  than  a  year,  n^ 
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No  6.  ther  the  industry  nor  the  expcflw  ttre  so  great,  as  to  preponderate,  in  otrr  ima- 
ginattort,  the  rale  of  law,  and  indeed  of  commoii  sense,  that  whatever  is  fixed 
to  the  land  must  go  along  with  the  land. 

Now,  to  apply  these  principles  :  There  cannot  be  a  doubt  that  the  barlcjr- 
<:rop,  which  was  not  only  sown  after  Sir  John'd  death,  must  belong  to  the  de- 
fender, but  the  ground  actually  laboured  after  his  death,  in  order  to  prepare  it 
for  seed.  Neither  is  there  any  evidence,  -but  rather  the  contrary/ that  the  de- 
funct intended  this  ground  for  barley  ;  but  supposing  he  had  given  such  orders, 
the  rule  is,  morie  mandantis  perit  mandatum  ;  and  as  the  defender  is  now  infeft 
10  the  estate,  his  infeftment  must  be  drawn  back  to  the  time  of  his  father's 
death,  to  give  him  all  the  benefit  he  could  have,  had  he  been  then  invested. 

In  the  next  place,  with  respect  to  the  grass  crop  ;  the  only  thing  that  can 
admit  of  a  doubt  is,,  the  few  acres  sown^whh  rye-grass  and  clover  the  year  be- 
fore Sir  John's- death,  and  whereof  it  must  be  acknowleged  the  first  crop  was  reap- 
ed after  Sir  John's  death.     A^id  as  to  this  it  must  bo  observed,  that  the  giving  of 
•growing  corns  to  the  executor  is  introduced  by  .practice  against  principles ;  bat 
this  practice  ha»  never  gone  beyond  growing  corns :  Neither  is  there  any  reason 
^rom- analogy  for  extending  it  to  sown  grass;  for  the  rule  is,  that  nothing 
growing  upon  the  land  goes  to  the  executor,  but  what  is  produced  annually  by 
kbour  and  cultivation ;  and  were  we  to  pass  over  these  boynds,  there  would  be 
•no  reason  to  confine  the  executor's  claim  to  biennial  or  triennial  plants.     As  to 
^e  observation  made  for  the  pursuer,  that  she  ought  not  to  be  put  in  a  WOTSe 
'  situation  than  if  the  lands  had  been  set  to  tenants  ;  it  was  answered^  That  there 
was  no  manner  of  analogy  betwixt  that  and  the  present  case.    The  executor 
*9mhetimes  gains,  and  sometimes  loses  by  the  defunct's  having  land  in  bis  na^ 
tural  possession.    If  it  be  a  grass  farm,  and  mostly  in  hay,  the  executor  wfll 
-^raw  little  ;  but  if  it  is  wholly  a  corn  filrm,  and  the  corn  all  sown  by  the  de- 
Yunct,-  the  executor  will  have  the  whole  benefit,  and  be  entitled  to  much  more 
tham  the  half  year's  rent.    And,  as  to  the  argument,  that  the  executors  of -a 
fiar  or  lifercnter  should  be  ^allowed  to  continue  the  defunct's  possession  till  the 
common  term  of  removing,  that  they  may  have  an  opportunity  in  the  interim 
'^f  disposing  of  the  stocking;  it  Was  answered.  That  this  Was  pleading  in  the 
face  of  ttie  common  law  and  practice,  as  it  was  the  heir's  right,  and  not  the 
-executors,  to  continuethe  predecessor's  possession.     It  is  true,  that  the  tenants 
•of  liferenters,  by  the  26th  act,  Pari.  1491,  are  protected  in  their  possession 
till  the  next  term  of  Whitsunday,  they  paymg  their  rents  to  the  fiar ;  but  tins 
•privilege  has  never  been  extended,  either  by  the  law  or  practice,  to  the  life- 
renter's  taking  np  the  natural  possession ;  which  is  clear  from  many  anthoritiej. 
See  D.  33.  T.  1. 1.  8.  Deannuis  legatis.    D.  22.  T.  1. 1.  25.  de  Usuris.    Bacon^s 
Abrdgment,  p.^ai.     Craig,  Lib.  2.  Bieg.  8.  §  38.  Lib.  2.  Meg.  9.  \  13.    Sfr 
rThomas  Hope's  Major  Practics,  vt>ce  Liferenter.    Stair,  B.  2.  T,  9.  §  38. 

The  Lorm  found  the  defender,  Sir  WiUiam  Dalrymple,  ben:  in  the  estate 
.rfcafl. right IJothe' whole •  grass-  and  hay  the  year  Ifbelled,  it  net  being  alleged, 


t^t^a^iy  gx9^n$f^  v^cre  sowm  upon  ;tbe-at?l*^  -tli^*^  T^^  J.  ^.  ^'^i.^?  '^hf.P^^*  No  6. 
svier  ha^  m^  ji^j  i^g^t  tio  tb^  s^i^  gc<^f  or  .-hs^yi  ox  ^ny  ^rt  thereof :  And  Ewi^i^ 
Tlj^at,  Jlic  pi^r&vwr JJ^a^,  aot  rigl^t  t^  any  pay t  of  th^,  Vsnky  ci?op  sown- by  hep,  th^ 
pursuer,  upop  theJapd^  aft^r  ^^  J.obn.DsJry^{^e.'&  4^e9^e  ;  bu^t  that  the  4^^^^' . 
d^r  is  li^c  W  re^  jp^yment  %q  t]^^  puxs^iff  i|Of  t^hf  e^peiise  of  Ih^  jUhour,  and  of 
t^e  seqd.  sqw(\  Qa|b^.gr(4;jKi;4^^%f  .^^^  }Hi»han4's-4^9frh .;  .apd  that  t}^  defender 
^s*]r)^t  to  the  j^i4;b.^ey  .'s^P>.  f*^^  ^  Vw4^  <^  tbe  said  expi^nse  Qf  seed 

:  C  ifeflw,  N6  a6$. /.  43.8. 

'  ***  Tbi^  cafp  i$  also  reported  l?y  D.  Falconer  : 

Sir  John  Daj-hymplk,  Cler^  of  Session,  having  died  24th  May  1 743,  leaving 
his  Lady  his  eKCcutor,  she  Urought  a  process  against  Sir  William  his  son  and 
heir,  claiming  a  crop  of  barley  sown  after  his  death,  and  a  crop  of  hay,  in 
which  the  Lord  Ordinary,  13th  January  1744,  *  Found  the  defender  Sir  Wil- 
liam palrymple.  heir  in  the  estate,  had  right  to  the  whole  grass  and  hay  the 
yeac  liKelled,  it ,  not  bping  alleged  that  any  grass  seeds  were  sown  upon  the 
ground  thatyear ;  and  found  that  the  pursuer  had  not  any  light  to  the  said 
grass  or  hay  ;  and  found  that  the  pursuer  had  not  any  right  to  any  part  of  the 
barley,  crop  sown  by  her  upon  the  lands,  after  Sir  John  Dairy m pie's  decease  ; 
but  that  the  defender  was  liable  to  make  priyment  to  the  pursuer  of  the  ej^- 
pense  of  the  labour,  and  pf  the  seed  sown  on  the  ground*  after  her  husband's 
death;  and  that  the  defender  had  right  to  the  said  barley  crop^  wi.h  the  bur- 
den of  the  said  expense  of  seed  and  labour*' 

A  petition  was  presented,  shewing.  That  the  field  where  the  barley  grew,  had 
been  sown  with  rape-seed  ;  but  Sir  John  had  changed  his  mind,  and  resolved  to 
sow  it  with  barley,  and  given  orders  accordingly  ;  in  consequence  whereof,  it 
was  laboured  by  his  servants,  and  sown  within  some  hours  of  his  death.  The 
respqndent  affirmed,  that  the  rape-seed  not  answering,:  he  had  intended  to  sow 
it  with  turnip  in  June ;  but  the  very  day  of  his  death,  a  number  of  ploughs 
were  by  the  executor  provided,  and  set  to  work,  and  the  sowing  completed  on 
the  third  day.  This  difference  in  feet  was  so  far  adjusted  at  advising,  as  that  it 
was  agreed  the  sowing  was  some  days  after  Sir  John's  death.'       /  ' 

Pleaded  for  the  petitioner,  That  when  lands  are^set  in  tenantry,  if  the  heii- 
tor  outlive  Whitsunday,  his  executors  have  right 'to  one  half  of  the  rent;  and 
the  law  is  mdre  favourable  to  the  executors  of  a  liferenter  or  fiar  dying  in  the 
natural  occupancy,  giving  them  a  greater  share  ob  curam  et  cuhuram.  Thi; 
Lords  found,  14th*- Dec.  1621,  Macmath  against  Nisbet,  voce  Term  Legai:  anjx 
Conventional,  That  the  whole  profits  of  yvh^t  was  in  a  liferenter's  acti^I  poJ 
session,  belonged  to  him,  dying'  aftei^r  Whitsunday,  agreeably  to  ^this  pursuer's^ 
claim;  but,  a^th  July  1671,  Guthty  against  Mackerston,  Ibidem,  they  went 
further,   and  found  a  liferenter  h^d  right  t©  the  jprofit  of  the  whole  lands  sown 
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Na  6.  by  himself,  tbougfr  dying  before  Whitsunday.  There  arc  -na  decisions  contrat- 
iicting  these ;  and  the  opinions  of  our  lawyers  agree  with  them.  •  StaSr;  B.  2.  t.  6. 
i  9. ;  Dirleton  and  Stewart  on  the  word  Liferenter  ;  and  on'th6  word  <5ras*- 
K.OOM5,  Dirleton  asks,  if  in  a  grass-room,  a  tenant  tn  a  Uferent^tack,  ora  lifcrenter 
dying  after  Whitsunday,  the  rack  or  liferent  will  not  endure  fer  that  year,  seeing 
their  executors  cannot  remove  the  goods  after  that  time,  and  the- year  i»- begun? 
Here  a  solid  reason  is  intimated  for  the  above  decision^  to  wit,  that' it  being 
lawful  for  a  fiar  or  lifercnter  to  take  the  land  in  their  own  hand,  it-'Werc  hard; 
and  a  great  discouragement  to  improvement,  if  their  cattle  should  be  turned  off «' 
immediately  on  their  deaths,  to  the  prejudice  of  their  executor. 

In  all  these  cases  and-  authorities,  there*  is*  no  drstinrtit^n  nade  betwixt  com^ 
and  grass  rooms.  It  were  a  bad  room  that  had  no  gcass  ;  and  aa  wben^he  Ufe*- 
renter  or  fiar  dies  after  Whitsunday,  the  corns  are  supp6sed:fully.  sown,  and 
their  executory  are  entitled  to  reap  them,  it  were  hard  the  whole  cattle  should 
Ke  turned  ofE  Surely  it  is  much  more  consistent,  that  the  farm  should  not  be 
divided,  but  the  cattle  kept  for  the  bringing  in  the  crop,  which  Dirleton  sup-i. 
poses,  in  saying  they  cannot  be  disposed  of  after  Whltsund«f ;  and  if  this  is 
the  rule,  it  will  make  no  variation,  if  there  is  moreor  less  left  in  grass, , which 
depends  on  the  proprietor's  notions  of  labouring. 

The  second  part  of  the  interlocutor  ought  to  be  altered,  because  the  barley, 
was  sown  by  orders  of  the  defunct  j  and  though,  in  our  lawbooks,  stress  is  laid  ' 
on  the  sowing  before  the  death,  and  this  circumstance  is  noticed  in  the  above 
decision  of  Mackerston ;  yet  it  has  not  been  found  that  the  surviving  Whit..* 
Sunday  does  not* give  a  right  to  the.  crop,  though  unsown  ;  but  Ihat  the' being  . 
sown  is  sufficient,  when  the  death  is  before.  At  the  term  the  sowing  is  presum- 
ed to  be  over,  and  then  the  year. is  begun  ;  and  it  were  absurd  to  put  the  Veal 
occupier  in  a  worse  case,  than  him  who  has  set  the  subject  to  tenants.. 

Answered:^  The  moment  a  man's  breath  goes  out,  his  estate  goes  to  his*  heir,^ 
with  alt  that  is  pars  soli.  By  the  Roman  law,  a  liferentec  does  not  transmit  the 
fruits  not  reaped  to  his  heir,  D.  33.  t.  i^l.  8.  dc  annuis.legatis^  D.  7.  /.  4../.  13^ 
quibus  modis  ususfructus  amiuitur  ;  and  Jjalian  elegantly  says,  D  22.  t.  i.  /.  25. 
di  usurisj  omnis  fructus  non  jure  seminiSj  sed  jure  soli  percipitur.  This  obtains 
in  the  English  law,  Bacon*s  New  Abridgment  of  the  Law,  title.  Executors, 
p.  241. ;    and  the  case  is  the  same  with  a  purchaser,  Craig,  1.  2.  Dieg.  8.  f  38. 

This  rule  has  been  limited  in  the  law  of  England,  and  our's,  with  regard  to 
corn  sown,  in  the  case  of  the  executors  of  liferenters,  apd  also  of  proprietors, 
|hough  the  reason  is  not  so  strong  in  that  case  as  the  former.  But  the  execu- 
tor's interest  has  never  been  extended  further ;  for  when  the  right  is  at  an  end 
by  death,  no  body  is  entitled  in  virtue  of  it  to  put  any  thing  into  the  ground^ 
Craig,  1.  2.  Dieg.  9.  j  13. ;  Hope's  Major  Practicks,  wordLiFERENXiiRjSpottis- 
wood,  word  Removing  ;  Stair,  b.  2.  tit.  i.  §  2. 

The  exception  has  also  never  been  extended  further  than  to  industriaV fruits, 
which  are  sown  annually,  else  all  trees  would  be  carried.     By  the  application 
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43£  these  rules,  3>Qtt^  the  siujjj^cts  :ki  qucstioii  beleqg  ^o  the  Tespoi^ent  j  and  if 
Ae  peiitionar  k  )»  •worse  cage  t^aij  if  the  lands  had  been  set,  it  does  not  vary 
the  argument,  since  it  will  sometimes  iutppen  that  .executors  will  Jose,  some- 
rtiroes  that  they  will  gain,  hy-^^nd  being  in  the  natural  possession* 
Xoai»s  adhere^.   .-. 


AeU  W.  Gram. 


Alt.  if.  Homt. 


Clerks  Forhu. 


it 


It  was'thetight  by  some  of  ithe  Lords,  That  the  ^grates  beiag  a  moveable  sub- 
ject,  -and  poindable,  belonged" to  the  exocotor  whenever  sown. 

>  P.  Falconer^  ik  u^.  1-0. 
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1745.    June^. 


DcjFrs  against  DufT. 


Alexander  Doff  of  Drumniair  gave  a  bond  of  provtsioft  of  L.  500  Sterling 
-to  Katharine^ his  daugbtcr,'payable  the  first  term  after  his  death,  in  these  terms  : 
'^  To  Kathkrihe  Duff,  or  the  Mirs  of  her  body,  ox  her  assignees  respsctiw  ; 
*•  wTiich  *  failrng,  to  fall  in  and  accresce  in  manner  after-mentioried  /  which 
^rnanner  was.  That  if -^he  happened  to  decease  without '  heirs  of  her  body,  or 
without  uplifting  or  disposing  of  the  provision,  *  He  willed,  orclatned,  a*id  ap- 
*  pointedthe  same  tO'lall  in  and  fetfum  to  the  heirs- male  of  the  body  of  Robert 
"*  Duff  Tounget  bf  Brumtnfui^  his  eldest  son,  arid  to  John  ind  William  Dutfs 
•*  his- sons:*"-'      '  "'■     .      '  -"  ''       '      ■         ^'-       .  '         •*'  -  ^    i 

Katharine  having  iK>  fchildfen,  disponed  the  bond  on  death-bed  to  Wiffiam 
Duff  of  Kilmuir,  for  uses  expressed  in  the  disposition ;  and  a  reduction  on  the 
head  of -^death-bed  being  brought  by  Archibald  the  son  of  Robert  Duff  of 
Drummiiir,*  atid*  Alexander -son  of  John  Duff  of  Culbin,  it  vf^s  pleaded  for  tBe 
pursuers.  That  the ^  bond  was  heritable  destinationet  and  not  assignable  on  death* 
bed ;  fhat  the  proper  way  to  make  up  titles  to  it  was  a  service^  and  the  pur- 
suen  were  served  heurs  of  provihiun^  from  which  it  appeared  it  could  not  be 
transmitted  by  testament,  nor  consequently  on  death-bed. 

Answered^  There  was  in  tht»  essr  na  tobstitutioa,  but  a  conditional  institu- 
tion, in  case  Katharine  should  not  uplift  nor  dispose  of  the  money  ;  and  if  the 
case  had  happened,  the  pursuers  needed  no  service;  but  the  case  bad  not  ha|)- 
pened,  she  having  disposed  of  it  to  the  defender,  who  became  thereby  her  as* 
signee,  in  whose  favour  the  "bond  was  granted. 

In  the  next  place,  taking  it  for  a  proper  substitution,  that  does  not  make  the 
bdnd  heritable,  since  such  arc  only  bonds  secluding  executors,  or  having  a 
-  chuise  of  infeftment ;  but  bonds  containing  substitutions  are  moveable,  so  far 
^as  to  be  transmissible  1>y  Testament. 
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No  7«  -  'Replied,  A'ss%hfe6s  tomt  be  understood  sach  m&ije  debith  ikfnport  ;  and  there- 
Ifbre,  if  the  bond  re  fieritable,  the  defender  is  not  an  assigfiofc  in  the  Sense  there- 
of; and  the  ca^e  of  tTie  'substitution  has  existed. 

idly^  Pleaded  for  the'pursitei^s,  Drummuir  the  granter  dispoffted  tfe  Ms'sttond 
son  John  a  considerable  land  estate,  under  the  burden  of  this  bond ;  Which  so 
being  really  secured,  became  heritable..  ,      -^^ 

jinswered^  If  the  disposition  to  John  Duff  were  in  process,  it  might  appear 
he  was  thereby  only  laid  tinder  a  pdr jbnal  oUigsCtion  ;  imt^towfever/Jt  \\»ai'not 
in  the  power  of  tte  debtor  in  the  bond  to  change,  the  desfinat'foil  of  .the  succes- 
sion, since  that  depende4.«olely  on  the  will  of  the  creditor. 

3^/)',  Pleaded  for  the  pursuers,  Katharine  had  herself  made  this  bond  heri- 
table, by  leading  an  adjudtcatroTfUpilH^^lU  Duflf-'s  estate  of  Culbin^ 

Answered,  When  Culbin's  affairs  went  wrong,  he,  before  any  diligence,  dis- 
poned his  estate  to  trustees ;  and  the  creditors  having  mostly  homologated  the 
disposition,  the  estate  was  sold  ;  but  some  of  them  having  afterwards  adjudged, 
those  Vfho  had  ac^e^t^4.tl]^  tSfUfJ-right,  an^ngst  wljjG^m  w^a^  Kpthariiie^  ^^jtidg- 
•ed  also  by  advice  of' thp.  t-rusteesj  and  thenr  the,whulc  Aijcedie^v  fT^s.a^ii^i ca- 
tion gave  her  no  veal  right  in  -the  estati?,  bBf^use:it;.wap  ffid  (before  with  her 
consent,  it  immediately  accresced  to  the  pu^c^as^r,  ,Hnd  w^a^  of.ory-eflect-with 
regard  to  her  ;  and  besides,  she  afterwards  took  a  decreet^  [against  Drumxuuir  as 
representing  the  granter,  and  this  behoved  tp  T^alce.th^  ^^  mqveahle.. 
•     RepUedy  The  adjudicatioi)  had  effect,  bpcausQ  tfr?':tFi*3t -.right  U'^sjs  redocible 
.  '"    • .;     :by  the  creditors  who,  l^i^ -not,  acceded;  I^d  ^t}ioi^gl\rt)?fij^a^fi  mS?^»  J^ti  as 
;   •    ^       is  the  case  in  judicial  sales,  the  debts  and  nexus  of  diligence  remained  iill  pay- 
ment of  the  price.  •  Thus  the  adjudicatign  ;wa^  stafj^ingj^at.ber  de^tih,  and  the 
'decreet  alleged  on  was  never eJrtracted.    .  ,,    .       .  ;        .  .. '    •,..    I't  -    \,  t  ; 

The  Lords,  iQth  January  1745,' '  Found  the  bond  v,'asmpveaWej', and  %lief». 
*fbre. transmissible, by  testament. j'  '8nd;this.  day,  on. a^bittAWl^T5Wrak*«jdbereti. 

Act.   ivy Cranty^H.'HoSnik' Graham^ jurt.        '      Ah.  draU^ni;  hn'.^I^mM  k Fir£ihn,  ' 
Cleric,  Jusiiee.         '  .       ^   .»■.::,.       : 

'  '  ¥bL  Die.  t;.  3.  />.  267.    D;  Talconer.v^i.p,  90. 


No  8. 


<«<iwi1Wip*    '       f       '^*^  V...I 


.1760.       ^uly^.  TURNBUJLL   /%p/iwj/  KjER.  ♦.     r 

In  a  grass  farm,  the  tenant,  whose  entry  was  at  Whitsunday,  became  boutid 
to  pay  the  full  half  of  his  rent  at  Mai:tinmas  .after  his:  ci^^ry^  •for  tl^;.Jtif?lf  year 
•  immediately  prece^U^fo  as  exRrej^sed  iu  r the  lease,  and  the  reinatndeir  fct  ih'e 
.  •  next  Whitsanday,  in  full  of  the  first  year's  rent.*!  The  .landlord  died  in  Fe- 
bruary. The  Lords  found,  That  the  last  half  yeai's  rent,  payable  at  the  en- 
suing  Whitsunday,  belonged  to  his. executor,  and  not  to  his  heir.  See  Appen- 
Dir.  -^^'*  I>ic*  ^'  3-  /•  266. 
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Watson  against  Watsok. 


The  Magistrates  of  Dundee,  in  the  year  1669,  empowered  their  kirk- treasurer 
to  sell,  at  certain  rates,  the  pews  or  desks  which  they  had  erected  in  the  east 
kirk  of  Dundee.  In  pursuance  of  this  commission,  they  were  sold  to  different 
persons ;  and  the  dispositions  run  uniformly  in  the  following  words :  '  To  such 
*  a  person,  and  his  heirs,  ami  others  ht8  aesrest  representatives  whatsoever,  re- 
'  siding  within  the  town  and  parish,  heritably  ;  secluding  his  assignees.' 

Three  of  these  seats  came  by  progress  into  the  person  of  Alexander  Watson; 
who  died  in  1756,  without  children,  leaving  Elisabeth  Watson,  the  pursuer^ 
his  sister- german,  and  Agnes  and  Euphame,  sist^rs-consanguinean.  Upon  his 
death,  Elisabeth,  the  pursuer,  contended^  That  she,  as  her  brother's  sole  heir, 
was  entitled  to  all  the  three  seats.  Her  sisters  maintained^  That  each  of  them 
had  an  equal  right ;  and  as  there  were  three  seats,  each  of  them  was  entitled  to 
the  possession  of  one. 

Pleaded  for  Elisabeth  the  pursuer.  Seats  in  churches,  as  being  res  religiosity 
cannot  be  sold,  nor  be  capable  of  property,  as  feudal  .rights.  All  that  can  be 
j;:onipetent  to  any  particular  person,  is  the  right  of  sitting  in  a  certain  seat. 
Though  seats  in  churches,  however,  are  not  feudal  rights,  as  they  are  held  of 
no  superior,  and  incapable  of  infeftment,  yet,  seeing  tiiey  are  servitudes,  or 
rights  afiecting  an  inimoveable  subject,  they  are  heritable  rights,  and  such  as 
the  heir  can  take  without  a  service.  They  must  therefore  go  to  the  heir  at 
law  ;  and  consequently,  the  seats  in  question  must  belong  to  the  pursuer,  who 
has  been  served  legitima  et  propinquior  bares  to  her  brother.  The  clause  in  the 
disposition,  *  to  his  nearest  representatives  whatsoever,'  must  be  interpreted  ac- 
cording to  law  ;  and  as  the  right  of  sitting  in  a  particular  seat  is  of  an  heritable 
nature,  it  must  go  to  the  pursuer,  who  is  heir  at  law  to  the  defunct. 

Answered  for  the  defenders,  The  right  in  question  is  of  a  very  anomalous  na- 
ture, and  such  as  is  not  known  in  law.  It  is  neither  properly  an  heritable  nor 
yet  a  moveable  right ;  and  so  the  rules  of  law,  distinguishing  what  rights  go  to 
heirs,  and  what  to  executors,  cannot  apply  to  it.  And  there  appears  to  be  as 
good  reason,  that  the  younger  children  should  be  allowed  to  continue  their  fa-, 
thcr's  possession  of  a  seat  in  the  church,  as  that  the  eldest  son  should  take  the 
whole,  more  especially  when  there  is  a  seat  for  every  one  of  them.  The  w^ords  of 
the  dispositions  put  this  past  all  doubt,  by  which  the  seats  are  given,  not  to  the 
heirs  entirely,  but  to  nearest  representatives  whatsoc\  er,  residing  within  the  town 
and  parish  of  Dundee.  This  is  a  particular  destination,  and  must  have  its 
etTect. 

'  The  Lords  having  considered  the  dispositions  produced,  by  which  the  seats 
in  the  church  of  Dundee  are  granted,  not  to  heirs  simply,  but  to  the  grantee, 
his  heirs  and  other  nearest  representatives  whatever,  residing  within  the  town 
or  parish  of  Dundee  j  in  respect  it  is  not  denied,  that  the  scats  in  question  were 
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disponed  in  the  same  terms,  and  that  it  is  not  denied,  that  the  seiit  possessed  by 
the  pursuer  is  sufficient  to  contain. her  family,  assoilzied  the  defender ',-  andde- 
cerned.'    See  Kirk. 


P.M. 


Act«  Mac/aurtn» 


Alt.  Scrjn^eour.  .   Clerki  H^fM 

.ToL  Die.  V.  3.  p.  266.    Fac.Col.  No  229.  j^««42X. 
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.lySi.     June  19* 

Dame  Elizabeth  M*Kenzie,  Widow  of  the  deceased'SiSL  George  M'Kei^zie  of 
Granville,  against  Sir  Kenneth  M'Kknzie.  of  Granville. 

The  following. question  occurred  in*  the  .rahking  of  the  creditors  upon  the  c- 
state  of  Kinminity. 

Mrs  Elizabeth  Edwards  was  creditor  upon  the  estate  of  Kinminity  in  certam 
sums  jof  money  by  three  decreets  of  adjudication,  which  she  made  over  in  fa- 
vour of  her  second  husband  Sir  Kenneth  M*Kenzie,  who  was  farher  to  Sir 
George,  Dame  Elizabeth  M*Kenzie's  husband,  and  also  to  Sir  Kenneth,  Sundry 
payments  had  been  made  of  the  sums  due  by  these  adjudications  ;  and  Sir  Ken- 
neth M*Kenzie  senior,  and  Alexander  Sutherland  6f  Kinminity,  entered  into*a 
jjubmission  to  Messrs  James  Grdham  and  Alexander  Hay,  advocates;  and  they^ 
by  their  decreet,  determined  what  sums  were  still  due  by  Kinmmity  to  Sir 
Kenneth,  arid  found.  That  Sir  Kenneth  was  creditor  upon  the  estate  of  Kin* 
minity  in  the  sum  of  L.  20,000  Scots,  aiid  which  sum,  with  the  due  and  ordi* 
nary  annualrent  thereof  from  the  date  6f  the  decrcet-arbi£ral,  until  payment, 
they  decerned  the  said  Alexander  Sutherland  to  pay  to  the  said  Sir  Kenneth 
JM'Kenzie,  at  five  terms,  viz.  L.  4000  at  each  term,  beginning  at  the  term  of 
Martinmas  1729,  until  the  whole  L.  20,000  should  be  paid.  And  they  decern- 
ed the  said  Sir  Kenneth,  upon  receiving  payment  of  the  sums  decerned  for,  to 
assign  and  dispone  to  and  in  favour  of  the  said  Alexander  Sutherland,  and  Ws 
heirs,  the  whole  sums,  principal,  &-c.  contained  in  the  three  decreets  of  *adjudi* 
cation  above-mentioned,  together  with  the  decreets  themselves^  and  bonds  by 
which  the  sums  were  originally  due. 

Upon  the  death  of  the  said  Sir  Kenneth  'M*Kenzie,  'his  son  Sir  George  made 
up  a  title  by  confirmation  to  the  sums  decerned  for  by  the  decrcct-arbitral,  and 
likewise  was  served  heir  in  general  to-his  said  father;  ^o  that,  whether  the  sums 
were  heritable  or  moveable,  they  were  fully  vested  in  him. 

He  afterwards  made  over'his  right  thereto  in  favour  of  Sir  James  M'Kenzie 
of  Royston,  and  Sir  James  Cainpbell  of  Arbcruchill,  for  relief  and  payment  of 
L.  10,112  :  13  :  8  Scots ;  for  which  sum  they  stood  bound  to  the  Countess  of 
Bute,  as  cautioners  for  the  late  Sir  Kenneth  M'Kenzie.  And  Sir  George  and 
the  said  assignees,  for  their  joint  and  separate  interests,  granted  a  fiiclory  to 
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snms  due  by  the  decrcet-arbitral,  and  for  doing  diligence  for  rcpovery  thereof  ;v 

and  Mr  M'Kenxie,  in  pursuance  of  the  factory,  in  November  said  year,  charg-^. 
cd  Alexander  to  make  payment  of  the  sums  decerned  for  by  the  decreet-.. 

arbitral,  t 

Accordingly,  sundry  partial  payments  were  made^  whereby  the  whole  sums 
in^bieh  Sir  James  M'Kenzieand  Sir  James  Campbell  had  been  bound  as  cau« 
tioners  for  the  deceased  Sir  Kenneth  to  the  Countess  of  Bute,  and  some  more, 
were  paid,  and  the  principal  sum  due. to  Sir.Gcorgp  M'Keqzie  reduced  to  a  ba-, 
lance  of  Li  1541  Scots.* 

'  Sir  George  M'Kenzie,  some  time  before  hi^  death,  (which  happened  in  May  r 
2  748,)  nominated  his  lady  his  executrix ;  in  virtue  whereof  she  obtained  herself. 
to  be  decerned  and  4:anfirmed  executrix,  to  him»  smd.  in  the. inventory  gave  up   ^ 
the  foresaid  balance. 

In  the  ranking  of  the  creditors  upon  the  said  (sstate.  Sir  George's  widow  < 
claimed  this  balance  as  executrix  to  her  husband,  and.  Sir  Kenneth  claimed  it  as . 
heir  to  his  brother  Sir  George.     And  the  Lord  Ordinary,  upon  the  8th  January  ^ 
1 76 1,  pronounced- the  following  interiocutc^  :  *  Haying  considered  the  above 
debate,  with  the  dccreet-arbitral,  and  charge  of  hocning  given  thereon  for, pay- 
ment of  the  sura  decerned  for,  .sustains  the  titk  produced  in  the  person  of  Dame  . 
Elizabeth  M*Krenzie,  and  finds^  That,^  in  -virtue ;of  the<:onfirmed  testament  in  v. 
her  favour  produced,  she  hafe  right  to  the-  balance  of  the  sums  claimed,  con- 
tained iirand' due  by  virtue. of:. thc^.  aforesaid. decreet-arbitral,  and  annualrents   . 
tkereof -that  have:  become  due  thereupon,- from,  and  since  ist  day  of  February  , 
1734,  and  in  timexoming,. until  payment.' 

Pleaded  for  Sir  Kenneth  in. a  reclaimittg  petition,,  imo^  That  the  nature  of  the  . 
security  never  was^Iteredvor  intei^ded.  to  be  altered  by  the  decreet.arbitraL .  It  ? 
was  evident,  that  all^  the  arbiters^  had  in.  view,  was  to  ascertain  what  .sub  was. 
truly  due^pon. these .adjudications,«upQa  payment  of  .which  they  should  be  re* . 
deemabler  ^ut  by  no  means  to  weaken  or  enervate  the  security^  until  payment ;, 
for  as  these  adjudieations^were  amongst  the.  preferable  incumbrances  upon  the 
estate,  it  would  have  been  highly  unjust^  in  settling  the  balance  that  was  due,., 
10  have  annulled  theisecurities^  *  But  if  these  adjudications  continued,  to  be  sub-- . 
fisting  securities  after  the  decreet*anbitral,  it  is  a  clear :  case,  that  they  n)ader 
part  of  Sir* Kenneth's  faentable  estate,  and  that  Sir  George  could  establish  no, 
right  to  these,  but  by  a  gene^l  service  as  heir  to  his  father ;  and  consequently, , 
as  they  were  heritable  in  his.  person,  they  .continued  so  at  bis  death,  and  must  1 
belong  to  his  heir,  not  to  his  executor. 

^(ft>,  As  these  adjudications  therefore. ^reioain^d  the  preferable* real  securities  r 
upon  the  fcstate  of  Ktnminity;*  it  would  be  ^extremely  hard,  if  a  charge  of  horn-  , 
ing  given  by  a  fitctor  shoul^have  so  strong  ^n ;  effect  as  to  regulate  the  succcs- , 
lion  of  his  consti|;uent*s  estate;  . 
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Ko  lo.  *^^  though,  m  qncstioBs  among  hclrs»  the  h^  pays^  th©  greatest  deference  to 

th^  will  of  the  party  himself  in  regufeti^g  his  gucce^sion^  providing  he  does  so 
debitO'  modo  et  tempore,  it  cannot  pay  the  same -defecenqe  to  the  act  smi4'  deed  of 
a  third  party. 

And  therefore,  supposing  a  charge  given  by  Sir  George  himself  might  he 
deemed  such  an  indication  oi\m  voluntas  to  ither  die  desti^gtiop  of  that  subj[ect 
from  heritable  to  moreable,  it  does  not  appear  teasonabjc,.  that  the. act  w  dee4 
of  a  factor  should  produce  the  like  effect ;  because  it  is  not  bi$  will^  but  the 
uill  of  his  constituent,  that  must  regulate  the  auccefi^op.  J^th^  even  if  thcj 
sum  had  been  uplifted  and  in  the  factor^s  hands,  it  might  have  been  a  questioA, 
whetlier  it  ought*  not  to  be  presumed  that  it  wat  intead^  to.t^  re^io^vested  in 
the  Kke  -security. 

But  supposing  a  charge  bad  been  given  by  Sir  George  him^lf^  it  would  no^ 
have  evacuated  the  security  ;  for  an  adjudication  is  an  heritable  rigl^t  which  is 
not  evacuated  by  personal  diligence  for  paymient  of  those  s^uafis  for  which  the 
adjudication  was  obtained ;  and  this  takes  i^ee  even  in  special  adjudications, 
until  the  adjudger  attains  possession  ;  and  if  the  ad judger  does  not  oj;Merate  pay-. 
ment  by  .means  of  his  personal  diligence,  he  may  again  resort  to  hifr  adjudication. 
The  statute  1672,  cap.  19.  is  express  upon  this  point ;  it  allows  the  creditor  to  use 
all  manner  of  execution  against  his  debtor,  by  homing,  caption^  airre^ment,  or 
otherwise,  until  he  enter  into  the  actual  possession  of  the  lands.'  The  cases 
wherein  heiitable  rights  have  been  rendered  moveable  by  re.quisiiioa  on  charge^ 
do  not  apply  to  the  case  of  an  adjudication,  which  the  law  considers  to  be  a 
legal  sale  under  reversion.  No  charge  of  homing  can  alter  the  nature  of  that 
right;  nor  can  the  charge  proceed  upon  the  adjudication  itself^  but  upon  the 
original  ground  of  debt,  or,  as  in  this  case,  upon  the  decreetarbitral ;  and  upon 
this  principle  many  cases  have  been^ judged  ;  Christie  ^rosfra  Chmrie,  13th  July 
1676,  Sec.  24.  *.  /.  ;  Monro  rt^ntra  Monro,  3d  July  1735,  Ibuum  ;  Wi&hart. 
contra  Eari  of  Northesk,  5ec.  18,  24,  and  25.  b.  L  j  J^mhj^wOra  CamphelJ,. 
Sec.  tj.  and  25.  b.t.  %  ,^ 

Answer^  for  the  Lady;  1772a,  The  sums  decerned  for  by  the  decrjcet-arbitral- 
were  truly  moveable,  notwithstanding  they  arose  from  sttmswhich  ha4  fprnaer- 
ly  been  secured  by  decreets  of  adjudication,  and  that  these  acyudications  yvere, 
not  to  be  discharged  until  actual  payment;  fortbexiecteeti^biti^lqlieady  made^ 
a  novatio  dcbhi.  Alexander  Sutherland  was  decerned  to  pay  tbedebti  aad. 
made  personally  liable  for  it,  although  he  was  not  so  formerly,  the  debis  be^ag. 
originally  due  by,  and  the  adjudications^obtained  against*  his  pfed^Cjessors^ 

The  debt  by  the  decreet-arbitral,  was  not  instantly  ^xigihlo,  /i$  it  bad  Ibnner-  ^ 
ly  been  when  it  stood  upon  the  footing  of  the  adjudiMtiofii);  hut:  it  was  payable 
at  five  drflferent  terms,  and  a  peflalty  stipulated  in  g^seif  AJfele^  H^iieh  was  not 
the  case  by 'the  decreet  of  adjudication.      And  thoQgh  it  naoybie  trne  that  the 
real  security  still  remained  until  payment ;  yet  that;  is  oat  iaconiiste^it  with,  thq. 
idcbt*s  being  moveable ;   for  moveable  sums  are  often  really  secured ;  for  ex- 
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ample,  a  sum  due  by  heritable  bond  or  c6dti%et  6f  wadiet,  after  requisition  or 
a  charge  given,  is  rendered  moveable,  yet  remains  realty  secured,  when  the  bond 
or  contract  contains  clauses  providing  that  the  real  security  shall  not  be  there- 
by impaired. 

zdo.  The  sums  ii?  question  were  rendered  moveable  by  the  charge  of  horning 
given  to  Alexander  Sutherland  by  Sir  George's  factor. 

It  is  an  established  point  in  the  law  of  Scotland,  That  compleat  heritable 
rights  become  moveable  by-re^i«kioa  ogxhiiy  ^  «HAd  the  reason  assigned  for 
this  is,  that  it  is  a  quastio  loluntatis^  Whether  a  sum  be  heritable  or  moveable  ? 
and  the  will  of  the  creditor  properly  expressed  ought  to  determine,  whether  the 
sum  should  go  to  his  heir  or  to  his  executor  ;  and  when  he  uses  requisition,  or 
gives  a  charge  of  horning,  he  declares  his  intention  not  to  allow  the  sum  to  re- 
main upon  the  heritable  security,  and  thereby  descend  to  his  heir,  but  to  have 
the  sum  in  his  own  possession,  and  thereby  to  descend  to  his  executor.  Thus^ 
if  a  creditor  who  has  his  money  secured  by  an  heritable  bond,  gives  a  charge  of 
horning  for  the  principal  sum,  perhaps  only  because  the  annualrents  are  not 
punctually  paid,  the  charge  v/ill  have  the  effect  to  render  the  principal  sum 
moveable  and  descendible  to  the  executor.'  Taking  the  matter  therefore  upon 
that  footing,  the  charge  of  hoirnjng  given  upon  the  decreet-arbitral  did  render 
the  .sum  moveable,  whatever  was  the  original  cause  of  charging  for  the  debt. 

But  there  is  still  a  better  reason  than  that  above-mentioned,  why  a  charge  of 
horning  should  render  a  sum  moveable  which  formerly  was  heritable  ;  and  it  is 
this.  If  payment  had  been  made  in  obedience  to  the  charge  as  it  ought  to  have 
been,  the  money,  by  being  in  the  creditor's  pocket,  must  have  gone  to  the  ex- 
ecutor ;  and  it  would  be  irrational,  that  the  debtor  should  have  it  in  his  power 
to  direct  the  succession  of  his  creditor,  and  by  his  obstinacy  make  that  go  to 
the  creditor's  heir,  which,  had  the  charge  Ijeen  obeyed,  would  have  gone  to 
his  executor.  This  reason. applies  to  sums  secured  by  adjudication  when  charg- 
ed for,  as  well  as  to  any  others  heritably  secured  ;  for,  had  the  debtor  obeyed 
the  charge  of  torning  as  he  ought,  the  money  would  have  been  in  the  creditor's 
pocket,  and  so  have. gone  to  the  executor. 

The  statute  1672  is  foreign  to  the  present  question  ;  the  intention  of  that  act 
was,  to  obviate  a  doubt  which  might  have  arisen,  whether  or  not  a  creditor 
could  use  personal  diligence  against  his  debtor  after  he  had  got  land  judicially 
sold  to  him,  though  under  reversion,  in  lieu  of  his  debt. 

The  decisions  Christie  contra  Christie,  and  Monro  contra  Monro,  do  not  ap- 
ply to  the  present  case  ;  for  in  these  the  bonds  were  taken  secluding  executory 
which  being  an  express  written  declaration,  that  the  creditors  would  not  have 
the  sums  go  to  their  executors,  the  Lords  were  of  opinbn,  that  a  decreet  for 
payment  could  not  give  them  a  right  thereto. 

The  case  Wishart  contra  the  Earl  of  Northesk,  is  directly  in  point  for  the 
executor  j  for  the  interlocutor  in  that  case  quoted  for  the  heir  was  soon  there- 
after, upon  a  hearing  in  presence,  altered ;  and  the  Lords  found  that  the  debtor's 

Vol.  XnL  30  Ct 


No  xo* 


No  IQ. 


543^ 


maUTABLE  AMJ)  MOVEABLB- 


Sect,  f » 


not  making  payment  in  obedience  to  the  diligence,  could  not  be  profitable  to 
the  heir,  so  as  to  keep  the  money  stiU  heritable. 
*  Thx  Lords  adhered/ 


Act.  LoMart. 


J.M. 


Alt.  Brmci.  Qerky  Gihton. 

FoL  Die.  V.  3.  p.  270,    Fac.  Col.  No  40.  p.  82 


No  II. 

If  the  posses- 
sor of  an  en- 
tailed estate 
sellstbe  woods 
upon  the  e- 
state,  and  dies, 
before  the 
xvhole  is  cut 
down,  the 
price  of  that 
part  of  the 
'ivood  which 
was  cut  be- 
fore his  death 
goes  to  his 
executor ;   • 
but  the  price 
of  that  part 
which  remain- 
ed uncut  goes 
to  the  next 
beir  of  entail. 


1761.     June  ^^. 

Sir  John  Stewart  of  Grandtully  against  Executors  of  Sir  George  Stewart. 

By  contract,  dated  October  1758,  Sir  George  Stewart,  proprietor  of  the  en- 
tailed estate  of  Grandtully,  sold  to  Robert  Stewart,  &c.  the  trees  growing  on 
his  wood  of  Cransie,  for  the  price  of  4205  merks,  payable  to  Sir  George,  his 
heirs,  executors,  or  assignees,  at  Whitsunday  1760.  The  purchaser  became 
bound  to  commence  cutting  the  ist  of  May  1759,  and  to  finish  the  whole  the 
1st  of  September  1760. 

Sir  George  havirjg  died  in  November  1759,  after  part  of  the  wood  was  cut, 
the  question  occurred,  Whether  the  price  belonged  to  his  executors,  or  to  his 
heir  of  entail  ?  It  was  agreed,  that  the  entail  could  not  enter  into  this  question. 
A  contract  of  sale  of  grow^ing  wood  is  none  of  the  deeds  prohibited  by  this  en- 
tail, or  by  any  entail ;  and  is  therefore  effectual  against  an  heir  of  entail  as 
much  as  against  any  heir.  This  point  being  adjusted,  it  was  urged  for  the  exe- 
cutor, that  the  price  here  being  a  moveable  subject,  belongs  to  the  executor, 
even  where  the  subject  sold  is  heritable ;  witness  a  minute  of  sale  of  land,  the 
price  goes  to  the  vender's  executor  though  the  land  goes  to  the  purchaser's  heir. 
2 Jo,  The  executor  at  least  ought  to  be  entitled  to  that  proportion  Si  the  price 
which  corresponds  to  the  trees  actually  cut  during  Sir  George*s  life.  For  these 
trees  became  moveable,  and  the  executors  ought  either  to  be  entitled  to  these 
trees,  or  to  their  price  as  a  surrogatum. 

It  was  pleaded  for  the  heir,  That,  by  the  law  of  Scotland,  no  subjects  can 
fall  under  confirmation,  but  moveables  that  belonged  to  the  deceased  in  pro- 
perty, including  debts  payable  to  him  during  his  hfe,  which  for  that  reason  are 
understood  to  be  money  in  his  pocket.  Hence  it  is  that*  a  conditional  obliga- 
tion not  purified  during  the  life  of  the  obligee  goes  to  his  heir,  and  not  to  his 
executor ;  and  hence  it  is  that  an  obligation  having  a  tractutn  futuri  temporis 
goes  the  same  way.  In  short  an  executor  has  not  a  permanent  office  :  He  ia 
appointed  to  levy  what  debts  were  due  to  the  predecessor  when  he  died,  and  he 
has  no  commission  to  wait  for  debts  that  shall  become  due.  That  rents,  though 
becoming  due  after  the  proprietor's  death,  accrue  to  his  executor,  is  not  pro- 
perly an  exception.  For  none  accrue  to  him  but  what  are  understood  by  law 
to  be  due  before  the  predecessor's  death,  though  the  term  of  payment  be  post- 
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poned  by  pa<::tiot).  Nor  it  It  atiy  objeptioo  that  the  price  of  land  contained  in  f^^  |  ^^ 
a  minute  of  sale  has  been  adjudged  to  the  vender's  executor,  though  it  is  in- 
cumbent apon  his  heir  to  grant  n  disposition  of  the  land.  For  this  only  was 
fband  where  the  term  of  performanct  is  past  before  the  vender's  death.  The 
Court  would  be  of  a  different  opinion  where  the  term  of  payment  is  after  the 
vender's  death.  And  the  same  ought  to  hold  in  the  present  case,  where  the 
render  died  in  Novembet  17591  and  the  price  of  the  wood  was  not  taken  pay- 
able till  the  WhitSHnday  th^lreafter. 

•*  Found,  That  a  share  of  the  price,*  correspondidg  to  the  trees  cut  before 
Sir  George's  death,  belongs  to  hu  executors,  and  the  remainder  to  Sir  John 
Stewart  his  heir,** 

I  cannot  approve  of  the  first  brailch  of  this  interlocutor*  For  though  the 
sum  decerned  to  the  executor  was  the  price  of  a  moveable  subject ;  yet  the 
price  of  a  moveable  subject'  payable  after  the  veader^s  death  ought  not  to  go 
to  his  executor,  more  than  the  price  of  am  heritable  subject  payable  before  his 
death  ought  to  go  to  his  heir. 

FoL  Die.  59.  3.  p.  265*    SeL  Dec.  No  180.  p.  246. 

♦^*  This  case  is  also  reported  in  the  Fuculty  Collection  : 

In  October  I7'58,  a  contract  was  entered  into  between  Sir  George  Stewart  of 
GrandtuUy  on  the  one  part,  and  Robert  Stewart  shoemaker  in  Dunkeld,  and 
partners,  on  the  other  part^  wliereby  Sir  George  sold  to  the  said  Robert  Stew- 
art, and  others,  all  the  oak-trees  add  tin^b^r  of  the  woods  called  Cransie  and 
Inchennans,  (parts  of  the  tailzied  estate  of  GrandtuUy},  for  the  agreed  price 
of  ^205  merks;  these  woods  were  to  be  all  cut,  and  the  ground  cleared  before 
X6t  Septeitber  1760. 

The  purclm^ers  entered  upoti  their  bargain,  and  cut  about  one  half  of  the 
Woods  in  sumMer  1759  ;  and  Sir  George  hiving  died  ist  November  thereafter, 
Sir  John  his  brother  succeeded  to  the  estate,  and  his  creditors  used  arrestments 
in  the  hands  of  th^  purchaser^  of  the  foresaid  woods,  who  being  also  distressed 
at  the  instance  of  Sir  George's  trustees,  who  claimed  the  whole  price,  they 
raised  a  multiplepoinding  ;  and'ln  the  competition  betwixt  the  arresting  credi- 
tors of  Sir  John  and.  the  trustees  of  Sir  George,  the  LoRr>  ORDiNi^Ry,  upon  the 
3i8t  July  I76q»  pronounced  the  following  lateriocutor ;  "Tinds,  That  the 
price  corrispoiiding  to  that  part  of  the  wood  which  was  cut  before  Sir  George's 
death,  belongs  to  Sir  George's  executors ;  and  that  the  price  of  what  remained 
uncut  belcmgs  to  Sir  John  Stewart,  (Sir  George's  heir),  and  to  Sir  John's  credi- 
tors;  and,  as  the  competiiots  seem  to  suppose,  that  the  one  half  was  cut,  and 
the  other  half  uncut  at  Sir  George's  death,,  finds  the  one  half  of  the  price  of 
the  woods  belongs  to  the  trvste^  nonunated  by  Sir  George  for  the  ends  and 
uses  of  the  trust,  and  the  other  half  belongs  to  tlis*  creditors  of  Sir  John  com- 
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No  I  f  •       P^^^S  J  ^^d  decerns  in  the  prefisrcnce  against  the  rtiiscrs  of  the  multiplepDiod^ 

ing. 

Against  this  interlocutor,  a  reclaiming  petition  was  pre$ented  by  Sir  George's, 
trustees.  Upon  adrising  of  which,  with  answers,  the  Lords  ordered  memorials 
in  the  cause. 

In  these  memorials  it  was  pleaded  on  the  part  of  Sir  George's  trustees,  imo^ 
That  however  strictly  an  entail  may  be  conceived,  so  as  to  restrain  the  severaL 
heirs  from  alienating  the  entailed  subject  itself;  yet  oo  entiul  was  ever  so  con- 
ceived as  to  hinder  the  heir  in  possession  from  disposing  of  the  fruits,  when 
these  fruits  are  ripe  for  use.     That  a  sthJa  cadua  is  as  much  the  fruit  of  the 
ground  wherein  it  grows,  as  any  other  fruit  whatever,  in  so  much  that  even  a  life- 
renter  has  a  right  to  cut  such  woods  down  ;  D.y.T.x.  /.  9.  $  y.  De  usufruct.  ;  .and 
D.  1 8 .  T.  I .  /.  40. 5  4.  Dr  cofUr abend,  emp.  Considering  then  these  woods  as  the  fruits, 
of  the  ground,  the  purchasers  could  have  obliged  Sir  John  Stewart  to  have  imple^ 
mented  the. contract,  in  the  same  manner  as  they  could  have  forced  implement^ 
if  Sir  George  had  sold  a  crop  ef  corn  that  became  ripe  at  the  time  of  his  death, 
but  happened  then  not  to  be  cut  down,  or  if  he  had  in  the  same  manner  sold, 
the  ripe  fruit  of  an  orchard. 

OLdo,  Although  these  woods  should  not  be  considered  as  th«  fruits  of  the 
earth,  but  as  a  part  of  the  ground  itself;  yet  Sir  John  Stewart  could  not  hin- 
der this  contract  from  taking  full  effect.  An  heir  of  entail  is  full  proprietor  of 
the  estate,  excepting  so  for  as  he  is  laid  under  restdctions,  and  the  subsequent 
heirs,  as  representing  their  predecessors,  arc  bound  to  make  good  all  their  de^ds, 
in  so  far  as  they  were  not  restrained  from  doing  these  deeds  by  the  entaiU  As 
then  there  is  no  prohibition  in  this  entail,  prohibiting  the  cutting  of  ripe  woods« 
Sir  George  had  the  full  disposal  thereof;  and  Sir  John  Stewart  is  as  much  bound 
to  make  good  this  contract,  as  if  Sir  George  had  been  unlimited  fiar  of  the 
estate  ;  23d  July  1730,  John  Hope-Pringle  of  Topsonce  contra  Hugh  Scott  of 
Gala,  No  2.  p.  5413.;  and  3Xst  January  1755,  Lord  Cathcart  contra  John 
Stewart-Nicolson,  voce  Tailzie. 

But  if  this  wood-contract  is  binding  upon  Sir  John  Stewart,  the  consequence 
is  unavoidable,  that  the  whole  price  of  the  wood  sold  must  fall  to  his  executors. 
And  the  case  is  the  same,  as  if  the  proprietor  of  an  estate  had  entered  into  a 
minute  of  sale,  and  died  before  he  had  granted  a  disposition,  or  the  price  had 
become  payable ;  in  which  it  camiot  be  doubted,  that  though  the  obligation 
would  lie  upon  the  heir  to  fulfil  the  bargain  ;  yet  the  price  would  go  to  his  exe- 
cutors. 

Pleaded  for  the  creditors-arresters ;  That  it  did  not  occur  what  rule  there 
could  be  for  regulating  the  interest  of  the  heir  of  entail  and  the  executors  of 
the  preceding  heir,  with  respect  to  the  tailzied  estate,  other  than  the  period  of 
the  former  heir's  death  :  For,  if  it  be  once  admitted,  that  the  heir  in  possession 
tnay,  by  contracts  of  this  kind,  sell  the  whole  woods  upon  the  tailzied  estate 
by  a  forehand-bargain,  which  is  to  receive  execution  after  his  death,  it  is  im- 
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possible  to  say  where  this  should  stop.     If  that  liberty  may  be  granted  for  two       No  1 1» 
years,  why  not  for  twenty  ^  And  if  the  price  of  that  whole  wood  was  to  belong 
to  the  executors,  it  is  obvious  that  the  most  valuable  part  of  the  proceeds  of  a 
tailiied  estate  may  be  thus  pie-occupicd  and  withdrawn. from. the  heirs  of  entail 
to  the  executors  of  the  former  heir. 

Heirs  of  entail  are  not  in  pari  casu  with  other  heirs  ;  they  are  so  far  credi- 
tors, that  the  heits  in  possession  can  do  no  deed  to  hurt  or  prejudice  their  right : 
They  are  entitled  to  enter  upon  the  estate  pleno  jure  the  moment  their  prede- 
cessor dies,  and  to  enjojr.  every  benefit  arising  from  that  estate  from  and  after 
their  succession.  Was  it  not  for  this,  heirs  of  entail  would  frequently  be  ex- 
cluded from  a. great  part -of  the  pnxluce  of  their  estates,  as  the  principle  plead- 
ed for  the  executors  would  stretch  to  many  cases  of  the  like  kind.  There  are 
many  contracts  subsisting,  between  some  of  our  greatest  families,  and  sets  of 
merchants,  for  the  sale  of  their  farm-victual-  for  a  course  of  years ;  but  it  has- 
not  hitherto  been  doubted,  that  the  benefit  of  these  contracts  would  belong  to 
the  next  heir  during  his  incumbency. . 

The. period  of  the  predecesaor!s  death,  and.  the  state  and  condition  in  which  : 
things  then  stand,  is  the  criterion  for  determining  the  rights  of  all  wh6  claim  . 
interest  in. that  estate,  and  particularly  between  the  heirs  of  entail  and  the 
executors  of  the  former  incumbent.     The  heir's  right  takes  place  to  the  estate 
the  moment  his  predecessor's  breath  .goes  out,  and  every  benefit"  arising  from 
that  estate  is  from  thenceforth  his.     Woods  or  trees  standing  then  uneut,  how- 
ever ripe  for  cutting,  if  not  actually  cut,  are  heritable,  and  as  pars  soli  belong 
to  the  heir;  and  this  is  the  rule  .with  regard  to  all  the  natural  fruits,  a&laid  ^ 
down  by  Lord  Stair,  book  i\  tit.  i.  J  2. ;    14th  December  1621,  M*Math  contra 
Nisbet,  i^or^  Term. Legal  and  Conventional;  Lord  Bankton,  book  i.  tit.  3. 
par.  17.  and  book  2.  tit.  i.  J  4.  par.  36.;  .Lord  Cathcart  contra  Nicolson,  31st 
January  1755,  voce  Tailzie. 

The  creditors  do  not  deny,  that  heirs  of  tailzie  in  possession  may  exercise 
every  act  of  property  that  is  not  inconsistent  with  the  obligation  they  are  un- 
der by  the  entail ;  and  this  principle,  no  doubt,  will  go  far  to  support  a  con- 
tract of  sale  of  this  kind.  But  the  consequence  will  not  follow,  that  the  exe- 
cutors of  the  last  possessor  should  therefore  be  entitled  to  so  much  of  the  price 
as  corresponds  to  that  part  of  the  wood  whic^  remains  uncut  at  the  entiry  of 
the  next  heir.  The  trees  themselves,  as  being  then  pars  solij  become  his  pro- 
perty ;  and  consequently  the  price  must  also  be  his.  . 

"  The  Lords  adhered." 

Act.  DavU  Gr£mc.^  Alt..  L^cihari. 

y.  M.  F^^*  Col.  No  42.  /.  90. 
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1767.     February  3. 

Countess  Dowager  of  Caithness  against  Countess  and  Earl  of  Fife. 

Aliment  to  a  widow  from  her  husband's  death  tiH  the  cnsumg  Whitsunday, 

when  her  liferent  annuity  fell  due,  was  found  to  be  a  burden  on  the  executor* 

and  not  on  the  heir. 

FoL  Die.  V.  2.  p.  266.    Fac.  CoL 

*,if*  See  this  case,-  No  69.  p.  431. 


MHfti^^M^i 
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No  13. 

A  deed  cod- 
taining  dispo- 
sitive words 
held  to  be  a 
disposition 
and  not  a  tes- 
tament; but 
the  woids 
**  means  and 
effects,  heri- 
table and 
moveable/* 
in  that  deed, 
ibund  insuffi- 
cient to  con- 
nrey  a  proper 
heritable  &ub* 
jcct. 


1770.     January  26. 

Rachael  Brown  and  her  Sisters,  Heirs  of  Line  of  the  deceased  Dr  Brown  of 

Dundee,  against  Alexander  Bower  and  Others,  Trustees  appointed  by  the 

deceased  Dr  Brown. 

Upon  Dr  Brown*s  death  in  1768,  it  appeared  that  he  had  made  a  settlement 
of  his  affairs ;  whereby  he  *  gave,  granted,  assigned,  and  freely  disponed,*  to 
Bower  and  others,  as  trustees,  '  all  his  goods,  gear,  means,  and  effects,  heri- 

•  table  and  moveable  j'  and  by  the  same  deed  he  nominated  the  said  trustees 
his  *  sole  executors,  universal  legatees,  and  introraitters  with  his  means  and  ef- 

•  fects,'  with  power  to  give  up  inventories,  and  to  confirm  j  declaring  that  the 
deed  was  only  to  take  effect  after  death.  Besides  large  funds,  truly  personal, 
Dr  Brown  was  possessed  of  several  heritable  bonds,  an  adjudication  upon  which 
he  was  infeft,  and  a  house  in  Dundee. 

As  the  deed  contained  neither  procuratory  nor  precept,  the  trustees  brought 
an  action  against  Rachael  Brown  and  Sisters,  that,  as  heirs  of  line,  they  should 
make  up  titles  to  the  heritable  subjects,  and  denude  thereof  in  their  favour,  in 
order  to  their  execution  of  the  trust.  But  to  this  action  it  was  stated  in  de- 
fence, imoy  That  the  deed  which  was  the  title  of  the  action  was  of  a  testa- 
-mentary  nature,  and  therefore  ineffectual  in  law  to  carry  heritable  subjects ; 
at  least,  2do^  That  it  could  neither  carry  the  adjudication  nor  house  in  Dundee. 
And  in  support  of  these  it  was  pleaded  for  the  defenders, 

imo.  Whatever  may  have  been  the  intention  of  a  party  in  making  a  deed, 
it  was  nevertheless  a  clear  proposition  laid  down  by  all  Uiwyers,  that  heritable 
subjects  could  be  conveyed  only  in  a  certain  form,  and  not  by  a  deed  of 
a  testamentary  nature  ;  Haddington,  21st  June  1605,  Jack,  voce  Testa- 
ment; Stair,  a  1st  February  1663,  Wardlaw,  voce  Homologation;  13th  July 
1670,  Daughters  of  Soutrie,  voce  Testament.  Resting,  therefore,  upon 
this  general  rule,  the  deed  in  question  was  not  a  formal  and  proper  dispo- 
sition inter  vivos^  but  was  truly  of  a  testamentary  nature.  For  though  it  did 
bear  the  words  •  Give,  grant,  assign,  and  dispone,'  yet  in  every  other  respect 
it  bore  the  characteristic  of  a  testament ;  it  constituted  the  trustees  •  executors 
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and  legatees/  authorised  them  to  give  up  inventcxies  and  to  confirm,  and  was  No  i  ^. 
onlj  to  take  effect  after  death.  These  were  the  essential  ingredients  of  a  tes- 
tament  ;  and  a  decision  directlj  in  point  was  given  in  the  case,  4th  December 
1 735,  Brand  contra  Brand,  voce  Testament,  though  the  defence  in  that  case  was, 
that  nothing  hindered  a  testament  and  assignation  inter  vivos  from  being  on  the 
same  paper. 

7J0,  Though  the  deed  sliould  be  sustained,  so  far  as  to  convey  such  heritable 
subjects  as  fell  particularly  within  the  words,  viz.  the  heritable  bonds;  yet 
there  were  no  words  sufficient  to  carry  the  otheY  branches  of  the  real  estate^ 
the  adjudication,  and  the  house  in  Dundee.  The  worda  *  bonds  and  tenements' 
were  as  well  known  as  any  other;  were  always  used  in  a  disposition  whenever 
it  was  meant  they  should  be  conveyed ;  and  hence,  when  not  inserted,  the 
omission  fell  to  be  held  as  intentional.  The  words  '  means  and  effects,  beri* 
•  table  and  moveable/  never  could  be  construed  to  eif tend  ta  a  land,  estate,  or 
tenement ;  more  especially  when  these  words  were  adjected  to,  and  followed 
the  words  '  goods,  gear,  &c,'  io.  the  dispositive  part  of  the  deed :  And  in  the 
case,  6th  Jan.  1736,  Mochrie  cotUra  Linn,*  it  was  found  that  the  words  *  goods 
'•  and  gear,  debts  and  sums  of  money,'  did  not  comprehend  an  heritable  bond. 

This  doctrine  was,  at  any  rate,  pointedly  applicable  to  the  house  in  Dundee; 
and  with  regard  to  the  adjudication  upon  which  infeftment  had  been  taken,  a& 
it  was  a  proper  heritable  subject,,  the  same  rule  must  be  followed.  An  acfjudi- 
cation  had  been  held  to  be  a  legal  vendition  of  the  debtor's  land  under  a  limit- 
ed right  of  redemption ;  the  bygone  annualrents  had  been  found  to  belong  ta 
the  heir  even  during  the  currency  of  the  legal ;  in  conveying  an  adjudication, 
the  common  form  was  to  dispone  the  lands  adjudged  with  the  adjudication  as 
the  title  ;  so  that  it  had  every  quality  of  an  heritable  subjects 

Pleaded  for  the  Trustees ; 

imOy  Without  controverting  the  general  proposition,  that  heritage  could  not 
be  conveyed  by  testament,  it  was  enough  for  the  pursuers  to  establish  that  the 
present  settlement  was  not  a  testament,  but  a  general  disposition  of  the  whole 
subjects  belonging  to  the  defunct.  It  was  executed  in  the  legal  terms  and  pro- 
per style  of  a  disposition ;  the  technical  terms  •  give,  grant,  assign,  and  dis- 
«  pone,'  being  expressly  made  use  of.  As  the  deed,  therefore,  contained  a 
proper  dispositive  clause,  which  per  se  was  sufficient  to  convey  heritage  as  well 
as  moveables,  it  was  not  vitiated  by  the  after  adjection  of  a  nomination  of  exe- 
cutors, and  other  clauses  of  a  testamentary  nature^  agreeable  to  the  maxim  utile 
per  inutile  non  vitiatur.  The  case  of  Brand  contra  Brand  did  not  apply,  as  the 
settlement  there  was  in  every  respect  a  proper  testament,  and  so  fell  under  the 
general  rule;  and  the  point  at  issue  had  been  decided  in  the  case,  nth  July 
1739,  Douglas  ^o;7/r^  Allan  ;f  where,  in  precisely  the  same  circumstances  as 
the  present,  the  objection,  that  the  deed,  being  of  a  testamentary  nature,  could 
not  affect  the  heritage,  was  over-ruled. 

*  See  General  listof  Ns^es.  f  Not  Reported^  See  ArrmDix. 
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^do,  As  it  appeared  from  the  deed  itself,  that  the  Doctor  was  then  making 
a  general  settlement  of  his  whole  funds,  no  doubt  could  be  entertained  but 
that  the  adjudication  and  house  in  Dundee  were  meant  to  be  included.  His 
intention  appeared  also  to  be  sufficiently  declared,  as  the  phrase  ^  heritable  means 
•  and  effects*  comprehended  lands  andhouses  as  well  as  nomina  debitorum  ;  and  the 
house  in  question  certainly  made  a  part  of  the  Doctor's  heritable  means  and  effects. 

Independent  of  this  general  argument,  it  was  to  be  observed,  that  the  ad- 
judication did  not  fall  to  be  considered  as  a  right  of  property.  The  Doctor 
never  had  been  in  possession,  the  legal  was  still  current ;  «o  that  it  ivas  merely 
a  security  for  the  accumulate  sum.  The  grounds  of  debt  were  still  subsisting 
as  a  part^of  the  creditor's  title  ;  and  as  these,  in  this  case,  must  &II  under  the 
conveyance  of  '  debts  and  sums  of  money,*  the  adjudication,  as  inseparable 
from  the  debt,  must  of  consequence  be  carried  by  the  settlement ;  and  the  ex- 
press point  had  been  determined  in  the  case.  Wades  r^^^ra  The  Heirs  of  Marshal* 
Wade,  No  20.  p.  221.  and  No  14.  p.  5018. 

The  Judges  were  unanimous  that  the  deed  was  a  disposition  and  not  a  testa- 
ment ;  but  upon  the  general  principle,  that  heritage  is  never  understood  to  be 
conveyed  unless  positively  expressed,  the  majority  were  of  opinion,  that  the 
words:  *  means  and  effects,  heritable  and  moveable,'  were  not  sufficient  to  com- 
prehend the  house  in  Dundee.  It  was  therefore  found,  *•  That  the  house  in 
Dundee,  disponed  by  Dr  Brown,  does  not  fell  under,  and  is  not  carried  by  his 
deed  of  settlement  to  the  trustees,  and  with  regard -thereto  assoilzies;  and  as  to 
the  other  heritable  subjects,  decerns  against  the  defenders  in  terms  of  the  libel.*' 

'Lord  OrcTmary,  Justice  Clerh.  For  Rachael  Brown  and  Sisters,  Z>.  Rae. 

.For  Bower,  &c.  Alacqueent  Crot&ie,  Nairn. 

R.  H.  Fac.  Col.  No  15.  p.  32. 


No  14. 

A  claim  for  a 
defunct  heri. 
tor's  share  of 
the  expense 
attending  the 
division  of  a 
common,  in 
which  he  had 
an  interest, 
found  to  be  a 
debt  that  af- 
fected  the 
Qzecator. 


1773.     November  16. 
George,  Lord  Kinnaird,  against  Magdalen,  Lady-Dowager  of  Kinnaird, 

It  harvin^been  adjudged  by  a  final  decree  of  the  Court,  in  November  1770,* 
in  an  action  at  the  instance  of  Joseph  Austin,  and  others,  "  in  respect  of  the 
acquiescence  in,  and  homologation  of  the  division  of  the  common,  and  decrees- 
arbitral  in  question,  by  the  predecessors  of  Lord  Kinnaird,  that  the  pursuers 
are  entitled  to  payment  from  the  representatives  of  Charles  Lord  Kinnaird,  of 
the  sums  libelled  as  his  share  of  the  expense  of  the  said  division  ;"— the^next 
point  was,  how  far  these  claims  affect  both  the  heir  and  executor  of  the  said 
Charles,  Lord  Kinnaird,  or  only  the  executor  ? 

The  Lord  Ordinary  *  found  Lady  Kinnaird,  the  executrix,  liable  in  this^x- 
pense,  as  being  a  moveable  debt.' 

And  the  Court  adhered  on  a  reclaiming  petition  and  answers. 

Act.  Ja.  Fergwon.  Alt.  Rae.  Clerk,  Campbell. 

Fol.  XHc.  V.  3.  p.  266.    Fac.  Col.  No  go.  p.  227. 

*  Not  Reported. 
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3783,    Tebruary  25. 
Margaret  Johnston,  and  Others,  ^^ainsi  William  Dobie,  and  Others. 

James  Johnston  executed,  in  favour  of  Margaret  Johnston,  his  wife,  and  of 
certain  other  persons,  a  disposition  of  the  whole  estate  heritable  and  moveable^ 
that  should  belong  to  him  at  the  time  of  his  death.  But  as  he  lived  only  a  few 
days  after  the  date.of  this  deed,  it  was,  at  the  instance  of  his  heir  at  law,  reduced 
rx  capiie  lecH  *  so  far  as  respected  the  heritable  subjects  thereby  conveyed/ 

When  Mr  Johnston  died,  a  house  was  erectmg  for  him^  in  which  a  set  of 
doers  and  windows,  and  other  articles,  were  then  lying,  in  order  to  be  fixed  to 
their  proper  places  in  the  building.  A  guestion  thus  arose  in  regard  to  them 
between  the  heir  at  law  and  the  disponees  ;  the  former  contending,  that  along 
with  the  house  itself  they  bad  fallen  under  the  heritable  succession  ;  and  the 
latter  claiming  them  as  moveable  subjects. 

Pleaded  for  the  disponees ;  A  subject,  it  is  admitted,  in  its  nature  moveable, 
may  be  rendered  heritable  by  the  destination  of  the  proprietor,  whether  ex- 
pressed in  words,  or  rebus  et  facUi.  As,  however^  for  this  end,  words  clear 
and  unequivocal  must,  on  the  one  hand,  be  employed ;  so,  on  the  other,  the 
acts  whence  the  design  is  to  be  inferred,  must  be  such  as  to  preclude  ambigui- 
ty. Hence,  though  a  man  should  have  pitched  on  a  certain  piece  of  ground 
Sox  the  purpose  of  raising  an  edifice,  should  have  provided  the  materials  for  the 
undertaking,  and  should  have  even  collected  and  conveyed  them  10  the  destin- 
ed spot ;  so  that,  it  must  be  acknowledged,  no  purpose  could  be  marked  with 
stronger  probability,  than  that  of  a  building  consequent  on  those  preparations, 
or  of  the  union  of  those  moveables  with  the  immoveable  soil ;  yet  still,  until 
the  building  should  have  commenced,  and  the  union  been  actually  constituted, 
the  moveable  nature  of  the  materials  would  remain  unchanged.  Such  is  the 
doctrine  of  our  law ;  Erskine,  b.  2.  tit.  2.  \  14.  as  it  is  also  of  that  of  England  ; 
Vmer's  Abridgment,  voce  Heir. 

In. the  present  case,  it  was  to  be  sure  highly  probable  that  Mr  Johnston  had 
destined  the  doors,  the  window-frames,  and  the  other  moveables  in  question, 
to  be  united  with,  and  to  become  part  of  his  proposed  tenement;  and  a  like 
probability  would  have  attended  his  purchasing  in  their  rudest  state  the  mate- 
rials out  of  which  they  were  formed ;  yet,  as  their  fixture  had  not  been  accom- 
plished,  they  were  still  no  parts  of  the  building,  nor  more  joined  to  it  by  an 
actual  union,  than  when  in  the  state  of  unwrought  timber  or  metal.  Notwith- 
standing, therefore,  any  probability  to  the  contrary,  there  was  here  no  certain- 
ty of  destination,  and  consequently  no  effectual  change  of  the  nature  of  the 
subjects  from  moveable  to  heritable. 

Answered;  As  it  has  been  admitted,  on  the  one  hand,  that  a  proprietor  des- 
tinatione,  expressed  either  by  word  or  deed,  may  convert  a  moveable  into  an 
heritable  strbject ;  so  it  is  now,  on  the  other  hand,  granted,  that  not  merely  a 
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acts  of  the  proprietor,  is  required  to  effectuate  that  change.    The  doctrine  of 
Mr  Erskine  is  accordingly  Subscribed  to.     But  though  in  the  case  supposed  by 

that  author,  the  mere  collecting  of  rude  materials  for  building  would  not  in- 
fer an  alteration  of  their  moveable  nature,  yet  no  sooner  should  the  buildhig 
have  been  begun,  than  the  changfe  must  have  instantly  taken  place ;  the  pro- 
bability of  intention  thus  rising  ttt  certainty;  Stewart'^s  Answers  to  Dirleton's 
Doubts,  Tit.  Executry.  In  like  ttianner,  had  the  timber^  iton,  arbiftiss,  which 
compose  the  doors  and  windows  in  cjattstion,  remained,  thoitgh  in  the  posses- 
sion of  Mr  Johnston,  in  tlheir  rude,  unwtought,  or  unfinished  state,  whatever 
high  degree  of  probability  of  dtsign  thfey  might  have  evinced,  their  natiu^,  it 
may  be  allowed,  would  riot  have  been -altfered ;  biit  by  their  having  been  com- 
pleteJy  formed,  fitted,  and  adjusted  to 'their  peculiar  places  in  a  patticulap  tene- 
ment, tlie  absolute  destination  df  thefli  for  the  use  'of  that  tenement  becotoes 
unquestionably  ascertained.  The  animus  destinandi  is  then  as'fiilly  expressed  as 
it  possibly  can  be  rebils  et  factis. 

Some  of  the  Judges  ieemfed  to  be  of  opitiion,  that  even  the  simple  collect- 
ing of  mater.als  for  building  might  often  sufficiently  denote  the  animus  desti-- 
nandi  oi  the  proprietor,  so  as  to  render  them  heritable.  Others  appeared  to 
admit  no  other  rule  but  the  then  actual  state  of  the  subjects.  The  opinion  of 
Xhz  majority  was,  that^in  cases  like  the  present,  where  the  will  of  the  pro- 
prietor, so  strongly  marked,  is  actually  carrying  into  execution  by  overt  acts, 
such  animus  should  have  filll  effect, 

The  Lord  Ordinary  had  *  found,  that  the  articiCS  of  unfixed  Work  were  to 
be  considered  as  parts  and  pertinents  of  the  house,  and  that  the  same  do  fall 
und  belong  to  the  heirs  at  law.' 

The  judgment  of  the  Court  was,  *  To  find  that  the  articles  of  unfixed  work 
destined  for  the  house  fall  to  the  heir,  attd  not  to  the  executor,  and  in  so  far  ad- 
here  to  the  interlocutor  of  the  Lord  Ordinary.*  • 

In  a  re C' aiming  petition  it  was  farther  argued^  That  as  Mr  Johnston  could 
undoubtedly  have  effectually  alienated  irkhcto  the  subjects  in  question,  as  being, 
^t  any  rate,  heritable  deslinatione  only;  so  in  fact,  his  disposition  being  reduc- 
cd  as  to  the  prdper  heritage  alone,  ought,  with  respect  to  them,  to  be  undefr- 
stood  as  still  subsisting.     But'this  petiti  jn  was  refused  without  answers. 

Lord  Ordinary,  ^Iva*  For  Margaret  Johnstoa,  Hctiry  Ersklm^  MortUatuL 

Alt.  IL  Dundas.  Clerk,  Home. 

S.  FqI>  Die.  V.  3.  p.  2G7.     Fac.  Col.  No  98./.  156. 


No  16.  1791.    March  €.    The  Duke  of  Gordon  against  John  Leslie;  and  Others* 

The  execu- 

n>nt  not  WiLLiAM  Leslie  was  the  tacksman  of  a  farm  belonging  to  the  Dvkt  of  Gor 

liable  for  the  ^^^^      jj^  ^^,^5  ^j^q  creditor  to  his  Grace  by  a  bill  for  L.  220. 
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At  Willijim  Leslie's  death,  his  movo^bk  ejects  descended  to  John  LesJie, 
and  his  other  younger  children,  as  his  nearest  in  kin  j  \yhile  the  lease,  which 
Was  a  beneficial  one,  aiid  did  not  ex^iire  fpr  many  years  aft;er,  devolved  to  his 
eldest  son  as  bis  hoir. 

An  action  of  multiple-poinding,  brought  by  the  Duke  ,of  Gordon  soon  ^fter 
/William  Lewie's  d^tb«  ^  the  purpose  of  enabling  him  to  p£ty  wit|a  safety  the 
eontf  nt;s  of  the  hill  already  montipned,  was  not  brought  to  a  conclusion  till 
1790.  At  this  time,  not  only  the  rent  for  crop  1788,  but  that  for  the  follow- 
ing year,  w^s  unpaid  ;  and  for  thc^e,  as  well  as  far  the  rents  of  the  subsequent 
years,  the  eldest  son  of  the  original  tacksman  having  become  bankrupt,  his 
Grace  claimed  retention  out  of  the  sums  due  by  him.  In  support  of  this 
claim,  he 

Pleaded ;  Those  engagements  which  in  this  case  the  original  tacksman  came 
under  to  his  landlord  were  a  burden,  while  he  lived,  on  his  whole  funds,  whether 
heritable  or  moveable.  Had  these  fuads  never  beea^appropriated  by  his  family 
After  his  death,  his  landlord  would  have  been  authorised  to  attach  any  part  of 
them  for  his  payment ;  and  so  too,  although  the  funds  have  been  regularly 
transmitted  in  succession  to  the  legal  heirs,  every  one  of  those  heirs,  in  repre- 
senting him,  must  be  liable ;  Stair,  book  3.  tit.  5.  §  13  ;  b.  4.  tit.  22.  §  22; 
Durie,  I7tb  Feb.  1633,  Kinnaird  contra  Yeaman,  Sect.  7.  b.  t.;  19th  July  1637, 
Lord  Innerwick  contra  Lady  Smciton,  Ibidem. 

Answered  y  The  general  principles  which  have  been  stated  are  unquestion- 
ably just ;  but  they  fail  in  thejc  application  to  the  present  case. 

A  lease  Is  in  its  nature  an  agreement  founJed  on  a  delectus  persona:^  and 
therefore  should  be  at  an  end  when  the  lessee  dies.  From  equitable  considera- 
tions, however,  the  benefit  of  this  contract  is  now  held  to  transmit  to  the  heir 
of  the  lessee.  But  as  no  part  of  this  benefit  can  be  claimed  by  the  executors, 
no  reason  can  be  given  why  they  should  be  exposed  to  any  tisk. 

In  the  ca#e  of  mercantile  partnership,  where  the  share  of  a  deceased  partner 
is,  by  special  agreement,  given  to  one  of  his  sons  nominating  his  other  children, 
if  the  concern  was. a  lucrative  pne  at  the  time  of  his  death,  have  never  been 
tionsidered  as  liable  for  any  part  of  the  subsequent  loss.  So  too,  in  the  case  of 
a  feu-i;ight,  although  the  executors  of  the  vassal  ^lay  be  required  to  pay  the 
feu-duties  incurred  before  the  succession  opened,  ng  instance  can  be  shown  in 
which,  upon  the  subsequent  bankruptcy  of  the  heir,  the  superior  has  attempt- 
ed to  render  them  liable. 

The  present  claim  is  not  founded  in  the  mpaning  of  the  parties,  the  jesses 
and  his  heirs  jalone  being  debtors  in  the  obligation,  lif  listened  to,  it  vvojld  be 
attended  with  very  unjust  consequences,  the  executors  having  no  way  of  secur- 
ing themselves  against  the  loss  arising  from  the  heir's  bankruptcy.  Neither  is  it 
necessary  for  the  landlord,  if  he  is  sufficiently  attentive,  by  exercising  in  due 
time  his  right  of  hypothec. 
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The  Lord  Ordinary  found  *  the  Duke  of  Gordon  entitled  to  retention  out 
of  the  sum  in  his  hands,  as  craved.* 

A  reclaiming  petition  was  giren  in,  which  was  followed  with  answers. 

The  Court,  considering  the  crop  of  1788  as  belonging  to  the  executors,  were 
of  opinion,  that  they  were  liable  for  the  rent  of  that  year. 

But  as  to  the  rents  of  the  subsequent  years,  a  great  majority  were  of  opinion^ 
that  the  heir  alone,  after  being- acknowledged  by  the  landlord  as  tenant,  could 
be  sued  for  these  rents. 

The  Lords  *  found  the  Buke  of  Gordon  entitled  only  to  retention  of  his  rent 
for  crop  1788.' 

Ordinary,  .L^rJ  Dregbora.  Act.  Ttut.  Alt  Dichcn*  Ckrk,  Gm^don*  . 

C.  Fac.  OoL  No  1 7$.  p.  359- 


N6  17. 

Hay  produ- 
ced from  seed 
sown  along 
with  barley 
and  wheat  in 
spring  i794» 
and  cut  down 
in  summer 
i7P5>  was 
found,  in  a 
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heir  and  exe- 
cutor of  the 
proprietor, 
who  died  in 
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1794,  to  be^ 
long  to  the 
heir. 


1 796»     February  i  o: 
Mrs  Annabella  Wight,  and  Others,  against  William  Inglis,  and  Others. . 

In  spring  1794,  William  Simpson. sowed  clover  and  rye-grass  along  with 
wheat  and  barley,  on  about  70  acres  of  land  belonging  to  him.  He  died  in 
December  following,,  and  Mrs  Wright  and  others,,  his  executors, .  afterwards 
brought  an  action  against  William  Inglis,  and  his  other  heirs,  concluding  that 
the  hay-crop  in  summer  1795,  produced  from  the  seeds  sown  in  .1794,  should 
be  found  to  belong  to  them  as  an  artificial  fruit. 

The  arguments  used  by  the  parties  were,  in  substance,  the  same  with  those 
to  be  found  in  the  case  of  Dame  Sydney  Sinclair  against  Dalrymple,^  No  6. 

The  Lord  Ordinary  reported  the  cause. 

Observed  on  the  Bench  ;  The  hay  in  question  is  to  be  considered  as  a  second 
crop,  and. as  such  belongs  to  the  heir.  It  is  true,  the  first  crop  would,  in  this. 
case,  be  of  little,  or  perhaps  no  value  j  but  that  arose  entirely  from  wheat  or 
barley  having  been  sown  along  with  the.  grass  seeds  j.and  as  the  crop$  arising 
from  the  former  were  teaped  by.  Mr  Simpson,  the  executors  are  by  that  means 
fully  indemnified  for  the  deficiency  or  loss  of  the  first  crop  of  grass. 

The  Lords  unanimously  assoilzied  the  defenders.  '* 

'LoxAOi^ttiZTY  Esigrove*  Act;  Culkn,  Alt;  Davidson.  Clerk,  Pringk. 

Fac.  Col.  No  2oi#  p.  482. 
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Bygone  Blench  duties. 


1627.     February  16.         L6.  Semple  against ' Blair. 

Ik  an  action  at  the  instance  of  the  Lo.  Sfemple  against  Blair  of  Halve,,  for 
payment  of  the  blench-duty  of  a  5tone  pf  wax  and  a  pound  of  pepper,  for  these 
lands  contained  in  his  infeftinent,  acclaimed  by  the  pursuer  as  heir  to  bis.  father, 
who  was  infeftin  the  lands,  and  to.  whom  the  same  was'  unpaid  divers  yearsin 
his  lifetime^  the  Lords  would  not  sustain  this  pursuit  for  the  years  owing  to 
the  pursuer's  fathier,  albeit  he  did  show  that  his  father  was  infeft,  and  that  he 
was  rctoured  heir  to,  him;  but  sustained  th6  same  pursuit  alknarly  for  thel  years 
since  the  date  and  time  that  the  pursuer's  self  was  infeft  in  thd-lahd.-  Item,  In 
this  process  the  Lords  found,  .That  where  infeftments  are  granted  of  lalids,  for 
payment  of  a  blenchdujty  therein  contained  yearly,  with-ihis-  clause,  as^use  is 
in  many  infeftments  of  this  tenor,  viz:  st  petatur  tantum^  preomnh  alio^onere^ 
&c,  that  albeit  the  clause  bear  not  that  word  tnntum,  but  -oBly  si  'fet^ur^^  in 
such  cases,  the  vassals  .cannot  be  convened  by  thrir  superiors,  for  payment 
of  the  said  blench-dutics,.  except  that  the  superior  make  requisition  to  the^vafi- 
sals  yearly,  either  before  the  term  of.  payment  prescribed  by  the  infeftment,  or 
upon  the  very  day  of  the  term,  fbr. payment  of  the  same  ;  and  if  the  aame  lie 
over  thereafter  one  year,  or  more  ye^rs,  no  requisition  being  yearly  made  topiay 
the  same  upQn  ilk  term,  or  before  the  term,  to  pay  at  the  term,  as  said  is,  in 
such  cases,  th^t  the  superior  j^hall' never  be  heard  to  pursue  his  vacsal- thereafter 
for  payjnenl  thereof,^in  lespect  of  the  said*  clause  /*  petatur^  which  astricts  the 
superior  to  an,  yearly  timeous  requisition*  And  the  Lords -foundi  That- the 
blench-dutjes  were  not  adjected  as  any  profitable  rents  to'  the  superior  for  the 
lahds,  as  in  the  instances  for..paying  of  white  or  red  rbses,  but  were  adjected  flg 
recognizances  of  the  superiority,  and  ought  not  to  be  regarded  asin  feuinfcft- 
ments,  which  had-iW/zwrn.  canonem  prastandum  ;  and  fbuntJ,Tbat  ttese  blench* 
duties  were  to  be  respected,  as  personal -annual  prestations,  as  of  services  yearly, 
which,  if  they  were  not  required  yearly  to:  be  done,,  as  in  leading  of  corn  or 
hay  in  harvest,  or  leading  of  peats,  after  these *years  they  could  not  be  craved. 
The  like  was  done  .18th  January  161  r,  betwixt  the  Bishop  of  St  Andrew's  and 
one  Galloway.    See  Superior  and  Vassal 


No  iS^ 

An  heir  serv* 
ed,  found  not 
to  have  ri^t 
to  pursue  for 
blench>duties, 
which  wtre 
owing  to  his 
father  ;  but 
only  for  what 
fell  due  since 
his  death. 


Act>  H9fie  ^'Mfwal* 


Alt  Cmningbamt  V  Sect.  .  Cktky  -GiijmB  . 
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SECT.    III. 

Bygone  Fexi-diities. 

1 67 1.     January  24.       Kurie  against  John  Nicolson  of  Tillicoultue. 

rsi     19.  John  Keirie  pursuing  the  tenants  of  Tillicoultrie,  as  assignee  by  the  deceased 

duties  belong  Earl  of  Marr,  to  the  feu-duties  payable  out  pf  their  lands  for  several  years*pre- 
torofthVdcI  /ceding  1649,  it  was  alleged  for  the  defender^  That  the  duties  of  these  years 
•f^f'*  *^P**      did  belong  to  the  Earl  of  Marr's  father,  whose  liferent  was  reserved  in  his  $on*8 

right,  who  was  cedent  to  the  pursuer ;  and  he  being  year  and  day  at  the  horn, 
his  liferent  escheat  did  fall  to  the  king,  and  his  donatar  the  Laird  of  Scotscraig. 
— ^It  was  answered^  That  the  pursuer  had  right  by  progress  from  Scotscraig's 
heir  and  executor,  and  did  concur  for  Arther  Forbes  of  Skciritbwcr',  who  de- 
Tiyed  right  from  them.-r-It  was  alleged^  Th.at  the  gift  of  liferqnt,  in  so  far  as.it 
.might  be  extended  tp  bygone  years  before  the  rebcI^s  decease,  could  only  "belong 
to  Scotscraig's  executors,  who.  were  never  confirmed,  but  only  decerned  cxeca- 

*  tors.*— It  was  replied,  That  the  heir  had  good  right,  to  dispone  the  said  gift,  see- 
ing never  any  thing  followed  thereupon  but  a  general  declarator  j  and  gifts  of 
thAt  nature  having  traetum  futuri  ternporisp  unless  the  donatar  had  obtained  a 
special  declarator  in  his  own. time,  bearing  quid^  quajitum^  et  quale^  did  belong  to 
the  heir,  and  not  to  the  execut<M: ;  for  v^hich,  a  practique  was  cited  in  Nove'm- 

•  ber  1609,  the  Earl  of  Cassillis  against  the  Laird  of  Glainnes*,  where  a  gift  of 
ward  was  found  to  belong  to  the  heir,  and  not  to  the  executor..-^— T^ie  Lords, 

.  notwithstanding,  did  find  that  the  executors  of  Scotscraig  had  ri^ht  to  the  \vhole 
.  dutie,s  libelled,  because  they  were  all  due  before  Scotscraig  the  donatar's  death ; 
and  that  the. Earl  of  Marr,  the  hferenter,  did  survive  him  ;  and  tliat  gifts  of  es- 
.  cheat,  and  other  casualties,  as  to  all.  years  after  the  donatar's  decease,  did  be- 
long to  his  heirs  ;  but  as  to  bygones  due  before  his  decease,  they  did  belong  \o 
his  executor  J  and  .therefore  decerned  in  favour  of  the  pursuer,  as  having  right 
from  the  ^cqjitcr,  he  confirming  before  sentence. 

FoL  Die,  V.  I.  p.  366.     Gosfordj  MS.  No  318.^.  141. 

ft 

1671*  yauuary  2%.  '^^^  Stair  reports  the  same  case  : 

•  •  » 

loHN  Keir,  as  assignee  by  the  Earl  of  Marr  to  some  feu-duties,  pursues  a 

poinding  of  the  ground  against  Nicolson  of  Tillicultrie,  who  alleged  no  process, 

because  the  EaW  of  Marr  his^cedfeftt  hski  no  right  to  t\\f^c  feu.dutic*,  which 

were  due  in  feii  fatiier's 'Jifietifiie,  whoee  liferent  was  reserved;  whereupon  cora- 

*  .Examine  General  List  of  Names. 
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pearance  wag  made  for  Scotscrsig^s  heir,  who  was  donatar  to  the  old  Earl  of 
Marr's  escheat  and  liferent,  and  concurred.— The  defender  ansnvered^  That  the 
concourse  could  not  he  effectual,  because  their  bjgone  feu-duties  being  move- 
sbie,  'belonged  to  Scotscraig's  executor,  and  not  to  his  heir ;  and  though  the 
coocurrer  was  both  heir  and  executor,  yet  these  bygones  belonging  to  Scots* 
craig  as  donatar,  'hnng  fbr  years  wherein  Scotscraig  lived,  they  are  moveable, 
and  ought  to  have  been  contained  in  the  inventory  of  his  testament,  as  they  are 
not.-^It'was  anrwered^  That  a.  liferent  escheat  having  tractum  futuri  temporis^ 
belongs  not  to  the  «XBoutor,  «vea  as  to  the  bygones,  before  the  donatar's  death, 
unless  they  had  been  hqutd  and  established  in  his  life  ;  but  the  gift,  and  all 
following  thereon,  belongs  to  .his  heir. 

The  Lords  foond,  That  the  bygones  of  the  liferent  preceding  the  donatar's 
death,  did  belong  to  the  executor^  albeit  in  his  life  he  had  obtained  no  sentence 
therefor. 

Stair ^  V.  1.  p,  709.  . 


No   I9« 


^673.     July  11. 

Kaa  against  The  Lord  Balmeriko  and  the  Laird  of  Powrie. 

The  Lord  Lindsay  having  acquined  from  the  Lord  Speinxie  the  barony  of 
.,  and  having  gifted  the  non-entry  of  the  vassals  to  Robert  f  aa,  he  pur. 


6«es  declarator  of  non-entry  against  the  Lord  Balmerino  and  the  Laird  of  Pow- 
irie,  two  of  the  vassals,  who  alleged^  imo.  That  tlie  non-entry  duties  cannot  be 
craved  further  than  forty  years  before  interning  of  the  cause. 

The  Lords  restricted  the  process  to  the  forty  years. 

The  defenders  further  allegedj  That  the  pursuer  had  no  interest  to  pursue 
non-entry,  as  to  the  years  wlien  the  superiority  remained  in  the  p?rson  of  the 
Lord  of  Speinzic,  because  the  casualities  of  sup:*riority. preceding. Spsinzie's  dis- 
position were  not  disponed ;  and  though  they  were,  yet  the  Lord  Speinzie  could 
4ave  no  right  thereto,  as  to  the  years  which  had  run  in  his  father's  life,  whidi 
would  belong  to  tlie  deceast  Lord  Speinzie's  cxeciUots,  and  not  to  this  Lord  as 
heir.  It  was  wiswered  for  the  pursuer.  That  his  interest  is  sufficient  i  for  it  is 
•an  uncontrovertible  •maxim  in  oux  Uw,  that  whe.c  a  barony  or  tenement  is  sold, 
and  is  disponed^  that  disposition  carries  the  siiperiority  of  all  the  vassals  ;  which 
superiority  doth  implyiandiinclade^U^rasualities  oi  t^e  superiority  ;  and  albeit 
ihey  be  not  exprest,  .and  that  not  only  for  the  obvtritions. thereof  afcer  the  dis- 
position, but  for  all  time  .preceding,  in  so  far  as  the  same  bith  not  been  sepa- 
rated from  the  superiority,  by  gifts  or  assignations,  before  the  disposition  ;  and  as 
to  bygones  of  non-entry,  or  any  other  casuality  which  required  declarator,  so 
long  as  the  same  are  not  declared,  they  remain  inseparate  from  the  superiority, 
and  do  never  belong  to  the  executors  of  the  superior,  but  only  to  his  heir ;  for 
the  superior's  right  doth  incUide  his  directum  dominium^  whereby  the  lands  be- 


No  20. 

Found, that 
bygone  fcu- 
duties  belong 
to  the  execu- 
tor of  the  de- 
funct's aupe* 
lion 
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No  2Q,    ■  long'to  him,  and  th€  vassal  hath  only  dominium  mile;  by  which  ditrctum  domi* 

niwn  the  superioV  hath  the  benefit  of  the  feu-diities  and  blench- da tiea,  which 
are  not  casualities  but  fruits,  and  do  require  no  declarator,  the  bygones  whereof 
belong  to  the  superiors  execwtors  1  In  like  manner,  the  vassal  being  dead  during 
the  minority  of  his  heir,  the  superior  possesses  the  lands  by  the  ward,  -  withoat 
declarator,  ex  directo  dominio,  and  therefore  the  bygone  waxd-duties  before  bis 
death  belong  to  his  executors,     fiut  as  to  those  benefits  of.  the  superiority^ 
which  proceed  not  ex  dominio  dirrcto,  but  do  arise  out . of  .the/.proporty  of  the 
vassal,  by  such  casualties  as  give  no  immediate  access  to  tfae^Tastars  fee,  until 
the  same  be  declared,  these  remain  with  the  superiority  as^ parts  thereof,  as 
jura  inseparata  ;  and  the  obventions  or  profits. arising  thereby,  of  whatsoever 
time,  are  carried  therewith,  unless  they  be  separated  from  the-supcriorityby  a 
gift  in  favours  of  a  donatar,  or  othecway&be  jconsolidatedwitfe  ihc  directum 
dominium  of  the  superiority  by  a  declarator  ;  in  which  case  they  are  no. mora  as 
obventions  of  the  casuality,  but  as  the  fruits^  and  the  superior  hath  plenum  jus^ 
1XS  domiTius  fundi ^  to  set  and  raise,  and  the  possessors  become  bis  tenants ;  but 
such  casualities  as'requiie  declarator,  before  declarator  remain  as  parts  of  the 
superiority,  such  as  the  marriage  of  the  vassal's  heir,  which  requires  declarator, 
and  though  it  cannot  become  as  a-  fruit  of  the  superiority,  yet  by  declarator  it 
becomes  a  liquid  debt,  modified  to  a  special  sum,  and  so  is  separated  from  the 
superiority,  and  innovated  by  the  sentence  from  its  former  nature,  and  so  would 
fall  to  the  superior's  executors.     In  like  manner,  the  casualities  of  non-entry 
liferent  escheat,  recognition,  &c.  which. do  require  declarator,  they  remain  as 
involved  in  the*superiority,  and  are  carried  therewith  until  they  be  separated  by 
the  superior's  gift  or  declarator,  which  hath  been  the  common  opinion  and 
practice  of  this  kingdom  in  all  time  past ;  for  it  cannot  be  shewn  that  ever  an 
•executor'did  confirm  the  bygones  of  any  casualty  which  was  not  declared  and 
redacted  in  a  liquid  sum  ;  and  if  it  were  otherways,  all  .-the  securities  of  the 
people,  which  ate  settled  by  charters,  containing  novodamus,  expressing  all  the 
casualties  of  superiority,  and  renouncing  the  same,  would  be  unhinged,  and 
might  still  be  quarrelled  by  the  executors  ,of  the  superior,  as  to  aJl  obventions 
that  might  be  due  for  years  before  bis  death,     ^ido^  Non-entry  and  most  of  tlie 
casualties  of  superiority  do  proceed  upon  the  delinquency  of  the  vassal  lying 
out  unentered  when  he  is  capable,  falling  in  rebellion,  or  doing  deeds  of  ingra- 
titude incurring  recognition  ;  and  it  is  in  the  option  of  the  superior  to  quarrel, 
or  not  quarrel,  these  delinquencies,  which  none  can  do  but  his  .heir  or  assignee, 
who  is'hisdonatar,  or  singular  successor,  but  an  executor . cannot ;  for,. in  the 
case  of  deforcement,  or  contravention  of  lawborrows,  the  party's  heir  tan  only 
insist,  and  not  his  executor ;  but,  if  the  same  were  past  into  a  sentence,  they 
become  a  liquid  debt  befalling  to  the  executor ;  so  it  is  in  these  feudal  casual- 
ties which  are  penal,  and  ariseth  upon  the  fiiult  of  the  vassal.     It  vf^%  replied 
for  the  defenders.  That  declaratoria  juris  nihil  juris  tribuit  sed  declare,  so  that 
the  obventions  of  the  casualties  of  superiority,  if  they  do  belong  to  the  supe- 


Vior*9  exfccut^ra*  aiter  they  ai^  declared,  (bey  x]id  belong  to  the  executers,  be*  No  SO* 
fyt^  tMy  wet^  declared ;  and  tbere  19  9  great  dificrence  betwixt  a  casuality  and 
"tbe  bygoHe  profits  thereof;  for  tbe  ca^yaiity  may  ^liU  remain  with  the  superior's 
beir»  but  tfa^  bygone  profits  belong  to  hu  ef:ecutor ;  and,  to  show  the  difTcrence, 
it  h  evident  that  preiscription  gf  the  yearly  profits  will  run  by  the  course  of  40 
yeaf»  from  every  several  year,  sq  that  every  .annual  prestation  is  a  several  right; 
M,  in  this  case,  the  bygom  nvQ'^atry  duties  for  years  before  the  forty  last  years 
are  pi«fcribed,  and  ytt  the  noi|-entry  retnains :  And  usto  the  common  opinion, 
it  n  of  {10  moment,  for  so  the  common  opiaioa  in  clauses  of  absolute  warrandice 
WM,  that  it  imported  the  sol veocy  of  the  debtor,  and  yet  the  Lor^s  found  it  a 
-«Munon  exrpr,  contrary  to  law ;  nether  doth  it  import  that  such  rights  have 
iipt  been  ^onfirtited^  which  flawed  froin  the  errar  and  mistitke  of  parties,  but  it 
cannot  be  alleged  that  ever  there  wa^  a  decision  as  to  this  point,  much  less  a 
judicid  cpnwet^e  J  90  that  the  <;ase  being  new  and  undetermined,  the  Lords 
aboi^  proceed  accordii^g  to  equity  and  e;Kpedience,  and  to  the  analogy  of  our 
law  in  cthar^a4)ea»  '4nd  should  'Consider  that  heirs  canry  the  whole  right  of  their 
j^decesaors  bgr  omr  law,  an4  little  falls  to  their  other  children,  so  that  the  exe- 
-cut^.^faoidd  dot  be  Mi^tened  ;  and,  in  like  manner,  the  Jus  mariti  of  a  husband^ 
which  16  4DMt  favourable,  will  not  carry  the  casualties  of  the  wife's  superiority 
iS  they  be  Aot  declared  in  her  life  ;  neither  will  they  full  under  escheat,  and  so 
the  King  i^  pn^udged ;  and  as  t9  the  inconvenience  to  clauses  of  novodamicsy 
that  h^lds  if  the  bygones  belong  to  executors,  when  there  is  declarator ;  neither 
doth  the  declarator  of  a  judge  import  more  than  the  declarator  of  law,  by  which 
c^axd  is  declared  to  belong  to  the  superior,  without  sentence  ;  and  it  is  acknow- 
ledged that  the  bygones  of  ward  belong  to  the  superior's  executors. 

Th£  Lohm  found,  that  the  profits  of  all  casualities  of  superiorities,  which  re- 
*quire  declarator,  were-i^arried,  and  implied  in  the  superiority,  and  belonged  only 
to  the  superior'^  beir  or  singular  successor,  if  the  same  was  not  separated  either 
by  a  gift  tp  a  dooatar^or  consolidated  and  liquidated  by  a  decreet  of  deciaiator; 
and  therefore  sustained  the  pursues  interest,  not  only  for  the  non-entry  duties 
otUr  his  disposition^  but  for  all  preceding,  both  in  Speinzie's  own  time  and  his 
iather's,  for  the  space  of  for^  years  before  the  citation. 

FoL  Die.  V.  J.  f\  366.    Stair^  v.  %.  p.  208. 

*^ij*  Gosfbrd  reports  the  same  case  :^ 

Ik  thii  action,  wherein  there  was  an  intertocutor  the  12th  day  of  June  1673, 
(poce  Union.)  the  debate  was  this  day  again  resumed  as  to  the  bygone  non-entry 
doties  of  lands,  for  which  there  was  no  decreet  obtained  in.  the  superior's  lifetime, 
if  it  did  fall  to  liis  heirs  or  executors;  -and it  was  farther  alleged  for  the  heirs,  That 
tbey  £d  only  contend,  dmt  where  there  was  never  any  declarator  of  a  non-entry 
obtained  in  the  superior's  lifetime^  finding  the  vassal's  lands  to  be  in  npn^entry^ 
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I9o  20. .     then  the  right  did  remain  entire  a.  real  right  of  superiority,  and  so  could  not  faH 

under  executrjr ;  whereas,  after  declarator  only,  it  v/^  jut  ad  fructns  percipient 
dos ;  and  then  the  right  being  found  good  in  law  as  to  all  years  after  decreet, 
during  the  superior'^  lifetime,  they  became- moveable  and  fait  under  executry ; 
Hkeas  this  hath  been  the  constant  opinion  of  lawyers  and  practice,  never  any  having 
offered  to  confirm  himself  executor  to  non-en  try- duties  before  declarator,  seeing 
they  are  l6oked  upon  as  penal  actions,  and  given  to  superiors^by  law- for  neglect 
or  contempt,  and  therefore  ought  to  be  regulated  by  -such,  viz.  deforcements  or 
contraventions,  which  before  decreet  obtained,  liquidating  the  same;  can  never 
be  reputed  to  be  in  bonis  drjiincti,  or  to  fall  to  an  executory  as  ^ikeways,  where 
the  avail  of  the  marriage  in  wardbolding,  or  liferent  esoKeats,-^  fall  to  the  sup^ 
rior,  there  must  be  a  decreet  declaring  the  same  to  have  fallen,  be^re  they  be 
in  bonis  defuncti^  or  can  be  confirmed ;  and  the  said  decreet  «ot  being  obtained, 
the  heir  only  can  pursue  forthe  same.  It 'V92i%answered%  That^  notwithstandr 
ing  of  these  reasons  as  to  all  bygone  non-entry  duties,  during^  the  lifetime  of  the 
superior,  they  ought  to  belong  to- the  superiors^-and  may  be^'confircMd,  because 
non-entry  duties  are  liquidated  from  the  first  beginning  of  the  non-entry  to  be 
the  retoured  duty  contained  in  the  charter,,  which  is  a  certain^sum  of -money,  in  -^ 
place  of  the  duties*  of  the  lands ;  and  the  declarator  is  only  made  use^of^  that, 
after  decreet,  the  full  duties-  of  the  lands  ^may  belong  to  the  superior  ay  and 
while  the  vassal  be  entered  ;  so  that  all  retoured  duties  being  certaim  and  liqui- 
dated, and  payable  annuatimr^  as  the  duties  of  the  lands  are,  by  the  analogy  of  our 
law,  being  of  their  own  nature  moveable  sums,  ought  to  fall  to  executors,  and  . 
under  testament,  as  heritable  rights  by  service  and  retouw  fall  to  the  heirs, 
against  which  we  have  neither  law,  nor  reason,  nor  practice  ;.  and  undoubtedly, 
if  the  younger  children,  beside  the  heir,  should*  offer  to  give  up  the  same  in  in- 
ventory to  be  confirmed,  the  commissaries  could^  not  refuse-  the  same;  and  if 
the  heir  of  the  superior,  after  his' death,  should  pursue -a  declarator  of  non-entry 
during  his  predecessor's  lifetime,  the  effect  of  it  would' be,  to  hear  and  see  it 
found,  that,  since  the  beginning  of  the  non-entry,  there  was  a  certain  sum  of 
money  yearly  due  to  the  superior  during  his  lifetime,  for  declarators  nihil  novi 
juris  tribuunt  sed  prius  debitum  declarant  j  and  that  debt  being  liquid,  and  -a 
yearly  duty  in  the  person. of  the  predecessor,  ought  in  law  to  belong  to  his  exe- 
cutors as  lacing  in  bonis  dejiincti,  and  the  heir  could  only  be  decerned  to  have 
right  after  his  father'^ .  death -:  Neither  is-  this  righfr  of  the  nature  of  a  penal 
action,  which  cannot  take  effect  before  sentence,  or  is  of  a  like  nature  with  the 
avail  of  the  marriage,  which  is  never  liquid  before  a  sentence;  but  the  true 
reason  of  non-entries  is  from  the  feudal  law,  whereby,  the  heir,  of  the  vassal 
not  entering,  the  superior  is  considered  as  proprietor  of  the  Iwods,  and  is  not 
denuded,  and  so  hath  right  to  the  duties  thereof,  either  as  retoured  or  natural; 
and  as  by  the  death  of  a  vassal  of  ward  lands  without  any  declarator,  he  may 
lemove  tenants  or  possess,  so,  where  the  lands  hold  "blench,  upon  that  same 
principle,  he  hath  right  to  the  retoured  duties,  as  undoubtedly,  yritbout  decla- 
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imtor,  the  yearly  duties  of  ward  land«  will  fall  to  the  «uperior*s  executors ;  so, 
upon  that  tame  reason  and  principle,  the  retoured  duties  ought  to  have  belong- 
td  to  them ;  and  albeit  the  superior's  right  is  jus  reale^  as  the  yassal's  eight  of 
property  is,  yet  the  effects  of  both  being  to  give  them  right  to  yearly  duties,  the 
same  are  moveable  as  to  all  bygone  years,  and  fall  under  the  testament. — The 
Lords  did  find,  after  much  reasoning  upon  this  debate,  being  a  new  case,  nev^ 
decided^  and  there  being  no  declarator,  the  non-entry  duties  did  belong  to  the 
heir,  or  a -singular  successor,  and  not  to  the  executor;  albeit  I  was  of  a  contrary 
judgment,  conceiving  the  reasons  fot  the  executor  to  be  stronger  and  better 
founded^  but  the  case  was  ve^  disputable  on  both  sides. 

Gosford^MS.  No  6z^^p.  360, 
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1676.    February  1 7.  Waush  againsi  JaMiesoh. 

Dr  Bonar,  being  to  go  out  of  tlie  countrj,  did  dispone  a  tight  of  lands,  land 
of  an  annualreitt,  to  Mr  John  Snaith,  his  near  relation,  upon  a  back  bond  grant* 
ed  by  the  said  Mr  John,  bearing  that  the  s^d  right  was  granted  partly  in  trust, 
and  partly  for  surety  to  the  said  Mr  John  for  sums  due  for  the  time  to  him  b/ 
Bonar,  and  of  such  sums  as  Smith  should  advance  to  Bonar,  tor  his  creditors ; 
and  that  the  said  right  should  be  redeemable  by  Bonar  or  his  sister,  if  she 
should  survive  him,  by  payment  of  the  foresaid  sums. 

Thereafter  the  Doctor  did  grant  a  bond  of  5000  merks  tothe  said  Mr  John 
Smith,  bearing  no  relation  as  to  the  said  surety ;  and  bearing,  as  to  the  conceptio]i» 
a  simple  moveable  bond  to  the  said  Mr  John  his  heirs  and  executors.  And^ 
after  the  said  Mr  John  Smith's  decease,  there  being  a  competition  betwixt  -Dr 
Jamieson  his  heir,  and  the  executor,  as  to  the  said  sum  of  5000  merks,  and  the 
question  being,  whether  it  should  be  thought  to  be  heritable,  in  respect  af  the 
said  surety,  or  moveable,  in  respect  of  the -conception  of  the  said  bond. 

The  Lords  did  consider  the  case  as  of  great  moment,  as  to  the  consequence 
iand  interest  of  the  people ;  and  upon  debate  at  the  bar  in  pr^uentia^  and  among 
themselves,  they  came  to  these  resolutions,  viz.  that  it  was  consistent  that  a  sum 
should  be  moveable,  and  yet  that  it  should  be  secured  by  an  heritable  surety, 
as  in  the  case  of  bygone  annualrents  due^pon  infeftments  of  annualrent,  and 
of  bygone  feu-duties  or  taxations,  the  same  being  unquestionably  moveable  en 
ma  naiura.;  and  yet  there  being  a  real  surety  for  the  same,  and  a  real  action  for 
poinding  the  ground  even  competent  to  executors  ;  and  likeways  in  the  case  of 
wadsets  loosed  by  requisition,  and  bearing  a  provision,  that,  notwithstatiding  of 
requisition,  the  real  right -should  stand  unprejudged  until  payment;  in  which  case 
the  sum  would  be  moveable,  though  still  secured  by  infeftm'ent.  ^do,  That,  as 
to  these  qualities  of  moveable  or  heritable,  in  relation  to  the  interest  of  succes- 
^on,  and  question  betwixt  heirs  and  executors,  the  design  of  the  creditor  ct  ani* 
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No  21 »       f^s  was  to  be  considered  principally,  and  if  debts,  either  by  tbe  conception, 

were  heritable  ab  inith,  or  an  heritable  surety  taken  thereafter  for  tnoToable 
debts,  as  a  wadset  or  comprising,  it  was  to  be  presumed,  that  the  creditor  in* 
tended  to  alter  the  quality  of  the  suma,  and  *  that  they  should  belong  to  his 
heirs  ;  but  if  creditors  should  take  an  heritable  surety,  without  any  intention  to 
alter  the  quality  of  the  debt,  or  that  the  same  should  lie  as  b^num  stabiU  and 
fixt,  the  debt  continues  still  moveable :  As  t;.  ^.  if  a  creditor,  having  done  exact 
diligence,  should  take  a  gift  of  lifefent  escheat,  or  recognition^  upon  a  back- 
bond, that  he  should  be  satisfied  in  the  first  place  of  his  debt ;  or  if,  in  a  sus- 
pension, a  disposition  of  the  debtor's  estate  should  be  consigned,  because  he 
cannot  find  caution  ;  or,  in  the  case  of  bonorums^  a '  disposition  of  an  heritable 
estate  should  be  made  in  favours  of  his  creditors  ;  or,  if  a  debtor  should  dispone 
his  estate  in  favours  of  a  confident  person  with  the  burden  of  his  debts;  in 
these  and  the  like  cases,  because  th^  creditor  does  not  intend  that  his  money 
should  lie  as  ao  heritable  debt,  but  upon  the  contrary  has  done,  and  is  about 
to  do,  all  possible  diligence  for  recovery  of  the  same,  the  debt  continues  still 
moveable,  notwithstanding  of  the  said  acceesory  and  extrinsic  surety,  ^ia^ 
Bonds  being  taken,  after  a  general  surety,  in  the  terms  foresaid,  for  debts  to  be 
advanced,  may  be  moveable,  notwithstanding  di  such  surety,  if  it  appear  that 
the  creditor  intended  it  should  be  such  ;  ag  if  such  superveiuent  bonds  should 
be  taken  to  executors,  excluding  heirs  j  especially  when  such  general  sureties 
for  sums,  as  are  to  be  after  advanced,  are  not  dispositive,  but  by  way  of  provi- 
sion containing  back-bondfi,  and  not  of  the  r^t  itself,  viz.  that  the  receiver  of 
the  right  should  not  be  liable  to  denude  until  he  get  payment  of  the  sums  that 
should  be  due  to  him  at  any  time  thereafter ;  in  which  case  it  appears,  that  he 
has  not  a  positive  right  and  surety  for  the  said  sunci,  but  an  interest  and  excep- 
tion of  retention,. 

The  Lords  in  end,  in  the  foresaid  cause,  found,  that  the  said  bond  of  5000 
merks,  in  so  far  as  it  should  be  made  a|)pear  to  be  made  up  of  the  sum  m»i- 
tioned  in  the  back-bond  that  was  due  to  Smith  at  that  time,  should  bebng  to 
the  heir  as  an  heritable  sum,  in  respect  lA  initio  the  said  surety  was  granted  for 
the  same  ;  but  as  to  the  residue  of  the  said  sums,  it  should  belong  to  the  exe« 
cutors  as  moveable,  seeing  the  dpfunct  had  exprest  his  intention  that  it  should 
be  such,  by  the  taking  the  bond  in  the  form  and  conception  of  a  moveable 
bond. 

For  Waugh,  Cuninghame  fcf  Kincaid.         Alt.  LoMart  t^  M^Kenw,  Clerk,  Htij. 

FoL  Die.  V.  J.  p.  366.    Dirlfton,  No  342.^.  163, 
*^^  See  the  report  of  this  case  by  Stair,  Sect.  18.  b.  /. 
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Davu2.Wilsok,  now  of  Parkj  against  Bsii.  and  Grant,  Executors  to  the 

deceased  Wilson  of  Park.  - 

Ik  a  pursuit  at  tlie  instance  of  David  Wilson,  now  of  Park,  as  heir  to  his 
brother,  against  his  brother's  executors,  for  relief  of  certain  bygone  feu-duties 
due  to  the  superior  put  of  the  estate;  it  was  for  the  pursuer  contended.  That 
bygone  feu-duties  are  of  their-  nature,  both  in  the  person  of  the  superior  and 
vassal^  considered  as  moveable*  and  fall  to  executors ;  and  also  burden  them  in 
the  same  manner  as  bygone  tack-duties ;  and  the  diiFerence,  with  respect  to 
the  superior's  hcix  a»d  executor,  of  feu-duties,  from  other  casualties  of  supe- 
riorUy  which  pass  to  the  heir,  lies  here,  that  other  casualties  need  declarator, 
which  feu-duties  do  not.  It  is  certain,  in  all  obligations  for  annual  paymentsi 
the  bygones  before  the  debtor's  decease  affect  the  executor,  and  go  must  feu- 
doties :  Th^  reason  is,  if  they  had  been  paid  annually,  as  they  ought  to  be,  the 
cxecutry  would  in.  /«;7/iWi  have,  been  diminished.  This  point  will  yet  be  more 
clear,  if  it  be  considered  how^iutromitters  are  liable /^^r/o/i^?//  actione,  at  the  in- 
stance of  superiors  for  feu-duties,  in  which  this  difference  is  established  by  ma- 
nifold decisions,  That  singular  successors  to  the  vassal,  are  only  liable  for  those 
years  feu-duties  during  which  they  did  intromit  with  the  rents ;  and  if  the 
grouod  should  be  poinded  for  m.ort>  \vould  have  relief  against  the  former  intro- 
mitters :  ,.^^  r-tf^/^t  l)ut  that  the  3feu-duties  arc  understood  an  annual  burden 
upon  the  fruits  ?  If  which  be,  jthen  the  feu-duties  must  come  off  the  vassal's 
executor  uho  represents  him,  a^.intromitter  with  the  bygone  rents,  upon  which 
the  feu-duties  are  a  bucden«  ^nd '  accord'mgly  it  appears  to  be  the  practice, 
from  the  records  of  testameius  confirmed  by  the  Commissaries  of  Edinburgh, 
that  bygone  feu-duties  are  m  use  to  be  given  up,  and  confirmed  by  them. 

In  answer  to  this  it  wa&  pleaded^  That  the  question  here  will  be,  not  so 
IQBcb,  whether  bygone  feu-duties  are  in  their  nature,  and  vi  sua,  heritable  or 
moveable;  but,  whether  there  is  any  evidence  of  the  intention  of  parties,  that 
they  shoiald  only  go  to  heirs,  and  be  prestable  by  them  ?  Thus  a  simple  bond, 
perhaps  wanting  a  clause  for  annualrent,  though  in  its  nature  moveable,  if  exe- 
cutors be  excluded  both  of  the  debtor  and  creditor,  without  question  is  presta- 
ble only  by  the  heir  of  the  debtor,  and  to  the  heir  of  the  creditor  :  And  here 
it  was  contended  from  the  nature  and  design  of  the  feudal  contract,  that  the 
intention  of  parties  is  equally  clear,  that  feu-duties  should  only  be  a  burden 
upon,  and  payable  to  the  heir.  The  feu  contract  is  entered  into,  betwixt  the 
supericH:  and  vassal,  and  their  heirs  allenarly ;  there 'Is  a  delectus  personarum 
made  by  the  superior,  sci%.  the  vassal  and  his  heirs ;  they  allenarly  are  designed 
to  have  benefit  by  the  contract,  and  they  alone  must  bear  the  reciprocal  pres- 
tations, whether  of  personal  services,  or  pecuniary  payments ;  so  that  this  case 
comes  to  be  the  same,  as  if  the  executors  both  of  superior  and  vassal  were  ex- 
pressly  excluded.    It  is  indeed  true,  that  for  the  greater  security  of  the  supe- 
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No  2  2.  tior,  the  law  has  made  his  feu-duties  not  onlj  a  burden  upon  the  land,  but  up* 
.  on  the  fruits ;  whereby  intromitters  with  the. fruits  arc  liable  for  feu-duties.  It 
is  also  true,  that  executors  will  be  liable  for  bygone'  feu  duties,  as  well  as  any 
other  heritable  subject;  but  let  us  examine,  ifirelief  is  competent  td  them 
a^inst  the  heir>  for  there  lies  the.poiot :  And  there  is  no  doubt  they  will  have 
relief,  as  having  paid  a  .debt' to  which  the  heir  was  principally  and  properly 
liable.  As  to  the  footing  of  equity,  which  the  pursuer  cnde^voors^toput  his 
case  upon,  sciz.  *  That  leu-duties  being  regularly  payable  out  of  *the  fruits,  in 
'  so  far  as  the  feu-duties  are  unpaid,  in  so  far/the  fund  of  executry  is  increased; 
•  and  that  the  executor  ought  not  to  profit'  by  this  neglect,'  the  answer  is 
ready,  That  accidental  additions  or  diminutions  of  the  fi^nd  bf  execUtry,  from 
the  nature  of  the  thing,  must  affect  the  executor:/ If  the  defunct  has 
changed  his,  executry  into  .heritage,  or  .his  heritage  int<)  cxecutiy,  iie  may  do 
this  at  his  pleasure,  and  the  executors  and  heirs  interests  niust  be  regulated  ac- 

^  cordingly :  And  hence  it  is,  if  one  shall  enter  into  a  purchase  of  land,  his  heir 

will  have  the  benefit  .of  the  purchase,  though  his  executor  be 'bound  to  pay  the 
price  ;  which  is  a  case  as  much  against  the  executor,'  as  the  one  in  dispute  is  in 
his  favours ;  to  sbew  there  is  no  room'for  arguments  of  favour  or  inconvenience, 
N  where  the  determination  is  founded  upon  media  drawn  from  the  nature  of  the 
thing.  That  feu-duties  have  sometimes  been  confirmed  in  the  Commissary- 
courts,  is  no  surprise;  they  haye  no  proper  interest  to  refuse  the  confirmation 
of  any  subject ;  on  the  contrary,  the  more  executry,  the  ^cater  composition  : 
But,  on  the  other  hand,  41s  an  argument  that  bygone  feu-duties  have  always 
been  considered  as  belonging  to  the  heir ;  was  it  ever  doubted,  "that  a  charter 
with  a  novodamus  from  a*  superior  to  a  vassal,  was  a  good  discharge  even  for  the 
feu-duties  that  fell  due  before  the  superior's  own  time  ?  And  was  there  evera 
pursuit  at  the  executors  instance,  notwithstanding  such  a  novoiamus  ?  which 
shews  at  kast  the  general  sense  of  the  nation  as  to  this  point. 

It  is  this,  specialty  alone  that  ^distii\guishes  bygone  feu-dutres,  from  bygones 
upon  infeftments  of  annualrent,  and  all  other  deiitafundu  The  law  has  de- 
termined in  general,  all  bygones  even  of  land  and  other  real  rights  to  be  move- 
able, and  to  go  to  the  executor,  unless  the  contiary  be  expressed  :  This  deter- 
mination of  the  law  takes  place  in  bygone  tack-duties,  bygone  annualrents, 
even  where  there  is  infeftment,.  &c.  because  there  appears  no  intention  of  par- 
ties, from  the  naturje  of  these  rights,  or  otherwise,  to  m Ae  any  deviation  from 
the  legal  succession  ;  whereas  from  the  nature  of  the  feudal  contract,  there  is 
a  delectus  personarum^  the  heir  qua  such  is  chosen  by  the  superior  to  be  his 
vassal ;  and,  on  the  other  hand,  there  is  none  bound  in  the  mutual  prestations 
to  the  superior,  but  the  heir;  the. feu-duties  therefore  are  prdpdtly  his  debt, 
and  he  can  have  no  relief  off  the  executor. 

"  The  Lords  found  the  feu-duties,  by  reason  they  are  a  debt  which  most 
naturally  affect  the  ground,  and  do  arise  from  the  feudal  contract,  the  terms 
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whereof  iht  heir  is  only  Sable  to  perform ;  that  the  heir  therefor  wfi»  onlj       ^o  a%^ 
liiU)le<  for  the  feu-daties»  and  not  the  execators  in  relief."  '     -[ 

FoL  Die,  V.  I.  p.  366.    Rem.  Dec.  v.'i^  No.i^.f.  2*.  -  • 

■ 

*^*  Lord  Kamev,*  in  the  FoL  Die,  after  stating  thenmport  of  this  decision, 
makes  the  folkwing  observations  upon  it  :--^This  seen)s  .to  labour  under  some 
doubts;  for^  ima,  Bygone  feu-duties  go .  to  the _ superior's " e^Cutor,  upon  n^ 
t>liher  footing  than  as  snoyeablei  'iA6^  The.ettCuloris  liahM  to-  implentent  the 
feu  contract  as^  well  as^he  heir^. Suppose  the  pvide  is  not  paid;the  executor  wiU 
1)6  liable  to  pay  the  same,  though  the  beJidit:  atcrue  to  the  heir  alone ;  and 
there  is  no  doubt  the  superior  may  pursue  the  executor  for  bygone  feu-^duties. 
3^10,  The  supcnor*  is.  truly  projHietori  Wr^^facaa^the  fep^doties  axtepd^  for  he 
«nly  gives 'away*  the.prpperty  as  to  the.  tuperplus  rents,  tJiereforfs  all  antixtmiftefs 
with  the  tents  ase  perscmaily  liable  to  the .  superior  1^  intromitters  wi|:b  h&s  ijent; 
^ra.  the  feu-duty.  Bygone  .feu-duties-,  then  in  the  hands  of  an  intromittcr  are 
truly  a  moveal^  lubject  which  must  go  to  executors^  and  for  which  the  exe»  - 
cutors  of  the  ihtromittcr  must  be  liable^  -  •;.::. 


■       .•■■■        ^  -,  I 
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The  questiioo,  debateibetvrixttfhese; partite/;  was,;  Whether  bygQne~feu*dutic9     dmfw  found 
acerufc  to  the  heir  or  executory  of .  jhe  /decea3Qdt.sitipC(7or«  -  By  many  decisions,     to  belong 
theAe  are^  found  TOoveable.    But  .these  decisbos  -natwilbstwdiqp,  u  was  found,     tor^.^'not  tht**' 
Wilsonrcw^^tf -Bell  and. GraAt;  No  a%.  p,  i54SS*:  "  That  bygone  feu-diities  are     ^**^- 
a  burden  upon  the  heir, , audi thatJb^  bas^no  relief  againtf  the-e?Lecuior,  because 
they  arise  .from  the  feu-contraat,- the  termt^  ^whereof,  theheir  only  is  liable  to 
implement;'':    And  this: dedsioa  wa9^uirg<id:as  the  latest^  precedent  iii  tbos  case; 
for  if  the  heir  of  mi  v^^Uis  liable  .dulfimately  foi.  the.  bygope  feu-duties,  it  must 
fd&dw  that^they  bclimg»to.;the^hejir  of  the  superiori  ;This  div;ersity  of  ppinioa 
in  the  Court,  occasioned  a  hearing  in  presence^  in  order  to  settle  the. point  ul- 
timately*    Arid-fcr  thd  heiRy  twe  things  were  chiefly  insuied  on,,  imo^  That  the 
fcu-duty,.like  peraohal  serv^^,  is  paid  m  resi^gnitionemfeudi;  and  therefore  to 
the  sgipcirior  only..  .  ^dD^  TJh?tt  a  nowi^Mmu^  \>y  Ahe.. superior  in  a  phajter  to  his 
Tassal,  is  held  by  att.  pur  iwnitejps  a^:  a  discharge  ,Cff  ^\xh&  bygpne  casualties,  in* 
cludmg.feii-dutics-;.  which  shows  the  heir's^ight  to  such  arrears,  as  ho  man  can 
discharge  what  he  has  no  right  to. 

The  Court,    notwithstanding,    preferred  the  executor.      And  the  reasons  . . 
which  prevailed,  follow : 

The  rule  of  law  respecting  arrears  is,  that  they  are  considered  as  in  the  pocket 
of  the  creditor,  and  consequently  as  part  of  his  executry.  The  law,  in  split- 
ting the  estate  of  a  deceased  betwixt  his .  heir  and  executor,  suffers  not  chance 


No  a^      t^  gowwi.-  lit  «fej)p69fis  cT^ery  thing  tote  parfotteedt,  wbich. ought  tp-hSve  hean 

performed;  and  will  nfat  put  k-  m  the  pov^t>f:a(  dilatory  debtor !p  h\xvt  the 
cxefcotdGT.  -Tfeis^iinTeasori  as  well  as  good  policy,  rtiakes  it  a  rule  that  all  ar- 
rears go  to  the  executor  of  whatever  kind  these  be. 

r  A  fc^- holding  is  very  ancient  in  our  law.  Originillf  •  the  f<^a-dtity  was  the 
flill  t^M  psiyA^t  in  corn^  as  all  our  rents  origxnaUy  were.  ^  feu  diAer^d  no^ 
thing  fyo^  a'  I^a^ion,  ^xt«pt  with  regard  to  thfe  time  of  lei^duramae.  .  In  ihi» 
vieW)  tiiere  could  be  no  quesftion  4originallj  i:hat  bjtgoan  feii^atie%  beii^  ftFr 
tears  of  rent,  did  bdoUg  to  the  executor.  And  if  so^  the  sane,  rule  muatob^ 
tain  at  {^ne^^nt,  though  ftu^uties  be  comnoooJj  pajnliQ  aidftejr^  ^^4  ill  <tfM^ 
.  arc  a  ^ftit^re«t.  -  ;    -  t 

B jigon^  bl^ch  du t!^'  gb  to  felie  exfetmor  of  the  wpBEHM-,  Lord  iSemple  covtr^ 
Slak,  Njo  1 6.  p.  5447.  Bygotte  wat^-dutiw,  ^nd  Ivygone  tion^fWU^  4^m% 
litnited  t<$  tire  new  extetvt,  ga  the  satu^H^ay ;  fi>r  nmher  tif  tkas^  require  a  d«^ 
clarat^.  In*  a  fe«i  holding,  the  feu  duty,  4iiirmg  the  non^tntcy  of  tihe  heir,  bn^- 
longs*  to  the  superior -^a  n^-efitryduty ;  and  if  non-entry  duties  belong  t0 
the  executor,  there  is  no  reason,  that  thi$  particular  fion^entcy-diiitj^  should  4>e» 
long  tq  the  heir.  Why  not  also  feu-duties  arising  when  the  lands  are  full.  In 
•England  accordingly,  there  is  no  doubt  that  the  arrears  of  feu-duties  go  to  the 
executor  of  the  superior,   .32  H^.  Vffi.  €^.  37. 

A  superior  is  not  by  law  obliged  to  enter  the  heir  of  his  vassal,  till  the  hy- 
^one  non-entry-duties  are  paid  up,  and,  in  pspticukr,  the  h^g^ae  feu^iicies. 
Hence  it  is,  that  a  precept  of  clafe  consiat  granted  to.  the  heir  of  «  vassal,  im» 

;pl]e8,  that  ^1  the  bygone  non^cntry-duciea,  wfaiih  cata  be  dnimed  by  the  «Qp^ 

perior  hiniself,  are  transacted  and  discharged.  This  is  tbe  k:^e  of  the  £ai?l  xlf 
CassiUis  etMr a  hotA  Bargenie,  Feb.  i68a,  mcelAvum  fiiacHAROE  and  Kxtat^ 
Nation.  But  this  decision  does  not  say,  thtt  %  precept  6i  clare  amsiat  miplies 
a  discharge  of  fen-duties,  which  inhere  due  before  the  sight  cotnmenced  of  the 
•toperior  who  grants  the  precept.  Stair,  &.  a.  tib.  3.  f  15^  handles «  mt^damm 
<ts  implying  a  discharge  of  bygone  casualties :  <B«  he  cbea  JU)t  say,  that  k  w3l 
tlischarge  any  casualties  due  to  a  predectssor, 
'  The  argun)ent  for  the  heir,  that  ftu-dutiea  <aie  paid  in  retuijgnkknem  immmi, 

4s  naught.  Rents  are  paid  in  rec€gnttieneni  dominiii  so  ate  bkach^dutiea^  war^ 
duties,  &C'.  yet  these,  when  in  tb6  superior's  podket,  go  to  the  extcutor^  anA 
-they  are  supposed  to  be  in  his  pocket  after  the  ttrm  ti£  payment. 

jR?/.  Die.  V.  3.  p4 165.    AL  Bet,  JMi  B8.  ^.  u6. 
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Casualties  dt  Superiority. 


^609.    November  30. 


ArdkikcALa^'  dgiMst  E.  of  Argi^ls; 


In  a  consultation  for  a  question  betwixt  the  £.  ef  Argyle  and  the  Lai^d  of 
-Ardkinglass,  for  this  Earl  of  Argyle's  ward  and  marriage,  it  was  reaswed^ 
That  albeit  Ardkinglass's  fi»iher  obtained  Hie  fg^  tkereof  in  wm>  1584,  yet, 
because  he  had  not  raised  declarator,  intented  action,  nor  made  any  lawful  inti- 
nadon  of  bit*  right,  that  Ah:hi1itald  Caihpbcll  hatring  obtainisd'  a  gift  of  the 
aaid  wandr  and'  netmolge  in  0n$to  0609^  in  Augoit,  the  assigoafidn  or  discbarge 
tfaertaf  graisosdbf  bl(n:  id  t1«$  Earl  of  Aargyle,  b^re  any  citmion  made  by 
Jbrdi^nglassi  wasa^livrfulwarriimtotlie  Earl^  and  elided  Ardkinglass'a subset 
quent  intention,  notwithstanding  of  the  gift  being  anterior.  It  being  answered 
that  the  posterior  dolmtitr  could  p«r  tite  Eari  in  no  better  condition  than  he  was 
himself,  and  he  would  never  have  prevailed  against  the  first  donatar,  except  he 
had  prevailed  against  him  by  his  diligence,  in  obtaining  the  first  declarator,  it 
was  iupliedy  That  his  assignation'  to*  the  Eafl,  or  his  discharge,  waA  as  if  tbo 
Earl  had  taken  the  gift  in  his  own  person,  in  which  case  he  needed  no  decla- 
dkmtor ;.  mAdlk^ei^  that  tke  Kkel  w^  pratitised  betwixt  Jokn  Gunnin^ame 
yoUsirfith,  wh6  was* assignee  t»  Afe  Dukfe  of  Lebor;  to  th^  escheat  of  the  Earl 
9otfa«ell,  aiidrtberttKpOA  htid  obtki Aed'a' gefheral  dedlarator ;  and,  whefi  he  cam(r 
ttfipilBue  arparticuktf  declavatM,  and  eatled  the  Earil  of  Home,  hedefendedhimi- 
self  by  tfe:part»ttlttrgift':give»'  t6  bittv  !>/  the  Kifi|g^of  his  own  part  of  the 
debt  owHig^to  him  by  tht  Earl  BbthWfell,  knig' bfefbte  afty  de&larattMr  intented- 
byt  tfaersaid  Lotd  Duke  of  bi9  alsi^ee'^  and  so  t%ie  Ea^rl  of  Home  needing  116^ 
<^hntttm>aigaifiie  biSK^-  iMisf  tb  bcl  pr^fthtd;-  which  exception  the  Lords 
£»indT6lettiqt^  and  assoihdad  th#  said  £Qdx>f  Hosie;  It  was,  at  that  same' 
ceniult»tson,.iy^lihtetf^.  That  af  gtft  o^  v^afd  acid  fiDA-ehtriM  being  g^rVM  to  A.  Ef. 
of  lan^  whenbf  Jblin  Lo^  of  Coupon  was  subi-vWAl;  and  the  sdid  John  ob- 
taining a  posterior  gift  thereof,  the  first  donatar  weffeing^  dttlafaltor,  John  Logan 
defended  by  his  posterior  gift ;  and.  the  p.arsuer  dUe^ng  the  anteriority  of  his 
gift  and  diligence  in  bis  declarator,  the  Lords  found  that  John  Logan's  gift  be- 
ing ahtenbr  to  the  abllon  \ilt  the  first  donatar,  the  said  John  Logan  being  ac- 
tual possessor  of  the  lands,  and  having  obtained  gift  before  the  intenting  of  de- 
clarator by  the  first  donatar ;  the  said  John,  albeit  he  was  only  a  sub-vassal^ 
needed  no  declarator,  but  should  be  preferred  to  the  first  donatar.  These  prac* 
tiques  were  alleged  by  Mr  William  Oliphant.    In  the  consultation  of  that 
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same  action,  it  was  questioned,  Whether,  if  the  gift  of  ward  and  marriage  of 
the  Earl  of  Argyle  obtained  by  this  Ardkinglass's  father  in- anno  1584  fell  ta» 
his  executors  or  to  his  heir.     It  was  resolved  tfiat  it  fell  to  his  heir,  and  could 
not  come  under  testament,  because  it  was  not  liquid..    Bui  if  decreet  had  been, 
obtained  upon  the  avail  thereof  in  old.  Ardkinglass's  time,  it  would  iiave  fallen 
under  his  testament.     For  confirmation  of  this  resolution,  there  was  alleged  a 
a  practique  betwixt  the  Earl  of  Cassillis  and  Lord  Glamis,  and  another  betwixt- 
Sir  William  Kipith  and  the-LMrd  of  Leslie^:  x     .' 

FoL  Die.  V.  I.  p.  367.     Haddington^  MS.  No  1667. 


No  2.5. 


i6ri.    March' S'        Lori>  Douglas  ^s^i7/;i//  CHawfurd/ 

'  The  fiar  obtaining  renunciation  of  the;  liferent^'s  right  in-his  favour,  may: 
diereby  have  action  for  the  vassal's  liferent^  who  Jiolds  his  laods  of . him ;  .which: 
fell  before  the  fiar  obtained  the  renunciation  foresaid  ;*  because,  the  casualtiesi 
and  superiority  not  being  putsued  and  decerned^  pertain  toiiim;that  acquires. 
the.  right  of  superiority.. 

FoLDic^  V*  I.  p.  367,     Haddington^  MS.  No  2177/ 
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160,4.    February .Z.  h.  Covltzk  againsP  Fokbzs.  -  • 

«  «  •         .  * 

,  In  an  action  betwixt  the  L«  Goulter  and  L..Balbigno«*  for  declarator  of  fial-^. 
bigno's  liferent,  John  Forbes^  soa  and  heir  of  umquhile .  Mr  Duncan  Forbes; 
Qompeared,  as  claiming  ,the  rigbt  of  the.  said  liferent  to  pertain  to  him',,  seeing 
his  father  was  donatar  thesetOt  and  had  obtained  declarator  thereupon,  at  his* 
in&tance,  before,  his  decease  ;  and  :so.he,  as  son  and  apparent  heir,  had  right  to^ 
the  same,  and  consequently,  to  impede  all  declai^ator  at  any  other  person's  ia« 
$tance ;  and  the  pursuers  contending^  That  the  apparent  heir  could  hiEiveiio  right> 
to  that  liferent,  the  donatatr  being  deceased,  bat  that  the  ^nme  .would  pertain  to 
his  executors ;  the.  Lords  found.  That  the  said  liferent  right,. and  gift,  and  de^ 
qlarator  thereof,  pertained  to  the  heir  of  the  donatar,  and. not  to  his  executors^ 
except  for  the  bygone  years  owing,  to  the  donatar.  before  his. decease,  .which 
would  appertain  to  his  ei^cutors. 

Act.  Burticf.  ^  Alt.  BairJ.  CTprk,  Scot. 

FqI.  Die.  V.  1.  p.  367.    Durie,p.  iii. 
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*<i6yi.    yanuary  24,  Keir  against  Nicouoy. 

It  being  pleaded,  That  a  liferent  escheat  having  tr actum  futuri  iemporis^  be- 
longs not  to  the  donatar's  executor,  even  as  to  bygones  before  the  donatar's 
^eatb,  unless  tbey  had  been  liquid  and  established  in  his  life  by  sentence^  but 
the  gift  and  all  following  thereon  belongs  to  the  heir ;  the  Lords  found,  That 
the  bygones  of  the  liferent  escheat  preceding  the  donatar's  death,  did  belong 
to  his  executor^  though  in  bis  life  he  had  obtained  no  sentence  therefor. 

FoL  Die.  V.  i.p.  367.     Gosford.     Stair. 

%*  See  this  case,  No  19.  p,  5448. 


^73.     July  i\^  Fa  A  against  Lorb  BalmsrIno. 

Th£  profits  of  all  casualties  of  superiority  which  require  declarator,  are  car- 
ried and  implied  in  the  superiority,  and  therefore  belong  only  to  the  superior's 
heir  or  singular  successor,  until  separated  by  gift  to  a  donator,  or  liquidated  by 
a  decree  of  declarator,  because  it  isJacuUatis  of  the  superior  to  lay  hold  of  these 
casualties  or  not  at  his  pleasure  ;  and  as  almost  all  of  them  arise  from  feudal 
ilelicts,  many  superiors  do  not  chuse  to  take  these  rigorous  advantages.  Such 
a  privilege,  therefore,  which  is  m^^r  facultaiis  before  exercising  the  same  by  a 
^ift  or  declarator,  and  which  presupposes  no  right  established  in  the  superior's 
jpcnon,  cannot  descend  to  executors. 

FoL  Die.  V.  I.  p.  367.     Stair.     Gosford^ 

%*  See  this  case,  No  20.  p.  5449* 
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Effect  of  Substitutio^is. 


1686.    July  25.  A.  against  B, 


A  suASEQUENT  Sheriff-4epute  cannot  discharge  a  fine  imposed  by  his  prede* 
x:es8or,  seeing  it  belongs  to  the  predecessor,  and  not  to  him.    See  Appendix. 


Fol.  Die.  V.  Up.  367.    FountainbalL 
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17 1 1.     January  16. 

Mk  HughGray,  Son  to  the  deceased  Mr  Hugh  Gray  of  DaldufF, 

Hugh  'CAtRNCRoss  of.  Hiklop. 


against : 


No  13a. 
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Ik  an  action  at  the  imtance  of  Mr  Hugh  6(a3r  against  HughCatrnoroGs/for 
payment  of  the  bygone  annnalrentsof  2000  merics,  0Q»tatned  an  a  bond  grant- 
ed hy  Walter  Gairncross  the  defender's  father,  payable  to  Mr  Hugh  Oray  of 
Balduff,  the  pursuer's  father ;  and  failing  of  him  by  decease,,  to  ■ 
substitute,,  h is 4ieirs,  executors,  or  as^gnees ;  upon  which  bond,  though  it  bore 
a  precept  of  sasine,  old  Mr  Hugh  did  never  take  infefunent^  but  by  his  testa* 
ment  ordered  his  third  son  Thomas's  name  to  be  inserted,  in  the  blank,. and  as- 
signed the  bygpne  annualrents  to  him,.  the^LoRDSr^  founds  That  the.  bond  is 
heritably  conceived^  and. that  the  nature  thereof  was  not  altered  by  the  testa- 
ment; albeit  it  was  alhgeA  isx.  ikut  (defender,  'VhaXMicunqiu  bonds,  v^lth  a  pre- 
cept of  sasine  payable  to  heirs  or  assignees,. or  secluding  executors,  are  consider- 
ed! ^s  heritable,  though  no  infeftment  follow  thereon,  from  the  creditor's  pre- 
sumed intention  to  have  his  money  secured  by  irrfeftment*;  yet  that  'presump- 
tion ceaseth  in  this  case.  Where  he  hath  testified  his  inctinatton  to ^the- contrary, 
xmoy  By  taking  the 'bond  payable  to  heirs,  executors,  and  assignees  j  o^do^  By 
neglecting  to  take  sasine  ;  3^0,  By  dispodmg  upon  the  ^principal  sumby  a  tes- 
tamentary deed,  which  is  a  more  direct  indication  of  the  testator's  ^^nd  to  have 
tlie  bond  moveable,  than  if  he  had  caused  charge  for  payment.  .  Agaui,'thotigh 
a  bond  containing  a  precept  ofrsasine  is  presumed  to  be  heritable, ^rom  the-  sup- 
posed will  of  the  creditor,  which  doth  not  appear  in  this  case,^  it  is  ttdt^shnply 
so  ;  in  so  far  as,  albeit  ifihibition  secures  against  the  alienation  of  any  heritable 
subject,  to  the  prejudice  of  the  debt  for  which  it  was  used,  it  doth  not  hinder 
the  creditor  in^  bond  containing  precept  of  sasine,  to  dispose  thereof  at  any 
time  before  taking  iiifcftment,  31st  December.  1703,  Oliphant  contra  Irvkig. 
Sec.  19.  b.  U  Forbes,  p.  476. 


No  31. 

Annualrents 
ef  a  sum  pay- 
able to  one, 
he  beine  in 
life,  and  fail- 
ing him  by 
decease,  to 
an^e^,  tijt- 
iriJsTnupHfted 
before  the 
institute's 

y 


1 71  r .    January  26. 

The  Lord  Elibank  against  Am^^anper  M'Kenzie  of  Frazerdale. 

The  Lord  Prestonhall  having  by  hisfbond  obliged  himself  to  pay  the  annual- 
rent  of  10,000  merks  yearly  and  termly  to  Alexander,  Archbishop  of  St 
Andrew's,  his  father-in-law,  he  being  on  life  ;  and  failing  of  him  by  decease,  to 
Mary  Burnet  his  second  daughter,  the  Lady  Prestonhall,  during  all  the  days  of 
Jier  lifetim.e,  and  aUer  her  decease,  to  George  M'Kenzie  her  son,  in  the  action 
of  count  and  reckoning  at  the  instance  of  the  Lord  Elibank  against  Akxaxuier 
M'^enzie  of  Frazerdale,  No  35.  p.  3500.  the  pursuer  ^craved- to  add  to  Jiia 
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charge  the  annualreats  of  the  said  10,000  mecks  due  before  the  Bishop's  de- 
cease, as  in  bonis  ejus. 

Alleged  for  the  defender,  The  Lady  Prestonhall  his  mother,  who  was  nomina- 
tiin  substituted  in  the  bond  quoad  the  annualrents,  had  a|  good  right  to  tho^ 
resting  before  the  Archbishop's  death  unuplifted  by  him,, as  to  what  fell  due 
.  thereafter ;  .the  former  being  transmitted  to  her  without  necessity  of  a  ^ervicet 
4th  Feb.  1680,  Robertson  contra  Preston,  i;<7rr  Service  and  Conhrmation,  13th 
July  168X9  (iS^r  Chmtie  against  Christie,  voce  Leoitim). 

Answered  for  the  pursuer,  Though  persons  nominatim  substituted  in  bonds 
need  no  service  or  confirmation  to  transmit  the  bonds ''to  them;  yet  all  substi- 
tutions talsie  place  only  from  the  institute's  decease,  and  carry  the  stock  and 
profits  thereof;  for  the  precedent  profits  being^in^a/iij  defunct  i^  who  was  sole 
proprietor  thereof,  go  by  succession  to  him.  . 

Th£  Lords  found,  That  the .  annualrents  which  did  precede  the  Bishop's  de« 
€fa$e,  were  in  hnis  jgfus^  . 

Fd.  Dk^  V.  I.  p.  367.     Forbes^ p.  49.I, . . 
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'Bfiteds'  mth  Clataiees  for  Aniuialrent^  before  the  act^  1 661 « 


xbtot.    Becetttier  B. 


Ijkwsmf  ,^ainsi  Patihsok. 


A-liopd  ordaining  tenmerks  of  :annualrentrto  be  yearly  paid  for  ilk  hundred 
Qf  la^m,  ^so  bug  as  the  priocfp^l  iis  not  paid,  will  pot  make  the  bond  heritable 
wd  the  ^um  imn>ovea]^]^,  ualeM  the  bopd  cpnt9in  .provision  of  infeftmenti  or 
tp.pdy  .as.  well  <iQt  infeft  as  io&ft. 

Fol.  Bic^  V.  1. 1/.  367.     Haddington^  MS. ^No  2048.   . 


No  32. 


j6?7.    l^tenAerj.        Vmr^Qfi^.t^^inst  VKixgH.-a^id  H^x. : 

In  a  suspension  betwixt  Portcous  and  Veitch.  and  Hay, anent. the  employ- 
ment of  a  sum  to  the  use  of  the  relict,  who  was  appointed  by  her  umquhile 
husband,  to  be  provided  toiler  liferent  Iherebf,  the  Lords. foBnd,  That  the  heir, 
who  .'was  oniyxbat;ged.  in  tIu8;process,  would  .get  his  relief  against  the  exec utors, 
upon  the  moveable  gear  of  the  defunct,  who  was  obliged,  and  that  the  execu- 
tor would  be  obliged  to  give  monies  to  be  empbyed  ;   and  that  facts  of  that 


No  ZZ* 

A  bond  bear* 
inga  sum  to 
be  paid  at  a 
term,  and  a 
certain  sum 
of  aiiQuaU 
lent  from  the 
.time  of  bor. 
rowing  to  th« 
'time  of  pay- 
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No  33' 

mcnt,  and 
bearing  no 
claojc  of  pay- 
thent  of  an- 
nualrent 
thereafter, 
found  to  be 
moveable. 


-nature,  xli.  for  employment  upon  annualrent  yearly, -were  prestable  by  executors. 
It  is  here  to  be  considered,  when  such  sums  are  employed  by  executors  to  the 
use  of  liferenters,  to  whom  the  same  shall  pertain,-  after  the  liferenter's  decease, 
whether  to  the  heir  of  the  defunct,- being  obliged  to  employ  the  same  to  the 
relict  for  her  liferent,  and  to  his  heirs  thereafter,  or  to  the  executors,  the  sum 
being  first  moveable,  and  so -which  should  hare  pertained -to  them  ;  und  if  the 
-executors,' b/ the  said  employment,  be  for  ever  excluded  from  &H  right  thereto, 
iis  it.  appears  they  are.  In  this  process  akothe  Lords  found,  "That  a  bond  bear* 
ing  a  sum  to  be  paid  at  the  term  therein  contained,  with  so  much  for  the  an- 
rrualrent  thereof  from  the  time  of  the  borrowing* to  the  time  of  payment;  arid 
bearing  no  other  clause  of  payment  of  annualrent  thereafter,  not  to  be  an  heri- 
table bond,  but  to  be  moveable,  and  to  pertain  to  the  executors,  and  to  come 
under  testament. 

December  13.— ^Lv  a  suspension  betwixt  Veitch  and  fiay,^theftrdict  having 
charged  the  heir  to^her  husband  to -employ  a  sum  to  her  in  liferent,  conform  to 
her  husband's  bond  to  that  effect,  as  is  noted  here,  7th  December  1627,  the 
heir  alleging  that  the  husband  having  in  his  lifetime  employed -a  greater  sum  to 
himself,  and  to  the  charger  his  wife  in-lifcrcnt  ;  -and  since  his  decease,  she  and 

"the  executor  uplifting  the  same,  albeit  the  same  was  a  moveable  bond,  yet  see- 
ing she  had  uplifted  as  much  as  this  sum,  which  she  now  craves  to  be  employ- 
ed, she  being  so  full  handed,  she  cannot  come  upon  the  heir,  but  ought  to 
make  that,  wherewith  she  hath  intromitted  herself,  furthcoming  for  the  employ- 
ment ccaved  by  her  against  the  beir,  this/ reason  waSfSustairied,-  and  the  Lords 
found.  That  the  relict  and  the  executor  having  uplifted  as  much  of  a  moveable 
bond  as  would  serve  for  the  employment  craved,  that  it  should  be  applied  by 
the  relict  for  satisfying  the  employment  acclaimed,  seeing  .the.  heir,  would  have 
his  relief  thereof  against  the  executors,  albeit  sentence  were  given  against  the 
heir  in  favour  of  the  relict ;  which  sentence  the  Lords  found  ought  not  to  pass 
against  him,  and  to  put  him  thereafter  to  seek  .his  relief  against  the  executor, 
seeing  herself  was  full  handed,  as  said  is,  of  as  much  as  this  would  extend  to, 
which  is  now  acclaimed  ;  and  if  she  sustained  any  prejudice,  as  that  the  em- 
ployment foresaid  hereby  came  off  her  own  half-  of  the  moveables,  which  bcfel 

r  to  her  by  her  husband's  decease,  whereas  the  said  employment  should  come  off 

the  whole  moveables,  and.  not  off  her  half  allenarly ; ^Th£  Lords  found.  That 

the  relict  might  have  her  recourse  against  Jhe  'executors,  that  the  said*  employ. 

.ment  might  be  made  of  the  whole  moveables,  and  not  of  the  relict's  half  in- 
tromitted  with  by  her  allenarly* 


Act.  H(fe^9c  Siuart. 


Ah.  Burnti'k  NicoUmi.  '  CHerk,  Scot. 

JFb/.  Die.  V.  x.f.  366.    Durie^  p.  319*  13. 32 1» 


. ) 
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1627.    December  12.        Falconer,  against  Heirs  of  Beatie. 

In  the  achon  of  Falconer  and  Beatie,  whereof  mention  is  made,  No  52.  p. 
4501.  the  Lords  found  the  obligation  therein  mentioned,  whereby*  the  debtor 
Mas  obliged  jto-pay.  tea  merlfe  for  iUc  ico  merks,  with  the  principal  sum  at  the 
term  of  payment  in  the  said  obligation,  to  be  an  heritable  bond,  albeit  it  bore 
no  clause  of  infeftment ;  arid  also  found.  That  an  assignation  made  by  the  cre- 
ditor of  that  bond,  altered  not  thO' nature  .thereof,  to  make  the  ^ame,  and  sum 
therein  contained,  to  become  moveable,  in  the  person  of  the  assignee,  by  mak- 
ing of  the  said  assignatjoa^, but /QUAdU  ren>ained  »till  hei^table.  in  the  peslon 
of  the  assignee,  .the  bond  being  of  the  teiiar,  foresaid*  . 


N 


January  1$.  i628,— -In  a  registration  by  Falconer  ro«/r^  Beatie,  whereof  men- 
tion is  made  12th  December -1627,  umquhile  Robert ' Beatie  is  obliged  to  pay 
to  Andrew  Wilson  1000  merks  at  the  first  term  after  the  decease  of  the  said 
Andrew  Wilson's  mother.  The  said  Andrew  makes  George  Crichton  assignee 
thereto,  and  after  the  -said  GeorgeV  decease,  the  Laixd  of  Ruthven  is  served 
heir  to  the  said  George  Crichton,  and  makes  John  Falconer  assignee  to  the 
same,  who  pursues  William  Beatie  as  heir  to  the  said  umquhile  Robert,  for  re- 
gistration of  the  said  obligafi6n,i  The. tenor of'ihe  bond  was  to  pay  the  sum, 
as  said  is,  after  the  decease  of  the  cedent's  mother,  and  to  pay  annualrent  there- 
for for  all  terms  thereafter, .  ay  and  while  the  sum  was  re -paid. — The  defender 
alleged.  That  this  bbnd  could  not  be  registrated  at  the  in^stance  of  the  assignee 
made  by  George  CrichtooV  heir  j  because  George  dying  before  the  term  of  pay- 
menty  viz.  before  Andrew  Wilson's  mother,  who  was  yet  Hvingj^  andthe  term 
of  payment  being  conferred  to  the  first  term  after  Her  decease,  so- that  the  said 
George  dying  before  the  tcniii  albeit  the  boud  being  of.  the. nature  >of  an  heri- 
table bondj  seeing  it  bears  annualrent,  yet  seeing  *it  took  .not  effect  in  thece^ 
dentV  lifetime,  to  become  hjeritable  for  the  cause  foresaid,  of  his  decease  before 
the  term,  he  aUegecrt\\?iX.  the  bond  and  sum  therein  contained,  pertained  to  the 
executors  of  the  said  umquhile  George,  pud  could*  not  pertain  to  his  heir,  nor 
te  any  assignee  made  by  the  heir.  This  allegeance  was  repelled  by-  the  Lords, 
and  the  bond  found  to  pertain  to  the  heir  of  the  said  George.  And  it  being 
fvjrther  alleged^  that  the  said  umquhile'  George  obliged  himself  to  the  said  An- 
drew, the  time  of  the  said  assignation  made  to  him,  that  if  h^.M4  died  brforo 
the  said  Andrew^  that  the  ihoney  should  return  again- to  the  said  Andrew ;  and 
the  said  Andrew  being  yet  in  life,  and  George  dead,  no  other  having  right  from 
George  cpuld  pursue  rthecefbr^  this  allegeance  was  alsd  tepelled,  seeing- the 
defender  neither  aJJ^gei  that  he  had  right  ifromiAnditew,  iicrr  had  m^de' pay* 
ment  tohim,.  without,  which  this  particular  bond  was^.b^lt''^p^rsonal,  and  would 
producer  action  to  Wilson  against  Crichton  .only, .but  would  not  serf©  to  liberate' 


No  34, 

A  bond  bear, 
ing  an  obliga" 
tion  to  pay 
ten  merks  for 
each  hundred^ 
with  the  prin« 
cipal  sum  at 
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not  render  it 
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^0  ^A^  this  excipient,  who  remained  debtor ;  albeit  he  contended,  that Xrichton's  «•- 
signee,  in  respect  of  bis  back-bond  jH^ceding,  conid  not  faam^  right  to  seek  the 
sum  J   which  was  repelled  by  the  Lords.    See  Jus  Tertii. 

Act.  FaUwur.  Alt.  "m  Clsrlct  &o## 

.  Toh  Die.  »•  1.  /.  368;  -  Jiurit,  p^^ig^  ^  TP^ 


1 1*30;    ^//  30.  Carnousie  against  Mixfiittar. 

No  j^. 

A  BOND  bearing  aimualrenf ,  though  witittMit  t:lttrse  of  infSfitxieitt;  is  HeritafHie; 

^nd  prestable  bj  the  heir  of^  the  debtw.  ' 

JFoLJDk.  V.  X.  p.  368.    2)ari^« 

♦nf*  See  this  case,  Na Sip*  5aP4» 


S  E  C  T.    TH. 


•1R:ight8  Kaving  tractum  futuri  timfioris^ 


No  36. 


1 624.    February  1 8.  Coulter  against  Forbes* 

A  Girt  of  liferent  escheat  falls  to  the  heir  of  the  d6natkr»  and  nofto  his  ex- 
ecutors, as  to  bygones. 

^FoL  Die.  V.  I.  p.  368.  Durir. 

"fji^*'  See  this  caso  Nb  26.  p.  5460. 


No  37.  *<J^^-    Mareb'fi6. 

Bonds  ^ar.  -                Cavston  against  SwART,  and '  WtiiE*s  Bairns  e^nst  Hkt; 

iog  to  pay 

Jftcr*tie"  There  wcfe  two  actions  before  the  Londs,^  one  betwixt  GauMon  and  Sttiart, 

with;tt^t''tiiy  «d  the.  other,  botiwxt  the  Bainis  of:  Alexander  \Vyli«,  «ld  Sir  John  Scot  their 

clause  of  in.  titfCoT,  aigi9»ist.  Hay,  '^ndtkeLkird  ci  Grant,  wboirefn  the  dtfofiders' being  con^' 

wm%pd  ^nedfprn«i9tration.  of  bands  taiidobligationsr&^                          tvbkbbonds^ 

to  b«  htfi-  ^xt^  *  to  pay  aonualrent  after  the  term  of  the  bond/  but  no  clause  proporting 
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4iifefbnenty  nov  dbligatloB  to  give  iofbftnlcnt,  nefithci-  to  pay,  as  well  not  infeft  jJq  ^y^ 
M  infeft,  h\A  simply /bearihg^.tof  jpay  ten  for  each  hundred  yebriy,  after  the 
terms  of  payment ;  these  bonds  were  found  to  be  heritable,  and  to  pertain  to 
the  hfir  of  the  creditor  ;  and  -the  action  therefore  was  sustained  at  the  instance 
of  the  heirs  of  the  defuncts  to  whom  the  bonds  were  given^  and  the  same  were 
found  to  be  heritable,  and  not  to  be.  moveable,  and  consequently  that  the  exe- 
cutors of  the  defuncts  had  no  right  thereto.  And  id  the  foresaid  process  of 
Causton^  the^bond  W^s  desired  t;o  be  registrated  at  the  instance  of  the  heir  of  the 
creditor,  which  iwas  sustained,  because  it  was  heritable,  as  said  is,  and  against 
the  executors  to  the  debtor,  naaker  of  the  bond,  which  the  Lords  also  sustain* 
ed»  aod  found,  that  albeit  the  bond  was  heritablcv  yet  the  executors  might  be 
xonven^d  &r  registration  of  the  same  against  them,  and  that  execution  might 
ibilow  against  them  for  payment,  of  the  principal  sum  to  the  heir  at  his  in- 
stance;; and  .al»0|  that  they  might  be  convened  at  the  instance  of  the  executor;» 
i>f  the  creditors  deceased,  for  all  the  byruns  resting  owing  preceding  the  said 
'.creditor^'  ^e^e^se  ;  which  was  so  found,  because  the  bonds  contained  no  clause 
concerning  any  infeftment  to  be  given  for  the  said  annualrent,  which,  if  it  had 
"borne,  then  it  behoved  to  have  been  sought  to  have  been  fulfilled  by  the  heir  of 
the  debtor ;  but  bearing,  as  said  is,  only  to  pay  annual,  and*  that  the  creditor 
might  charge  for  his  principal  sum,  it  was  found  to  be  a  fact  prestable  by  the 
executors  of  the  debtor.  But,  in  this  process,  the  Lords  were  of  the  mind,  that 
if  the  pursuer  should  seek  payment  of  the  annualrent  from  the  executors  of  the 
debtor,  for  ^y  terms  after  the  defunct^s  decease,  and  before  he  should  seek  the 
principal  sum,  and  charge  the  executors  for  the  principal  sum,  whereby  it 
might  become  moveable,  anil :9a  prektable  by  the  executors,  that  in  that  casc» 
m.  where  the  executora  are  not  charged  for  the  principal  sum,  but  only  to  pay 
the  annual,  according  to  the  bond^  for  terms,  as  they  should  yearly  thereafter 
Tun  and  fall  out  to  be  owing,  and  the  principal  sum  remaining  in  the  mean 
'time  heritable  and  not  sought,  that  boc  casu  the  executon  «6uld  not  be  founi 
*addebted  in  these  annuals,  but  the  same  should  be4:ra¥ed  from  the  heir;  i>ut 
nhif  point  wis  nbt  decided,  for  it  vvas  not  Aiawn  in  question  bo^  Iqc^. 

I  In  Caaston's  Proccsii  Act.  Ol^baia.  Clerk,  Haj. 

'.  lo.  the- ocker  Process,  Act  Cunw^Ume.  Alt.  Belsba.  OeA^Scoi. 


James  IDrysdaie,  executor  confirmed  to  Janet  Drysdale  his  sister,  convened      ^^  3^^ 
'Henry  Crawford  for  registration  of  a  tond  made  by  him  to  Janet.    Alleged^ 
That  the  bond  was  heritable,  and  so  pertained  to  the  heir.    Answered^  He  ia 
the  otAy  person  who  cDlild  te^heir,  and  being^  executor  had  the  xmly  rigbt  to  the 

Vol.  Xni,  30  U  n 
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No  38. 


Mm,  wtvicti  wat  so  flfcsm  tfatt  it  \70aM  ntft  faf  the  lernce;  To  rappTj  ill,  be 
offered  to  find  caution  co  wamnt  him  m  tU  hands.  For  all  tfaii,  tht  Lorh^ 
ibofid  the  exception  itlevant. 

Spetiiswo^f  (Ea^fiCOxoR.)  j>.  113^ 


*^^  I)ufie  reports  the  same  case  : 

IM  a:fi  action  of  Yfcgtstration  of  a  bond  at  the  inistance  of  Jatnes  DrySdafe,  exe- 
cutor to  him  to  whom  the  bond  was  mad&,  Bgmnst  Henry  Craw&rd  debtor^ 
the  LoROS  found,  that  this  bond  could  not  be  sought  to  be  regtstrate  at  tbe 
executor'^  instance,  albeit  the  same  was  confirmed  in  die  defunct^s  testament, 
in  respect  the  bond  obKged  the^  drfender  to  pay  annualrent  therefor ;'  tHifcreby 
the  Lords  found,,  it  pertained  to  tbe  heir,  land  not  to  the  ejcectttor ;.  neither  Wai. 

it  sustained  what  the  pursuer  ^XKWwed,.  that  he  was  that  skme  petson  who^- 
would  be  heir  in  law,  and.  that  he  also  offered  caution  to  warrant  the  defender  at 
the  hcir*8  hands,  and  al!  others,  seeing  he  was  not  retoured  htir  to  thfe  defunct  ;. 
but  the  Lords  found  tlie  process  might  lie  over  while  he  should  be  served  heir, 
apd  then,  upon  production  of  his  retour,  he  might  proceed  to  hiscause*.* 


Ckrfci  ifaj^ 


SUiie^  /*  30S^ 


,1^09.    Jvnt  ij. 


Zncslis-  agaimt  F^meIu  r. 


Ko  39. 

An  executor 
fnund  not 
liable  to  pay 
the  finniuU 
tent  of  debts 
owing  by  the 
defunct,  and 
due  after  hit 
death* 

Tlic  contrary 
f;)und,Kjn- 
n^urd  against 
Y  *aman,  No 
40.  p»  S4*y* 


An  exeeiitor,  or  introtmCter,  is  not  subgect  to  pay  any  more  to  tfie  creditor 
of  tbe  defunct,  but  thaf  quantity  of  the  debt  which  was  owing  by  the  defunct 
the  time  of  bis  decease,  and  whereibr  he.  might  have  been  coni^n«d  himself 
bt  the  time  of  his  decease:;  f^d  ^he  said  Meciitor  or  introautter  j[who  nqpirc«ents 
only  the  defunct  in  ii»  cftse  lie.  was  in  when  he  flijed^  was  not  found  liable  fbr 
any  running  debt  after  the  defunct's  decease,,  as  for  annualrent  of  principal 
sums  resting  and  running  after  th^  debtor's  decease^  uy  and/While  the  payment 
of  the  princi{>al  sum,  at  was  done  this  daf  bcytwiJU  tkofle  pHiOesv  'where  the 
dcfeiHJee  being  convened,  as  iiitroaiissatrix  with  the  debtor's  goods,  to  pay  the 
principal  sum  owing  by  him,  for  the  wbich  he  was  denounced  rebel  before  his 
decease ;  and  also  tlie  said  inlroiiiissatrii  was  convened,  upon  the  act  of  Par- 
iament,  to  pay  the  ann^aJrwt  the**cft>r»  of  all  terms  since  the  defunct  was 
denounced,  and  ay  and  while  tbe  S4mi  was  repaid.  It  was  found  that  the  intro- 
;nufi6atrix  was  sub^ifct  to  pagr  no  more. than,  the  principal  sum»  with  ^e  annual- 
rent' of  so  many  ^rras  as  r^m^te^'rhe  bouning,  unto  the  tinaerof  the4efunct's 
decease,  but  not  of  any  terms  .after  his  decease^  intervening  belbre  the  mtent- 
Jucig,:of  i^ut  pursuit^  moTcd  against  the  intromissatrix.    It  would  appear  that  the 
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intnomiMftnx  or  eMoMtit,  nfttt  pwsuta  moyed  against  them^  should  be  ever 
^afyfe  to  the  annroal  thererfter,  ay  arxl  while  payment  be  made  of  that  which 
was  owing  the  time  of  the  defunct's  decease. 

Clerk,  Gihon, 

Foi.  Die.  V.  I.  ^.  ^68.     Durie,  p.  445, 


^» 


•x6^    TAruary  17, 


.SjNi)irAiiti>  against  Yea^man. 


]i^  a  contract  of  marriage  betwixt  umquhile  David  Yeaman  aad  Margaret 
KJraiftird,  the  sftid  David  iv  obliged  to  eoaploy  zooo  mcrks^  received  in  tocher, 
^with  other  3000  merkt  of  his  own,  to  hi^  said  sjiouse  in  liferent ;  whereupon^ 
afier  hi&decease»  hi«  executors  being  chained  to  employ  the  sum  at  the  relict's, 
instanee^  and  to  fay  t%  her  all  the  annualrcnts  thereof,  of  ail  terms  since  the 
husband^s  decease ;  which  being  suspended,  that  these  deeds  were  only  prestable 
by  the  heir,  specially  aneat  the  faying  of  annuaircnt  since  the  husbanu's  de- 
osase,  whicK  they  alleged  i»as  not  prestabk  by  the  executors,  but  by  the  heir  of 
the  defisact  ;  us  also,  that  since  the  contract,  the  husband  had  infeft  the  clmr- 
^er  in  some  teaemeats  in  Diindee,  the  yearly  mails  whereof  should  be  allowed 
4oher/ro/^mfi^to  the  first  endof  the  provision  of  that  contract; — Ths:  Lokos 
fiMid  the  executors  of  the  defunct  subject  to  the  creditor,  as  well  as  the  heir, 
both  t0  pay  the  annualrentfi  since  the  decease  of  the  husband,  who  was.  obliged. 
aa  ^IsD  to  empfey  the  princi^^  sum  ^  and,  that  the  creditor  might  convene  there- 
for, either  the  heir,  ot  execuiors  of  the  defunct  j  and  therefore,  seeii\g  the 
creditor^  vt2.  the  reKct,  had  chosen  the  executors,  the  Lo&ds  found  them  liable 
ttiereto,  accoi4ing  to  the  free  goods  of  the  testament,  which  was  so  fouad^ 
albeit  the  executoifs  were  the  defunct's  bairns,  and  so  who  ought  in  law  to  have 
not  ooly  the  naked  office  as  straagers,.  who  are  subject  to  count,  and  have  only  a 
naked  adininistration,  but  they,  bcix^  hairjos,  bave  also  benefit  by  the  executry» 
^nd  which  they  alleged  ought  not  to  be  taken  from  them,  by  compelling  them 
to  pay  heritable  debts,  which  should  affect  the  heir,  and  not  deprive  them,  not 
only  of  the  exccutry,  but  of  all  bairns  part  of  gear  for  these  heritable  debts,, 
wlttch  nevertheless  was  repelled,  seeing  the  creditors  might  seek  either  the  heir 
or  executors,  without  prejudice  always  to  them  to  seek  their  relief  therefor 
against  the  heir  prout  de  jure.  And  it  being  controverted,  if  the  executors 
should  ever  be  holden  to  employ  the  money  to  the  relict  again,  how  often  it 
should  happen  to  be  lifted,  as  the  relict  alleged  ought  to  be  found  should  be 
done,  the  Lords  decided  not  thisi  point,,  but  ordained  the  executors  once  to 
employ,  and  when  the  same  should  happen  to  be  lifted^  and  that  the  question 
should  then  arise  at  the  relict's  instance  for  the  employment  tlicreof,  they  should 
then  consider  thereof;  whereby  it  may  appear,  that  if  the  fee  of  the  money  per- 
tain to  the  heir,  and  not  to  the  executor,  after  the  liferentrix's  decease,  that  €9 

30  U  2 
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easu  the  re-employment  shoukl  fall  upon  the  hctr/.anci  not  i^artbc  executors,: 
But  the  Lords  founds  that  they  ought  not  to  be  burdened  .with  the  annualrentr 
for  the  broken  term,  subsequent  to  the  defunct's  decease ;  .nor  for  an  :whole, 
complete  year  after  that  term,  seeing  that  space  and  term  was  given  to  the 
executors  to  gather  in  the  defunct's  goodsj  for  the  which  space  they  were 
found' not  subject  to  pay  any  annualfents.     Also,  the  Lords  allowed  the  yearly 
rent  of  the  land,  whereia^the  wife  was  infeft  by_her  husband,  to  be  in  satisfac- 
tion of  the  first  end  of  this  employment  now  acclaimed /ro  tanto\  albeit  the 
same  bore,  '  Not  to  be  granted  to  her  for  sati^aoticm,  nor  fon  the  cauie  of  this 
contract ;'  but  that  the  charger  alleged,  that  the  said  infeftment  was  granted  ^ 
to  her  conform  to  a -bond  granted  to  her  by  ber  husband,-  for- inteftio^  her 
therein,  which  made  no  relation  to  the  contract ;  likeas  her  infeftment  has  not  » 
relation  thereto,  and  so  the  contract  ought  to  have  fuIl^efieGt;  Aotwirhstanding'  ^ 
of  the*  infeftment,  which  was  repelled.;  an  A  the  said -infeftment;  albeib  depend-*  . 
ing  on' that  posterior  bbnd, .  wasr  found  ought  to  satisfy- the 'cofttract/r^  tanto^  . 

February  2^  =— If  h^m^  alleged  by  the  executors,  that  the  defunct,,  after  the  - 
contract,  had  infeft  this  charger,-  then  his  wife;  in  two  booths  in  Dundee,  .tho 
rent  whereof  must  compense  pro  tant$  t\i\s  implement  now  ci:aved,  and  mustr 
produce  liberation  to  the  executors  of  so.  much  of  this  contract. as  the  same:  ex*. 
tends  to,  and  must  be  found  satisfaction  ^rtf  7£?«lo:  Aifid  the  charger. nfl/ic/mn/^ 
That  that  infeftment  cannot  liberate- any .  part  of  this  contract,  because  the  same: 
depends  upon  a  preceding  bond  granted- by- the  husband  aftar.  the.cootiact/ 
whereby  he  was  obliged  to  infeft  her  therein -for  her  lifetime,  bearingy  *  to  be* 
done  by  him  for  love  and  "favour,*  and*  baving  no-  relation -to^^t he  contract,  or- 
that  it  was  made  for  implement  thereof  j  and  which  bond  and  infeftment  follow-> 
ing  thereon  must  be  effectual,  besides,  and  by  and  attouisthe  contract,  seeing' 
the  husband  who  might  have  given  it  hath  also  given  it,  and  hath  not  revoked- 
it  before  his  death,  and  therefore  is  good  in  itself.-— The  Lords,  nevertheless  of 
this  bond,  which  was  the  cause  of  the  infeftment,'  seeing  the  same  had  no  other 
cause  therein  but  the  husband's  love  and  favour,  found,  albeit  it  was  never  re-- 
voked;  that  the  same  ought  to  be  understood  to  be  done  for  satisfaction  of  the 
contract  of  marriage  pro  tanto^  and  that  so  much  of  the  employment  ought  to 
be  defaulked,  as  correspondent  to  the  yearly  duty  of  the  booths,  quia  nemo  pret^ 
sumitur  donare  quamdiu  est  debitor ;  but  this  csTse  and  decision  may  have  its  own 
doubt  and  scruple  ;  for,  although  debitor  non  prasumitur  donare^  yet  that  hold^ 
in  cases  where  the  deed  done,  and  that  which  is  satisfied,  hath  no  express  men- 
tion of  any  cause  at  all,  in  contemplation  and  respect  whereof  it  bears  to  be  done, 
and  where  the  fulfilling  and  satisfaction  is  indefinitely  made,  quo  cam  the  fulfil- 
ler  is  to  be  presumed  rather  to  have  done  it  for  his  own  liberation  of  his  preced- 
ing debt,  than  that  he  should  have  given  that,  and  remained  still  debtor ;  but 
this  presumption  ceases,  where  the  fulfilling  depends  upon  another  cause,  ex- 
pressed by  him  who  was  obligedy  and  upon  his  obligation,  whereby  he  hath 
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bound  himself  to  give  that  infcftment  for  love  and'  faifeur,  afid- whcteby  he  hath 
not  left  place  to  presume  upon  a  donation,  or  against  the  same,  or  to  leave 
place  to  ascribe  that  to  his  liberation,  which  himself  hath  sprctfice- txprtst^  and 
ascribed  to  his  donation  ;  attour  albeit  he  had  not  so  cxprcsl'  the  same,  yet  if 
the  husband  be  of  a  competent  substance,  it  may  be  in  law  affirmed,  that  that 
infeftment  should  not  be  interpreted  to  be  donefor- implement  of  his  contract, 
which  he  hath  not  so  interpreted  himself  j  whereas  if  he  had  been  of  a  mean  estate, 
and.  that  he  had  not  exprest  a  special  cause  himself,  eo  casu  it  might  have  thol- 
led  a  more  favourable  construction,  viz.  that  it  might  have  been  ascribed  to  the 
fulfilling  of  the  contract  r  As  ako^in-thi^-ease  coatroverted,  this  decision  may 
be  thought  more  hard,  because  the  infeftment  foresaid,  and  bond  whereupoa 
it  proceeded,  was  conceived,  for,  infefting  of  this  woman  in  liferent,  and  the 
special  bairns  therein  named,  Vfiich  were  then  procreated  betwixt  them  heri- 
tably,  (for  thi$. woman. was  his  secojid. wife,  and  he  had.no  bairns  of  a  prior 
wife),  for  whose  provision  chiefly,  this  infeftment  was  expede ;  so  that  these 
bairns  being  .heritably  :prpvided.  to  these  bjooths,  whether  the  wife  had  her  life- 
rent thereof  or,. not,  i^  wasv  all.  alike  to  the  executors  charged ;  for  if  she  had 
not  ^he  sf&n^e^^thc^  bairns,  provided  thereto  will  have  the  full  right  theipof,-  both 
liferent  Rnd  :propei:ty  ;  and  as  the*  infeftment  of  property  would  not  exclude 
the  baim^f)t<^ided  thereto  to  seek  the  fpe  of  the  sums  whereof  now  the  relict 
craves. the  lif^ent;  and  as  if  they  were,  seeking  .the.  same,   they  would  not 
be  excluded  frop  th^  fee  by  jgiving  pi  th^t  infefitment^  which  would  not  be 
admitted  against. them  as  any  part  of  implement,. of.  that  contract  pro  tantOy 
iio,;nQi:e.  it  ought  to  be. adniitted  against  the  lifcrenter,  for  any  part .  of  libera- 
tion of  her  liferent  of  .the  whple  contract, ,  yet  it  was  so  decided  ut  stipra.    See 


AtX,r^SfuaH'V  GUsth^  > 


Alt.^ 


»•** 
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Foh  Di€.  V.  I.  p.  368.     Durie^  p,  621,  i^-  624- 


No  40. 


1634-  '  Mdrcb  22, 


Wright  against  Lauder* 


James-  Wright  being  infefV  heritably-in-some  tenements  in  Lauder,  by  dis- 
position of  — Ker  of  Redpeth,  pursues  a  removing ;  and  the  defender's  al- 

leging  a  prior  disposition  of  hif  liferrent  made  by  him,  albeit  without^sasine,  by 
Virtue  whereof  one  of  the  defenders  was  in  possession,- the  Lords  ^preferred 
the  prior  disposition  without  sasine,  where  it  was  clothed  with  possession,  albeit 
there  was  not  a  liferent  in  the  disponer's  person,  distinct  from  the  property,  but 
that  he  was  then  fiar;  neither  was  it  respected,  what  the  pursuer  alleged,  that, 
the  defender's  disposition  of' the  liferent  made  to  him^  was  not  clothed  with 
possession,  before  the  pursuer's  acquiring  of  the  heritable  right,  as  he  replied  it 
ought  to  be,  seeing  both  the  parties  rights  were  made  withia  these  two  or  three  . 
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yeaf s  last  byptst,  and  the  {Nioc  ri^  acquired,  and  being  now  clctheft  with 
*{»ossession  the. time  of  tbi&pursuit^  was  sustained  "without  sasine,  as  said  is;  but 
the  disposition  of  the  liferent  -not  <!lotbed  with  postessiion,  albeit  ^tw^  was  re- 
pelled, because  the  sasine  and  this  pursuit  gave. preference  to  the^ame,  even  as 
if  there  had  been  two  dispositions  naacle,  the  prior  Jast  intimated^  or  not  intimated 
jfi  ally  woi)ld  ha^ve  been  postponed  to. the  second  disiK)^tion  first  intimated. 


Act.  Sluarf* 


,Ak* 


JDuric,  p.  jr^. 


*No  42. 

Found  in  con« 
form  it  V  with 
Kinnaird  a* 
gain«t  Yea. 
man.  No  40. 


1637,    ydy  19.  X«  Innerweik  against  La.  Smeitoh. 

Umquhile  L.  Snieiton  being,  obliged  to  pay  toXi.  Innerweik,  a  Tcaffy  amroi- 
tyof  1700  merks,  during  Innerweik's  lifetime  yearly,  which  bond  registiatefl 
being  tr^ansferred  in  the  Lady  Swinton,  as  executrix  to  her  hnsband,  granter  of 
the  bond,  reserving  her  defences,  and  she  suspending,  that  she  as  executrix, 
could  not  be  subject  to  pay  a  yearly  duty,  forywrs.and  terms  to  come,  after 
^thedecease  of  her  husband,  who  was  the  debtor,  for  that  was  a  fact  only  prest-i^ 
;Able  by  the  heir,  who  ought  to  be  convened  therefor,  and  not  by  ihcii  execu-- 
ttor,  :^and  t)ae  most  that  the  eii^cutor  could  be.liaUe  tfaereanent,  was  on}y  for  so 
:.many  terms  bygone  of  that  annualrent  duty,  as  were  owing  th«  time  ,t)f  her 
yhusiiand^s  decease,  and  that  she  oughtnot  to  be  subject  to  paymwrt:  in  lime 
f coming,  the  Lords  jepelled  this  reason,  and  found,  that  Uic  v^xecutcar  was 
subject  to  pay  the  yearly  duty  in  all  time  to  come,  during  the  creditor's  life- 
time,  usque  ad  vires  invent flrii,  wherein  the  Lk^kds  found  both  the  heir  aird  ex- 
ecutor liable  to  the  creditor,  m  he  pleased  ;  aod  found,  that  th«e  v?as  no  ne- 
cessity to,  the  creditor  to  charge  and  discuss  the  heir  frimo  loco^  before  the  ex- 
ecutor could  be  charged,  as  if  it  were  proper  to  be  first  paid  by  the  heir,  and 
that  if  any  otherwise  the. executor  coujtf.Ve  »«*[jcct,  the  same  was  but  in  subsi^ 
dium,  after  the  heir  wgs  first  disscussed  ;  which  wa3  repdled,  seeing  they  found, 
that  they  were  both  .pbligied  alike  jpriacipally  to  the  creditor,  as  said  is;  and 
here  the  charger  insk^ed  ^aio^tvber  as  executrix,  at  the  least. intromissairix 
TOth.the  4cfvmct's  goqds  aod^gwr,;  but  the  dispute  jun  upon  this  ground,  as  if 
she  had  b^ep  executrix.;  for  she  alleged^  that  the  intromissatrix  could  be  liable 
no  further  than  an  executrix,  which  ground  was  holden  as  granted,  and  so  dis- 
,puted,  as  said  is- 


Act.  Stuart. 


Alt.  jSivocatut. 

Fol.  Die.  V.  t.p.  368.    Dutie^  p.  853, 


S3tCt.J. 


dSRlTABLE  AM  MOVEABLE. 


5473 


w66^.    February  5.        Mr  NiMun  Hill  igfUUM  MiiIkwel. 

Mr  Nihiak  Hill  pursues^  Maxwel  as  heir  to  his  fether  Johfi  Maxwell  for  p^jr* 
snent  of  a  sum  due  to  be  paid  to  Maxwel's  relict  yearly  after  bis  death,  and  as- 
signed to  the  pursuer.  The  defender  alleged  absolvitor,  because  the  pursuer's 
cedent  being  executor  herself  to  the  defunct^  wa&  liabk  for  this  sum,  ttitUus 
BaMi.  It  "^9^  answered  for  the  pursuer,  That  tbis-beiag  an  annu^  fzytcMA 
after  the  defunct's  death,  it  was  proper  for  his  beir  to  pay  the  same.  Hot  for  4hs 
executor,  and  if  his  executor  had  paid  it,  be  would  get  reheCoff  the  beir. 

Whioh  the  Loans  found  releyant.- 


No  43. 

An  annaal 
payment  at  to^ 
terms  after 
the  debtor*t 
death,  found 
a  burden  on: 
the  heir»  not 
the  exectttor* 


#705.  yMtx^ 

j^ET  ahd  IsoMi  RoarERinoNS,  Daughters  and  nearest  of  Klitt  td  Bailuc  Kb^ 
BtKTS^N  in  IirvfiANiss,^^!fWMr  Wiluam  2axli.is  ConSimissary  there. 

Jankt  and  Isobel  Robertsons^  as  nearest  of  kin  to  Bailbe  Robertson' their  fa«^ 
tfaer,  having  pursued  CraEunissary  BaiUie,  who  married  their  mother,  as  execu^ 
tor  confirmed  to  the  said^  fiaiUio  RnbertsoUi  fbr  their  shaxe  of  the  invmtory, 
the  groces^  lesolved  ifr  a  count  and  redkonin^t^  whiirein  one  of  ttu  articled  of 
tbe^  Commissar y^S'disoburge  wa^  thrde  years  and  a  half's  annuity  of  400-  merks,. 
exxendmg;  to  ^oa  paid'  to  the  dpfunct-s  mother^  conform  to  hie  obligment: 

It  was  objected  against  this^  article,  Th^t  it  aoold  not  be  iilkwed^  because  the 
payment  was  made*  witboai  distress*  for  terns  sbbaequont  to  the  defunct's  de*- 
aease,  which  we«e  be9ritahlirftRfo«ii  the  debtor. 

jdiuwetfd^  By  law  it  is  ppttion^'to  the  cieditor  tn  a&ot  tfie:  e^tecutry  prim6 
Iwy;  and  payment  insiloh  a  aas^  eren^  without  distress  or  decreet,  furniebeth. 
action  of  relief  to  the  exeoutor  and  nearest  of  kki  against  tbe  heir  ;  Hall  against 
Maxwei».No43-/p.  5473.  J  Fakowa?  gainst  Blair,  7th  Mansh  ifia^,  v$c^  Pkoot  ; 
and  tbeEefor^  &e  arti(cU  ought  to  \A  allowed. 

£ffliedy  UM0r  U  cns^  ^  4eSQie4,  that  an  evecutoc,  so  lon^  as  there  is  an  heir 
and  heritage,  can  am  aU  be  decerned  fer.  tenna  srfter  the  defunet'i  d^oease, .  of  a 
simple  annuity  not  accessory  to  a  alocjs^  For  albeit  m^ete  (here  is  itt  an  oblige- 
meat  fbr  a  stock  or  principal  suM,  that  as  pre^Mtaring  to  the  deb^ot's  decease^ 
may  oblige  Uie  executor  for  anndatrents  thereafter  iii  conseqi^eiice  ;  yet  in  ttft* 
nuo  hgutQ  (lies  m^  cedit^  nee  v€»it^  till  the  pei^on  to  whom  it  is  due  survive  the 
term  :  And  ifuoi  ^inni  M  sunt  debUa^  L.  ^ff,  De  Auntiis  Lz^atis.  So  thsKI  sucH 
a  simple  a^^nuity  may  be  said  not  ^  have  beci^  jwroperiy  a  debt  tipoa  the  defunct 
at  his  d^cea^e  ;  and  €onfi6.quei2tly  Srhould  tK>t  burden  his  exvcatry.  And  diy  i>ord 
Stair  obseives,  Instit.  lib.  3.  tit  8.  \  64,  That  the  heir  only,  and  not  the  execu- 
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No  44*       tor,  is  liable  fur  annualient,  not  accessory  to  a  stock,  for  years  after  the  debtor's 

decease,  unless  thereiibf  .no  ti^rit^ge..:  i2tf^rThc  'e:»£btor's  pacing  officiqu^ 

•  '  ^  ivithout  distress,  argued  some  fraudulent  design,  and  was  a  negotium  gesttmir  for 

the  heir  bound  in  relief,  arid  not  for  the  nearest  of  kin  whose  interest'^-ir-was 
not  to  quit  their  money  without  necessity,  ^pon' expcchrtron-bf  relief;  norytt* 
.    was  the  negoilum  perfected  by  actually  woifeing  out  ^he  rdlef  -against  the  ^leit; 
!    and /z<fo/wrtt;w-^^J//Vdoth  not  oblige  where  the*  uflEair  is*  n'eitiher'^ 
-  '  fitable,  oor 'perfected,:  but  merel)^  spontaneous,  ^nd/tow^w  w/(??;aOT.  \yio,  The 

executor  being  curator  bonis^  -or«  trustee,  could  not  by*  an  ultroneous  paymeftt 
burden  the  nearest  of -kin  with' the -expenses  of  a  process  of  relief,  tnore  than 
a  curator  to  a  minor  engaged  in  cautionry,  coiild  warrantably  pay  the  debt  with* 
out  'distress.  4/^,  The  decisionsi  cited  by  the  defender  touch  not  the  present 
case,  which  is  not,  whether  an  executor  paying  an  heritable  debt  may  recur 
against  the  heir?  but,  whether  an  executor  doing  this  without  distress,  and 
thereby  understood  to  act  rather  for  the  heir  than  the  nearest  of  kin,  without 
compleating  the  matter  by  recovering  relief,  should  be  left  to  seek  his  relief  off 
tbe^heir?  5l(?,  Tb^re  is  no.  ground  fer  the  executor  to  sayj  that  the  forehatmi 
payment  was  a  piece  of  frugal  or  ptrovident  administratioD,  whereby  any  need- 
less expense  to  the  nearest  of  kin  was  saved ;  for  non  constat^  that  ever  the 
executor  would  lrayd^l>een  pursued  j  arfd  if  he  had  been  pursued,  he  would  have 
been  assoilzied  iit-the-ease  ofa  simple  annuity  for  terms  after  the  debtor's  dc- 
cease.   'Nor  do  the  creditors  get  expenses  from  executors. 

.  Dvplied^  Utcunqut'iUes  ntn  cedU  in  the  legacy  of  an  annuity,  till  after  the 
term  of  payment  ;-yct  in  the  case  of  annuities  -due  by  stipulation  or  contract, 
(such  as  is  the  subject  of  the^resent  controversy)  the  obligemicnt  takes  effect,  arid 
is  binding  from  the  date,-)  3.  Instit,  de  Verborutn  Obligat.  And  even  a  liferent 
.  annuity  not  accessory  to  a  stock,  may  burden  and  exhaust  the  executry,  -if-  the 
creditor  pleases,  quoad  terms  subsequent  to  the  debtor's  decease,  though  *  with 
the  benefit  of.  recourse  £>r  relief  against  the  heir,  if  there  was  any  heritage,  and 

r  that  is.  all  which  my.  Lord  Stair  saith  in  the  place  cited  by  fh^  parsuers.    ^do^ 

An  executor's  paying  without  a  decreet  for  his  warrant,  can  only  be  quarrelled 

•  J>y.a  creditor  of  the  defunct  who  is  disappointed  by  the  executor's  partial  pay- 
i  mcnt,  and  not  by  his  nearest  of  kin,  who  have  only  relief  of  heritable  debts 

•  against  the  heir.  Neither  can  the  paymeht  made  by  the  executor  be  under- 
stood as  a  voluntary,  but  as  a  necessary  ^nd  *  profitable  deed.  For  quorsum 
sbouM  he  have  been  at  the  expense  of  warding  off  the  annuity  till  he  was  de- 

.  creeted,  when  no  defence  was  competedt^to  him  }  seeing  decemcndus  babctur 
pro  decreto  ;  according  to  the  rule,  xingMdus  babeiur  pro  cincto  ;  and  the  exe- 
cutor's want  of  a  decreet  cannot  hinder  the*  nearest  of  kin's  recourse  against  the 
heir,  nor  could  his  having  such  ^a  decreet  forward  it.  Neither  doth  any  law 
oblige  the  executor  after  >  the  inventory  is  exhausted,  to  commence  any  process 
i)f  relief  for  the  nearest  bfJ^in  again  A  the  heir,  in  order  to  repeat  what  was  paid 


SlCT.  7. 


HERITABLE  and  MOVEABLE. 


5475 


to  creditors ;  because,  the  oflke  ends  with  exhausting  of  the  inventory,  v^to^ 
The  inference  doth  not  hold  from  that  of  a  minor's  curator  ultroneously  paying 
a  cautionry  for  the  minor,  intuitu  of  the  minor's  recourse  for  relijef ;  because 
tiie  executor  after  he  is  once  lawfully  exhausted  of  the  defunct's  means,  is  no 
fiirther  concerned  ;  but  the  curator  is  concerned  in  the  minor's  estate.  And  yet 
the  minor  being  obnoxious  to  payment  as  cautioner  bound  conjunctly  and  seve- 
rally, the  curator  should  not  ofjpose  k  by  ineffectual  resistance.  The  executor 
is  not  hefe  demanding  repetition  as  a  ne^otiorum ge^tor^  but  allowance  of  what 
be  acted  warrantably  in  the  terms  of  his  mandate,  by  the  nomination  and  con- 
firmation for  negooiating  the  inventory,  as  should  accord  of  the  law,  which  ex« 
pressly  subjects  the  inventory  to  heritable  debts,  if  the  creditor  plea^. 

The  Ijords  refused  to  allow,  as  an  article  of  exoneration,  the  payment  of 
the  annuity  for  years  subsequent  to  the  debtor's  decease,  as  being  an  heritable 

debt. 

Forbes^  p.  2. 


No  44. 


1714,     February  19. 

Andrew  Simpson  Clerk  of  Dunfermline  against  Robert  Walker,  Son  to  the 

deceased  William  Walker,  late  Provost  there. 

Mr  Geokoe  Walker,  in  his  daught^  Jaaet  Walker's  contract  of  marriage 
with  waiiam  Walker,  obliged  himself  to  pay  to  them^  axid  to  the  longest  liver 
of  them  two  in  lifetent,  and  to  the  heir«  to  be  procreated  betwixt  them  in  fee, 
whidi  fiuling,  to  Janet's  heirs  or  assignees,  the  «um  of  1000  merks,  at  the  terms 
therein  mentioned.  Both  William  Walker  and  Janet  his  wife  having  died  without 
children  of  the  marriage,  Andrew  Simspon,  as  deriving  right  from  her  executors, 
pursued  Rpb^t  Walker,  heif  to  William  Walker  the  husband,  to  whom  the 
tocher  had  been  paid,  for  re^payn^ent, 

•  jSiegcd  fi>r  the  defender  j  The  tocher  being  payable  to  the  husband  and  the 
wife,  «*id  the  longest  liver  of  them  two  in  liferent,  and  to  the  heirs  of  the  mar- 
riage in  fee,  (which  is  a  plain  taikie)  it  is  of  the  nature  of  an  heritable  subject, 
which  can  oolyfall  to  the  wife'9  heirs,  and  not  to  her  executors. 

Auswereiimi^  pursuer;  By  act   1661,  cap.   32.  all  bonds  are  dfsclared 

moveable  except  in  two  casea,  viz.  where  infeftment  hath  followed,  or  where 

executors  are  excluded ;  neither  of  which  c^n  be  pretended  in  the  present  case ;. 

so  that  the  subject  beiag  s%a  natnra  qioveable,  the  tailzieing  of  it  does  noways 

alter  it.    And  in  all  nioveable  subjects,  any  substitute's  right  upon  the  failure 

of  the  perw)ns  premised  in  the  destination,  is  established  by  a  summary  cpgpi-^ 

tion  j>efore  the  G<Mnmissaries  or  other  proper  judges,  that  the  persons  premised 

in  the  destinatipp  are  dcceiase4  j    for  it  were  impracticable  by  our  law  and  forni* 
Vol.  XUI,  3^  X 


No  45. 

A  &uki&  was    V 
provided  tg^; 
husband  and  •>  r 
wife,miif««    ,: 
lent,  tnd  t^..' 
their  childrea  \ 
in  fee»  whoun- 
failing,  tot)ie  \ 
wife'a  heirs     \ 
and  asfiignees.! 
The  huabaad. 
and  w^e  haf^ 
ing  died  with- 
out  issue,  it 
was  found 
that  the  sum 
belonged  to 
the  wife*^ 
heirs,  and 
not  to  her  ex- 
ecutors. 
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to  establish  a  right  to  such  by  a  service.  Yea,  the  Lords  have  foQnd  that  even 
in  heritable  subjects  an  heir  of  provision's  right  might  be  ascertained  or  establish^r 
ed,  either  by  the  acknowkdgment  of  the  contending  party,  w  by  a  summary  cog- 
nition that  such  a  one  was  the  heir  of  provision,  respected  in  the  destination  y 
as  was  done  in  the  case  of  John  Camegy  against  the  Creditors  of  Kinfawns^ 
See  Service  and  Confirmation. 

Replied  for  the  defender  ;  Though  die  subject  in  dispute  were  of  its  own  na* 
ture  puFcly  moveable,  yet  it  being  tailzied  ta  the  wife's  heirs  by  the  contract^ 
no  person  could  make  up  a  title  thereto  without  a  service^  cognoscing  the  per- 
son pretending  right  by  a  tailzie  to  be  the  heir.r  So  that  is  of  the  nature  of  an> 
heritable  subject,  to  which  confirmation  is  bo  sufficient  title.  The  cited  deci« 
sion  doth  not  meet  the  case,  John  Caraegy  being  the  first  heir  substitute,  where- 
as here  it  must  not  only  be  cognosced  that  such  persons  represent,  but  also  that 
the  heirs  of  the  marriage  failed,  which  can  only  be  by  service. 

The  Lcitna  £3und  that  the  tocher  doth  belong  to  the  wi&*s  heirs,  and  not  to 
ber  executors. 

Forbes,  MS.  p.  27. 


Nor  46. 

tlon  of  a  lif»i 

in^de  by  « 

hlFT  tbther^ 
wtfl  foaiki  to 
fatU  after  the 
father't  death, 
to  hv9  heir, 
aftd  not  to  l^rs 
ewrcviOT- 


1752.    Novemher  29V        Copn&N  EwxKo  sgiwist^ia^H  DuuM^mND. 

In  a  contract  of  marriage,  a  tenement  of  hooses  was  pvo^ded  to  the  hu&faand 
amd  wife,  in  conjunct  fee  and  liferent,,  and  to  the  heirs  of  the  marriage.  Thewife, 
who  survired  her  husband,  disponed  her  liferent  to  her  father^n-law ;  asidhe 
having  also  died  during  Ae^  subsistence  of  the  liferent,  the  questixMi  occtiroed 
betwixt  his  heir  and  executor.  Whether  the  rents  felling  due  after  his  death 
were  heritable  or  moveable  ? 

The  argument  urged  for  the  execotor  was,  TTiat  a  liferent  cannot  be  eonvey* 
ed,  so  as  to  establish  a  real  right  in  the  person  of  the  assignee.  A  liferenter  is 
not  a  proprietor,  so  as  to  be  entitled  to  give  either  a  procuratory  or  precept ; 
and  therefore  an  assignation  to  a  liferent  stands  upon  no  better  footing  than  an 
assignation  to  mails  and  duties,  granted  by  a  proprietor.  It  entitles  the  asstg-* 
nee  to  claim  the  rents  by  a  personal  action  against  the  tenants,  when  the  renta 
fhll  due  J  and  this  claim,  which  is  moveable,  must  descend  to  the  execocor. 

On  the  other  hand,  it  was  urged  fbr  the  heir,  as  a  point  established  in  kw, 
that  no  subject  descends  to  an  executor,  which  has  iraciimfuturi  temparii  after 
tlie  proprietor's  death.  The  rekson  obviotisly  is,  that  the  purpose  of  naming  an 
executof,  is  to  gather  the  defunct's  effects  without  dcky,  and  to  make  a  distri- 
bution among  the  parlies  interested  ;  which  excludes  Subjects  that  hafve  a  course 
after  the  proprietor's  death  ;  an4  this  is  enthrely  independent  of  being  heritable 
or  moveable  Jua  'naiura.    Rights  may  be  moveable  sua  natisra,  that  have  imcium 
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futuri  tefnporis  to  fall  under  single  escheat ;  and  yet,  for  the  reason  given,  will 
iiot  fall  to  the  executor. 

But  whaterer  be  the  foundation  of  this  doctrine,  it  is  undoubted  law,  as 
Touched  by  all  our  authors.  Lord  Stair,  lib.  ^.  tit.  !•  $  4,  near  the  end,  lays  it 
down  as  a  general  rule,  '  That  all  rights  and  obligements  having  a  tract  of  fu< 

<  ture  time,  are  heritable  as  to  the  executors,  who  are  thereby  excluded,  though 
^  they  no  way  relate  to  infeftments  or  lands,  as  pensions,  tacks,  &c/  In  the 
same  section,  he  observes,  *  That  rights  having  a  tract  of  time,  but  not  for  life, 

<  are  laowable  so  as  to  fall  under  single  escheat.'  And  he  adds,  ^  That  assigna* 
^  tions  of  liferent  tacks  fall  under  single  escheat,  as  also  the  jus  mariti  of  hus- 
*  bands,  though  they  carry  the  profit  of  the  wife's  heritable  rights,  or  rights  of 
«  liferent.* 

A  liferent  escheat  of  a  land  estate,  is  equivalent,  in  all  respects,  to  a  widow's 
liferent  in  lands,  ia  the  person  of  an  assignee ;  and  at  was  fourui  that  a  liferent 
rscheat,  which  has  tractumfiUuri  tempm'is  in  the  person  of  the  donatar,  falls  to 
the  heir  of  the  donatar,  and  not  to  his  executor,  exoe{»t  as  to  bygones.  Coulter 
contra  Forbes,  No  a5.  p.  5460.  And;  upon  the  sa«ie  piinciple,  an  annual  pay 
tnent,  as  ta  terms  after  the  debtor*s  death,  wa&  found  a  burden. upon  the  heir, 
not  the  executor.    Hill  contra  Maxwell,  No  43.  p.  5473. 

**  The  Lords  preferred  the  heir." 

FoL  Die.  V.  3.  /•  a6$.    ScL  Dec.  Nv  23.*/.  26, 

^^^  This  case  is  reported  in  the  Faculty  GoUecdon :    .    . 

£li2aB£TH  Anderson,  widow  of  John  Swing,  assigned  her  liferent  right  to 
a  house  in  Stirling,  to  her  father*in»law  John  Swing.  Upon  his  death  this 
question  occurred.  Whether  the  assignation  fell  to  his  heir,  Ewing,  or  to  his 
executor  Drummond  ?  *  The  Lords  preferred  the  heir,'  being  of  opinion,  that 
rights  having  tractum  futuri  temporis  belong  not  to  executors  ;  for  this  reason, 
that  it  is  the  office  of  executor  to  collect  without  delay  the  effects  of  the  de- 
funct, and  to  distribute  them  according  to  the  respective  rights  of  all  parties 
concerned;  now  this  cannot  be  done  with  regard  to  subjects  which,  .having 
tractum  futuri  temporis  after  the  demise  of  the  defunct,  do  not  even  exist  when 
the  oflSce  of  executor  commences.  Although  it  was  pleaded  for  the  executor, 
that  as  it  is  undeniable  that  the  right  of  the  assignee  to  the  liferent  in  question 
would  have  fallen  to  the  Fisk  by  the  forfeiture  of  his  single  escheat,  by  parity 
of  reason  ought  it  also  to  fall  to  his  executor. 

Heporter,  TmfvaU.  Act*  J.  Grant.  Alt.  P.  HMane.  Clerlr,  IGrtpairicL 

D;  Fao.  Col.  No  39.  p.  6t. 

3^  X  a 
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A  share  of  the 
stock  of  the 
African  Com- 
pany found 
moveable, 
and  legally 
carried  by 
confirmation 
ot  the  pro- 
prietor's exe- 
cutor credi- 
tor, although 
every  part  of 
that  stock 
was  establish- 
ed by  charter 
and  infeft- 
ment  held  of 
the  Crown r 
and  destined 
not  to  be  up- 
lifted but  ac- 
cording to  the 
rules  of  the 
Company, 


No  48. 

Found,  that 
the  shares  of 
the  Bank  of 
Scotland  are 
not  heritable, 
but  simply 
moveable, 
and  fa  I  un- 
der xhtjui 
wiaritu 


171a     July^s. 

James  Murray  Merchant  in  Edinbui^b,   against  Sir  Robert  "Ruixxv^oooh 

Merchant  there. 

Ik  the  competition  betwixt  James  Murray,  who  had  adjudged  tht  deceased 
Patrick  Murray  of  Livingston,  his  share  of  the  capital  stock  of  the  African 
Company,  due  out  of  the  equivalent,  and  Sir  Robert  Blackwood,  who,  as  exi- 
ecutor-credftor  to  Patrick  Murray,  had  confirmed  the  samcf ;.  the  Lords  sustain* 
ed  Sir  Robert's  conlirmationv  afid  ^preferred  him^  albeit  it  was  aUegfid-  for  Mr 
Murray,  That  every  part  ef  the  joint  stock  of  the  African  Company  was  ongi- 
nally  heritable,  being  established  by  charter  andinfeftment  hdd  of  the  Crown 
of  Scotland,  for  payment  of  a  hogshead  of  tobacco^  and  destined  not  to  be  up^ 
lifted  nor  transmitted  to  now  proprietors  but  according  to  the  rules  of  the  Com- 
pany ;  and  therefore,  no  supervening  change  by  dissolution  of  the  Company^ 
did  alter  the  interest  of  heir  m  executor,  or  creditors  adjudging  or  confirming, 
though  it  might  render  the  subject  arrestable  or  moveable. 

Fol.  Die.  V.  I.  p.  368,    FarbeSf  p.  435* 


Sir  Johjh  Dalrymble  of  Cowsland  against  The  Representatives  of  Dams 

Jean  Halket. 

Ten  shares  of  the  Old  Bank  of  Scotland  having  accrued  to  a  lady  during  her 
marriage,  the  question  arose  after  her  decease,  whether  they  belonged  to  her 
heirs,  executors,  or  husband.  It  was  generally  agreed  that  the  executors  had  no 
claim;  if  the  subject  was  moveable  before  the  act  1661,  cap.  32.  it  behoved  to  go 
to  the  husband  j  if  heritable  it  continued  so,  for  no  alternative  was^  introduced 
with  respect  to  any  heritable  subject,  save  bonds  bearing  aimualrent  allenarly. 
But  for  the  heir  it  was  pleaded^  That  bank-stock  is  a  right,  having  tractumfu^ 
tuf^i  temporis  ;  the  original  subscription  paid  in  is  sunk  into  the  company's  stock, 
belongs  to  the  company  as  a  public  body,  and  by  no  means  to  any  of  the  part- 
ners ;  the  subscriber  is  entitled  to  hia  proportion  of  the  yearly  dividends,  and 
that  in  perpetuum  ;  but  as  these  profits  are  not  accessory  to  any  stock  or  capital 
belonging  to  the  partner,  it  is  that  very  thing  that  makes  bank-stock  fall  under 
the  definition  of  a  right  having  Hactumfuturi  temporis. — Answered  for  the  hus- 
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band,  Though  the  mooey  paid  in  be  sunk  into  the  company's  stock,  yet  there 
is*thereby  purchased  a  jus  crcdUi^  which  is  the  partner's  stock,  just  as  in  the 
ease  of  money  lent,  the  property  of  which  is  transferred  to  the  borrower ;  and 
all  the  creditor  has  is  the  jus  crediti^  evidenced  by  the  bond,  of  which  the  an- 
nualrents  yearly  arising  art  accessories.  The  profits,  therefore,  arising  upon 
bank-stock  are  proper  accessories  of  a  principal  subject,  and  consequently, 

bank-stock  is  nothing  a-kin  to  a  right  having  tractum  futuri  tcmporis. Th£ 

Lords  found,  That  the  shares-  of  the  Bank  of  Scotland  are  not  heritable,  but 
that  they  are  umply  moveable^  and  fall  under  the  jus  mariti.    See  Appendix. - 


No  48. 


1791.    Dtcemb^r  %2*        Rxbxcca  Hog'  ajainsi  Tooma^  HbG:- 

'  Among  the  effects  which  belonged  to  the  father  of  Thomas  and  Rebecca  Hog, 
was  a  large  sum  of  money  invested  in  the  government  funds,  viz.-  the  5  per 
cent,  annuities^  and  Rebecca  being  entitled  to  legitim,  it  became  a' question 
between  her  and  Thomas,,  who  was  their  father's  universal  disponee,  whether 
those  annuities  should  be  considered  as  moveable,  and  so  coming  under,  or  as 
heritable^  and  exclusive  of,  that  legal  provision.     For-  the  former  i%  was* 

Pleaded^  Rights,  it  is  true,  which  yield  a  yearly  profit  /^r  imctum  temponsr 
without  relation  to  any  capital  sum,  stock,  or  sorsj  are  accounted  heritable;  but^ 
on  the  other  hand,  annual  profits  which  do  arise  from  a /orr  ase  as  certainly 
mpveable  ;  Erskine,  b.  a.  tit.  2.  $  &•  The  point  then  to  be  determined  iSf 
Whether  those  government  annuities  are  to  be  held  as  connected  with,  a  sor^^ 

or  not. 

When  money  is  lent|  its  owner  is  instantly  changed  from  the  lender  to  the 
borrower,  the  former  in  return  acquiring  a  jus  crediti  against  the  latter ;  who, 
in  particular,  becomes  answeraMe  to  him-  for  the  yearly  profits  of  the  sum. 
In  this  case,  the  existence  of  a  sors  was  never  doubted.  Now,  let  it  be  asked, 
what  is  that  sors?  Plainly  nothing. ^Ise  than  thejW  credUi  of  the  lender  against 
the  borrower. 

In  the  same  ni»iner,  upon  a  share  beiz^  purchased  in  the  stock  or  capital  of 
any  trading  company,  whether  ^public  or  private,  the  price  indeed  ceases  to  be 
the  property  of  the  purchaser,  being  sunk  in  the  company  stock ;  but  there  is 
substituted  for  it  »;aj  crediti  against  the  company,  including  a. claim  to  a  cor- 
responding share  of  such  profits  as  may  eventually  results  Of  this,  therefore, 
the  jkf  crediti  is  the  sors  ;  and  as  it  comprehends  the  whole  interest  of  the  pan- 
ner  -this  is  of  course  ^  moveable,  and  not  an  heritable  subject* 

On  that  principle,  a^shari^  of  the  capital  stock  of  the  African  Company,  due 
out  of  the  equivalent,  was  found  to  be  moveable  j    Murray  contra  Blackwood, 

No  47.  p.  5478- 


No  49^ 

Investments 
in  tbe  goTera* 
meat  Ainds 
moveable. 
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No  fp.  Xnd  tli^  siiYic  sflhm  decision  was  givfen  in  res^^ect  t(x  shares  in  ttie  stock  of  the 

Bank  of  Scotland,  Dalrymple  cofitra  Halket,  No  48.  p.  5478. 

Now,  if  in  the  above-mentioned  instances  the  son  was  a  y^r  crediti,  why 

should  not  the  jW  crediti  against  government  in  the  present  case  be  less  ac- 

-  counted  a  son  ?  As  there  seems  to  be  no  room  here  for  any  distinction,  the 

moveable  nature  of  the  money  vested  in  those  government  annuities  must  be 

admitted. 

Besides,  it  is  to  be  remarked,  that  both  by  the  nature  of  these  particular  an- 
nuities, and  by  the  terms  of  the  statutes  respecting  them,  they  are  moveable, 
and  descendible  to  executors,  imo,  They  are  created  in  order  to  fund  a  float- 
ing  debt,  due  by  navy,  victualling,  and  transport  bills,  and  by  ordnance  de- 
bentures, which  was  moveable  in  every  sense  of  the  word.  2rfo,  The  statute 
a5th  George  III.  c.  32.  §  7.  declares,  '  that  the  annuitanta  ahall  be  possessed 

*  thereof  as  of  a  personal  estate,  not  descendible  to  heirs.* 

Answered^  It  is  admitted,  that  stock  in  trade,  or  that  of  the  public  banks  of 
this  country,  is  moveable,  but  the  government  funds  are  of  a  very  different  na- 
ture.   The  profits  of  the  former  kinds  of  stock  are  variable,  or  wholly  casual. 
■The  annuities  in  question,  on  the  contrary,  being  fixed  and  determinate,  x:au 
neither  rise  nor  fall. 

On  this  distinction  was  founded  the  decision  relative  to  the  shares  in  the 

stock  of  the  Bank  of  Scotland.     The  argument  employed  against  that  judg- 

.  ment  Was,  that  the  price  being  sunk  in  the  company's  stock,  and,  of  course,  the 

.    profits  not  being  accessory  to  any  capital  belonging  to  the  partner,  his  intereH 

fell  under  the  definition  of  a  right  having  tractum  futwri  tcmporis.     But  *  the 

*  defect  in  the  argument  lay  in  this,  that  though  in  one  sense  the  money  might 

*  be  said  to  be  sunk  in  the  company's  stock,  in  so  far  as  it  could  not  be  taken  op 

*  without  the  general  consent  of  the  company,  yet  there  was  nothing  perpe- 

*  tual,  secure,  or  permanent  in  the  annual  sum  to  be  drawn  for  it,  which  might 
'  be  great  in  one  year,  small  in  another,  and,  in  the  event  of  the  bankrapt^ 

:^  of  the  company,  less  than  nothing.      In  short,  it  could  be  considered  io  no 

*  other  light  than  the  stock  of  any  other  trading  company,  which  was  altoge- 

*  ther  casual,  and  dependent  on  the  success  of  the  adventure. 

*  These  annuities  fall  Erectly  under  the  description  of  rights  which  have  a 

i  iractus  futuri  tenipotis^     They  are  of^uch  a  nature;  that  they  cannot  be  at 

^  *  once  paid  or  fulfilled.    They  are  to  continue  for  an  indefinite  number  of  yeats; 

*  for,  till  35  millions  6£  the  3  and  4  per  cents,  be  paid,  they  arc  irredeemable 

*  even  by  the  public.    And  at  no  period  is  there  a  right  of  redemption  in  the 
^  annuitant,  who  has  no  title  to  demand  a  «upposed  principal  sum,  which  the 

*  public  never  pay,  or  any  thing  else  than  his  annuity.    Indeed,  farther  than 
'*  that  their  amount  was  thereby  fixed,  the  annuities  have  no  relation  to  a  capital 

.  *  sum  or  stock,' 

With  respect  to  the  statute,  §  7.  it  *  declares,  not  that  the  annuities  shall  be  a 
'  jpersonal  estate,  but  that  the  annuitants  shall  be  possessed  thereof  as  of  ^  per- 


Sect.  ^. 


HBIRITABtE  am>  MOVEABLE. 


5481 


^  sooal  estate ;   aod  that  they  shall  not  be  descendible  to  heirs,  as  sua  natura 
•^  they  were/ 

Ths  Couht  founds  That  the  subject  in  question  was  moveable,  and  fell  undex 
the  right  of  legitinu 

For  Mr  Hog,  Lord  MvoeaU.  Ah.  C  Fergus jon.  Ckrk,  Sinclair. 

S,  FoL  Die.  V.  3,  p.  7J5$.    Fac.  Col.  No  196.  p.  407. 


No  49. 


SECT.    IX. 


Obligations  to  lay  out  money  on  heritable  security. 


]^  86  • .   November^ 


Hamiltok  agMnst  Lamb. 


Thejle  was  a  woman  callit  Hamilton  that  persewed  ane  Lamb  and  Gilbert 
Dick  in  Edinburgh  for  a  certain  soume^  this  whilk  the  said  Lamb's  father  was 
bund  and  obliged  in  ane  registrate  contract  to  lay  upon  land  to  the  wellfere  of 
the  persewar,  wha  was  his  spouse^  and  to  the  bairns  gotten,  or  to  be  gotten  be- 
twat  tfaemi  .and  so  he.  being  aire  and  eldest  son  to  his  father,  ought  to  debiir^ 
the  said  soume,  according  to  the  contract  whereintill  his  father  was  bund. — It 
\iz%  answeredrT^hsX  the  persewar  was  executrix  and  intromissatrix  with  her 
husband's  geir,  and  so  the  aire  could  not  be  persewed,  \^bile  she  and  her  intro- 
missioa. were  first  discussed^ . or  at.  the  least  for.  the  one  half,  according  to  her 
intromission.  To  the  whilk  it  was  answered^  That  the  bond  and  obligation  was 
made  upon  money  to  be  laid  upon  land  et  sic  propter  destinatum  usmiy  whilk 
was^  in  sasine  of  land,  the  money  that  was  ordained  be  tliis  bond  could  not 
be  holden  moveable  goods  or  geir,  sed  quasi  immobile  et  onus  bertditarium^  for 
the  whilk  it  behoved  the  aire  to  be  persewed,  and  not  the  executrix  and  intro^ 
missatrix  with  the  mo^pable  goods.*.-...^THs  Loans  fiiad  be  interlocutor.  That* 
the  aire  might  be  convened  and  not  the  executrix. 

FoL  Die.  V.  I.  p.  3.69.    CQkuit,  MS. p.  410..    - 


No  50. 

A  husband  be« 
came  bound 
to  employ 
up«n  land  a 
sum  to  his 
wife.    Found, 
that  after  his 
death  thi« 
sum  was  due  - 
by  his  heir, 
and  not  by 
his  executor. 
The  reverse 
of  this  found, 
Graham  a« 
gainst  Fin^ 
nie'a  Rcirty 
Noji,  mfr^: 


i6aS.    March  14. 


Graham  against  Finnie's  Heirs.- 


In  an  action  by  Graham,  relict  of  Finnic,  against  the  heir  and  executors  of 
her  husband,  and  also  against  her  husband's  debtors,  particularly  called  in  the 
summons,  to  hear  and  ^ee  the  debters  decerned  to  pay  to  her  the  profits  of  cer« 


No  51. 

Found* (the 
reverse  of 
Hamilton  a- 
f aiaat  Lank, 
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No  51. 

No  50.  supra, 
that    a 
sum  destin- 
ed to  be  laid 
out  on  land 
for  the  behoof 
a  wife,  after 
the  death  of 
the  hujiband, 
was  due  by 
the  executor, 
sreundum  vires 
itfventarii^ 
and  that  the 
heir  would  be 
liable  only  for 
tne  debcieii- 
cy. 


tain  moneys  lent  to  them,  and  addebted  by  their  bonds  to  her  husband,  seeing 
by  her  contract  of  marriagc*her  husband  was  obliged  to  provide  her  to  her  life- 
rent of  alMands,  and  j^l  sums  of- money  which  he^hould  lend  out  on  bond,  at 
any  time  after  their  marriage  ;  and  therefore  she  craved  the  debtors  to  pay  to 
her  the  yearly  annyqlrent  so  long  ^s  t>)ry  retained  the  moneys  ;^and.that  the 
heir  and  executors  of„the  4efuntt  should  employ,  the  same  again  de  novo  to  her 
use  for  her  lifetime,  conform  to  the  corrtract.  '^'Thls  action  was  sustained  against 
the  debtors,  .albeit  they  were  not  bound  to  her  in  their  bonds,  but  to  the  hus- 
band, seeing  the  heir^and  executors  were  called  ^s  .said  is^  in  this  pursuit;  and 

:because  some  of  the  bonds  were  conceived  to  be  paid  to  certain  of  the  defunct's 
bairns,  who  had  thereby  only  right  thereto  ;  so  that  the  debtors  cocdd  not  in 
law  be  compelled  to  pay  any  annujilrent,  to  tlje  relict,  for  these  sums  which  they 

yWere  J)y  bonds  subject  to  pay  to  the  bairns,  and  not  to  the  defunct's  self,  there^ 
fore  the  action  for  the  sums  of  these  bonds  was  sustained  against  the  heir  and 

,cxecutors,.for.causing.of  tbem  provide. the  jelict  to  the^liferent  tbejepf ;  and 
found,  that  this  action,  for  employment  of  a  sum  upon  annualreut  to  the  relict 

,  during  her  lifetime,  was  competent  also  against  the  executors  as  against  the 

,heir,  and  that  it  was  a  fact  prestable  by  executors.;  |>ut  declaj^^d,  that  the  e;ie- 
cutors  should  have  beneficium  inventarii,  and  the  heir  would  be  liable  for  the 
rest. 


Act.  Ortphant^k\Primrosi* 


Alt.  Nfcolson  8c  Mowat*  .Clerk,  GAion, 

FoL  Die.  V.  i,p,  369.     Durie,p.  361. 


#^*  In  conformity  with  the  above  was  decided  the  c«$e  of  Porteous  against 

Veitch,  No  33.  p.  5463. 


No  5a. 

Found  in  con- 
formity with 
Hamilton  a- 
gainst  Lamb, 
No  50.  p. 
$4U. 


1638.     December  ir.        Schaw  ^^^l/nJt  Crai^ord. 

Geils  Schaw,  reliot  of  cimquhile. Crawford. of  Slatterton,  being  his  second 
wife,  pursues  his  eldest  son  of  the  first  marriage,  as  lawfully  charged  to  enter  heir 
to  him,  to  employ  to  her  in  liferent,  and  to. her  ^airns  in  fee,  3800  merks,  con- 
form to  a  bond  granted  to  hereby  her  husband  of  .that  .tenor ;  and  the  defender 
alleging y  That  tihe  pursuer  was  executrix -to  her  bqsband,and  was  intromissatrix 
with  his  goods  and  gear,  and  so  ought  to  fulfil  the  same  herself,  and  was 
both  debitrix  and  creditrijc,  and  ought *to  relieve  the  heir  thereof;  this  excep- 
jtion  was  repelled  ;  and  albeit  she  was  both  executrix  and  intromissatrix,.  yet  it 
was  found,  that  she  had  good  action  against  the  heir,  and  that  the  executrix 
was  not  obliged  to  relieve  the  heir  of  this  debt,  w^iicb  ,was  heritable,  and  wherp- 
,to  the  heir  was  liable,  without  relief  against  the  executrix,  the  same  being  ^e-^ 
xitable. 

Otxkt  Scot. 
...  FoL  Die.  V.  !•/.  369.    Durie^p.  657. 
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«         • 


1662;    y^iy  "25.        Barbara  Naysmitm  agmnst  John  jAFFiiAr. 

-  • 
Bakbaha  Navsmith  pursues  John  Jaffray  her  son,  a«  heir  atid  executor  to  his 

iather,  fbr  payment  to  her  of  her  urtiqahil  husband's  hail  means  and  escheat,  by 

TiTtue  of  a  missive  fetter/  Written  by  the  defunct  her  spouse,  bearing  thdt  if  he 

happen  to  tlie  belbre  his  return,  that  his  wife  should  do  with  what  he  had  as  site 

pleased,  that  he  thought  it  too  little  for  her;  but  he  desired  her  to  dischttrgie 

L.  rooo  or  looo  merles  to  his  brother  Alexander,  and  500  merks  to  his  sister 

Magdakn,  if  -she  follow  her  advice. , 

*  The  Lords  having  formerly  found,  that  this  letter  was  donatio  morlii  cnusu^ 
or  a  legacy,  and  so  could  only  affect  dead's  part,' 

It  was  now  further  alleged^  That  by  the  pursuer's  contract  of  m&rrrage,  h^ 
was  obliged  to  employ  6000  merks  on  land,  or  annualrent  to  him  and  her,  and 
the  longest  liver  of  them  two,  and  to  the  bairns  to  be  gotten  betwixt  tXxt^ 
which  failing,'  his  heirs.  This  ubUgement  to  employ  being  a  debt,  the  move- 
ables must  be  liable  for  it  primo  loco^  and  the  pursuer  can  only  have  dead's  pajrt 
of  the  remainder  of  free  goods.  The  pursuer  answered^  That  this  destination 
being  on  heritable  clauses,  cannot  affect  the  moveables.  24/y,  The  bairns  cari*- 
jQot  have  ri^t  thereto  till  they  be  heirs,  and  so  they  w*ill  be  both  debtors  and 
creditors,  and  the  obligation  will  be  taken  aaay  by  cohfusioin. 

The  LomDS  found  this  defence  relevant  notwithstanding  of  the  answer  ;  and 
that  albeit  the  clause  was  beatable,  quoad  crediiorcm,  yet  it  Was  moveable 
K  quoad  debitorem,  and  so  behoved  to  be  performed  out  of  the  defunct's  raove^ 
-  ables,  and  that  the  entering  thereto,  would  not  talee  away  the  obligement  by 
confuaiOii,  more  than  one  paying  a  ipoveable  debt,  wherein  be  i^  both  debtor 
imd.  creditor ;  yet  he  will  have  action  of  relief  against  the  executors  out  of  the 
moveables. 

It  was  further  edlegtd^  That  in  the  said  missive  there  are' two  particular  lega- 
cies left  to  the  defunct's  brother  and  sisters^  which  must  abate  the  general  le- 
gacy. The  pursuer  answered^  That  both  legacies  were  only  left  thus,  *  I  wish,' 
^f^.  which  caoBQt  be  obligatory,  nor- constitute  an  effectual  legacy  ;  but  is  only 
a  de$ke  or  ^CQn^mendation  left  in  the  pursuer's  option;  and  for  Magdalen's 
i^stqy,  it  was  condttional,  sJie  following  the  pursuer's  advice,  which  she  did 
not,  but  left  her  contrary  to  her  will.  The  defenders  answered^  That  verba  op^ 
tativa  were  sufficient  in  legacies,  at  least  were  sufficient  to  make  ajidei  cotm-^ 
-miss,  kgacy ;  because  all  ^fidei  cofAmss^  qhher  for  restoring  the  inheritance^  or 
•tfbr  restoring  legacies,. in  the  civil  kvv  were,  in  spch  terms;  and  albeit  such 
words  would  not  be  sufficient,  infer  vivps^  yet  fav9re  ultima  voluntatis^  where 
the  defunct's  will,  howsoever  maaifested,  is  the  rule,  and  so  is  most  extended, 
•snc^  Words  are  sufficient;  as  to  the  condition  in  Magdalen's  legacy,  it  cannot 
4>eundei^too^  of  being  under  the  the  pursuer's  command  all  her  hfe,  and  %^ 
can  only  l^iiVeanf^  If  ^Magfdalen  miscan^  contrary  to  the  pursuer^s  advice^  in 

Vol.  XIIL  30  Y 


No  53. 

Tound  that 
an>oblij(ttioii 
heritabte 
quoad  crediio' 
rrm^  maf  be 
moveable 
qvfmd  dtkiH^ 
rem.    Sec  Mp 
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No  ^^^       some  considerable  matter  of  her  carriage  ;  and  however,  it  is  not  a  siispensitlve 

condition,  hindering  the  payment  of  th«  legacy,  but  obliging  the  legatar  there- 
after. 

:  *  The  Lords  found  the  legacies  constituted,  and  in  terms  foresaid  valid;,  and 
sis  for  Magji^ikn's  legacy,  declared,  that  in  case  Magdalen  miscarried,  and  took 
not  the  pursuer's  advice,  that  she  should  be  liable  to  refund  the  je'gacy  to  the 
pursuer,  but;  would  not  pu^  her  to  find  caution  for  that  effect,  the  conditioa 
being  so  general.     iV^  Legacy,:  ;      .      .     ;     . 

.:  .  ;  FoLDicv.  I,  p,  369,     Siair^  ^..i*/.  13^. 


No  54. 


Up*  The, case. Dickson  again&t. Young,,  No  3.  p.  3q44»  ^^^s  decided  in  thi 


same  manner. 


I  • 


^l5§7>  ^  Tcbrutir^.  .  Alexander  Yjeam an.  ^^tfnw"/ Ysaman  and  OujBHANri   . 

TouND  that  from  a  bond  secluding  executors  being  put  in*the  register,  a* 
charge  is  not  presumed  to  mate  it  moveable,  either  y«o^7rf*  cxecutry  or  escheat. 
2.  That  legitim  transmits  without  confirmation.  3.  Thar  cfhqt  and  confirma- 
tion are  debts  privileged,  and  preferable  to  legacies.  4.  That  obligemerits  (to) 
infeft  in  liferent  ace  prestable  by  executors,;  whereof  heirj  liave  rcKef.  *  See 

LtGITIM.  .  .    \  

Fol.  Dic.v.  I,  p.  369.     Ilarcarse,  (ExECiTfKt.j  No  442!  p.  Tig. 

■ '  '  '  '       ,.'-..'.-.'•        -    .-    -     ' 

'.    ■        ...        .  ,    .       . 

•  •         •  . 

•^*  Fountainhall  reports  the  same  case  : 

r685.  March  12. — The  case  of  Marjory  Yeoman  and  Oliphanr  her  husband 
contra  Alexander  Yeoman;  was  reported  by  Lord  Redford,  $nd  tlieLoRlw 
find  her  legacy  must  bi-^ar  a  proportional  abatement  with  the  rest  of  the  lega^ 
ciesj  and  find,  that  the  children  surviving  the  father  transmit  their  legitim  to 
their  nearest  of  kin,  though  they  died  wrthout  establishing  it  in- their  pe^n  by 

confirmation. 

The  case  of  Bell  against  Wilkie,  12th  Feb.  1662,'  vne  Nearest  of  Kin,  was 
cited  from  Stair^s  Instit.  B.  3.  T.  8.  §  5!.  and  ^ere%.  ad  iiU  Cod,  de  bis  qui 
ante  apertas  tabu/as  hareditaiem  transmtttuat.  And  the  i2Cth  act  1540,  and 
14th  act  1617. 

« 

1687.  February  i. — The  case  of  Marjory  Yeoman  and  Oliphailt.her  husband, 
against  Alexander  Yeoman  her  brother,  xrientioned  12th,  March  1686,  wa3J«^- 
poited  by  Drumcairn  ;  he  as  executor  craved  allowaricd  against  his. sister's  lega^- 
cy  of  the  annualrent  of  L.  10,000  Scots,  payable  ta  their  mother  far  her  life^ 
rent  use,  by  her  contract  of  marriage.  Alleged^  The  claruse  of  this  obligcment 
was  heritably  conceived,  to  be  waired  on  annualrettt.or  laftd;  and  so  could^not 
affect  the  moveables,  but  tbc  heir.    Answered^  It  »eTfl[r  :lia v»g.  be^  »fitually 
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employed  heritably,  it  was  no  more  but  a  destination,  and  a  personal  oblige-  No  54. 
nicnt;  which  the  Lord^  found  to  be  so.  The  interlocutor  upon  this,  and  other 
points  was :  Repone  Alexander  the  mittor  against  the  decreet,  in  respect  instru- 
ments were  taken  against  the  extracting ;  and  find  the  obhgemcnt  in  the  con- 
tract of  marriage  to  be  moveable,  and  to  atfect  the  executry ;  and  find  that  the 
house,  and  any  sums  of  money  the^  relict  was  provided  to,  must  be  ascribed  in 
implement  of  xht  ohhgetDents pro  taf?ta ;  and  find  that  the  additional  jointvirc 
and  mortification  does  affect  the  heir,  in*  respect  of  the  dause  in  the  contract 
of  marriage,  and  the  testament ;  ihd  as  to  th^- objection  against  the  confirma:- 

tion  of  the  Earl  of  ErroFs  and  Randerston's  bonds,  ordain   the  tutors  to  give 

• 

their  oaths  of  calumny,  if  they  have  reason  to  deny  that  there  was  a  charge 
of  horning  given  on  these  •  bonds  by  the  defunct ;  and  grant  diligence  for  re- 
covery of  Randerston's  bond.     As  to  the  modifications  of  the'  mournings,  fu- 

•  •  •  »      .     .  . 

herals,  ind  other  expenses  contained  in  the  former  decreet  in  1671,  remit  to 
the  Lord  Reporter  to  consider  if  thcrfe  wafc  any  exorbitancy  in  these  former  mo- 
difications ;  and  ordain  the  relict  to  depone  as  to  her  intromissions  with  1)  ing 
money,  nd  bunc  ejfictum^  to  affect  ^er  liferent,  and  what  she  may  have  right  to 
jure  retitta  after  her  husband's  decease  j  and  refused  to  allow  annualrent  for  the 
legitim  and  tHe  legacy,  though  it  be  a  minor's  money,  the,  defender  being  also 
ininor :  And  whereas  the  charger  craved  she  and  her  husband  may  have  up  the 
whole  sums,  they'finding  caution  for  payment  to  the  relict  of  her  jointure;  the 

Ix)RDS  remitted  it  to  the  Reporter  to  settle  the  parties  as  to  that  point. 

• 

168 7,  July  5.— Marjouy  YEdMAN,  and  Laurence.  Oliphant  her  husband,  hav- 
ing got  a  decreet  against  Alexander  Yeoman  her  brother,  making  him  person- 
ally liable  for  her  legacy  and  legitim,  as. mentioned  1st  February  1687,  a  bill 
was  given  \hb^  him,  alleging^  That  he  being  only  executor,  ex  natura  officii  he 
hccould  beallenarlyjliable  flJ  dUigpfitiam  in  discussing  the  inventory,  and  to 
insign  hct  to  a. proportion  over  head  of  the  debts,  /^i/^  quale,  good  and  b^d.as 
they  stix!^.  .Tu£  Loi^ds,* on  advising  this  bill  and:  answers,  find  the  defender  is 
only  liable !to'a5Sigp  inhere  sufficient  diligence  was  done;  and  ordain  the  de- 
!fender!s  prQCurat<}r$  10  .cpqde§ceind  upon  the  debts  for  which  diligence  was'doue, 
and  also  Upon  tbf:  diligence  that  was  done  for  the-  same  ;  and  remit,  to  Lord 
Drumcairny  who  heard  the  cause;,  to  consider  thereon.— —So  where  he  docs 
not  produce  and  instruct  dili^ehces,  guo^d  thes^,  he  must  be  persoaaily  liable, 
because  euheif  he :has  got  them,  .or  might  have  got  them;  either  they  are 
:k)lvent,  aad^hen  he  takesthem  in  his  own  hand;  or  they  are  insolvent,  through 
his!Qot  doing  diligence,  and  these  also  must  fall  upon  him. 

•  •  •     • 

.Fotintaittbally  v.  i.  p.  408.  444.  &  j^^.  , 

.  :  *»*  Sir  p.  Hon^erHprne  also  reports  this  case  : 

Mr    Alexander.  Yeaman,'  Doctor  of  Medicine,  by  his*  contract  of  marriage 
with  Margaret  Ramsay,  having  provided  het  to  the  annualrent  to  L.  10,000  in 
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^^  54* .      liferent,  which  he  obliged  him  and  heirs  to  secure  upon  land,  for  her  payment. 

and  did  farther  burden  his  heirs  with  the  payment  of  what  additional  jointure 
he  should  leave  to  his  wife,  and  what  mortification  he  should  leave  ctiam  in 
articulo  mortisy  and  the  wife  was  excluded  from  any  share  in  his  moveables  ex- 
cept only  a  part  of  the  houshold  plenishing ;  and  by  his  testament  he  haiving 
named. Alexander  Yeaman  his  only  son,  to  be  his  executor  a&d  universal  lega-' 
tar,  and  provided  liis  wife  to  ^ooo  merks  yearly,  during  her  lifetime  of  addi« 
tional  jointure,  and  mortified  the  sum  of  300a  merks  to  the.  College  of  .St  An- 
drew's, and  left  a  legacy  of  10,000  merka  to  hiadaughter  Marjory  Yeaipan, 
and  other  sums  to  the  rest  of  his  children^  and.  several  other  legacies ;  and 
Marjory  Yeaman,  the  eldest  dai^hter^  and  Laurence  Oiipbant  her  husband  hav- 
ing pursued  her  brother  the  executor  for  payment  of  the   iq,ooo  merks  of  \t^ 
gacy,  and  her  share  of  the'  moveables  as.  her  logitiii^a  and  annualjrent^  foe  the  le- 
gacy and  legitim^  in  respect  the  defi^Qder  kept  the  .aamor.  loi^g  after  they  were 
doe ;  alleged  for  the  defet^er^  That  the  «um  due  by  tba  Earl  of  Ertol,  and 
the  other  by  the  Laird  of  Randerston,-  which  were  a  part  of  the  sums  confirm- 
ed being  heritable  and  confitrDd  per  trrorem^  oiust  b^  deducted,  and  the^move- 
ables  being  liable  to  the  relict's  annualreol  of  tbe  L*  io^qqo,  and  her  additional 
jointure  of  3000  mprks^  and  the  sums  mortified  Co  the;  College  of  St  Andrew^ 
and  the  expenses  of  the. .relict's  lying  io  €^  «  pQsthm^oua  child, a4?d^  for  her  own 
and  the  children's  mournings^  funeral  c.haf£e%,  fnd  the  ^^i^^uUng  the  family 
to  the  next  term  after  her  hosband's  decease^  pt^ul  the.  expenses  of  quot  and 
confirmation,  which  arc  preferable  debts  and  will  exhaust  the  cxecutry  j  and  as 
to  the  legitim  the  pursuer  will  only  have  the  share  with  the  other  pifo  children, 
who  were. living,  in  family  with  the  father  the  time  of  hlB  dc'ctase;  and  seetnj; 
the  legitim  is  transmissible  ^ar^  f2^l^f^r^,  -  without  coniirauitioD,  the  defender  as 
nearest  of  kin  to  the  two  children,  has  right  to  the  half  of  the  legitim,  and 
what  sums  of  money  should  be  due  upon  the  account  oS  the  legacy  and  legitim 
cannot  bear  annuahrent,  because  annualrents  are  only  dut  €x  pOfto  vei  Uge^  and 
there  is  no  law  for  making  a  legacy  or  legitim  to  bear  annualrent.     Answered  \ 
That  the  Earl  of  Errol's  bond  being  registered  before  the  defunct's  decease,  it  is 
•presumed  that  horning  has  followed  thereupon,  and  so  ^[lade  moveable,   and 
Tlanderston^s  bond  is  not  produced,  so  that  it  does  not  .appear  whether  it  was 
'heritable  or  moveable,  and  the  wife's  liferent  provision,  and  the  legacy  to  the 
College  of  St  Andrew's,  cannot  be  deducted  out  of  the  moveables  >  iMcaiid^e  by 
the  contract  of  marriage  the  husband  did  oblige  him  and  hi$  heirs  to  emph^ 
the  L.  10,000  to  his  wife  in  liferent  upon  land,  as  also  his  heirs  wewt  butdened 
with  the  other  additional  liferent  provisrons,  and  legacy  to  the  College,  and  the 
defender  being  heir  is  liable  for  the  lifaient  provisions  and  the  College  legacy, 
and  so  must  relieve  the  executor ;  and  for  the  same  reason,  they  cannot  be 
deducted  off  th'e'legltim,  and  the  articlc:s  of  the  expenses  of  the  mournings,  and 
of  alimenting  the  family  until  the  next  term,  and  of  the  relict's  lying  in 
jof  the  pqslhuxiK?us  child,  caxinot  be  deducted  off  the  moveables  confirmed,  he- 


Sfcr.  9:'  HEaiTABtJE  amd  JWDVEAfiUS.  5487 

cayse  the  reKct  introiiDtted  with' as  moch  monejr  lying  by  the  defunct  the  tmt      No  54. 
of  hU  decease  a^  would  have  paid  the  satne,  which  is  to  be  proved  by  her  oath, 
and  -albeit  th^/were  due,  yet  they  could  only  affect  the  dead's  part,  but  not 
the  legititrif  aad^ire  exorbitant  and  ought  to  be  modified ;  and  if  the  foresaid  two 
bonds  be  found  to  be  confirmed  per  errorsm^  as  being  heritable,  the  expenses  of 
the  quot  and  confirmation,  niust  be  deducted  propoitionally  ;  ^nd  albeit  annual- 
rent  be  not  duo  fin:  a  legacy  or  legitim  by  law^  yet  seeing  the  defender  has 
kept  the  siUD  99  long  after  it  became  due,  it  is  just  and  reasonable  that  large 
expenses  should  be  modified,  upon  the  account  of  damage  equivalent  to  the 
annualrent.     Replied,  That  the  registrating  of  the  Earl  of  Errol's  bond  might 
have  been  for  conservation,  and  so  it  can  be  no  presumption  that  there  was  a 
horning  raised  and  executed  thereupon ;  and  as  to  Randerston's  bond,  executors 
are  excluded,  which  makes  it  heritable  as  to  the  executor  ;  and  albeit  by  the 
contract  the^  husband,  obliges  hinv^nd  his  theirs  to  employ  L.  10,000  to  his  wife 
upon  lands  in  liferent,  yet  being  but  a  personal  obligation,  the  executor  is  liable  ■. 
to  perform  the  same,  and  employ  thi  sura;  and  the  mentioning  of  heirs  in 
such  oblig9iiQftf;9W?t*^tt$  y^sidff^t^  in.  (ermi^is  ji^rifti  that  the  executor,  who  is 
heir  in  mobilibus^  should  perform  such  personal  obligations,  which  albeit  they  be 
heritableas ta the  creditor,  yet  they  may  be  moveable  as  to  the  debtor,  and   : 
the  heir  ought  to  perform  all  heritable  obligations ;  and  albeit  the  husband  by  . 
the  contract  of  marriage  dots  oblige  tlie  heir-  to  pay  what  additional  jointure 
lllP..^puld  Jeavc  his  wife,  and,  any  mortification  he  should  give,  yet  seeing  the 
poweri^nd  faculty  reserved  by,  the  cpntract  ^^  was*  exercised  byway 

of  teitamentt  it  can  or^l^  be.  understood, as  a  legacy,  and  sufter  a  proportionable 
die ductiou  with  their  other  legapies,  and  the  relictVoat^h  cannot  be  taken  that    ' 
she  intromittcd  with  Jis  miicb. lying  nioncy!  as  would  huvc  satisfi'jd  the  expenses 
of  the  reliict's  lying  in  of  the  poisthumous  child;  mournings  aiid  funeral  charges,    .  ! 
because  ^he  is  cled  witb  a  husband,  who  will  not  suffer  her  to  depone ;  arid  the 
defender;  haying  paid  tbese  'expenses  to  the  relict  by  virtue  of  a  sentence,  there 
cw.be  iio  part  thereof  de(|ucted  or  modified  and  ought  not  to  be  restricted 
to  the. deal's  part,,  b^ut  must'cori^e  off  the  hail  head  before  there  can  be  any  di- 
wion.as  to  the  legitiiTV  and  po' expenses  can  be  modified  upon  the  account  of 
damage  in  place  of  the  annualrerit ;  for  that  takes  only  place  in  the  ca^e  of 
trsifficking  merchants,  who  keep  up  and  detain  another,  grossly  calumnious  in    , 
his  allegeance,  and  litigious  without  any  ground,  and  so  postpone  the  pursuer's 
payment^  which  is  not  in  .this  case.     THtLaRfis. found  the  obligements  in  the 
contract  of  marriage  for  the  L.  10,000  to  be  moveable  to  affect  executry ;  but 
that  the  house  and  onysiUtt  of  numey  that  the  r^lii:!  was  provided  to,  was  to 
be  ^scribed  in  implement  of  the  obligement  pro  tanto,  and  that  the  said  addi- 
*  tional  jointure  of  3ooamefks,  !and  the  itionificj^tion,  behoved,  to  affect  the  heir 
in  respect  of  the '  clause  in  the  contact  of ^  marriage  and  the  testasi^nt  5  and  as 
to  the  objection  against  the  confimiatioa of  the  Earluf  ErroHs  bond^  and  Kan- 
derston's  bond,  nrdained  Ac  tuters  to  :giv«  tbei^^oathi  m^  ^fSi^mky,  if  thcry.  base ,  c 


No  54* 


548S 


.RERIXATSLE  xnd  WSVEASLE. 


Sect,  ku 


reason  to  deny  that  there  wai  a  charge  given  by  the  defunct  upon  the" Earl  of 
Errol's  bopd,  and  granted  diligence  for  recovery  of  Rariderston's  bond  ;  and  a^ 
to  the  modification  4n  the  former  decreet,  remitted  to  the  Liord  ^Reporter  to  con- 
sider if  there  was  any  exorbitancy  in  the  former  modifications,  and  ordained  the 
relict  to  depone  as  to  her  intromission  with  lying  money  ad  tunc  effectum^  to 
affect  her  liferent,  and  what  she  may  have  right  to  jure  relicta^  after  her  hus- 
band's decease,  and/refused  to  .allow. annuajrent  for  the  Icgitim  and  legacy. 

Sir  F.  Home,  MSi  v.  a.  iSfe  «6j. 


.  T    "^ 


SECT.    X. 
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Sum  destined' to  be  laid  out  on  Heritable  Security. 


Altho*  sums 
Jn  bonds  were 
destinated  bj 
contract  of 
marriage  to  an 
heritable  ase, 
they,  were 
found  to  be- 
long to  exe- 
cutorSy  be- 
cause the  des- 
tination was 
not  contained 
in  the  bonds 
and  the  sums 
liad  not  been 
uplifted. 


^615.     February  8. 


jStewakt  against  Mowat. 


•  _  _  p 

.  In  an  action  betwixt  Sir  James  Stewart  and  Alexander  Mowat^'  concerh- 
jng  certain  moveable  bonds  pertaining  to  Janics  Stewart  of  Jerusalem,  rebelj  it 
.was  alleged;  That  the  said  James,  rebel,  being  obliged  by  his  contract  of  mar- 
riage to  lay  HD,€00  merks  upon  land  to  him  and  his  wife,  arid  to  his  heirs  to  be 
procreated  betwixt  them  ;  the  said  James  made  Mr  John  Wardlaw  assignee  to 
these  bonds,  whilk  Mr  John  made  Mr  Alexander  Mowat  .assignee  ad  bunc  effecr 
tum^  that  the  said  sums  might  be  uplifted  and  laid  upoji.  lands  for  f^lfilling  of 
the  contract  of  marriage ;  for  fulfilling  whereof,  the  «^id  Mr  John  Wardlaw, 
became  cautioner,  and  sp  being,  destiqated  .to  an  heritable  use,  they  could  not 
be  compted  moveable ;  which  allege^nce  the  Lords  repelled,  in  respect  of  the 
.said  destination  not  being  qontai.ned  in  the  body  of*  tne  bonds,  and  that  the 
^sums  were  not  yet  uplifted  nor  .employed,  / 

FoL  Die.  V.  I.  p.  369.    Xcrjrr,  MS./oLi^^. 
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161  J.    Jun^  18.  ExEcxj'JCORS  of  RusMi- r^^^w^  Sanpilands.    ;        .    c. 

In  an  action  pursued  by  the  Executors  of  William  Russel  contra  Mr  James 

•Sandilands,  in  the  which  the  rolict :  was  admitted  for  her^nterest,  the  Lords 

foufad  the  sum  itiavcable;  notwithst^pding  of  Mr  James's  will,  >yhcTeby  he 

■dadlarcdithat  thoononcij^  wras  giv^  hiiu  to  be  employed  by  the  man  and  wife 
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iQ-conjimct-fec;  and  to  the  heirs  to  be  gotten  betwixt  them;  end  that  because 
BQ  ]fqnd'  w^  made  for  ^anployment  thereof  before  his  decense. 


<  J 
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3r6^5.    t^truaryy^ 


Captain  WktsoN  i^ainst  Aitok. 


JEhr^coMiact  of  rtwrrpge  betwiJtt .  Captain  Wat^n-  and  hi$  dwghtcr  on  the 
erieport«';aamliMriAjidrewAftoao4th«  other  pa*t,  Capt^m  Watson  is  oblige4 
toipfcyia^-tocber  with  hi3^  dsagt&er».to:the.sMd'  Mr  Andiievif-  Aitoin^  .10,000 
mtrks;  at  t^.rooeipl:  ri^ef eo^  (he.  said  IVW  Andre w^$o^ig^  to  emplpj  5000 
mrrks  tketeof upDo  l»nd  oraoiluairentfr  t4>'  hifiisfdif:  and-  hi«  said  future  sppuse^ 
in  liferea^p  anft  the  ibngett^ ii%er,o£  them  two,  and  to^  the  heirs  gotten  betwixt 
them  hi' fee ;:  whjoii ifisiiing' lio  hi&'ibeicKvvhatsomeYcr. .  After  t4ie  oot^f^dit^f.  aod 
iieibrethcj)a7^nt  madf;^  Ihit.  sunt  bj  fthei  Captiin^  the>  sn.id' Mr  AiidreW 
Msigns  the  9aid)surivioihisfa6aafif$poose»  and.tbe!heir9:gotten'betwitt.thein^:  (she. 
b^ing  then  great  with  cfaild)/co'nform  to  the  contract ;  which^  failing,  car  cam  he 
assigns  3000  mei&s  bf.ihe  said  500a  inerks  to  his  said  spouse,  and  the  othpf 
dooa  merks  heaSBignsito  bisjsister^s  bairhs.i  This  assignation,  after  the  decease 
of  the  iaid'MrAadreW,^  there. being  fio  bairns  oahfe:  procreated  betwixt  hijQi 
and  bis  siiad  spoosei  is^esirbdito-benreducedas/done  jb  /irc^.^^/fzAJi;^  at  tbf 
instance  of.  his^ljeirsj;  wherein  hi$  relict,,  and  the  Captain  her  father  being,  de^ 
fenders;!  alleged,  that:  this  snm  was'' mdteable,  and  so  the  disposition  thereof 
could  not  be  quarFelled  ;/and  the  pursuer  answering^  thatjt.was  bent»blQ,%be.* 
k)g^  deitinated  ibcr  linfeflmcnt  ^upoo '  land,  the  Lqass  foundi^  th&t  the  &ua>*rQ<k 
^dineidiifi  .taoireable.  Sum,,  even  unto-  the/ time  .the  s^me*  Wasemployed  apo^ 
l^dy'eonfor'mtO'rtbedkstinatbir;  dnd  that  the  destirtajtion.of  tb^  employmem, 
wheiref o  the  cbofdttor  was  obliged,  when  it  was  paid:to*hijn  by  the  debtor,  made 
pot  the  »U9n:t;o.be  of  the  nature  of  oii  heritable  sum,  seeing  the-debtor  was  not 
^iged^inannusiIieiH  thetefok*,  neither:  was  he  obliged  in  th^  en)plqyment|  but 
i^l^J^  j;tQB<redit3orat  tbcirecci'rtfig.  thereof;  and  albeit  he  had  tieen.  so  Qhiige4 
jptj.ilrj^ein^ided  eY^ciOQflreable':»>::long  ^toiittemainedyuiifiaft ployed  u})9n  land, 
;9JS:the  de$tjnation:^ppoH)ted,  whcthefj  if  .wete  rin  the  ^  hands  of  the  creditor  ot 
debtor,  and  faifrwior^rwhile  it  remained  in 'the  debtor'^  hand  unpaid  by  biip* 


.  f 
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'637-     J^rmary  19. 


Robertson  against  Seton, 


Thomas  Robertson' and  Janet  Seton  contratting  marrriage'togefther,  in  their 
coittractv  Sfcton,  father  fb  -his  future  spouse,  is  obliged  to  pay  to  Robertson  the 
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An  obligatioi^ 
to  lay  out  IZLO- 
QQy  wbea 
paid  on  be- 
riiable  securl- 
tjT*  does  not' 
make  it  heri- 
table till  it  be 
actually  set- 
tled on  land* 
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A  fat  he  r,  on 
his  daughter's 
SQaniage, 
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bound  himself 
to  pay  a  cer- 
tain  sum  of 
tocher  with- 
out annual- 
rent  till  paid  J 
the  husband 
became  bound 
to«ettle  it 
and  an  addi- 
tional sum  he- 
ritably to 
himself  ^nd 
Wife  in  life-  " 
f  e'Qt,  and  to 
the  heirs  of 
the  marriage 
in  fee ;  whom 
failing,  to  the 
busbandV 
heirs  whatso- 
ever.   The 
father  having 
died  before 
payment,  his 
executor  was 
found  liable 
to  pay  the  to- 
cher, in  res- 
pect of  its 
not  bearing 
interest;  but 
it  was  also 
found,  that  it 
was  parable 
to  the  nus- 
band's  heir, 
and  not  his 
executor,  in 
reaped  that 
it  was  to  be 
heritably  se- 
cured by  himi 
and  to  pay 
annualrents 
to  the  relict. 


future  husbanti,  in  rmm^  of  tocher,  1600  merks  at  the  term  a{>pointid,- tb  be  em-» 
ployed  as  follows,- artd  the  husband  is  obliged  to.etoploy  the  same  aiid- other 
4000;  merks  therewitk  of  Jbis  own;  '  to  himself  and  his  said  future  spouse  in 

*  liferent,  and  to  the  heirs  to  be  begotten  betwixt  them  heritably,  which  faiU 

*  ing  to  the  husband's  heirs  whatsoever.*  "  Tlie  liusHanH  dying  without  bairns, 
his  brother  is  seryed  heir  to  Um,  and  charges  the  father,  who^was  obliged  t9 
pay  the  2COO  merks  in  tocher  as  said  is  to  him  as  heir,  alleging  the  sum  was 
only  due  to  the  heir  in  respect  of  the  said  destination  ;«vbercaapoa;tfae:Jkther 
of  the  relict  «u9per^y%,  a^  .beffig  4i9tr6ss^d  fdr  that  ivlm-by.  theriieiron  tho 
^fia  part,  andfby  the  Mecutor  of  thtJdedesMd  brewer  on  the  otUer.  past,  claim* 
ing  the  siime  as  a  moveabie'-sum)  and  so  )>eftsininj(  ^tothe  4BjBeoQtor  ;.  aad  it  be^ 
iilg  confirmed  by  the  eicecutor,  and  tbe  Jiefr  andtbe^uceootor  CDntsndiiig  theres 
for,  l^^LoKHs  found,  that  seeing  this  stim  was  appointed  iiy"  Uieh  cAotract  ta 
be  ^aid  for  that  end,  to  be  iemployedi  and  ^har  the  creditorv  >iz;  tii&'9oa4n^ 
kw^,  CO  wboni  it  should  have  boeli  paid,:  iWas.dbfiged.  to  employ  the^ameic^ 
ft^riat  whereby  both  |>arties  had  agreed  upon';tUi8  deitinatioir  of  emplojrmeac 
of  this'-partioular  sum  in  boc  individuo^  viz.  of  the  iidoo.mvricF  obliged  to  be 
paid  in  tb<^her,  therefore  that'the^  sum  did  pierta&n  to  thechewnf  tfar  deceased 
husband,  and  not  to  his* executor  4  and  thiat  albch  tbe.eaceputor^had  recoTered 
tbesame  frbm  the  fatfa^r-irukw  as  a^monicq^lc  sum  quoad  ddfkoreto^'mhksii  Ibs 
executors,  might  ha^  been  Habla  td:  have  rpaid,  if  Jiimietf  yvtce  jddad;  ^cSt  the 
eacecutoi*!  of  the  creditor  wdibld  eVer^ih^e.bmii  isiibjsct  to  reftagr  ithe  same  to 
the  heiras  due  to  him,  and  to  whom  the' fee  thereof  pertained  after  the  death 
of -the  relict,  who  had  the  right  of  the  liferent  thereof,  <^oikformto  the<contract 
/oresaid,  niid  because  the  heir  would  be  subject  to  pay  annualrent  for  thia  sum 
to  the  relict,  of  all  termi  siike  herrhusband's.  decease.  Ths  LcMCixsfaiinidi,  that 
the  father  of  the  relict^who  was^d^tor  of  the  toeber,  albeit'  he  was  not  oUig^ 
to  pay  annuakent  by  the^^ontract,  and.a1beit  he  was  not,  nor  cbhld  not  becharg- 
cd  to  pay  ^nnualrent,  and  notwithstshding  that  he  was  ner^r  itiCii^elled  fot 
f>ayment,  Until  lately  since  Martinmas  last  by  the  heir  Of  the  defutict,  there 
beiDg  two  other  terms  to^  run  iince  the  term,  of  pay  meat  and:  smce^he  hus^ 
band's  decease,  whei^eby  she  might  saekpa}{nient from  the  hfeir>of  tbe^nnuaL* 
rent  of  these  terms,  the  Lbans  found,  that  albeit  the  f^thc^r  was  not  obHj^ 
in  annualrent  as  said  i^,  yet^scdiitg  he  retained  the  money  after  the  term  an 
this  time  in  his  own  hand,  that  he  ought  to  pay  as  much  expenses  to  his  heir^ 
who  is  liable  in  the  annualrent  to  the  relict,  conform  to  the  contract,  as  effeirs 
to  the  quantity  of  the  skid  annualrent  "for  the  said  terms,  according  to  the 
Lords  modification,  which  4hey  modified* to  L.  100. for  the  same,  being  three 
terms  of  all,  for  which  the  Lords  decerned. 

Act.  Mowah  For  the  Heir,  Amp/'/  Advcsitlst  Gilmor* 

r  Fox  Uie  Executor,.  A^ii^Zroff*^  Clttkf.H^, 
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r  .»  -o  The  Trustees  6f  Doctor  Frassh  againtt  Fr Asiai  of  •Phopac'h/. 


IT"  ^«%     »  ' 


-  :.'.:^ia2ucxw  AucHmiBCR  of  Ccmachy,  and  Mr  Thomas  his  brother,  grarnfted  bond 
*t6  Dr  William  Frascr  of  Phopachy  for  2000  merks ;  and,  in  the  same  deed, 
:Mr  Thomtd' assigned  to  the  cntditor,  in  security,  as  much  of  4300  merks,  and 
:annu9lrents  that  shettild  arise. thereon,  klue  to  him^  heritably  decuYed,  as  should 
:pay  dii^^aid  2000  merks  ^nd  aitnoalrents* 

c..  Dr-Fraser  conveyed  hi«  moveable  iegtate  \o  trustees,  for  ^certain  |uses;  be- 
'tween  whom  and  William  Fraser  of  Phopachy  his  heir,  there  arose  a  competi- 
^art  for  this  loop  merks-;  ;the  one  wguing^  ^that  it  was  due  by  a  moveable 
Jbond;  and  the  other,  that  an  heritable  debt  was  assigned  in  security  of  it, 
'   The  Lou)  Drdinart,  2;9th  June,^^  found  the  slanrheritable/'  -  And 
The  Xonns  refiiaed  a  bill,  afad  adheced. 

'¥6LDk.v.i^p\'i&j,    D.Falc9aer,v.  2.  No  Z^-J}.^^ 


No  59. 

A  sum  due  by 
I  moveable 
bond,  but  in 
•ccurity  of 
which,  the 
debtor  had  as* 
signed  a  cor* 
responding 
part  of  1  lar-^ 
ger  sum,  due 
by  an  heri- 
table bond, 
was  found  be« 
citable. 


•  «    •  * 


GsoRos  Fuu.ARTt>H  o£  Bartonhdo),,  <V4mr£  Charles  ScioT  of  fiavdaw. 


x-» 


WiLLUM.  Scot  of  ^Bav^law  ha^'ipg  died  in  the  X691  without  i^ue,  the  sue- 
..cession  of. his  herital?!?  estate  (Revolved  -uppi;i. Charles  5cot  of  Bavelaw,  his  bw- 
thor;  and  the -right  to  his  executry  fell  to.  his  five  sisters;  four  of  whom  were 
married,  aod  one  of  them,  viz.  Agnes,  to  Adarn  FuUartonof  Bartonholm. 

Charles  Scot,  soon  after  his  brother's  xlea(h,  with  cor^ent,  as  it  would  ^eem, 
.of  hi3  sisters,  confirmed  himself,  executor  to  his  brothicr  ;  aod.  dntfr  alia,  irave 
-up  L..2&%9  Scots,  as  the  bygone  anriualrents  of  two  bonds  .which  had  h^^xi 
granted  to  Wiliiam  Scot,  secluding  his^executp^rsj  for  L  lopo  each,  by  Richard 
Lauder  of  Hatton  ;  and- having,  afterwards  made  Aip  titles,  by  general  service, 
to  these  two  bonds,  led  an  adjudicatiop,  in  1^4,  against  the  estate  of  Lauder- 
dale, for  payment  of  the  accunaulated  sum  of  L;  5524  Scots.; 

In  .i6ft5,  pharlei  Scot  entered .ip^tp  ft  eontract  \^th  -bis  sistej^  and  tljeir  res- 
pective-husbands  |  whereby,  ,*>P9n/a  jparratiye  of  his  ^bfothpy  f J^Vijl^i^,^^  having 
..intended  to  divide  4000  merks.  ii}  diffcrerit  proportions  therein  pi^med,  amongst 
him  and  his  sisters ;  which  intention  he  was  willing  Hto  fulfil;  he  therefore  as- 
signed  and  disponed  to  his  said  sisters  certain  debts  therein  specified^  partly  he- 
rital^le,  partly  moveable.;  particularljr.  the  foresaid  ^wo  bonds,  due  by  Lauder 
of.l^atton,  ?to  be  diyidc4  amongst  ^ben(i,  according  to  the  pr£>portions  mention- 
iedin  the  deed,  deducting  the  e^p^se  fl^t  nalght  be  laidout  by  hipx  in  recover^ 
ing  the  same;  On  ^e  other  hand,  the  sisters  And  their  husbands  renounced, 
in  feyour  of  Charles^  all  right  they  might  have  to  the  office  of  executry^  of  to 
Vol.  IUI.  30  Z 
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A  superveni- 
ent heritable 
securitj  or 
adjudication 
for  a  move- 
able debt  due 
to  a  wife,  does 
not  so  far  aU 
ter'tbe  nature 
of  the  debt  as 
to  exclude  the 
husband's  Jtu 
marhit  or  after 
the  wife^s 
death  to 
transmit  the 
debt  to  her 
heir  in  preja* 
dice  of  her 
husband. 
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No  60r       the  mrjvcablcs  of  William,  accepted  of  the  said  division  in  lie^  thvreof^.and 

empowered  Charles  to  prosecute  sUl  necessary  djHgenc^  for  jttscovcty  of  the 
above  debts ;  with  a  proviso,  That  what  further  should  be  recovered,  beyond 
the  bitent  of  tjhe  :4^o  merks,  should  be  divided  dccording  to  the  sanxe  .)>ro* 
J)or(ions^  '    '       : 

.  In  1 701,  Charlies  Sc^t ^ispo^ec}  these. debts  tnentictieii  in  the  cootfiict  1^^ 
:tb  Sir  AlcdL^sMkc  Bm^A,  .Mr.  Micbaejl  Lumiaden,  tftisii  I4di(ai  FaUtflriob,  (tbc 
husbands  of  his  three  sisters),  their  heirs  abd  afisigntef;f  to-the  end  thej  In^t 
jeCover  the  foresaid  suins,  ^^^d  ili?ide  the  same  aocdrdiog  to  the  fico'poitbns 
itoentioned.  .!  .    :  •"  '    .   : 

: :  Soon  after  tixi^  Gbarles  Scbt.dt^d,  and  inras  succelsdod  iqr  WilHamJScotof 
Bavcttav^,  advocate,,  Jiis  Sun  an A<^heir..  .  :  ,     .       r     • .  - 

The  fmftee^^^dve  ndmodi  d)^  hwrtuk  of  the '  otoveyKnee  &ofi  QimAe^&ot, 
having  taken  measures  with  regard  td  idi  tbe.  debts  contamedHntii^icotttlract 
1695,  (excepting  the  two  debts  due  by  Lauder  of  Hatton),  fn  1708  made  a 
division  of  the  sums  recovered, ,  according 'to  the  proportions  mentioned  in  the 

contract  1095. 

About  the  year  1720,  ^^iMh"^  f^rQtwjjfciin  "ght  of  Charles  his  father,  brought 
an  adjudication  against  the  Earl  of  Lauderdale,  for  payment  of  the  foresaid 
two  bonds  due  by  Lauder  of  Hatton ;  and  the  Earl  of  Laudiitsclali^^iaving  pro- 
posed to  transact  this  dbbt^  b^  ^ncing  his  bond  ot  bortobo^aikm^fcftottejiMime^ 
William  Scot,  in  order  to  entitle  him  to  make  the  transaction,  entered  into  a 
contract  with  tbe  several  'partfes  iritfertsstr-d  in  this  ilfcbt;  iHz.  iHfe  IKtjff^tdfivcs 
of  hisauntSi  and  particularly  'kobert'FtUfertbn  wrUcf  W^He'^^^ 
Tor  Williain  FuHartoh  of  Bartonholito;  ^oiily  sbti-of  the  -abov^i-idfnted*  AdSm  YiiL 
larton  and  Agnes  Scotland  from  them  obtained  a  commissioh,'  -eVnpowfeifing 
him  to  transacfwith  the  Earl,  and  accept  of  the  bond  of  corrdbotation.  'this 
tSontract  proceeds' upon*  a  recitd  of  the  ^grbtaletrt  liSjj  ;  and  a  particular  claust 
is  added',  whereby  it  is  agreed.  That  the'sum -fer^^KiWi  !fie«^ai3  ^•fo^rit 
bond,  should  be  dividedihto  certain  proportions, '"agfeekbfc  tb'the^/i^itstirisin^ 
From  the  former  contract;  particularly  *  two  fighth-ptirtsUre-acdairid  to  icp^ 
■^  pertain  to  William  Fullartoti  of  BartoAbolm,-  as*' defying  right,  ^by  progi-ete, 
*  from  Agnes  Scot  his  tnbthcr/         ;*    .j-'.:  r:  :  .  ; 

in  cdnifequcnce  of  this  x:6ntnifct:  and  'ti6ttittirssrbn;  ^the  Ear!  of  Ijaua^tflale 
^ntedhisbbttdM^'dorfoboratJoA'to^        'Wid"? William  Sfc(*;fbr'the  jmncipil 

sum  and  ann\falrfents  contained  In  t'hfe '  foresaid  two  bonds,  acctmitfWtea  into  ^he 
-principal  sum  of  L.  7638  Scots,  payable  at  the  term  of  Whitsunday  1720 ;  and 

William  Scot,  upon  receiving  payment  of  the  anriuahreifts  due  thereon,  divided 
•the  same  amcfng 'the*  parties  having  right,  conform  totheir  several  intAest»; 
-  The  "Earl  of  LaiidcriJaie  having  failed  in  payment  bt  this  botif'di  Wifliam-Seot 
-pr6ccfcded  in  his  adjudication  ;-  and;  in'the  T^ip,  otitairied  a  decreet  of  adjttdl* 
.Ration  againfst  the  EarFs  estate  for  the  accumulated'snni  ^hferein  mentioned. 
'A»d thereafter  Lfeititence  Scdtof TB^vtfkW,  ttie-son  and  heif  of  tbe  said  WiBiam 


Scot,  .with  cftijqfflr^TPpe  i?^  thff  Q%r.  p^^?^ ^t^^va  mc^Jt^Wfl:  if}t^Te^t^m  tb j^j      Nq  6^ 
^StWj  TP?WS4f »yiBC??t,<  aft  ftg5fee4 .5>im/;;Q^ t^e,pfe^»t  Eadof  I^^uder^atef 

The  said  Robert  Fullarton  writer  to  the  signet,  ras  having  tight  Igt  9.  gje^ey^J 
^wpofitioAfrqm  WilUaiji  J'u^lfn^qij.pfjBjactQnhqlDj^  ^rouj^t  aa  ^t|pp.agaiost  ^he 

•  Wi4.  Lftuianc?  Sept .«f',9i^YBla^i:;  1^5  g^^ypiepLSlf ^E?iiitf?«i  f  }^^^^^^ 
^;  f hu  ftipas.  p^  >y  the  :5a5l  9^^ J^^cieiyjfijl^  ^  a^ rf#^co^<T  Scot  hayjPg.bTO^Jg^ 
%in»Jti8lBpqi%^iijg  Ag«n9(  .^W.;]p?Ftipf  ;C^ccri^4i  J^^^^  ^X  1«V  ^  4^?F^ 
Thgt  this  debt  due  Jfeom  ^hc '  fan^^ilyp  ()f  tai^defOfil^  I^^IpQ  ^^^  .??*?4^?4  hwj- 
talkie  by  iJBLC  {^djudicatioo^  ir)  4694,  led  by  Chfuies  SpOt.of  f^ay^ejav^  thfS.prqpqr-? 
tion  thereof  assigaed  to  ^iffwis  Scot  bj  t^e.  ^591^^91.16515;,  4i4  ifftt  f^U  tff  ^4^ 
-Fujl^itop,  ppj;  ]iv^s\f^i^  jurfi  fwriti^  bjit  be,lqag€4  to.,  he^rsclt  ^iid  descended,  to 
ber  heirS;;  aod  tbfit  ^  no  title  bj  s^vice  h^^'bef  n  .i9,94i?  ^P  ^^  't^  %  thi:  s^4 
William  yujlartpijL  ^  ^^,  tbe  pi^rsftcr^s  giuthor,  it  »qw  dcsceoded  tQ  I-iaiircncc 
Scot,  the.  defen4er  .%if4^  93  l^r  heir }  aQ4  ^1?^  1^9  li^ad  pgl)t  to  re^aia  ttiic 
^ai^e.   ,  . 

Jftoth  parties  4ied  idurinjj  the  i^e|ijBn4;eiicc^  and  tl^e.  process  was  r^njcwed  be- 
twixt the  pursuer  and  defender. 

Fkadfd  fpr  tfe^s  nw^?f  J  ^^^*  The  glaffWf  QQmpctepjt  to  CJharles  S90t*s  sistpr^ 
'^^fpjjethe  coati[^r)L  16915,  beip^  such  as  fell  tp  th^ir  husbands  Jur^  mariti^  tbp 
^latiue  pf  th<;f9,  wy  ppt  altpfcd  by  the  cojatract.  i.$95,  which  was.oni/^intehde<^ 
to  fa^e  tbp;Je  x^ipa^  effectual* ,  afl4  npt  to  f\p:ios  iinpair  the  righit's  of  the  hus- 
bands i  and  therefore  that  Agaea  Sso(*;  shj^f  i(i  t^;(t  cph tract  ^topge^  to  A4am 
Fullarton  her  husband,  and  afterwards  to  William  Fullarton,  as  executor  to  his 
fether.  24$,  Tb^t  the  right  vested  in  Agnds  Scot  by  the  owtract  1695,  to  call 
G hades  Scot  to  account f or. ^he  .((^a^mientalfe  'sliould  recover  out  of  the  debt^ 
mentioned  in  that  contract,  was  a  personal  and  moveable  right,  and  not  an  he- 
ritable right ;  and  therefore  that  that  right  was  vested  in  William  Fullarton  her 
•on,  both  by  the  contract  1720^  whereby  Witliam  Scot  became  bound  to  pay 
her  share  to  William  Fullarton,  and  by  William  Fullarton^  having  b^en  cpn- 
firmed  exceptor  to  his  mother,  ^tjo^  That  WiUiam  Scot  haviqg,  by  the  cop- 
tract  1720,  become  explicitly  bound  tp  p^yhis  share  of  the' Earl  of  Lauder- 
dale's debt  to  William  Fullarton,  as  having  ~  right  thereto,  could  not  afterwards 
p^p^J^  li^Jiyi^rEi^lai^^  ^v4  J^^Jt  thi^  .^pbiQ^t^pn  i^  ^s  littl^  compe- 

tent to  the  defen4er;,  thfp  bear  a;^  repr!efiei»tativQ  pf  WiiU«im  Scyt. 

4iuwcu4  fof  tbft .defender ;  T^priflcW.^.?  HP90  Vl^l^!^  %^^  W.We  pf  the  piir, 
«uer*s  iargument  is  built  is  not  well  founded,  xx%»  That  w  acipesspQf;  heritable  se- 
curity t^^eo,  or  tb/e  af^ctpisitipQ  pf  an,  herit^^U  e^t^te  iQade,,  after  marriage,  for 
ft 4cbt  due  to  the  wifif  pimply,  moveable^  ajid.^ifi^  ^f^^T ^^  .hu?bamd!sjjaf  marUi^ 
yjo^di  not.ej]^i4ude  tte  h4X3^^^^  jfisl^V;  ^?h  ^^  * ;  l^wban4'and  wil^e  c^cur  ia 
%i\fi)fi^x^^  jSCiCurity  for  i*  1^9cy»  o^r  purchasing  inher'pariif  aaicfi; 

table  es1;ate,  with  atyr  debt  felling  sub,  jure  mAriiig  it  is  clear,  that  the  husbaui^'s 
pOAscint  to  convert  such  debt  into  an  heritable  estate,  must^,  in  the  eye  of  "^the 

3a  iS-  % 
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few,  'be  held"  a  donaribn  or  gift  on  his  part ;  whicKj.tKougK  if  might  be  revoked' 
by  him,  or  reduced  by  his  creditors ;  yet,  if  nor  revoked  or.  reduced;  muse 
stand  good,  and  the  heritable  right  descend  to  the  heirs  of'  the  wife,  and  not  to 

.  the  executors  of  the  husband. 

Observed' on  the  Bench;  The^ legacy  intended  by  WilKam* Scot  to' his  sisterf 
fa  lepr,  was  plainly  the  ibundatton  of  thrsr  claim;  therefore- the ^hare  of ^each 
of  the  sisters  was  a  subject*  which*  would'  faflP  under  the  Jus.- marm,  seeing  the 
security  granted  for  if  came  in  place*  of  the  legacy,  and  must  be  regulated  by 
the  same  rules*  And-  all  the  ^ture  transactions  show,  that-  it -was  so  uridexv 
stood,  particularly  the  commission  to  Mr  William  Scot  in  lyio.'whichwa^ 
equivalent  to  an'obKgation'  to  pay  the  proportions  there  settled.         -  [ 

'  On  the  other  hand,  it '  "was  obserijed^'^^t  by  the  express  tetms  of 'thfe-con^ 
tract  1695,  there  appeared 'to.  have  been  no  legal  claim  for  a  legacy; -therefore 
the  subjects  ought  to  remain,  and  be  regulated  according*  to  their  proper  na- 
ture:  Thar  the  right  to  those  dfcbts  was  clearly  in  bartditiUe  jacttOe  of  Agncrf 
Scot,  at  her  death,  and  therefore  could  not  transmit  without  a  service  to  her; 

jior  could  the  commissFon  in   1720  dispense  with  the- necessity  of*  making  xip 
proper  legal  titles. 

"  The  Lords*  pr^f&rred  George  FuKarton  pursuer,  to  Charles  Scot  defender, 
for  the  pursuer's  proportion  of  the  sums  paid  by  the  Earl  of  Lauderdale  to 
Laurence  Scot  of  Bavelaw ;  and  therefore  found  the  said  Charles  Scotliable 
for  the  sura  of  L.  217  :  7  :  6<K  Sterling,  being  the  pursuer's  prbpprtit)nof  the 
said  sum  uplifted  from  the  Earf  of  Lauderdale.*^  ,  '     '  *       *   '  */    ! 


4  Act.  ^ud*' 
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A  legacj  de« 
cfVcd  to  be 
•t  burden  on 
Unds,  can  be 
convejed  by 
B  testamen- 
tsjy  deed. 


1789.     December  4.  . 

Mas  Amelia  Lamont,  OFainsi  l^he  Creditors  of  Lauchlan'  and  Archibalb 

X1LM0NT. 

Mrs  Grizel  Lamont,  to  whom  L.  Too  had  been  left,  made  her  last  ^iti  and 
settlement,  *  whereby  she^equeathed  to  her  sister  Mrs  Amelia  Lamont,  all  goods 

*  and  gear,  of  whatever  denomination,  of  which  she  was  possessed,  or  might  be 

*  possessed  at  the  time  of  "her  death.'  • 

The  settlement  procefe&s  in  the  following  woitls:  •  And  whereas  1  have  rea- 

•  son  to  believe/that  Lauchian  tamortt  of  Auchagoyle,  my  brothef,  has  made 

*  a  aeed  iri  favour  of  certain  persons  J   aUd  in  particular,  that  hy  the  said  deed 

•  he  has  burdened  his  estate  with  a  certain  legacy  or  sum  of  money  to  be  paid 

•  by  his  heirs,  executors,  arid  assignees,  to  me,  my  heirs,  executors,  and  assig- 

•  nees ;  I  therefore  hereby  declare,  by  this  ttiy  last  will  and  testament,  the  said 

*  Mrs  Amelia  Lamont,  my  sister,  to  h€  ihy  sole  heir,  executrix,  and  assignee^ 
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*  reserttfig  a  fewer  to  myself  to  revoke  this  deed  wheoever  I  think  proper/ 
This  ^settlement  was  written  on  paper  not  stamped. 

After  the  death  of  the  testatrix^  Mrs  Amelia  Lament  obtained  a  decree  of 
constitution  against  the  Heirs  of  Archibald  Lamonti  who  was  burdened  with 
the  payment  of  this  legacy,  the  sums  bequeathed  to  her  sister  being  i^nclo^ed 
in  the  same  deoernitoce  with  those  originally  due  .to  iierself.  On  this  decreet 
adjudication- followed*. 

It  was.  therefore  objected  by  the  common^  Agent  in ..  the  ranking,  i//.  That 
considering  the  legacy  of  L.  loo  as  a  burden  on  the  lands,  it  could  not  be  con- 
veyed by  a  testamentary  dec4  ;  *Bod, -a^^l'^'That  the  settlement  not  having  been 
extended  on  stamped  pap^c,  .the decreets  of.. constitution  and  adjudication  were 
in^eotual,  and  this. not  only  a^.to,  the  sums  bequeathed  by  Mrs  Grizel  Lamont, 
but  as:  to.thp .whole,,  ggneqablj  to  the  decision^  Apparent  Heir  of  John  Porteoiu 
contra  Six  James  Naamyth,  4th  February  j  784^  No  43.  p.  132^  . 

Someotth6ju4ges  seamed  to^hinkr.  th3.t.the  right. of  the  legatee  was  of  a  *. 
moveable  nature,  but  the  majority  considered  it  as  heritable.      This,  however,  . 
was  tbooghtto  b^i9f  Jittlerconsequence,  as.the.  deed^  thougl^  purporting  to  be 
a  testament^  contaior d  iSuch  expressions  as.were  .deemed  fuUy  sufficient  for  the 
conveyance  o£  ardebt,  whichi  though  a  burden  on  landed  property,  was  trans* 
mis^bkiby  assignments .  The  objection  .arising  from^  the  writing .  not  being  . 
stampedr  v^  ^^^^^^^^  ^^  ^^^  ^^^  could  be  removed  at  any  time. . 
'  Ths-came  vf^s^reiutted  to, the  Loid  Ordinary^,  with  an  instruction  to, sist  pro^ 
cess  tillthe  deed  waaMamped.  .  After  this  was  done,  the  Iiord  Ordinary  pronounc- 
ed an  ixrterlocutor^  repelling 'l^be  objections  which  had  beea  stated  to  .the  cla'un 
of  Mrs  AmeHa  Iiin»>nt>    SeePfKsoNALandRzAL... 


No^n 


Reporter,  hwrd  JurHce-Clerk, 
Ckrk/.JfaHsj!f/«^. 


Ae  t.-  -  Macfeod^Banntt^fte** 


Ak/'wf.  MacdBftakf.'^ 


c. 


Foi^Dk.  V.  3*.,^,  267,.    Fac.  Coin  No' ^6,  p.  174, 


1790..  yanuary  Ij:     '  PitiMicosJt  YduNc  against  Chakv^  Campmll.  . 

Aftsr' the  company  of  Douglas^  Heron,  and  Company,  bankers  in  Ayi; 
which  stopped  payment  ia  177^,  had  been  declared  to  be  dissolved,.. unless  for 
the  purpose  of  winding  up  the  concerns,  the  6um  .of  U  500PCO  was,  by  some 
of  the  solvent  partners,-  raised  by  the  sale  of  life-annuities,  for  discharging  the 
debts  of  the  Company. 

As  this  method  of  procuring  money  soon  appeared  to  b^  a  very  disadvantage- 
ous one,  an  act  of  the  Legislature  was.  obtained  in.  i774,,authonsih2^the  r^^ 
demptton  of  the  annuities. .  The  money  necessary  for  this  pui'pose  was^to  be 
raised  on  personal  borfds,  bearing  interest,  and  collaterally  secured  by  infeft* 
ment  on  the  land* estates  of  those  partners  who  had  applied  to  Farjiament. 


N6  62. 

The  debu  aCw 
a  trading 
company,  aU 
though  con* 
'  stituted  by 
bonds  bearing 
interest,  or 
secured  on 
land,  con- 
sidered as 
moveable,  in 
a  question 
between  the 
widow  and 
representa. 
tives  of  a  de< 
ceased  part* 
ncr. 
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•No  ^2.      Th^se^boYufe  wtre  declared  bj  the  statute  to  be  tranitubsible  hy  ind^fsf^oa, 

and  deviseable  by  will. 

Primroie  Young  was  the  widow  o£  one  of  the  partnees  of  the  Gompafvf  >  who 
})ad  died  in  possession  of  consifdepable  funds  falling  isndes.  the  Jw  rdkttf*  But 
if  the  debt  arts^ng  from  the  bonds  already  mentioned,  corresponding^  to  his  in- 
tere^t  in  the  Company,  ^a$  to  be  considered  as  a  burdeaoo.his  moveahk  estaicu 
her  right  would  thus  be  rendered  of  very  little  value.  In  mutual  actioito  brought 
by  her  and  Charles  Campbell,  the  general  representative  of  iter  fausbai^bd*  for 
trying  this  question,  She 

Fleadedy  In  regulating  the  interests  of  tht  widbw^  and  kmdffld:  of  .a.spersQn  4fl^ 
ceased,  it  is  an  established  rule,  that  bonds  bearing  interest,  afod^tili  more  tbos^ 
secured  on  land,  as  they  do  not  fell  within  theyar/  relitta  when  due  to  the  hm^ 
band,  shall  not  diminish  her  share  when  exigible  from  him.  Thus,  k  appean, 
that  the  sums  hpre  due  to  the  creditors  of  the  Company  in  which  the  decea^od 
had  been  engaged,  must  be  a  burden  on  the  representatives  pf  the  deceased 
only. 

It  is  true,  that  this  debt  originally  arose  from  an  tf^eemettt,  theJCbn?equeac«B 
of  which,  as  long^as  it  subsisted,  would  have  affected  the  widow's  right.  This^ 
however,  is  of  no  inlportance*  in  questions  of  Ifhis  kind,  it  is  the  lituatioQ  of 
things  at  the  death  of  the  hu^and  which  is  the  governing  v^t.  If  the  paJct* 
ners  of  this  Company,  instead  of  being  losers,  had  made  gt«at  profits,  whicfa« 
after  the  dissolution  of  the  co-partnery  they  had  employed  in  purofaasing  land, 
or  bonds  bearing  interest,  those  acquisitions  would  have  belonged,  Jifat.to  the 
widows,  but  to  the  representatives  of  the  several  partners  ;~4t  ckeemslange 
which  clearly  shows  the  propriety  of  throwing  the  burden  <if  tkese  tninsaclit)Q% 
as  matters  now  s.Wid,  on  the  laxter,  .^utd  notx>n  the  former. 

In  the  case  of  money  borrowed  jointly,  by  several  co-obligants  i,e.  an  heritable 
bond,  although  befere  the  loanxhe  money  may  hatel>een  so^situated  a&to  descen,^ 
to^executors,  and  although  the  debt  which  it  was  intended  to  discharge  may  have 
been  of  the  same  nature,  the  claim  of  the  creditor  for  the  whole  sums  due,  as 
well  as  that  of  the  several  coobligants,  to  recover  frgim  one  another  what  thej 
may  have  paid  beyond  their  proportion  x)f  the  debt,  is  heritable  as  to  all,  and 
jtnmt  affect  the  i&terest.of  those  .claiming  their  .i|i)CC{^$si^  in  the  same  a\anocr« 
The  present  case  aaust  be  viewed  in  the  saoifc  light  jr,^r  althoqgh  the  bon^^ 
were  subscribed,  only  by  a  few  of  the  members  pf  tjbe  4!8fi0^y^  p^ituershif^ 
they  must  be  considered  as  the  deed  of  the  whole,,  so  es  to  ,^w  ^ery  vx^^ 
them  on  the  same  footing. 

Answered^  The  right  which  a  partner  in  a  merea^tUe  <;a9|pf$u^'haf]iD*the 
property  belonging  to  it,  is  of  a  moveable,  nutate,  wfai4tev:er  ^he  jU|;iif(t^on  of  tl;^ 
efibcts  acquired  by  it  may  be.  Wlule  the  company  ^Mbsi^Ot ,  ^ftf>h  i:pa^tO^  .cs^n 
^  only  demand  his  share  of  those  promts  which  have^Hrisen  p(it  pf  t^ra4ventwe; 

aind  when  the  company  is  dissolved,  his  only  claiAi^is  for  his  prppo^ion  of  the 
common  stock,  after  payment  of  .the  debts  affecting  it.    In  both  cases,  the  na« 
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tare  of  his  right,  as  well  as  that  of  those  who,  after  his  death,  claim  an  interest       No  62% 
in  his  effects,  must  be  regulated  by  the  nature  of  the  agreement  out  of  which 
it  arises. 

There  arc  few  mercantile  companies,  the  stock  of  which  docs  not  in  part  con- 
sist of  landed  propwty ;  and  in  many  of  them,  it  is  almost  entirely  composed 
of  money  lent  out  on  interest,  or  secured  on  land,  as  was  the  case  of  the  public 
banks  in  Scotland*  before  the  business  of  negotiating  bills  of  exchange  was 
brought  to  its  present  height.  It  is,  however,  a  settletl  point,  that  the  shares  in 
these 'companies,  thoogh  incorporated  by  statute,  and  having  a, perpetual  sue- 
cessiofi,  descend  to  tsiEec^tors,  as  indeed  was>Tery  solemnly  determined,  ist 
July  17351  Sir  Jehp  Dalryipple  cat^ru  The  Representatives  of  Dame  Jean  Halket, 
N048.  p.  547:a.       «  :  . 

In  the  otto  pf  a  bond  .stib^cribed  by  many  C€M>bli£ant8,  and  containing  ao 
obligation  to  p^y  iiuerest,  or  accompaoii^  with  bencable  security,  it  a^ 
naes  from  the  ndtUrt  of  tlio  transftetion  ~  that  the  representatives  of  <ach 
cmrreut  :$h^d  be  oUi^od ;  to :  make  payitieot>  in  the  same  manner  as  if 
every  one  of  them  had  in  a  separate  writing  cchxm  under  tl^e  same  en* 
gstgtMemv  And  ;f9  thiCt  ease  .qf  landed  pioperty,  or  even  bonds  bearing  ia* 
terest,  acquired  by^  the  members  of  a  company  which  is  finally  dissolved,  the 
succession  of  quondam  partners  would  doubtIessl)e  regulated  in  the  same  way  as 
if  no  cQpartneiy-h^d  ever  ezistcd.  But  in  the  present  instance  the  company, 
though  it  has  given  up  trade,  most  still  subsist  for  the  purpose  of  paying  its 
debts*  Add  ^Ithe  profit  ^rising  from  the  adventure  would  have  been  constdi^r- 
ed-to  be  6f n  mwe^rblc  JUiture,  so  aato  enlarge  the  widow's  share,  justice  se« 
f|«ifes,  thati^^opottion  of :  the  loss,  if  there  is  any,  should  idso  fall  on  her. 

Th£.  Lords  found,  '  That  the  clatm  arisiag  a^^in^t  the  deceased  as.  a  member 
^  Che  pfa^tJQtorahg)  oC;  I>9Ugliis»  H^on,  and  Company^  was  of  the  nature^  a 
iBOiicftUe.debt^  «fieeiang  the  goods  inocoannunion  between  husbs^  and  wife ; 
end  dfioerned.    SeeiSo  zp^.pif^op. 

IR^iponcT,  tord  Dre^bcnu  For  tht  "Widow,  -Biair.  For  Chstrlcs  Campbell,  J^/^A/, 

t7.  ^  F(rf.  Die:  ^.  3.  p.  16 J.    Fac.  Col  No  ^  105.  p.  i jj6i  > 


r5'94.     t)ecemher  5.  *       Watson  i^ainst  M'Bonksll. 

A  PtRSOKTAL  debt,  in  security  of  which  the  debtor  had  assigned  a  lease  of  &n 
heritable  subject,^  in  consequence  of  whichthe  creditoT  had  entered  into  posses-  * 
^sion,  was  found  a  real  right,  atid  rncapibie  <jf  attachment  by  arrestment.^ 

Fol.  Die.  v.^:f.26j.    Fae.ColL 

*^*  See  this  caa^.  No  ^.  ^.  7  3 1, : . 
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Assignations  of.  Bonds  secluding  Executors. 


No  64. 

A  bond  se- 
cluding exe- 
cutors, as- 
signed in  h' 
TOur  of  one, 
and  his  heirs, 
executors,  or 
assignees,  is 
thereby  ren- 
dered more- 
able. 


1680.    yune  17.        MrJohn  Sandilands  against  Agne^  Sandilands. 

A  COMPETITION  betwixt  the  Heir  and  Executors  of  Mr  Robert'' Sandilanids  for 
2000  merks.  The  heir  claimed  it,  because  it  was  provided  to  Robert  himself^ 
and  faihng  him  to  his  daughter  Rachel,  and  her  heirs ^ and  twsignces,  excluding 
executors,  and  that  she  had  renounced  it  in  her  contract  of  marriage.  Allegtd^ 
Her  renunciation  made  itjnovcable,  because  ishe  had  renounced  -it  in  favour  of 
her  father,  his  heirs,  executors,  and  assignees,  i^fnj^^rri/,  This  ought  no  more 
to  aker  the  nature  of  the  bond,  (whith  was  originally  beritable^)  than  the  assig- 
nation of  an  hcHtable'  bond  altered  tb<  same  in  nbe .  person  of  the  assignee. 
The  Lords  preferred  the  execufor. 

[FoL  Die.  V.  -r .  p.  '$6g.    FwntimbaJt,  MS. 


No.  65. 

A  bond  se- 
cluding exe- 
cutors being 
assigned  by 
the-creditor 
to  his  wife, 
with  his  other 
afiectf,  with- 
out secluding 
her  execu- 
tors, was 
found  heri- 
table in  the 
assignee's 
parsoo. 


1708.    January  2%.        Geowgb  LorxuAitT  /7^a//?jf' Robert^  Muirheab. 

George  LocKHART  of  Camwath  grants  bond  to  the  deceased  Robert  Moir* 
head  for  L.  9000  Scots,  the  bond  expressly-secludes  his  execmors,  jand  so  is  he- 
ritable. Robert  assigns  this  and  his  other  effects  to  Martha  Lindsay,  his  wife» 
with  thisexpress  condition  and  provision,  that  she  pay  to  Anne  Muirbead,  their 
only  child,  the  suto  of  70CX)  merks.  The  father  and  mother  being4both  dead,  Anne 
Muirhead,  the  daughter,  serves  heir  to  Jier  father,  tuid<:onfirm8  executor  to  her 
mother,  and  thereon  charges  Carnwath  for  -payment.  >He*  suspends  on  these 
grounds,  .that  the  bond.being  heritable  in. the  person  of  the  first  creditor  Robert 
Muirhead,  by  the  32d  act  1661,  his  assignation  of  it  to  ttie  wife,  with  tbe>bur- 
deaje^pressed  in. favour  of  their  daughter,  could  aiot  alter  the  nature  of  the 
right,  but  it  still  remained  heritable  ;  and  so  her  confirming  herself  executrix 
to  her  niother  cannot  convey  the  right  so  as  she  can  •  sufiSiciently  uplift  and  dis* 
charge  this  heritable  debt,  and  he  is  not  in  tuto  to  p^y  it ;  and  it  has  been  oft 
decided,  that  even  a  charge  of  horning,  which  will  make  arsum  due  by  infcft- 
ment  moveable,  will  not  render  a  bond  secluding  assignees  moveable,  because 
tlic  design  of  the  creditor  is  thereby  not  to  take  it  from  his  heir,  and  ^Ive 
it  to  his  executor  ;  13th  July  i<576,  Christie  contra  Christie,  Sec.  24.  b.  /..; 
and  30th.  Deqember.iepo,  Heirs  and  Executors  of  Bonar   contra  Gray*. 

Answered^  By  the  husband's  disposition  to  the  wife,   her  executors  are 

j}0t  excluded,  which  he  wo^d  have  done  if  he  had  minded  that  it  should  be 

^  Examine  General  List  of  Names. 


n« 


HERITABLE  and  MOVEABLE. 


S499 


heiitable  in  her  person,  as  it  was  in  his  own  ;  and  President  Newton,  ist  March 
1683,  Wisheart  contra  Ballantyne,  Sec.  24.  b.  t.  found  a  charge  of  horning 

*  made  a  bond  sediudrng  execators  moveable  ;  ^nd  if  so,  then  an  assignation  will 
do  it  multo  magis^  especially  where  she  was  a  fide-commissary  and  trustee  for 

-  the  behoof  of  her  daughter ;  and  therefore  her  confirmation,  as  executrix  to  her 
mother,  did  JuflSciently  convey  the  right  of  this  bond,  without  putting  her  tx> 

the  expense  of  serving  heir. The  Lords  having  read  the  assignajtion,  found 

she  was  stated  in  the  fee  and  property  of  the  sums,  and  had  the  power  of  up- 

iifting  and  disposing ;  and  the  chuse  in  favour  of  the  daughter  was  only  a  per* 
sonal  obligement  upon  her,  arid  that  the  assignation  did  not  aker  its  former  des« 
tination  of  being  heritable ;  and  therefore  she  behoved  to  serve  heir  to  her 

tinother,  ere  she  could  have  a  right  to  uplift  the  money,  and  validly  discharge 

<£arnwath. 

/Jb7.  Die.  V.  I.  p.  369. '  Fountainball^  v.  2«  p.  4i$. 


No  66. 


rr747.    Navembir  ly* 

Mrs  Ann  Kennesy^  and  BtAia  her  Husband  aiguinst  Sir  Thomas  ^eknest. 

Sir  John  Kennedy  of  Culzean  had  issue  at  his  death,  three  sons  and  two 
^daughters.  7o  each  of  his  two  younger  sons,  Thomas  and  David,  be  granted 
bond  of  provision  for  L.  1000  Sterling ;  and  as  thereby  each  was  substitute  to 
ihe  other,  so  it  was  in  Thomas's  bond  also  provided,  *  That  in  case,  by  the  -death 
^  of  John,  his  eldest  son,  Thomas  should  succeed  to  bis  lands  and  estate,'  and 
wliich  event  has  happened,  *  Thomas's  L.  1000  should  fall  and  accresce  to 

*  David,  and  which  Thomas  should  be  obliged  to  pay  to  him,  although  part 

*  thereof  should,  before  said  event,  have  been  oiplifted  by  himself.' 

Of  the  same  date  with  these  bonds  of  provision^  5th  June  1742,  Sir  John 
executed  a  testament,  whereby  he  nominated  and  appointed  John,  his  eldest 
fion,  his  executor  and  universal  legatary,  and  left  certain  legacies  ;  and,  on  the 
J  5th  of  said  month,  •  He  for  the  love  and  favour  he  bore  to  the  said  John,  his 
'  eldest  son,  granted  assignation  to  him  and  his  heirs  (these  were  the  terms  of 

*  the  assignation),  of  several  bonds,'  whereof  seven  were  conceived  to  him,  his 
heirs  and  assignees,  secluding  executors ;  and  this  assignation  bore  te  be  grants 
ed  with  the  burden  of  the  bonds  of  provision  made  or  to  be  made  by  him  in 
favour  of  his  younger  children. 

Upon  Sir  John's. death,  John,  his  eldest  son,  served  heir  to  him  in  his  land- 
estate  ;  aiKl  in  about  two  jear's  after  his  father's  death,  died  unmarried  and 
intestate,  after  he  had  upli&ed  two  of  the  bonds  secluding  executors  in  virtue  of 
the  assignation.:    And  five  ^  them  remaining  unuplifted,  a  question  arose  be-, 
tween  Thomas,  now  Sir  Thomas,  and  his  brother  and  sisters,  whether  the  same 

Vol.  XUL  31  A 


No  67. 

Boads  sccludo 
ing  execu- 
tors, assigned 
to  an  eldest 
son,  witboat 
lepeatiog  the 
seclusion,  fall 
to  the  heir  of 
the«oa. 
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No  67^      f^ll  under  Sh  John  the  yownger'^  ^xecutry,  or  if.  they^  belonged  to  Sir  Thomas 
as  his  heir. 

This  question  coming  before  ihe  Court  hy  a. multijJe^poinding  pursued- in. 
name  of  the  debtors,  the  Lords^  *  found  Sir  Thomas  the  hoir  pfeferable.' 

Though  the  Lords  were  unanimous  in  this  judgment,  they  were  of  very  diffi^* 
rent  opinions  upon  the  point  of  law.  Some  were  of  opinioit,  that  as«  be£»te  the 
year  i66ivall  bonds  bearing  ajemuakent  were  heritable,  so  when,  by  the  act 
1661,  bonds,  though  bearing  ad^uakcnt^.w^re  made  jmQv,t able,  thore  are  two 
exceptions,  if  either  they  bear  an  obligatioia  to  infeft,  or  a.  clause  secluding 
executors,  in  either  of  which  cases  the  sums*  ace  declared  to  be  heritable,  and  to 
pertain  to  the  heir  :  Therefore,  where  »  bond  excludes  executors,  the  sum  in 
that  bond^is  to  all  effects  heritahle,  as  all  bonds  bearing  annwlreutwere  before 
the  1 66 1,  and  remains  so  notwithstanding  an  assignation  thereof  nvade  by  the 
creditor  to  the  assignee  and  his  heirs,  without  adding  his  executors  ;  and  that  it 
is  no  objection  to  this,  that  the  cedent  cannot  settle  the  succession  of  the  assign 
nee,  for  it  is  the  assignee, .  that  by  taking  the  assignation  in  these  term.^j  settles  - 
his  own  succession. 

Others  thought  this  a  wrong  conception  of  that  exception  in  the  statute,  of 
bonds  excluding  executors  ;  for  that,  by  the  statute,  aHbopds.beariog  annualrent 
are  declared  to  be  of  their  nature  moveable,  unless  they  bear  an  obligation  to 
infcft.  And  that  the  other  exception,  in  the  case  where  the  bonds  seclude  exe- 
cutors, does  not  leave  such  bonds  to  be  heritable  ex  sua  natura,  but-only  gives 
force  to  that  clause,  which  has  obtained  its  operation  hew  soon  the  bond  is 
taken  out  of  the  person  of  the  first  creditor,  and  that  whether  by  assignafion 
made  by  him^  be  it  to  a  stranger,  or  to  his  own  heir,  or  by  the  general  service 
of  his  heir ;  for  that,  even  in  that  case,  the  clause  has  had  its^  effect  by  the  de- 
scent  to  the  first  heir. 

Nevertheless,  they  thought  the  heir  preferable  in  this  case  to  the  executors,  in 
respect  of  the  special  circumstances  of  the  case,  where  all  the  younger  childrea 
were  provided  for,  and  the  reason  the  same  as  at  first,  for  continuing  the  money 
vnth  the  heir  of  the  family,  which  therefore  -was  presumed  to  have  been  the 
intention  of  Sir  John  the  elder,  by  the  assignation  to  his  heir  j  especially  as  by 
the  settlements  made  by  him,  the  very  event  which  has  happened,  of  John  the 
eldest  son's  dying,  and  Thomas  the  second  succeeding,  appears  to  have  been  in 
view  and  provided  for,  by  his  obliging  Thomas,  in  that  event,  to  pay  the  fur- 
ther  sum  of  L.  ic^oo  Sterling,  which  was  his  own  portion,  to  David  the  third 
son,  and  which  Sir  John  the  father  would  not  have  obliged  him  to  do,  had  be 
understood  that  the  bonds  secluding  executors,  which  were  $0  considerable  a 
part  of  the  fund  out  of  which  the  heir  was  enabled  to  pay  the  provisions  of  the 
other  children,  were,  upon  his  eldest  son's  death,  to  descend  to  the  younger 
children,  and  among  the  rest  to  David,  to  whose  portion  so  considerable  an  ad* 
dition  was  made  in  that  event. 
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A  tfed  opinion  wasr  given  by  dthtrs,  who  bought,  that  had  thett  been  no  ^Na  6t% 
'  assignation  granted,  and  that  Sir  John  the  second  had  made  up  his  title  to  the 
bonds  by  general  service,  they  maiJt  upon  his  ^Ath  ha^e  desceiided  to  his  heir; 
and  observed,  that  so  much  was  the  Court  of  thi»  opinion,  in  the  case  observed 
by  Home  in'bis  Select  BecisioM,  M'j&ay,  and  £i$peth  his  wife,  rd«?r^?  Robert- 
son, No  47.  p.  ^224.  |That  d  confirmation  as  execUtor-crfeditor  to  the  heir, 
who  had  made  up  his  titles  bygenenfl  -service  to  a  bend  -secluding  executors, 
was  found  to  be  an  inept  titles  raw  bonnes  Baredis  met  sit  bares  meus :  But  they 
leaned  to  the  opinion,  that  where  an  assrigRation  is  made  to  a'«trAf)ger  and  his 
beir^  though  not  adding  his  executors,  it  wouM  vacate  the  clause,  secluding 
iexecutors;  but  that  where  such  assignation  is  intfde  to  the  person  who  was  heir, 
and  who,  in  case  no  assignation  had  been  nftde,  imi9t*have  taken  the  bond  by 
service,  it  vfzs.  u  pr/rc^ftio  baredifafis,  and  the  bond  was  descendible  from  the 
assignee  in  the  same  way  as  it  would'have  been,  had  he  taken  it  by  service. 

Jol^JHc.  v.  3.  >.  QJSn.    Kilhrran^.QiEBJTABLE  and  Moveable,)  No  3.  p.  2^43. 

\ 

♦a*  D.  Falconer  rcportsthe  same  case : 

^1747.     December^. 

Sir  John  Bj5Nnei>y  6f  Culzean  assigned  to  John  his  ekkst  son,  and  his  heirs, 
m  conunon  moveable  bond,  together  with  several  others,  granted  to  hitns^lf  and 
heirs,  secludihg  executors,  the  stile  of  one  whereof  was,  •  secluding  the  said  Sir 
John  his  executors/ 

Sir  John  younger  succeeded  bis  &tfaer  in  his  estate,  and  upFifted  the  move- 
ables, and  part  of  the  bonds  secluding  executors,  and  dying  intestate,  a  compe- 
tition arose  for  the  bonds  yet  unpaid  between  Sir  Thomas  his  brother,  and  Anne 
his  sister,  married  to  John  Blair  of  Dunskey. 

Pleaded  for  Mrs  Blair;  That,  by  the  act  1661,  cap.  32.  all  obligations 
beadng  af^nualrmt  wei£:.iiiaTsal^ .  unicsd  t^ey  <;4^;ititined  an  t>bligatioa  to  in* 
feft,  or  wem  conpi^iv^  19  favour  of  heirs  and  assi^ees,  secluding  executors ; 
and  therefore  it  could  not  be  denied  these  bonds  would  belong  to  the  heir  of 
the  original  cttfditor,  as  his  heirs  were  secluded,  but  as  they  were  assigned  to 
Sir  John  younger,  without  secluding  bis  executors,  they  fell  not  under  the  ex- 
ception, and  consequently  behoved*  to  be  governed  by  the  rule :  The  clause  of 
ceclusion  was  oniy.a  substitutioni  of  the  heir  for  the  executor,  for  the  bonds 
•were  still  moveable,  and  they  would  not  £sdl  to  the  heir  of  that  heir,  as  the 
lirovisioa  had  taken  effect,  but  to  his  executor ;  which  particularly  behoved  to 
obtain  with  re^rd  to  one  of  the  present  bonds,  where  the  seclusion  was  of  the 
executors  af:the  said  Sir  Johp*;  and  a^  one  of  the  bonds  assigned  was  moveable, 
and  the- assignation  bore  to  heirs,  which  the  executor  was  in  moveables,  the  ex- 
pression couM  not  in  the  same  clause  bear  di&rent  significations. 

If  the  executoir  of  the  first  heir  were  preferable,  much  more  ought  the  execu- 
tor of  an  assignee;  for,  in  that  case,  there  was  A  change  of  the  destination,  sup- 
posing otherwise  it  would  have  continued. 

31  A  i 
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No  67*  P/rai^i  for  Sir  Thomas ;  That,  before  the  statute.  1^61^  bonds  beafiog.in- 

terest  were  heritable  :  That  an  alteration  was  made  by  that  statute,  with  aa 
exception  of  bonds  secluding  ezecutorsi  which  remained  as  before  heritable,  and 
consequentlj  descendible  from  heir  to  heir,  although  assigned ; .  ualess  perhaps 
when  executors  were  mentioned  in  the  assignation,  that  might  be  construed  an 
alteration  in  the  destination  ;-  That  there  was  no  difference  betwixt  the  bond, 
where  the  expression  was,  •  The  executors,  of  the  said.  Sir  John,'  for  by.  this  the 
executors  of  his  heir  were  sufficiently,  excluded,  and.  the  other  bonds ;  but 
whatever  was  the  case  in  general,  here  were  heritable  bonds  assigned,  by  a 
father  to  his  eldest  ion  and  his  heirs,  which  was  only  praaptio  hareditads  ;  and 
it  was  no  absurdity,  that  the  moveable  bond  in  the  same  deed  should  be  subject 
to  a  di&rent. destination  ;  for,  in  a  nicer  case^  .between  the  Duke  of  Hamilton 
and  the  Earl  of  Selkirk,  voce  Heritagx  and  Con^jest,  .  where  bonds  secured  b^ 
infeftment  were  found  to  go  to  the  heir  of  conquest,  yet  a  bond  of  corroboratidii 
being  taken,  accumulating,  the  annualrents,  secluding  executors,  it  was  found 
the  accumulated  annualrents  went  to  the.  heirs  of  line  }  and  thus  the  bond  of 
corroboration  was  split. 

The  Lords,  i  8th  November,  *  preferred  Sir  Thomas  Kennedy/ 

They  refused  a  petition,  and  adhered. 

For  Mrs  Blair,  A.  Macdouall  Gf  LoMart.  Alt.  Ferguson.  Clerk,  Forl^es. 

!)•  Falconer^  v.  i.  No  2ig,  p.  296* 


s  E  c  T.  xn. 

Effect  of  the  death  of  Debtor  or  Creditor,  before  the  ternl  of  payment; 
in  cases  of  Bonds  heritable  by  a  clause  of  annualrenc. 

1624.     January  8.        Bairns  of  Colonel  Henderson  against  Murray. 

No  68. 

Tac  creditor  j^  ^^  action  bctwixt  the  bairns  of  umquhile  Colonel  Henderson  and  James 

ing  btfofc  Jhc  Murray,  a  bond  being  made  for  payment  of  a  sum  of  money,  with  yearly  an- 
«w  JtK-  nualrent  therefor,  after  an  heritable  manner,  to  the  Colonel,  and  he  dying  be- 
nuairciit  was  n^^  ^^  first  term  appointed  for  payment  of  the  annualrent;  for  the  bond  was 
i^nfto°thc'  made,  and  the  money  lent  out  at  Whitsunday  1621,  and  the  first  term's  pay- 
lieir*  ment  of  the  annualrent  was  by  the  bond  appointed  to  be  at  Martinmas  there- 

Fter  the  same  year  1622,  for  the  profit  of  the  money  of  the  term  and  space 
decurring  betwixt  Whitsunday,  at  which  time  the  money  was  lent,  and  the 
said  term  of  Martinmas  subsequent,  before  the  which  term  of  Martinmas  the 
Colonel  died,  to  wit,  in  the  month  of  August  preceding  :  it  being  questioned 
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betwixt  the  parties,  to  whom  the  said  term's  annualrent  pertained,  whether  to 
the'ColoneFs  heir  or  his  executor  ;  the]  Lords  found,  that  the  same  pertained 
to  the  heir,  and  was  not  due  to  the  executor,  seeing  the  Colonel  died  before  he 
could  crave  the^ annual,  it  could  not  at  the  time  of  his  decease  be  reputed  in  bonis 
efus^  and  consequently  could  not  pertain  to  his  executor..  See  Term  Legal  and 
Conventional. 


Act.  HopelABaird^ 


AIl  Mfrison,  ^ 


Clerk,  Gikson. 

Durie^  p.  g6. 


No  68. 


1624.     yune  29;  Smith  -agninst  Amjerson's  Relict. ;. 

In  a  registration  pursued  by  Smith,  as  executor  to  his  father,  against  the 
Relict  of  Peter  Anderson;,  the.  bond  desired  to  bet  registrate,  bearing,  to  pay 
annual  after  the  term  of  payment ;  and  it  being  therefore  alleged^  that  it  was 
heritable,;  and  so  could  iiot  be  registrate  at  the  executor^s  instance  ;^rH£  Lords 
repelled  the  aUegeance,  and  found  the  bond  pertained  to  the  defunct's  execu* 
tors,  notwithstandingof  that  clause  of  paying  annualrent,  because  the  defunct, 
to  whom  the  bond  was  made,  died  before  the  term  of  payment  contained  in  the- 
bond,  so  that  the  clause  adjected  for  payment  of  annual,  in  case  of  failzie  of 
payment  of  the  sum  at  the  term^  could  not  take  effect- in  favours  of  the  defunct, 
in  his  own  time,  to  make.it  profitable  to  his  heir,  and  therefore  that  it  pertained 
to  his  executors. 

Clerk,  :Scot. 

FoL  Die.  V.  i.f.  370. ,  Durie^  p.  132. : . 


No  €9.  ; 

'  A  bond  paj- 
tble  at  a  cer. 
tain  term, 
with  annual^ 
rent  after  the 
term  of  piy. 
ment,  found 
to  be  move- 
able before  it 
fell  due,  and 
to  go  to  the 
executors  of 
the  creditor, 
who  died  in 
the  interim.  . 


1626.     December  21.        Executors  of  Brown  against  Drummond-'  , 

In  a  registration  at  the  instance  of  the  Executors  of  James  Brown  against  Mr 
John  Drummond,  for  registration  of  an  obligation  granted  by  him,  whereby  he 
was  obliged  to  pay  to  the  defunct  600  merks,  and  to  his  wife,  and  to  the  long- 
est liver  of  them  two,  and  to  their  heirs,  at  the  term-  contained  in  the  bond, 
and  failing  thereof,  to  pay  ten  merks  for  each  hundred  thereof  to  the  longest 
liver  of  them,  and  their  foresaids,  as  well  not  infeft  as  infeft,  ay  and  while  the 
repayment,  the  heir  of  the  defunct  compearing,  alleged,  that  this  sum  being 
heritable,  vix.  bearing  to  pay  annualrent,  pertained  to  him,  and  so  could  not 
belong  to  the  executor.  This  aUegeance  was  repelled,  and  the  sum  found  to 
pertain  to  the  executor,  notwithstanding  of  the  heritable  clause,  because  the 
husband  died  before  the  term  of  payment,  at  the  which  the  heritable  clause 
could  only  take  beginning,  and  so  the  sum  would  fall  und^r  his  testament,  and 


N6  7a. 

A  bond,  pay- 
able at  a  cer- 
tain term,  to 
a  husband 
and  wife,  and 
their  heirs, 
with  annual- 
rent  after 
that  term, 
found  to  be 
moveable  be- 
fore it  fell 
due,  as  in  the] 
case  aboTC. 
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No  70»       therefore  did  not  pertain  to  theheir  ;  neither  were  the  Lords  moved  with  that 

allegeance  made  for  the  heir,  viz.  that  albeit  the  tosband  died  before  the  term 
of  payment,  yet  his  wife  who  was  also  croditrHc,  «nd  had  her  liferent  by  the 
bond  of  the  foresaid  sum,  lived  after  the  term,  and  was  yet  on  tife,  which  wa# 
not  respected^  seeing  the  sum  was  found  to  come  under  the  husband's  testa* 
ment,  and  the  wife  would  have  her  own  part  of  the  principal  sum,  so  much  as 
of  the  law  would  fall  to  her.  In  this  it  occurs,  to  be  considered,  who  can  have 
right  to  the  annualrent  since  the  husband^s  decease,  there  being  many.term« 
since,  for  the  executor  cannot  claim  it,  as  is  alleged. 

.  Act.  .——*..  .JUt.  Hart.  .Clerk,  6tf/Mr. 

RL  Die.  v.x.  p.  ^yo.    DurU^ff^T^^u 


No  7i. 


No  72, 


1628.    yanuary  T^.  FALcoist^K  against  Beatiz. 

A  SUM  in  a  bond  being  payable  at  the  iirst  term  after  the  deeeaee  of  the  cra- 
ditor's  mother,  with  annualrent  after  the  term  of  payment,  found  heritable  M 
as  to  go  to  the  creditor's  heirs,  he  dying  before  the  term  of  payment. 

Fol.  Die,  V.  J. p.  370.     Durif. 

%*  See  this  case  No -3 4.  p.  5465, The  contrary;  Simson  against  White* 

ttoth  March  1653,  No  34.  p.  698. 


1629.    February  24L        Douglas  against  M'Michael. 

A  Bo^rD  made  at  Whitsunday  1^527,  of  this  tenor,  to  be  paid  at  Martinmas 
1627,  with  the  annualrent  at  ten  in  the  hundred,  and  failing  of  payment  at 
that  time,  to  pay  L.  100  of  penalty,  and  the  annualrent  thereafter  so  long  as 
the  principal  should  be  unpaid,  was  found  moveable,  the  creditor  having  died 
before  the  first  term  of  payment,  viz.  Martinmas  1627,  although  it  yv2is  contcmL 
ed  it  should  be  heritable,  in  respect  of  the  express  obligement  of  payment  of 
annualrent  from  the  beginning, .  and  ever  after  till  the  payment  of  the  principal 
sum. 

:Fol.  Die.  V.  I.  p.  370.    Spotiiswood,  (Contracts,)  p.  66. 

♦^*  Dune  reports  the  same  case  ^ 

Ik  an  action  for  delivery  of  a  bond  made  to  the  creditor,  which  bore,  the 
debtor  to  be  obliged  to  pay  the  principal  sum  boftowed  by  him  at  the  term 
contained  in  the  bond,  and  also  the  annualrent  thereof  ifrom  the  term  of  lend* 
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HERITABLE  and  MOVEABLE. 
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ing  to  the  said  repayment,  (for,  by  the  act  of  Parliament,  annualrent  could  not 
be  taken  in  hand,  but  only  at  the  tena  of  payment  of  the  principal  sum),  and 
in  case  of  Tailzie,  to  pay  a  certain  penalty,  together  also  with  the  annualrent, 
9y  atKt  while  the  sum  sliould  be  repaid  ;  and  the  creditor  dying  before  the  term 
of  payment  in  the  bond,  and  the  obligation  being  sought  to  be  delivered  to  the 
heir  of  the  defunct,  the  executors  alleging  that  it  pertained  to  them,  and 
not  to  the  heir ; .  the  Lords  found  the  bond  pertained  to  the  executors,  and 
not  to  the  heir,  albeit  it  bore  payment  of  the  annualrent  ab  initio,  and  was  of 
the  tenor  foresaid,  the  creditor  having  deceast  before  the  term  of  payment, 
whose  surviving  after  the  term,  and  not  the  clause  of  paying  anuualrent  for  that 
intervening  term,  betwixt  the  term  of  lending,  and  the  repayment,  should  only 
have  made  the  bond  to  pertain  to  the  heir. 


Gerkr  ff^j*: 


Durie^  p.  430, 


No  72. 


1630.     Julyzo. 


Carnousie  against  Meldrum. 


A  BOND  heritable  by  a  clause  for  annudrent,  to  commence  at  the  term  Of 
payment  of  the  bond,  is  moveable  if  the  debtor  die  before  the  term  of  payment, 
^d  his  executors  arc  ultimately  liable. , 

FqI.  Die*  V.  1.  p.  370.     Durie.     Spottiswood.. 

*if  See  this  case  No  8.  p.  5204- 


No  73, 


ifi66. 


Sir  Lqdovick  Gordon  against  Sit  ^ohh  Keith. 


Sir  Lodovml  Gorixjn  being  assigned  to  a  sura  due  to  Sir  Robert  Farquhar 
by  Sir  John  Keith,  pursues  Sir  John  for  payment,  who  alleged  absolvitor,  be- 
cause  he  had  right  to  the  sum  himself,  as  donatar  to  Sir  Robert's  escheat,  and 
that  the  sum  was  moveable,  albeit  it  bare  annualrent,  in  so  far  as  the  term  of 
payment  was  not  come.  It  was  answered.  That  sums  were  heritable  as  to  the 
fisk,.  by  the  clause  of  annualrent,  and  the  only  exception  was^  that  if  the  term 
of  payment  of  the.  annualrent  was.  not  come,  th»  same  was  moveable  ;  and  no- 
thing in  Illation  to  the  term  of  payment,  if  the  annuakent  was  come  due  be- 

fore  the  rebellion. 

The  Lords  found,  that  the  coming  of  the  term  of  payment  of  the  annualrents 
made  the  sum  to  become  heritable  as  to  the  fisk,  and  therefore  repelled  the 

donatar's  defence. 

Stair^  V.  i.p.  403., 


No  74. 

A  donatar 
claimed  a  sum 
as  moveable, 
because  the 
term  of  pay- 
ment of  an- 
nualrent had 
not  arrived. 
Found  to  be 
heritable  as 
fepthe  fi^k.  . 
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No  75. 


1682.     Decelhber  20. 


Ramsat  agaifiH  Ramsay. 


'  No  76. 

Where  the 
creditor  in  a 
personal 
bond,  which 
bears  annual- 
rent  from  the 
date,  dies  be- 
fore the  term 
of  pajunejQty 
thisbondis 
moveable. 


The  term  of  payment  of  aimualrent,  and  not  of  th«  principal  sum,  Tcgiilatcs 
a  bond  as  to  the  quality  of  heritable  or  moveable,  wlicn  the  creditor  dies  ante 
terminum. 

^FoLDic.v.i.p.yjo.    Harcarsc.    FwntainbaU. 
'  **^*  See  this  case  No  28.  p.  4234. 


•1748.    NQvemberiT..        Anne  Meuse  against  The  Executors  of  Craw. 

It  beipg  controverted  between  Anne  Meusc,  relict  of  Captain  William  Craig 
and  his  executors,  Whether  or  not  a  personal  bond  granted  to  the  defunct,  and 
bearing  annualrent  from  its -date,  but  whereof  the  first  term's  payment  of  the 
*annualrent  was  not  come  at  his  death,  was  moveable,  and  fell  under  the  jus 
relicta,  or  if  it  was  hevitdhlt  ^quoad,  Jhcum  et  relictam  ;  the  Ordinary  found, 
*^  That  neither  the  principal  sum,  nor  the  first  term's  annualrent  contained  in 
-the  bond,  having  become  payable  at  the  Captain's  death,  the  bond  fell  under 
the  jus  relicta  ;"  and  the  Lords'  **  adhered." 

Some  of  the  Lords  were  indeed  moved  by  an  observation  made  for  the  exe- 
cutors, that  most  of  the  decisions  in  this  case  referred  to  for  the  relict  were  in 
the  case  where  the  bond  did  not  bear  annualrent  from  its  date,  but  from  and 
after  the  term  of  payment  of  the  principal  upon  failure  of  payment  at  the 
'^erm,  and  from  the  woMs  of  the  act  i66i;'but  the  Court  was,  by  a  great 
plurality,  clear  in  the  judgment  given. 

For  as  to  decisions,  though  when  upon  the  reformation,  and  the  Canon  Law 
losing  its  authority  with  us,  personal  bonds  with  clausesof  annualrent,  came 
first  in  use,  the  Lords  were  uncertain  in  their  decisions,  as  Hope  observes  in  his 
Minor  Practiques,   (  103.  sometimes  judging  no  bonds  to  be  heritable,  but 
what  bore  a  clause- to  infcft,  at  other  times  finding  a  bond  to  be -heritable 
though  without  a  clause  of  infeftment,  if  it -bore  a  clause  to  pay  annualrent  to 
the  creditor,  as  well  infeft  as  not  infeft ;  yet  at  last,  says  he,  they  came  to  find 
bonds  heritable,  although  wanting  "both  clauses,  if  they  bore  an  obligation  to 
pay  annualrent.     Nevertheless,  where  the  creditor  died  before  the  first  term's 
payment  of  the  annualrent,  they  were  still  hdd  moveable,  and  that  not  only 
:  in  the  case  where  the  bond '  bore  annualrent  only  after  the  term  of  payment, 
*  wiich  it  is  true  is  the  case  of  many  of  the  decisions,  but  also  where  tlie  bond 
bore  annualrent  from  its  date,  Douglas  contra  M*Mitchd  and  Others,  No  72. 
P-  55<»4-     For  they  seem' to  have  presumed  where  one  lent  money  payable  at  a 
certain  term,  the  intention  of  the  lender  to  be,  to  have  his  money  repaid  at 
that  term ;  and  as  for  that  end  the  debtor  was  supposed  to  have  the  money 
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Feady,  it  was  therefore  considered  as  money  lying  by  the  creditor,  and  that  not       No  J$> 
the  less  that  it  bore  annualrent  from  the  date  of  the  bond ;  but  when  the  term 
was  past,  and  the  money  allowed  to  remain  with  the  debtor,  the£i  and  no  soon- 
er it  came  to  be  considered  as  a  feodum  pecunia  and  to  become  heritable ;  and 
so  Stair  and  Sir  George  M'Kenxie  have  declared  the  law  to  have  been :  And  if 
so,  the  act  1661  was  thought  to  have  nothing  to  do  in  tbe  question;  for  al-      ♦ 
though  thereby  obligatiens  for  money  were  made  moveable  to  certain  effects, 
which  before  were  to  all  effects  heritable,  it  kft  6very  thing  moveable  which 
before  was  so,  Dick  contra  Ker,  June  16.  1668,  No  18.  p.  3629. 
JFoL  Die*  V.  3.  p.  265.     Kilkrrra^  ^Heritable  and  Moveable.)  No  5.  f.  ^47. 

♦^*  Lord  Kames  reports  the  same  case : 

,  Captain  William  Craig,  23d  of  May  1744,  took  a  bond  from  John  David- 
^9on  of  Whitehouse,  for  the  sum  of  L.  200  Sterling,  bearing  a  receipt  of  the 
money  at  Whitsunday  preceding  ;  and  the  obligation  to  pay  is  in  the  follow* 
ing  terms,  *  Which  sum  of  L.  aoo  Sterling  I  bind  and  oblige  me,  my  heirs, 
'executors,  and  successors,  to  content  and  pay  to  the  said  Captain  William 

*  Craig,  his  heirs,  executors,  or  assignees,  at  the  term  of  Martinmas  iiext  to 
'  come,  with  annualrent  of  the  said  principal  sum,  from  the  said  term  of  Whit- 

•  Sunday  last  past  to  the  said  term  of  payment,  and  yearly  and  termly  there- 
'  after,  durmg  the  not  payment/  The  Captain  died  in  October  1744,  before 
the  term  of  payment,  and  the  question  occurred  betwixt  his  relict  and  execu-  . 
tors,  Whether  the  bond  was  moveable  quoad  Jiscum  H  relictam.  The  Lord 
Ordinary,  *  in  respect  tbat  neither  the  principal  sum  nor  the  first  term's  an* 
nualrent  became  payable  at  the  time  of  Captain  Craig's  death,  found  that  the 
bond  fell  under  the  Jus  relicta.*  The  executors  reclaimed,  and  endeavoured  to 
make  good  this  proposition.  That  a  bond  bearing  interest  at  the  time  of  the 
creditor's  death  is  heritable  quoad  Jiscum  et  r^lictam^  equally,  whether  he  died 
before  or  after  the  term-  of  payment. 

As  the  taking  interest  for  money  is  forbid  by  the  Canon  law,  subterfuges  be- 
came necessary  in  order  to  evade  the  force  of  the  law.  In  England  mortgages 
and  double  bonds  were  invented ;  we  had  in  Scotland  mortgages  or  proper  wad- 
sets, and  annualrent-rights,  which  entitled  the  creditor  not  to  take  his  interest 
from  the  debtor,  but  out  of  the  rents  of  the  land ;  and  which  in  effect  were  a 
species  of  wadset,  looseable  in  the  same  manner  by  premonition  and  requisition. 
After  the  Reformation,  which  set  us  free  from  the  yoke  (rf  the  Canon  law, 
people  began  to  lend  their  money  upon  personal  bonds  bearing  a  clause  for  pay- 
ment of  interest ;  and  these  new-invented  securities,  coming  in  place  of  an- 
nualrent-rights,  were  understood  to  be  heritable  like  them,  being  in  one  sense 
fcoda  pecunia. 

But  at  first  when  these  securities  crept  in^. people  under  impression  of  the 
former  practice  were  generally  anxious  to  put  the  stipulation  for  interest  upoa 

Vol.  Xm.  31  B 


$S0^  HERTTABLE^  xm  MOVEABLE.  .  Stcx.  m. 

N^  75.,      such  a  footing  as  to  evade  this  objection.    One  common  clause  was,  to  oblige 

the  debtor  to  pay  at  the  term,  and,  in  case  of  failure,  to  pay  interest  in  name 
of  damages;  which  was  thou^  less  liable  to  objection  than  to  stipulate  inte- 
rest directly.  In  such  a  case,  if  the  creditor  died  before  the  term  of  payments 
the  bond  was  simply  moveable, :  not  bearing  interest  at  that  period,  and  conse- 
-     quently  not  being  ?i. feodum  pecunia. 

Sir  Thomas  Hope  in  hrs  Minor  Practiques,  §  io3,  observes,  that  the  great 
variety  there  was  in  the  clauses  stipulating  mterest  made  the  Court  very  un- 
certain in  their  dteisions ;  *  sometimes  thgr  judged  no  bonds  to  be  heritable, 

*  except  they  bore  a  clause  to  infcft  j  other  times,  they  found  a  bond  heritable 
'  without  a  clause  of  infeftment,  if  it  bore  an  obligementto  pay  annualrent 

*  to  the  creditor,  as:well  infeft  as  not  infcft/  But  then  h^  concludes  with  this 
observation,  *  that  at  last  they  found  it  heritable,  albeit  it  want  both  clauses,  if 

*  it  bear  obiigement  to  pay  annualrent/  And  to  shew  that  this  is  to  be. under- 
stood in  general,  whether  the  creditor  die  before  or  after  the  term,  he  puts  a 
casein  the  paragraph  immediately  following  as  the- only  exception,  the  same 
that  is  abave  mentioned,  viz.  where  the  bond  bears  annualrent  after  the  term* 
of  payment  in  case  of  failzie,  that,  in  that  case,  if  the  creditor  die  before  the 
tetm,  the  bond  is  considered  as  simply  moveable.:  And  with  him  agrees  Sir 
George  M*Kenzie,  Book  2.  tit.  2.  {  5.  pronouncing,  in  general,  bonds  bearing 
annualrent  before  the  1641-,  to  be  heritable  to  all  effects.  . 

But  we  have  a  greater  authority  for  this^  doctrine  than,  any  of  our  authors 
viz.  the  statute  law.     The  act  3^  Pari,  1661,  enacts  *  All  contracts  and  obli- 

*  gations  for  sums  of  mcmey,  containing  clauses  for  payment  of  annualrent  and 

*  profit,  to  appertain  to/the  nearest  of  kin,  and  to  the  defunct's  executors  and 

*  legatars;  but  that  s\ich  bonds  shall  not  fall  under  single  escheat,  nor  shall 

*  any  part  thereof  pertain  to  the  relict  >r<?  relicta,  nor  to  the  husband  >r^ 

*  mariti:     And  it  also  declares  this  to  have  been  the  law  of  Scotland  before 
the  1641,  as  is  above  made  out.  ^ 

The  doctrine  laid  down  for  the  relict,  is,  that  bonds '  bearing  interest,  where 
the  term  of  payment  of  interest  is  not  come  at  the  creditor's  death,  are  deemed 
simply  moveable,  so  as  to  fall  under  the  jus  mariti  et  reiicta,  and  to  be  carried 
by  single  escheat.  But  this  seems  to  be  a  whimsical  doctrine,  without  any  ra- 
tional foundation^  The  parties  are  agreed,  that  personal  bonds  bearing  interest 
are  heritable,  as  having  come  in  place  of  annualrent-rights.  All  our  authors 
say  so,  and.  the  point  cannot,  be  controverted.  But  an  infeftment  of  annual- 
rent  has  ever  been  held  an  heritable  subject  a  principio,  descendible  to  the  heir 
at  whatever  time  the  creditor  dies ;  even  supposing  him  to  die  before  the  first 
term's  payment  of  the  annualrent;-  and  therefore,  the  same  must  hold  as  to 
personal  bonds  bearing  interest  or  annualrent.  If  interest  be  stipulated  jfrom 
the  date  of  the  bond,  it  is  a  feodum  pecunia  ;  and  therefore  heritable  as  well 
before  the  term  6f  payment  of  interest  as  after. 
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«*  The  Lords  adhered;  and  what  principally  seemed  to  move  them  was,  the       No  75, 
V  aathority  of  the  Lord  Stair,-!.  2.  tit.  i.  §  4, ;  and  of  M*Kenzie,  Bouk  2.  tit.  2. 

:  i 9" 

Rtm.  Dtc.  No  96.  />.  170. 

*^*  This  case  is  also  reported  by. D.  Falconer  : 

"  Mrs  Crajo  pursued  her  husband's  executors  for  hex  Jus  relicCa,  in  a  bond 
granted  to  him  at  Whitsunday  1744,  payable  with  interest  the  Martinma§ 
thereafter,  he  having  died  before  the  term. 

Defence,  The  sum  bearing  interest  from  the  date,  was  from  the  beginning 
heritable,  as  to  the  interest  of  the  fisk  and  relict. 

The  Lord  Ordinary,  8th  January  1747,  "  in  respect  that  neither  tfic  prin- 

-  cipaJ  sum  nor  the  first  term's  annualrent  contained  in  the  bgnd  in  question,  be- 
•  camepayable  at  Captain  Craig's  death,  therefore  found  that  the  said  bond  feU 

binder  the  jus  relicta'' 

Pleaded  in  a  reclaiming  bill ;  By  the  Canon  law  annxialrent  was  forbidden  to 
be  taken  for  money  ;  and  hence  the  custam  was  introduced  of  buying  annual- 
rents  out  of  lands,  that  thereby,  people  might  profitably  employ  their  money  ; 
'which  rights  were  always  looked  upon  as  heritable.  As  the  authority  of  that 
law  wore  out,  and  bonds^  were  taken  for  money  bearing  interest,  these,  after 
the  example  ofannualrent-rights,  were  reckoned  to  be  feoda  pecunice,  and  also 
heritable ;  but  at  first  there  was  some  doubt  as  to  the  validity  of  such  oblig.i- 
tions,  and  therefore  the  principal  sum  was  taken  payable  at  a  term  ;  and  in 
case  of  faikie,  «ln  obligation  for  interest  as  penalty  j  and  such  bonds  were  re.u 
sonably  constructed  moveable  before  the  term  of  payment.  Hope  in  his  Minor 
Practiques,  §  103.  observes  the  great  variety  df  stile  in  clauses  for  annualrent; 
and  thence  the  difficulties  the  Lords  were  in  of  finding  the  bonds  heritable  or 

-  moveable ;  and  concludes,  that  they  found  bonds  heritable  containing  clauses 
•<of  annualrcirt.    And  that  he  means  this  of  the  case  of  the  creditor's  death 

happening  before  the  term  of  payment,  appears  from  the  exception  he  m.^kcs 

of  bonds  bearing- annualrent  in  case  of  failxie,  which  nevertheless  are  heritable 

after  that  term:  And  the  statute  x65i  enacts,  that  all  bonds  bearing  annual- 

irent,  shall  bdong  to  executors,  but  shall  not  fall  under  single  escheat,  iK>r  any 

part  thereof  Ijclong  to  the  relict. 

As  it  is  fixed,  that  bonds  bearing  annualrent  are  heritable  with  regard  to  the 
relict,  no  reason  can  be  given  why  they  should  be  moveable  before  the  term  of 
payment :  And  indeed  the  pursuer,  in  her  pleading  before  the  Lord  Ordinary, 
iias  been,  obliged  to  recur  to  the  brocard,  Non  omnium  qua  a  majoribus  constu 
"  tuminr  ratio  reddi  potest ;  and  rest  entirely  on  the  authority  of  decisions.  But 
this  point  is  not  yet  fixed,  and  the  decisions  do  not  come  up  to  the  quesrion, 
several  of  them  being  io  the  case  of  interest  stipulated  after  the  term  of  pay« 
ment  nomine  danmi  ;  in  that  ult.  July  1666,  Gordon  against  Keith,  No  74.  p. 
5505.,  it  was  only  found,  that  after  the  term  of  payment  the  sum  was  heritable 
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as  to  the  fisk;'in  that,  26th  June  1608,  Dick  against  Ker,  No  18.  p.  3629.,  a 
bond  was  found,  moveable  pioad  fiscum^  which,  was  undoubtedly  so,  being 
granted  after  the  creditor's  rebellion. 

Answered  ;  When  upon  the  decline  of  the  authority  of  the  Canon  law,  bonds 
were  taken  for  interest,  these  were  said  to  be  feoda  pecunia^  as  come  in  place 
of  annualrent-rights,  which  were  proper  feus,  and  hence  were  reckoned  heri- 
table;  but  without  just  ground,  as  having  no  relation  to  land  or  any  tenure.. 
However^  it  being  settled  that  they  were  heritable,  before  the  weakness  of  the  * 
foundation  on  which  the  practice  rested  was  adverted  to,  the  general  maxim 
could  not  be  changed ;  but  the  Jjudges  receded  from  it  as  far  as  they  could,  by 
making  them  moveable  before  the  term  of  payment.  And  it  would  not  now 
import,  though  the  reason  of  this  distinction  could  not  be  perceived ;  which 
yet  might  have  been,  that  they  supposed  the  creditor  stipulating  his  payment 
at  a  day,  intended  to  have  it;  and  so  the  money  might  be  looked  upon  as  lying 
by  him ;  but  after  the  term,  if  he  did  not  call  for  it,  it  was  plain  he  considered 
it  as  a  fund  profitably  employed. 

The  case  has  been  always  so  dfecided,  Douglas  against  Macmichael,  No  72, 
p.  55C4.;  in  that,  Gordon  against  Keith,  it  was  found  the  coming  of  the  term 
of  payment  made  the  sum  heritable  ;  and  in  that,  Dick  against  Ker,  the  point 
litigated  and  decided  was,  that  the  bond  was  moveable  before  the  term  of  pay- 
ment  of  the  annualrent.  The  act  of  Parliament  made  no  rights  heritable 
which  were  not  sp  before  ;  and  Stair's  opinion  is  express.  Book  3.  tit.  4.  $  24*. 
and  tit.  8.  §  47. 

The  Lords  adhered.     See  Husband  and  Wife. 

Act.  Ltckbart  &  .J.  Ertkine, .  Alu  H.  Horn.  Clerk, .  Glhs%n. . 

D.  Falconer^  v,  2.  No  14.  p.  16.. 
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A  husband 
took  a  bond 
payable  to 
himself,  his 
heirs,  execu- 
tors, and  as- 
signees at  a 
ceitain  terni, 
with  interest 
from  its  date. 
The  narrative 
declared  the 
sum  to  be 
solely  for  the 
use  of  a  third 
person.    The 
husband  hav- 
ing died  be-  -, 
fore  the  term 


1765.    July  9^        Katharine  Stewart  against  Charles  M*Farlane,  gtc. 

John  M'Farlane,  husband  of  Katharine  Stewart,  Feb.  ir.  1763,  lent  the  sum 
of  L.  loo  Sterling  to  Hugh  M'Farlaoe  of  Callichraw,  for  which  he.  took  a  bond, 
in  the  following  terms :  *  I  Hugh  M'Farlane  of  Callichraw,  grant  me  to  have 

*  borrowed,   and  actually  received,   from  John  M'Farlane  tacksman  of  the 

*  bridge  of  Mitchell,  the  sum  of  L.  100  Sterling,  money  foresaid,,  is  allenarly 

*  lent  out  for  the  use  and  behoof  of  Charles  M^Farlane,  son  of  Duncan  M*Fay- 

*  lane  in  bridge  of  Mitchaell ;  and  the  interest  of  the  said  sum,,  at  fivc/^r  cent. 

*  is  to  be  uplifted  by  the  said  John  M*Farlane,  during  his  own  lifetime ;  the 

*  foresaid  John  M'Farlane  stall  reserving  the  management  of  the  foresaid  sura  of 

*  L.  100,  during  his  own  liferime  or  pleasure,  and  to  renew  this  bond  as  oft  as 

*  needful,  renouncing  all  exceptions  and  objections  to  the  contrary.     Which 

*  sum  of  L.  100  Sterling,  with  the  due  and  ordinary  annualrent  from  the  term 
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*•  of  Martinmms  last  bypast,  at  which  term  the  same  was  borrowed,  notwith-r 
^  standing  of  the  date  hereof,  to  the  term  of  payment  underwritten,  I  bind 
^  and  oblige  my  heirs,  executors,  successors  and  intromitters  with  my  goods 
*'  and  gear  wfaatsomever,  thankfully  to  content,  pay,  and  again  deliver,  to  the 
'  said  John  Nf'Farlane,  his  heirs,  executors,  or  assignees  whatsomever,  aad  that 
'  upon  the  term  of  Martinmas  next  to  come.' 

Of  this  date,  July  5.  1763,  being  posterior  to  the  date  of  the  said  bond,  the 
said  John/  M^Farlane  made  a  will,  by  which  be  appointed  Duncan  M'Farlane 
his  brother- german,  and  father  to  Charles  the  defender,  his  executor,  burden* 
ing  him  with  payment  of  certain  legacies  to  his  friends,  and,  among  others, 
with  aooo  merks  to  Charles  the  defender ;  and  further,  he  appointed  him  re-^ 
sidaary  legatee,  directing  his  father,  Duncan  the  executor,  to  pay  to  him  what* 
ever  free  subject  there  should  remain  after  clearing  his  debts  and  legacies  in  the 
wilL  It  was  likewise  provided,  that  this  will  should  not  prejudge  the  interest 
of  Katharine  Stewart  my  spouse,  in  the  subjects  in  communion  between  them. 

John  M^Farlane  having  died  before  the  term  of  payment,  his  widow,  the 
pursuer,  brought  an  action  against  the  defender  for  payment  of  one  half  of  the 
&um. contained  in  the  bond,  as  belonging  to  her,  Jure  reKcta. 
.  Against  this  action  it  was  pleaded  for  the  defender.  That,  by. the  form  of  the 
bond,  the  money  at  John's  death  was  not  in  bonis  of  him,  but  it  belonged  to 
the  defender  :  That  it  appeared  from  the  narrative  of  the  bond^  that  the  money 
was  lent  out  alienarly  for  his  use  ;  and^  though  the  administration  of  it  was.re^- 
served  to  him,  and  the  sara  .taken  payable  to  him,  his  heirs,,  oc  assignees  j.. yet 
that  could  import  no  more  than  a  power  to  alter,  if  he  thought  proper ;  whicli, 
if  he  did  not  do,  the  contents  of  the  bond,  in-  virtue  of:  the  narrative  clause,  be- 
came his  property,  immediately  upon  his  uocle''S  death,  without  being,  accounb- 
ed  pert  of  the  de&nct's  moveables,,  subject  to  the  admiuistration  of  his  executor, 
or  the  legal  provisions  of  his  wife«'  As  to  the  apparent,  ctmtradiction  between 
the  narrative  and  obligatory  clause  in  the  bond,  no  weight  can  be  laid  upon 
this  circumstance,  when  it  was  considered,  that  ther.9  could  be  no  dubiety  as  to 
the  intention  of  the  gjranter. .  The  bond  was  wrote  in  the  country,  by  Hugh 
MTarlane  the  debtor,  a  man  unacquainted  with  business ;  but  the  inaccuracy 
occasioned  by  his  ignorance  will  never  be  taken  hold  of  to  defeat  the  evident 
intention  of  the  crtditor. 

It  was  contended^  on  the  other  hand,  by  the  pursuer,  That  the  bond  was  not 
of  such  a  tenor  as  to  give  the  defender  any  right  thereto,  exclusive  of  the  heirs 
and  executors  of  the  defunct.  The  obligatory  clause  is  that  only  by  which  any 
obligation  can  arise,  or  any  right  be  established  by  a  deed  of  this  kind ;  and, 
though  the  narrative  may  contain  ajod  set  fortli  what  the  creditor  intended  to 
do,  yet  the  obligatory  part  was  only  to  be  regarded  in  determining  the  question 
to  whom  the  contents  of  the  bond  did  belong.  In  this  case,  the  money  is  ex- 
pressly taken  payable  to  himself,  his  heirs,  and  executors  whatsonxpver ;  but 
even  the  narrative  provides,  that  it  should  be  under  his  management  during  his 
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No  '76.       Kfctime  or  pJeaaurc,     The  pursuer  always  understood  it  as  a  fulc^  that,  when 

there  was  a-  discrepancy  between  the  narrative  of  a  deed  and  the  obfigatory 
part,  thc^question  behoved  to  be  decided  according  to  the  last,  as' the  Uterarum 
Migdth  arose  from  tliis  only,  and  not  from  the  narrative,  whatever  it  mig^t 
contaifk  concerning  the  intention  of  the  creditor. 

But,  ev-en  supposing  the  bond  so  conceived  as  to  give  the  defender  a  right 
txcIusive>of  the  executor ;  yet  the  interest  of  the  pursuer  could  not  be  affected 
thereby ;  as,  by  her  husband's  death  before  the  term  of  payment,  tbii  bond, 
.  like. bis  other  moveables,  remained  in  daniV  of  him,  subject  tocher  ^j  r«//r/<r: 
That  this  was  abundantly  evident  from  the  obligatory  part  of.  it ;:  and  tfae^nar- 
rative,  at  the  most,  can  be  considered  only  as  a  destination  of  succession  to 
Charles.  Upon  John's  death,  Charles  could  not  validly  dtsctfaarge.  this  bond ; 
he  oould  only  have  sued  the  executor  to  confirm  it,  as  in  bonis  of  the  deceased, 
and  then  either  to  assign  it  to  him,  or  uplift  the  contents,  and  pay  them  over 
to  him.  It  is  indisputable,  that  xhz  jus  r^r/rVto  extends  to  all  personal  bands 
bearing  interest  from  their  date  ;  if  the  husband  jdies  before  the  termof  pay- 
ment, such  bonds  have  always  been  considered  as  simply  moveable,  before  that 
period  arrive.  Neither  could  the  destinattoo  of  this  bond  ever* be  consideied 
in  the  light  of  a  special  legacy  to  Charles.;  and,  therefore,  not  reVncable  by  .a 
general  testament ;  for  the  obligation  in  the  bond  itself  is  taken  to  the  defunct's 
heirs  and  assignees,  and  the  subsequent  disposition  conveys  every  bond  or 
ground  of  debt  to  Duncan,  whom  he  had  named  his  executor;  which  clearly 
comprehends  the  bond  in  question,  amongst  the  other  moveables  belonging  to 
Jiim  at  the  time  of  his  death. 

*'  Thx  Court  found,  That  the  pursuer's  husband  having  died  be&re  the  term 
of  payment  of  the  bond  libelled,  she  hath  right  to  one  half  of  the  principal 
^um,  interest,  -and  penalty  therein  contained,  jure  relicta^  and  remit  to  the 
Lord  Ordinary. to  proceed  accordingly;  and,  upon  a  reclaiming  petition,  ad*- 
hcred." 

.  Ji.tt.Rac.  &  Surnet*  Alt.  Pairici  Murray, 

A.  C.  FoL  Die.  V.  3.  p.  265.    Fac.  Col.  No.ii.p,  55, 
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Effect  of  the  death  of  debtor  or  creditor  before  the  term  of  payment, 
ia  cases  of  bonds  heritable  by  clause  of  iufeftment. 


1615.     February  yr 


Nasboth  against  Lord  Hay. 


In  an  .action  pursued  hy  Henry  Nasmith  heir  to  JohnNasmith  contra  my 
Lord  Hay,  to  hearaod  sec  a  bond  of  24,000  merkg.  made  to  the  said  John  by 
xht  said  Lord  Hay,  which  was  regiscrated  in  his  own  time,  tp  be  transferred,  the 
Lords  fandthat  the  bond  could  not  fall  to  the  heir,  because  before  the  term  of 
payment,  which  was  Whitsunday.  1614,  John  Nasmith  died;  and  that  not- 
withstanding  the  said  bond  bore  an  heritable  clause,  viz.  in  case  of  payment  to. 
infeft  the- said  Joha.in  an  aanuairent  of  24,000  merks. 

Fol.  Die.  v.i.p.  370.     Kerse,  MS.  foL  132,  ,. 


^3-    7^b  ^5- 


Anderson  against  Anderson* 


In  an  action,  Anderson  «?>»^r^r  Anderson,  for  delivery  of  writs  and'obli ra- 
tions to  the  pursuer,  as  heir  to  the  defunct,  to  whom  the  obligation  was  made, 
The  Lords  felind,  that  an  obligation  made  upon  borrowed  money,  to  be  paid 
ata  term,  ,before,which  term  of  payment  the  creditor  died,  remained  an  he- 
ritable  bond,  and  ought  to  be  deliircred  as  pertaining  to  the  heir  of  the  defunct 
and  dot  to  his  executors,  becaruse  the  same  contained  aclause  therein,  whereby  the 
debtor  was  obliged  by  the  bond  to  give  a  present  infeftment  of  annualrent  to 
the  creditor  at  the  time  of  the  bond;  which. clause  not  being  conferred  to  be 
done,  in  case  of  failxi«  of  payment  of  the  principal  sum,  at  the  term  appointed 
but  the -debtor  being  obliged  in  the  mean  time,  before  the  term,  to  give  the  said 
infeftment,  albeit  no  infeftment  followed,  yet  the  bond  thereby  remained  he- 
ritable.     This  appears  to  disagree  a  little  from  a  decision,  Wallace  contra  Mac- 
Dougal,  whereof  mention  is  made,  February  i2ih  1623,  voce  Husband  and  Wife  • 
except  that  in.  this  case  the  clause  to  give  infeftment  is  not  put  off  till  tailzie  of 
pa>yment,  but  presently  to  be  taken. 


AcVNicoI^Wf  jvn^ 


Alt.  Ntc%Uon^  ifn. 


Clwk,  Gi'hcm. 

Durie,  p.  73. 
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1683.     November. 


Gordon  against  Ker. 


Andrew  Ker  having  granted  bond  to  Robert  Balfour  for  the  sum  of  L.  ia» 
bearing  an  obligement  to  infcft  the  said  Robert  Balfour,  in  an  yearly  annual- 
rent  out  of  certain  lands  for  security  of  the  sum,  and  a  personal  obligement  to 
pay  the  same  without  requisttionf,  and  Robert  Balfour,  the  said  Andrew's  heir, 
having  assigned  the  bond  to  Mr  WiUiam  Gordon  advocate,  and  he  having  pur* 
sued  Andrew  for  payment ;  alleged  for  the  defender,  That  Robert  Balfour  the 
pursuer's  cedent,  having  assigned  the  same  to  James  Melvil  for  a  debt  due  to 
Wm,  the  same  became  extinct  by  compensation.  Answered^  That  the  bond  bear- 
ing an  obligement  to  infeft,  was  •  heritable,  and  the  aesigtiation  being  granted 
to  Melvil  upon  death-bed,  was  null  and -could  not  be  sustained  in  prejudice  of 
the  pursuer's  cedent,  who  was  heir.    Replied^  That  albeit  the  bond  was  heritable 
'by  destination,  yet  the  creditor  having  died  before  the  term  of  payment,  the  sum 
was  moveable,  and  so  might  have  been  assigned  on  death-bed,  or  disposed  upon 
vby  testament,  as  in  the  case  of  bonds  bearing  annuali-ent,  granted  before  the 
act  of  Parliament  1661  j  which  albeit  they  were  heritable  in  their  own  nature, 
yet  if  the  creditor  died  before  the  term  of  payment  they  became  moveable,  as 
is  clear  by  several  decisions,  and  particularly  Anderson  against  Anderson^  No  78. 
p.  5513,  and  the  29th  of  June  1624,' Smith  against  Anderson's  Relict,  No  69.  p. 
5503;  and  the  13th  June  1627,  Nicolson  against  Lyell,*  where  a  bond,  bearing 
an  obligement  to  infeft,  was  found  to  belong  to  a  husbandyur^  mariti,  and  did  fall 
to  his  executors,  he  having  deceased  before  the  term  of  payment.     Duplied^  That 
there  is  a  gr^at  difference  betwixt  bonds  bearing  obligement  to  infeft,  which  are 
i  heritable  ab  initio,  and  of  their  own  nature,  and  bonds  bearing  annualrent,  which 
are  only  heritable  after  the  term  of  payment  of  the  annualrent,  in  which  case 
the  bonds  being  moveable  before  the  term  of  payment,  the  sum  belongs  to  the 
.creditor's  executoi^  i    whereas  in  the  other  case,  the,  bond  being  heritable  by 
rdesitination  ab  initio^  albeit  the  creditors  die  before  the.  term  of  payment,  y^t 
the  same  belongs  to  his  heir  in  respect  of  the  obligement  in  the  bond  to  infeft. 
And  Smith  against  Anderson's  Relict,  doth  not  meet  this  case  ;  because  in  that 
1  case,  the  bond  did  bear  an  obligement  to  make  payment  of  the  sum  at  a  cer- 
tain terra,  and  failing  thereof  to  infeft ;  in  which  case  the  sum  was   found 
moveable  before  the  term  of  payment,  which  vastly  differs  from  the  case  of  a  bond 
bearing  an  obligement  to  infeft  ab  initio  before  the  term  of  payment,  which  makes 
the  sum  heritable.    The  Lords  found  the  sum  heritable  ab  initio^  in  respect  of  the 
obligement  to  infeft,  and  that  the  creditor  dying  before  the  term  of  payment, 
could  not  assign  the  same  upon  death-bed  in  prejudice  of  his  heir;  and  thcre- 
.fore  preferred  Mr  "William  Gordon  the  pursuer  to  the  sura. 

Fol.  Die.  V.  1.  p.  370.'   Sir  P.  Home,  MS.  v,  i.  No  474. 
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%*  P.  falconer  reports  the  same  case : 

Mr  William  Gordon;  as  assignee  constituted  by  Andrew  (Balfour,  heir  to  No  ygi 
Robert  Balfour,  in  and  to  a  bond  granted  by  Andrew  Ker  to  Robert  Balfour, 
(for  secinrity  of  which  sura,  Andrew,  was  obliged  to  infeft  his  creditor  in  an 
annualrent  forth  of  his  tenement  in  Edinburgh,)  did  intent  action  against  the 
heir  of  the  said  Andrew  Ker  for  payment.  It  was  alleged^  That  this  sum  was 
moveable,  the  creditor  having  died  before  the  first  term*s  payment  of  the  an- 
nualrent, and  that  the  defunct  had  assigned  the  same,  in  Grouts  of  Andrew 
Melvil,  to  whom  Ker  was  creditor,  and  so  had  ground  of  c^ihpensation.  Tt 
was  answered  for  Mr  William  Gordon,  That  this  bond  was  heritable  4tb  inith^ 
seeing  it  bore  an  obligement  to  infefc  before  the  term  of  payment,  and  conse- 
quently  he,  as  assignee  from  the  heir,  was  preferable  to  any  assignation  made 
thereof  on  death-bed  by  the  defunct ;  and  that  albeit  bond^,  which  were  only 
heritable  by* a  destination  for  payment  of  annualrent,  were  moveable  before  the 
term  of  payment,  yet  bonds  bearing  an  obligement  to  infeft,  were  heritable 
ab  initio]  as  was  clear  by  the  decision  15th  July  1623,  Anderson  contra  Ander- 
son, No  78.  p.  5513. ;  and  the  decision^' Smith  agamst  Anderson's  Relict,  No  69. 
p.5503.  is  only  where  the  bond  bore  an  obligement  to  make  payment  at  a  certain 
term,  and  failing  thereof,  to  infeft ;  in  which  case,  the  sum  was  found  moveable  '     ' " 

before  the  term  of  payment  only*  -  The  Lords  preferred  Mr  William  Gordon, 
and  found  the  bond  heritable  ab  tniiix>,  alth4>ugh  before  the  term  of  payment 
the  creditor  was  deceast. 

P.  laUoner^  No  73.  p.  48. 

*^*  Founfainhall  also  reports  this  case  : 

A  CAUSE  pursued  by  Mr  William  Gordon  advocate  contra  Ker  and  Balfour, 
was  reported  by  Forrct:  The  debate  was  upon  an  heritable  bond  bearing  o- 
bligement  to  infeft ;  the  creditor  dies  before  the  terna  of  payment  of  the  an- 
inialrent,  no  infeftment  having  been  taken  on  it;  it  was  contended,  That  this 
sum  was  moveable  before  the  term  of  payment,  (as  in  other  bonds  only  herit- 
able by  a  clause  of  anfiualrenf,)  and  so  fell  to  his  executors,  seeing  ilt  did  not 
begin  to  be  heritable  tiH  the  elapsing  of  the  term,  and  that  the  obligement  to  infeft 
preceded  the  personal  clause  for  paying  the  annualrent ;  and  cited  a  decision  in 
Durie,  15th  June  1627,  Nicolson  contra  Lyle,  voce  Husband  and  Wife,  where 
an  heritable  sum  before  the  term  of  paymerit  was  found  moveable  ;  and  such  a 
sum  as  this  by  the  5xst  act  of  Parliament  1661,  is  arrestable  before  infeftment. 
But  this  is  by  virtue  of  that  statute  only.  Yet  the  Lords  found  no  difficulty 
in  this  case,  but  unanimously  determined  it  to  be  heritable,  a  prirno  momento  it 
was  subscribed  ;  like  a  bond  payable  to  one*s  heirs  and  assignees,  secluding  his 
executors ;  as  being  the  party's  express  meaning  and  design  to  have  such  sums 

Vol.  Xni.  31  C 
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heritable  ab  iniiio  ;  whereas  in  the  other  cases,  it  is  only  the  payment  of  the 
annualrent,  and  its  term  being  come,  that  makes  it  to  be  reputed  an  heritable 
right ;  because  of  old  before  the  reformation,  annui  redditus^  our  annualrents 
by  infefcment,  were  (to  elude  and  evacuate  the  canon  law  prohibiting  usury,} 
only  constituted  by  sasines  out  of  l&nds. 

Fountainballj  v.  i.  p.  251. 


*^*  This  case  iis  also  reported  by  Harcase : 

Found  that  bonds  bearing  an  oSUgement  to  infeft  are  heritable  ab  initio,  eren 
iffom  the  very  date,  though  the  creditor  die  before  the  term  of  payment ;.  and 
therefore  that  such  could  not  be  disponed  in  lecto.. 

Harcarsty  (Bonds.)  Afe  19a  /.  43-  ^ 

%*  In  conformity  with  the  above  was^  decided  the  case  of  Stewart  of  Par^ 
dovan  against  Stewart  of  Torrcnce,  26th  June  1705,  No  14,  P...149,  No  41^; 
g.  7P3^.  and,  No  15.  p.  2767.. 
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1718.    February:.       Robert  Fisher  against  Marion  Pringle;  . 

The  question  occurred  betwixt  these  parties,  aboxH^  an  heritable  bofid,  hav^ 
ing  a  clause  of  ii^eftcnent,  tbe. debtor  dying  before  the  term  of  payment ;  whe-:- 
ther  it  was  heritable  or  moveable?  And  it  was  contended  for  Bjohcxt  Fisher,,  who 
had  paid  the  debt  as  heir  of  the  defunct,  It  is  a  general  rule,  that  all  heritable 
sums  are  moveable  before  the  term  of  payment ;  and  therefore  he  ought  to  be 
relieved  of  this  debt  by,  Marion  Pringle,.  who  had  intromitted  with^the  defunct's 
moveables. 

The- defender  noticedfThat  this  assertion  proceeds  frdma^mistaken  .notion  of 
law,  as  if  all  l)onds  indistinctly,  whether  moveable  or .  heritable,'  were  under.- 
stood  to  be.  moveable  before  the  term  of  payment ;  whereas-  indeed  that,  rule 
only  holds  as  to  moveable  bonds,  which  before  164 1^  were  heritable  after  the 
term  of  payment,  a&to  executors ;  and  to  this  houc  exclude  the  relict  and  the 
fisk  when  that  term  is  once  past ;.  but  he  believes  it  wm^  never  once  doubted, 
that  an  heritable  bond  was  by  the  destination  a  debt  due  by  the  heir,  without 
regard  to  the  term  of  payment,  or  any  other  consideration.  And  for.  clearing 
this  point,  it  was  noticed^.  That  our  lawyers,  until  their  doubts,  were  settled  by 
acts  of  Parliament,  did  always  reason  from  the  intention  or  destination  of  the 
parties  to  infer  a  ^um  heritable  or  moveable,  so  as  to  befal  the  heir  or  executor, 
where  they  could  not  clear  the  point  from  the-  nature  of  the  thing ;  and  there- 
fore, in  determining  the  nature  of  sums  secured  by  bonds  bearing  interest, 
where  the  sum  looked  like  a  stock  or  estate  yielding  termly  or  yearly  profits. 
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xhcy  concluded  that  it  was  intended  as  a  setticmient  for  the  hei'r^  before  the  act       No  SOt 
idfi  *  5:  but  at  the  sapic  time  they  held,  that  before  it  yielded  interest,  or  be- 
came payable,  it  was  to  be  understood  moi^eable ;  whether  because  the  credi- 
tor had  dot  coaapleted  his  intention  .of  making  it  bear  interest,  by  letting  it 
Ke  after  the.  term  of  payment,  or  because  the  Judges  were  willing  by  that  be- 
nign iaterpcetation.to  favpqr  executors  and  younger  children,' who  by  the  other 
rigorous  GonsiructioQ  Mrere  frequently  brought  to  misery,  is  not  defined  by  our 
wjfitejs ;  only  it  is  certain  that  bonds  of  their,  own  nature  moveable,  were  al- 
ways deemed,  as  to  succession,  heritable  or  moveable^  ^according  to  that  rule^ 
until  the  act  1641,  that  all  such  bonds  were  adjudged  moveable,  except  quoad 
fiscum  et  relktam  ;  as  to  which,  they  remained  still  under  the  former  regulation^. 
And  indeed' there  could  have  been  no.  question  op  ambiguity  concerning  any 
other  kind  of  right,  except  moveable  bonds  bearing  interest  j  for  as  on  the  one 
hand,  bills,  ticket^,  notes,  fitc-  behoved  to  be  looked  upon  as  moveable,  beiii* 
only  securities  for  th?  naked  delivery  of  moveable  sums  ;  so  on  the  other  hand 
infeftments,  dispositions,  and  all  bonds  secured  by  infcftment,  must  needs  be 
looked  upon  as  heritable,  since  here  was  a  real  security  in  land  for  the  payment 
of  the  debt ;  and  as  an  heritable  bond  is  equally  a  charge  upon  the  granter's 
lands,  whether  he  die  before  or  after  the  term  of  payment,  since  there  is  no 
doubt  of  the  grantcx's  intention  to  burden  his  heritage  with  the  debt,  it  seems 
manifest,  that  as  to  bonds  so  secured,  there  can  arise  no  diiBculty  upon  the 
granter's  dying  before  or  after  the  term  of  payment ;  and  therefore  it  must  be 
understood,  that  the  rule  cited  for  the  pursuer  takes  place  only  in  moveable 
bonds  bearing  interest,  agreeable  to  Lord  Stair's  sentiment,  lib,  2.  tit.  i.  (  4. 
in  these  words,   *  But  sums  only   heritable  by  destination  for   annualrent 
*  are  moveable   till  the  first  term  of  paynient  of  the  annualrent  be  past.' 
But  further,   it  wjU  not  be  doubted  that    the   creditor    and  granter's  in- 
tentions  respectively,  when  expressed,  terminate  the  question,  whether  sums 
are  heritable  or  moveable?  as  is  plain  in  the  instancy  of  a  bond  secluding  exe- 
cutors;  which,  though  moveable  of  its  own  nature^  goes  to  the  heir,  even 
where  the  creditor  dies  before  the  term  of  payment :  And  from  the  same  reason- 
ing, it  is  obvious,  that  an  heritable  l>ond,  which  qf  its  own  natut^,  and  by  the 
granter's  explicit  design,  becomes  a  debt  upon  the  heritage,  must  continue  a 
debt  upon  it,  and  not    upon  the  executry,  without  regard  to  the  time  of 
the  debtor's  death.      And  the  argument  is  abundantly  stronger,  and  more 
manifest,  when  the  question  is  considered  ia  relation  to  the  heir  and  execu- 
tor of  the  granter  of  an  heritable  bond,  than  in  the  case  of  the  creditor's  suc- 
cessors ;  for  as  to  the  debtor's  successors,  it  is  clear  as  the  sun^  that  the  grant- 
er by  the  precept  of  sasine  burdening  expressly  his  heritage,  intended  that 
debt  should  affect  his  heir ;  and  whatever  influence  the  creditor's  decease  before 
jhe  term  of  payment  might  have,  in  determining  the  right  of  succession  to 
the  sum,  it  is  plain,  the  debtor's  decease  before  the  term  of  payment  could 
never  relieve  the  land,  or  consequently    the    heir  from  the    burden  of    the 

♦  Rcyivcd  by  tlic  act  1661,  c^  jz, 

31   C   2 
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No  Bo.^      debt.     Again,  if  t&e  question  la  put  concerning  the  creditor's  decease,  before* 

the  term  of  payment  of  an.  heritable  bond ;  it  ih  pretty  plain,  his  heir,  andJie 
gnly,  could  se]:ve  ind  obtain  himself  infefc  in  the  landafor  the  security  of  the 
sum :  Now,  to  imagine  that  the  executor,  should  have  ri^t  td  the  debt,  be- 
cause the  creditor  died  before  the  term  of  payment,  and  at  the  same  time  ta 
suppose,  that  the  heir  had  right  to  the  lands  pledged  in  security  of  the  diebt,  is 
too  ridiculous  to  require  an  argument  to  expose  it ;  and  it  will  shiw  a  Jbrtiori^ 
that  there  is  no  doubt^  the  heifr  of  a  granter  of  an  herital^e  bond,  and  not  the 
executor,  is  directly  liable. 

To  which  it  was  replied,  If  before  the  year  164 1,  bonds  bearing  annualrent 
were  heritable,  and  yet  remained  moreable  until  the  term  of  payment ;  why 
sl)ould  not  bonds,  heritable  by  bearing  a  clause  of  infeftment,  but  no  infeft-- 
ment  taken  thereoii,  remain  alsb  Inoveable  until  the  term  of  payment  ?  The 
intention  of  the  parties,  as  well  as  of  the  law,  to  make  the   sums  heritable, 
seems  equally  evident  in  both  cases ;  for  as  the  taking  or  granting  a  bond  in 
such  a  manner  as  the  law  now  esteems  heritable,  viz.  *  bearing  a  clause  of  in- 
••^  feftment,'  indicates  the  party's  intention  to  have  the  sum  heritably  secured; 
so  the  taking  or  granting  a  bond  before  the  year  i6ai,  in  such  a  manner  as  the 
law  did  then  esteem  heritable,  viz.   *  bearing  a  clause  of  annual i'ent,'  Equally 
points  out  the  party's  intention  to  have  the  sum  heritably  secured  ^  and  as  be- 
fore the  year  1641,  the  party's  intention  to  have  the  sura  heritable,  did  not 
render  it  so  before  the  term  of  payment ;  so  no  more  ought  it  now.     As  to  the 
argument  drawn  from  bonds,  secluding  executors ;  there  is  a  gr^jit  disparity 
betwixt  bonds,  *  secluding  executors/  and  other  bonds  ta  heirs  and  executors 
containing  a  clausfc  of  infeftment :  The  former  are  heritable  ab  initio- q^uoad  ere-- 
ditorem,  not  so  much  because  provided  to  the  heir,  as  because  the  executor  is 
expressly  excluded  ;  whereas  the  bond  in  question  is  payable  to  heirs  andexe- 
cutors  ;  and  the  clause  of  infeftment  being  but  conditional,  sciz.  *  failing  pay- 
*  ment  at  the  tenn,''  is  not  purified  till  the  term  is  elapsed,  and  no  payment 
made  ;  and  then,  and  riot  till  then,  isf  the  sum  heritfablc  quoad  creditoreni.     But 
in  the  next  place,  bonds  secluding  executors,  albeit  heritable  as  to  the  creditor, 
in  respect  of  the  express  exclusion  of  executors,  remain  moveable  quoad  debt- 
torem  ;  so  that  no  argument  can  be  drawn  from  bonds  secluding  executors,  to 
favour  the  defender's  distinction.     As  to  the  last  argument,  drawn  from  the 
creditor's  decease  before  the  term  of  payment  of  an  heritable  bond ;  the  whole 
of  this  is  a  mistake,  for  the  heir  has  nothing  ado  in  the  case  proposed  ;  as  the 
executor  has  the  only  right  to  the  sum,  (his  predecessor  dying  before  the  term 
of  payment ;)  so  he  alone  has  right  to  the  accessory  security  of  infeftment : 
Nor  is  there  any  absurdity  in  this,  more  than  in  the  case  that  daily  occurs,  viz, 
an  infeftment  of  annualrent,  where  the  executors  have  the  benefit  of  the  heritable 
right,  and  have  a  real  action  of  poinding  the  ground  for  bygones  upon  the 
infeftment,  and  not  the  heir.     And  the  reason  of  all  this  lies  in  the  regard  the 
law  has  to  the  creditor's  destination,  and  manner  how  he  would  have  his  sue- 
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cession  regulated  ;  and  in  that  view  considers  infeftment  a«  accessory,  not  as  a       Nq  go, 
principal  part  of  the  contract. 

'  *  It  is  informed,  that  the  Lords  found  the  bond  moveable ;  and  consequent- 
Iv  sustained  action  against  the  executor.* 

FoL  Die.  V.  I.  p.  370.    Rrm.  Dec.  v»  1.  No  lo,  p.  19. 


1 738.     December  8. 

The  Creditors  of  Menzies  against  The  Executors  of  Menzies. 

« 

A  bond  containing  a  clause  of  infeftment,  on  which  no  infeftment  had  fol- 
lowed, found  to  belong  to  the  heir,  though  the  creditor  died  before  the  term  of 
payment.  " 

Kilkerrariy  (Heritable  and  Moveable.)  No  i.  /.  243. 

*^*  C.  Home  reports  the  same  case  : 

«  Sir  William  Menzies  of  Gladestains  granted  a  bond  of  provision  to  his 
second  son  Willinm,  wherein  he  obliged  himself  to  pay  to  him,  his  heirs,  exe- 
cutors, or  assignees,  the  sum  of  L.  500  Sterling  at  the  firat  term  of  Whitsunday 
or  Martinmas  after  his  decease,  with  annualrents  during  the  not  payment  there-* 
of,  after  the  said  term  of  payment ;  and,  for  his  further  security,  he  obliged 

Himself  to  infeft  the  said  William  in  an  annualrent  of ,  &c.  to  take 

effect,  and  be  payable  to  him,  at  the  first  term  after  the  grantcr's  decease. 
William  lived  some  time  after  the  date  of  this  bond,  but  died  before  his  father, 
without  taking  infeftment ;  and,  upon  the  decease  of  both,  a  competition  arose 
betwixt  the  executors,  the  heir  of  line,  and  the  heir  of  conquest  of  William,  , 
each-  pretending  a  right  to  the  bond. 

For  Mary  Menzies,  &c.  executors  to  William,  it  was  contended^  That  as,  by 
the  practice  of  the  Court,  bonds  bearing  annualrent  having  always  been  held 
heritable,  except  in  so  far  as  it  has  been  varied  by  the  statute  1661  cap.  3a;  so,  by 
the  same  authority,  it  was  established,  that  where  a  bond  was  conceived  in  such 
a  manner,  that  annualrents  were  not  to  run  upon  it  till  after  a  certain  term  pre- 
vious thereto,  the  bond  was  to  be  held  a  moveable  subject  as  to  all  respects 
whatsoever ;  and  the  reason  of  this  was  extremely  analogous  to  the  other  ;  for, 
as  the  constitution  of  annualrents  was  understood  to  constitute  thtfeudum  pecu^ 
niai  by  making  it  to  bear  fruits  ad  instarfeudi,  which  made  the  law  rank  them 
in  the  same  class  with  land-fees,  as  to  succession  ;  so,  when  no  annualrent  was 
due,  nor  begun  to  run,  the  sum  could  not  be  considered  in  that  view.  It  ap- 
peared to  be  intended  by  the  creditor  to  be  uplifted  at  the  term  of  payment, 
and  only  in  the  event  of  failure  of  payment  at  that  time,  to  be  laid  out  upon 


No  81; 
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No  8r.       interest;  and,  therefore,  if  he  should  happen  to  decease  in  the  interim,  the  a  - 

ture  of  the  bond  behoved  to  be  determined  according-  to  the  sta^e  it  .was  in  at 
the  time  of  his  death,  which  was  moveable;  and  the  stipulation  of  annualrent, 
upon  the  failure  of  payment,  could  make  no  variation,  as  depending  upon  the 
condition  of  an  uncertain  event.  Nor  has  this  rule  been  confined  to  the  case 
where  the  provision  -of  annualrent  depended  upon  a  personal  obligation  only, 
but  also  where  there  was  an  heritable  security  upon  iands^ -stipulated  for  it;  as 
particularly  June  15.  1627,  Nicolson  against  Lyle,  ^or^  Husband  and  Wife, 
where  it  is  observable  the  stile  is  precisely  the  samcAvith  that  of  the  deed  in 
question,  mutatis  mutandis.  And  indeed,  as  our  law  then  stood,  there  could 
be  no  reason  formakiog  a  difference  betwixt  bonds  which  had,  or  had  not,  an 
obligement  to  infeft  ;  for,  if  they  bore  annualrent,  they  were  as  much  heritable 
without  such  a  clause  as  with  it;  the  provision  of  annualrent  had  in  all  respects 
the  same  effects  ;  and,  if  this  was  rhe  case«before  the.act  1661,  it  does  not  ap- 
pear  how  that  statute  can  make  any  difference.  Besides,  this  very  point  was 
determined  in  Fisher  against  Pringle,  No  8o.  p.  5516.,  where  the  Lords  found  a 
bond  moveable  before  the  term  of  pay oientr though  containing  a  clause  of  infeft- 
mcnt.  Now,  to  apply  this  to  the  tenor  of  the  deed  under  consideration,  the  obliga- 
tion for  payment  of  the  principal  sum  at  Sir  Williaiii*s  decease  is  merely  personal, 
to  pay  the  sum  to  his  son,  his  heirs,  executoi:s,  8tc.  at  the  first  term  after  his 
death.  Next  follows  a  p>ovis'on,  that,  in  case  of  failure,  he  shall  be  bound  to 
pay  L.  100  of  liquidate  expenses;  thereafter,  in  the  same  event,  he  binds  him- 
self to  pay  the  legal  annualrent ;  and,  for  security  thereof,  there  follows  an 
obligement  to  infeft,- to -take  eflfect  only  after  his  decease;  whereby  it  would 
seem  that  the  obligation  for  payment  of  annualrent,  to  which  the  infbftment  is 
accessory,  is  plainly  conditional,  and  to  take  phcq  allenarly  in  case  of  failure 
in  paying  the  principal  sum. 

^Pleaded  for  John  Menzies,  the  immediate  younger  brother;  That,  seeing 
William  was  not  infeft,  it  was  not  conquest,  but  heritage,  as  is  plain  from  our 
ancient  and  only  laws  about  conquest,  ^o/i.  .Attach,  cbap.  88.  where  nothing  is 
accounted  such  but  terra^  tenementn^  feuda  ;  and  the  chap.  97.  speaking  of  the 
difference  betwixt  heritage  and  conquest,  says,  •  Statutum  est,  quod  conquestus 

*  cujuslibet  liberi  hominis  legittimi,  qui  moritur  de  ipso  sasitus  sine  hserede  de 
^  corpore  suo,  gradatim  usque  ad  primogenitum  ascendit,  haereditas  vero  descen- 

*  dit  gradatim.'  Here  the  defunct  is  supposed  to  be  sasitus  to  make  the  subject 
ascend;  so  that  even  terra  would -not  ascend,  if  the  defunct  was  not  seised 
therein ;  but  to  make  an  heritable  bond,  upon  which  no  infeftment  followed 
conquest,  would  be  an  extension  of  these  statutes,  out  of  sight  of  their  words 
and  meaning,  yea,  contrary  to  reason ;  as  the  heir  of  line  has  the  onus  tiUela^ 
and  the  burden  of  all  debts,  on  which  account  he  should  have  the  cgmmodum 
also;  consequently,  where  the  law  has  not  expressly  provided  a  subject«to  the 
heir  of  conquest,  it  should  jgp  to  tJae  heir  of  line ;  but  no  law  has  provided  any 
bonds,  and  far  less  heritable  ones,  upon  which  no  infeftment  has  followed,  to 
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the  heir  of  conquest ;  and  for  this  reason  it  was  the  Lords  found,  that  a  bond       No  81; 

secluding  executors  was  not  conquest  in  the  sense  of  law,  and  90  fell  to  the  heir 

of  line,  not  the  heirof  conquest,  Jan.  23.  1706,  Begbie,  voce  Hukxtkgz  and  Con* 

quest;  whereby  the  Court  showed  they  would  deem  nothing  conquest  but  /^rr^ip  or 

feuda,  according  to  the  express  statute,  at  least  that  conquest  required  an  im 

feftment.    It  may  be  true,  that  an  annuus  reditus  has  been  reckoned  zjeudum; 

as  Cratjg  observes;  but  then,  that  same  author,  lib.  i.  dieg.'  loJ  }  16.  and  37: 

says,  Nihil  enim  feiidi  nomine  dignamur,  nisi  id,  de  qOo  dici  potest,-  quod  N* 

obiit  ultimo  vestitus  et  sasitus,-  de  tali  pnedio  et  tenemento ;  tit.  De  Feudo  ; 

plainly  declaring^  that  no  subject  was  -deemed  zfeudum  or  tenementum^  where 

the  fcuer  vrz^nttsasUusi     Neither  is  it  surprising,  that  the  being  infeft  or  not 

infeft  shduld  alter  the  succession,  there  being  several  instances  of  this  in  law/ 

Sfee  Hope^s  Minor  Pract.  tit.  Heirs. 

For  thd  Trustees  of  Thomas -Menzics,-  the  elder  brother  and  heir  of  conquest,- 
it  was  answered  to  both  these  claims ;   isf.  With  regard  to  the  plea  for  the  exe- 
cutors, that  the  wiole  of  the  argument  anent  bonds  being  mo vcabla. or  heritable  ; 
before  or-after  the  term  -of  payment,  held  solely  in  ihe-case  of  .those  that  were 
quasi  heritable,  in  consequence  barely  of  their  bearing  amuialrent  after  the  terra   : 
of  payment ;  bpt  it  never  was  applied  tOr  such  as  were  properly,  dnd  ex  sua  na^ 
tura  heritable,  by  bearing  an  express  clause  for  infeftment  in  lands,  or  contain^ 
ing  a  clause  expressly  excluding  executors ;  these  were  always  considered  as   . 
heritable  from  their  date,  without  regard- to  the  term  of  paymeti!,  or  the  term 
of  commencement  of  annualrent^^-as.  appears  from  all  our  Jaw-books ;  Stair,  lib. 
a. -tit;  I.. 5  4.  and  Sir  Geopgc  Mackenzie,  lib.  2.  tit.  2.  §  5.  and  6. ;  the  last  of  . 
whom  observes,  *  That  all  bonds  for  sums  of  money  should  be  moveable,  and  so   . 
«  belong  to  the  executors,  except  either  the  executors  were  secluded,  or  the 
*  debtor  were,  expressly  obliged  tainfeftth^ -creditor.'    See  likewise  Hope's  Minor 
Pract,  \  104.  and.  Gordon  against  Ker,  reported  by  P.  Falconer,  No  79.  p.  5515; 
from  .whence  it  is  evident,  that^  bond  which  is  heritable,  as  bearing  a  clause  for 
infeftment,  is  absolutely  so^/jA  m;fi(?;;and,that  tli^  creditor's  dying  before  the  term 
'of  payment,  or  annualrents  booming  due,  does  not  alter  its  nature.     And  as  to 
the  decision  June  15. -1627,  Nicolson,  the .  obligement  there  to  infeft  was  only 
conditional,  in  case  of  hot  payment  of  the  principal  sum  at  the  term  of  payment, 
which  is  very  different  from  this  case ;  for  Sir  William  here  obliges  himself  pre- 
sently to  infeft  his  son  for  his  security  in  an  annuity  of ,  &c. ;  grants' 

procuratory  and:precept  for  that  .purpose  ;  and,  by  the  procuratory,  .he,'  de  pre. 
senti,  resigns  the  said  anpuabent  ^  so  that  the  infeftment  in  security  might  have 
been  taken  the  next  day,  ^ven  though  the  terra  of  payment  was  not  come  ; 
which  is  very.different. from  the  case  where  tlie^objig^ment. to  infeft  is  condi- 
tional, in  the  event  of  not  play  ment  at  the  term,  as  there,  no  infeftment  could  be- 
taken till  that  was  past.  And,  as  to. the  other  decision  No  80.  p.  55 16.,  the  dispute  *  '  '  ' 
there  was,  j^hether  the  bond,  was  heritable  or  moveable  quoad  dciitorem  ?  but 
kere  the*  question  is  quoad  creditorem  ;.  and  these  two  do  not  always  reciprocate. 
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No  81. 


In  the  tutxt  place,  As  to  the  plea  of  the  heir  of  line,  that  nothing  is. conquest 
but  terra^  &c.  it  was  answered ;  That  our  old  laws,  in  explaining  the  succession 
an  the  conquest,  indeed  mention  only  ierra^  ienementa  ;  because  the«c  are  more 
generall^r  the  subject  of  succession ;  yet  they  no  where  say,  that  nothing  is  con- 
quest but  theae: ;  and  all  our  lawyers  agree,  that  an  annuus  reditusu^^fcudum 
which  eitlicr.  ascends  or  descends,  ac(:ording  as  it  was  conquestj  or  heritage. 
With  respect  to:the  quotetioA  from  the  ,^on.  ^//^w*»  it  proves  nothing ;  for 
saiiius  is  only  mentioned  there  as  the  common  case  i  but  it  does  not  say,  sasitus 
or  Dot  sasitus  tuakes  any  difference.  Besides,  that  word  cannot  ^ignify^  sasinc^ 
fts  it  was  not  ip.  use  fur  some  hundreds  of  years  after  the  book  was:  wrote  ^  and  it 
would  be  absurd,  if  -one  .who  had  .purchased  lands  happened  ta die;  not  infcft^ 
that  that  should  make  any  difference  as  tp  the  rule  of  succe€sion.  •  Craig  says, 
simply,  Si  feudum  acquisierit ;  which  holds  whether  the  purchaser  4ie  before  at 
after  he  is  infeft.  §tair,  lib.  3.  tit.  5.  %  10. ;  July  7*4675,  Robertson,  voce  Heritagi: 
&  CoNQU^sTt  As  to  the  observation  from  Craig,  that  nihil  feu^  nomine  dignamur\, 
\Sc.  it  is  only  intended  as  a  description  of  a  <;omplete  feu  j  but^  fc^  no  wber^ 
says,  if  gne  possessed  of  lands  which  he  had ,  aci^^uired  dies  uninfeft,  that  the 
same  would  go  to  his  heir  ot  line,  and  not  to  his  h^ir  of  conquest.  Nor  is  it  to 
the  purpose,  that  bonds  excluding  executors  go  to  the  heir  of  line ;  as  it  is 
admitted,  that  nothing  is  conquest  but  such. heritable  rights  as  whereon  infeft- 
roent  may  follow. 

The  Lords  found,  that  the  bond  is  heritable,  and  that  the  same  does  belong 
to  the  heir  of  conqticst.     See  Hsritace  and  CoNQuesr. 

C.  Homey  No  106.  py  169. 
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Bonds  secluding  Executors. 


No  82. 

An  heritable 
bond,  by  se- 
cluding the 
creditor's  exe« 
caters,  was 
found  also 
heritable 
qu%ad  dibUo* 
rem* 


1681.     February  22. 

Lady  Margaret  CunniKgham  againSi  Hie  Lady  Cardross. 

The  auditor  betwixt  Lady  Margaret  Cunningham  and  the  Lady  Cardross,  as 
heirs-portioners  to  Sir  James  and  Sir  William  Stewarts,  the  Lady  Cardross  being 
only  executrix,  did  propose  this  query,  whether  a  bond  granted  by  Sir  William 
Stewart  to  his  creditor  and  his  heirs,  secluding  his  executors,  would,  ^burden  a)y 
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Lady  Cardross  as  executrix,  as  being  a  moveable  bond,  or  if  it  would  affect  both       No  82. 

parties  as  heirs,  as  being  an  heritablf^'  tH>pd.    'It  was  alleged  for  the  execo- 

tiix,  That  this  bond  was  heritable  by  the  act  1661,  cap.  32.  bearing  expressly, 

where  executors  arc  excluded,  such  bonds  are  heritable.     It  wa$  ansxvereil^  That 

albeit  it  was  heritable  qiioad  creditoretn^  yet  it  is  moveable  qwa4  debUcrem  ;  for, 

though  the  creditor  hath  excluded,  his  executors^  ytt  the  debtor  hath  obliged 

his  Keirs  and  execiitors,  and  the  Lords,  in  the  case  of  Nasmith  cOTitra  Jaffray, 

No  53.  p. '5483.,  Welded  the  25th  day  of  July  i66a^  found,  *  that  an  oblige* 

ment  by  a  husbatid  to  employ  a  sum  upon  land  and  annualrent  to  hiipself,  hi$ 

wife,  and  bairns  of  the  marriage,  Was  heritable  as  to  the  creditor,  but  moveablQ 

as  to  the  debtor/     It  was  replied.  That  the  act  of  Parliament  i$  a  rule  distin* 

guishing  debts,  heritable  and  moveable,  hoth  as  to'  creditor  and  debtor,  otbef. 

ways  bonds  bearing  clauses  of  irlfeftment  woiild  be!  all  raoTcablfi  gt^&^d  ^re^ito*- 

reply  which  was  ne\^r  pretended  ;-  biit  this  statute  is  the  rule  both  for  debtor 

and  creditor  ;  and  it  would  be  very  uurtasonable  that  the  heir  should  have  aU 

sums  which  are  ordinarily  heritable  quoad  creditorem,  and  yfet  should  be  free  of 

the  like  sums  which  would  burden  the  executor  as  being  moveable  quoad  credit 

• 

torem  ;  and  as  to  Jaffray^s  case,  it  was  an  obligement  to  employ  a  sum  to  him- 
self and  his  wife,  and  their  heirs,  which  was  not  in  favours  of  a  creditor,  but  in 
favours  of  himself,  his  wife,  and  •  their  hqirs;  so  that  he  could  not  oblige  his 
heirs  to  employ  in  favour  of  his  heirs,  and  therefore  his  executors  behoved  to 
be  debtors^  ami  consequently  the  obligement  was  found  moveable  qf^o^d  debitor 
reniy  vii.  the  wife  and  the  hcfir. 

The  Lords  found*  that  the  bond  in  question  was  heritable,  both  as  to  debto): 
and  creditor,  but  thereafter  this  was  stopt  tiU  a  farther  hearing. 

JF#/,  Die.  V.  1.  p.  370,     Stair,  v*  2.  p.  8 64, 

^^*  Fountainhall  reports  the  same  case  : 

m 

* 

Sir  John  Maitland  and  his  Lady  against  Cardross.  *  The  Lords  found  a 
bond  heritably  conceived,  payable  to  tht  creditor,  hi^  heirs  and  assignees, 
secluding  executors,  that  thia  bond  waf  likewise  heritable  quoad  the;debtor,  so 
that,  the  debtor  dying,  his  heir  was  obliged  .to  relieve  the  executors  thereof,' 
This  decision  Sir  G.  Lockhart,  and  sev^tral  other  lajvycrs,  judged  to  be,  an  absQ- 
lute  jnistftke,  and  that  which  would  turn  the.moc^  part  of  all  tlie  debt  upon  the 
heirs,  the  tisual  coi^ception  now  being  to  seclude  executors ;  and  therefore  tl\e 
Lords  ordained  it  to  be  further  heard  in  their  own  presence.    See  Appendix*  :  - 

*  Fountainhall,  v.  i.p.  131. 
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16^7;     Jtiiy;. 


MuiR  against  Moirs; 


Robert  MuiR.  as  heir  to  fais  father,  having,  purtued  several  debtors  for  pay* 
ment  of  the  sums  contained  in  their  bonds,  as  being,  heritable,  bearing  a  clause 
secluding  executors;  and  there  being  compearance  madi  for  theic  childrcni 
who  alleged^  That  albeit  the  ezecmors  were  secluded,  y^t  the  bonds  were 
moveable,  and  did  fall  to  the  executors,  because  the  defunct  died  before  the 
term  of  payment ;  as  in  the.case  of  aa  heritable  bond^  which  will  belong  to  the 
ezecuton  if  the  creditor  die  be&re  the  term  of  payment.  Answertd^  That 
there  is  a  great  difference  betwixt  a  bond  secluding  executors,  and  a  bond  heri-r 
table  -without  that  clause  ;  because, .  when  a  creditor  takes  that  bond>  secluding 
his  executors^  it  is  evident  that  his  des^n  *ha8  been  to  seclude  hia  exeputors  from 
the  Tery  beginning,  sa  that  it  cannot  fiiU  to  them  albeit  he  die  before  the  term 
of  payment ;  whereas,  in  the  case  of  an  heritable  bond,  without  that  clause,  by 
the  nature  c^  the  right  the  executors  are  not  secluded,  if  the  creditor  die  before 
the  term  of  payment ;  and  so  it.  belongs  to  them,,  because  .it  is  only  the  credit 
tors'  surviving  the  term,  of  payment,  at  which  the  annualrent  is  due  and  payable, 
that  makes  the  stim  heritable.  And  as,  when  a  party  acquires  lands,  and  proi- 
videsthe  same  to  special  heirs,  that  provision  to  special  heirs  will  exclude  all 
other  heirs  ;  so,  by  that  same  reason,,  a.  credit  or  .taking  a.  bond  secluding  exe- 
cutors, all  his  executors  Meill  be  secluded  from,  the  sums,  albeit  the  creditor  die 

bfcfore  the  term  of  payment.- The  Lords  found,,  that  the  bond  secluding 

executors  ^id  belong  to  the  heir,*,  albeit  the  creditor  died  before  the*  term  of 
payment ;  and  that  the  .executora  have  no  interest  therein,  and  therefore  deceriv 
ed-in  favours  of.the.h^ic^ 

Fol.  Die.  r.  xjip.  370.    Sir  P.  HbMe^  MS.  v^a^N$  950. 


*^*^Fountainha]l  reports  the  same  case : 

THERt  wai  a  bill' given  in  againstrRoberf  Muir,  son  to  wnquhile  John  Muir^ 
:smter  to  the  signet,  by  the  younger  childreni  agaisst  the  interlocutor  he  had 
gained  the  last  summer  session,  whereby*  the  Li>RD»  found  bonds  taken  by  bb 
father,  excluding  executors, . did  belong,  to  him  as  heir^  though  their  term  of 
payment  was  not  come  at  his  de<:ease  j  albeit  formerly  in  pari  casu  they  had 
found  a  charge  on  such  a  bond  made  it  moveable.  But  the  Lords  rejected  this 
)>il),  and  adhered.  \ 

Fountainball,  ».  i.p.  475. 


Sject-  15. 


HERITABLE  and  MOVEABLE, 


:5S^5 


J1692.    December  10. 

::The  Heirs  of  Thomas  Grawfo&d  ageunst  The«EAia  of  Traquair. 

:Thc  case  was,  if  a  bond  secluding  executors  was  moveable,  wben  ihe  ciedi* 
tor  died  befoce  the  term  of  payment,  either  of  the  principal  sum  or  anaualrent. 
It  was  alleged^  That,  before  the  term,  it  was  to  be  reputed  as  mone^  Jyingj  beside 
the  defunct  in  specie,  in  which  case  it  would  be  certainly  moveable  ;  yet  the 
XoRDs  found,  where  the  defunct  creditor  expressly  excluded  executors,  that  it 
was  hts  meaning  and  design^  that  the  sum  should  belong  to  his  heirs^i»  ommem 
eventum,  whether  he  died  before  or  after  the  term;  though  regulariter^  all  sums 
are  moveable  before  the  term.  This  had  been  variously  decided ;  but  at  last 
the  Lords  fixed  on  this,  that  though  socli  a-bond,  secluding  executors,  ^ere 
loosed  by  a  charge  of  horning,  yet  it  should  still  continue  heritable. 

FoL  Die.  V.  I.  p.  370.    Founiainball^  v.-^i.  p.  534. 
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* 

16^1.    February  2*        Henderson  agmnst  Henderson's  Rklict. 

Ma  John  Henderson,  and  omquhile  James  his  brodier,  being  confirmed  exe- 
cutors to  their  vmquhile  sister,  in  which  testament  James  gives  up  a  debt  of 
1,.  500,  addcbtcd  by  himself  to  the  SefuUct,  toWhomheivas  one  of  the  two 
executors  confirmed  \  and  the  said  James  being  deceased,  nothmg^being  done 
before  his  decease  upon  the  said  testament,  Mr  John*^be  other  executor,  pursues 
the  relict  of  the  said  James,  as  executor  to  him,  to  pay  the  said  sum;  who 
alleging  the  said  sum  to  be  heritable,  and  so  not  to  come^nder  the  testament 
to  be  confirmed,  except  the  pursuer  would  otherwise  instruct,  'than  by  the  tes- 
tament, that  the  said  -  sum  was  confirmable ;  the  'Lords  found.  That  this  sum 
being  given  up  by  the  executor  himself,  as  a  debt  owing  by  him,  he  not  mak- 
ing  mention  that  he  was  owing  it  by  bond,  it  could  hot  bte  alleged  by  himself 
if  he  were  living,  nor  now  by  his  executors  to  be  heritable,  except  that  the  ex- 
cipient  would  qualify,  and  show  that  it  were  heritable ;  which  if  she  did  not, 
tte  Lords  found  thetestamdnt  so  purporting,  given  up*  by  the  debtors  self, 
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16^7;  yny. 


MuiR  agaihsP  Moirs; 


Robert  MuiK,  as  heir  to  bis  father,  having,  pursued  several  debtors  for  pay* 
ment  of  the  sums  contained  in  their  bonds,  as  being,  heritable,  bearing  a  clause 
secluding  executors  j  and  there  being  compearance  madi  for  theic  children} 
who  alleged^  That  albeit  the  executors  were  secluded,  yet  the  bonds  were 
moveable,  and  did  fall  to  the  executors,  because  the  defunct  died  before  the 
term  of  payment ;  as  in  the^case  of  an  heritable  bond^  which  will  belong  to  the 
executors  if  the  creditor  die  before  the  term  of  payment.  Answered^  That 
there  is  a  great  difference  betwixt  a  bond  secluding  executors,  and  a  bond  heri^ 
table  without  that  clause  ;  because,  when  a  creditor  takes  that  bond^  secluding 
his  executors^  it  is  evident  that  hia  design  -has  been  to  occlude  hia  exeputors  from 
the  very  beginning,  sa  that  it  cannot  fiiU  to  them  albeit  he  die  before  the  term 
of  payment ;  whereas,  in  the  case  of  an  heritable  bond,  without  that  clause,  by 
the  nature  c^  the  right  the  executors  are  not  secluded,  if  the  creditor  die  before 
the  term  of  payment ;  and  so  it. belongs  to  them,  because.it  is  only  the  credit 
tor$*  surviving  the  term  of  pay  ment,  at  which  the  annualrent  is  due  and  payable, 
that  makes  the  sum  heritable.  And  as,  when  a  party,  acquires  lands,  and  pro^ 
vides  the  same  to  special  heirs,  that  provision  to  special  heirs  vrill  exclude  all 
other  heirs  ;  so,  by  that  same  reason,,  a.  creditor. taking,  a  bond  secluding  exe- 
cutors, all  his  executors  Mali  be  secluded  from,  the  sums,  albeit  the  creditor  die 
bfcfore  the  term  of  payment.—— The  Lords  found^^  that  the  bond  secluding 
executors  ^id  belong  to  the  heir,-,  albeit  the  creditor  died  before  the  t  term  of 
payment;  and  that  the  .executory  ha  ve  no  interest  therein,  and  therefore  decent 
edin  favows  of.the.h^ii:^ 

FoL  Die.  v.  x^p.  370.%  Sir  P;  Hbine^  MS.  v^a^N$  950. 


*^'^Fountainha]l  reports  the  same  case: 

THKRt  was  a  bilf  given  in  against -Roberf  Muir,  son  to  umquhile' John  Muir, 
writer  to  the  signet,  l^  the  younger  childreui  against  the  interlocutor  he  had 
gained  the  last  summer- session,  whereby*  the  Lords  found  bcMKls  taken  by  bis 
father,  excluding  executors,  did  belong,  to  him  as  heir,  though  their  term  of 
payment  was  not  come  at  his  de<:ease  j  albeit  formerly  in  pari  casu  they  had 
found  a  charge  on  such  a  bond  made  it  moveable.  But  the  Lords  rejected  this 
)>il},  and  adhered.  \ 

Fwtaainball,  »,  i.p.  475. 
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^The  Heirs  of  Thomas  Crawford  nfoinsi  The«£Aia  of  Traquair. 

*  m 

.The  case  was,  if  a  bond  secluding  executors  was  movesible,  when  ihe  ciedi^ 
tor  died  befoce  the  term  of  payment,  either  of  the  pdncipal  sum  or  anaualrent. 
It  was  alleged.  That,  before  the  term,  it  was  to  be  reputed  as  mon^Jying^  beside 
the  defunct  in  specie,  in  which  case  it  would  be  certainly  moveable  ;  yet  the 
XoRDs  foiuid,  where  the  defunct  creiditor  expressly  excluded  executocs,  that  it 
was  hts  meaning  and  design^  that  the  sum  should  belong  to  his  heirfti»  ommm 
eventum,  whether  he  died  before  or  after  the  term;  though  regulariter^  all  sums 
are  moveable  before  the  term.  This  had  been  variously  decided;  but  at  last 
the  Lords  fixed  on  this,  that  though  socli  a  -bond,  secluding  executors,  ^ere 
loosed  by  a  charge  of  horning,  yet  it  should  still  continue  heritable. 

ToL  Die.  V.  I.  p.  370.    Fountainballf  v.i.  p.  534. 
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i63i,    February  2*        Henderson  /gainst  Henderson's  R^ict. 

Ma  John  Henderson,  and  amquhile  James  his  brother,  being  confirmed  exe^ 
cutors  to  their  vmquhile  sister,  in  which  testament  James  gives  up  a  debt  oF 
L.  500,  addcbted  by  himself  to  the  SefuUct,  toWhomhe^vas  one  of  the  two 
executors  confirmed ;  and  the  said  James  being  deceased,  nothing 'being  done 
before  his  decease  upon  the  said  testament,  Mr  Jofan*^be  other  executor,  pursues 
the  relict  of  the  said  James,  as  executor  to  him,  to  pay  the  said  sum;  wlio 
/z//^;^ i;^  the  said  sum  to  be  heritable,  and  so  not  to  come  tinder  the  testament 
to  be  confirmed,  except  the  pursuer  would  otherwise  instruct,  'than  by  the  tes- 
tament, that  the  said  sum  was  confirmaUe;  the  "Lords  found,  That  this  sum 
being  given  up  by  the  executor  himself,  as  a  debt  owing  by  him,  he  not  mak- 
ing  mention  that  he  was  owing  it  by  bond,  it  could  hot  bb  alleged -by  himself 
if  he  were  living,  nor  now  by  his  executors  to  be  heritable,  except  that  the  ex- 
cipient  would  qualify,  and  show  that  it  were  heritable ;  which  if  she  did  not, 
tltt  Lords  found  the  testamdnt  so  purporting,  given  up' by  the  debtor's  self, 
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ought  to  work  against  the  defender,  as  it  would  have  done  against  himself. 
And  here  it  was  questioned,  if  the  whole  sum  would  pertain  to  this  pursuei:, 
the  sole  executor  ^urvivifi^,  the  other  not  having  executed  befinre  his  decease, 
seeing  it  was  alleged  by  this  executor,  that  there  needed  no  more  execution 
therqof,  he  being  exefcutor,  and  also  debtor,  whereby  it  was  in  his  own  hands, 
and  so  ttie'debt  confounded  for  the  equal  half,  as  executor ;  but  the  pursuer  in* 
Sisted  only  for  the  one  equal  half  thereof,- artd  no  further. 


>  • «  I*  1 


Clerk,  Gihtou^ 


Burie^p.  564. 
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^A^— <*^ 


1676.     February  i8-  Wauch  against  Jamieso^t*. 


UmquhiItE  Dr  Bonar  being  to  go  out  of  the  country,  granted  a  disposition  of 
his  lands,  and  an  assignation  to  certain  bonds,  in  favour  of  Mr  John  Smith,  who 
granted  back-bond,  bearing,  *•  That  the  said  disposition  and  assignation  was  in 

•  security  of  the  sum  of  2400  merks  then  due  tg  him  by  the  Doctor,  and  for 

*  relief  of  cautionry,  and  partly  in  trust  to  the  Doctor's  behoof,  and  therefore 

•  obliged  himself  to  denude,  he  being  paid  of  the  said  sum  of  2400  merks, 
'  and  other  sums  due  to  him,  for  which  he  was  engaged,  or  which  should  be 

*  borrowed  from  him,  or  be  engaged  for/  Long  thereafter,  there  is  a  bond  of 
5000  merks  granted  by  the  Doctor  to  the  said  Mr  John,  bearing  annualrent, 
payable  to  heirs  and  executors  in  common  form.  There  is  now  a  competition 
betwixt  Dr  Jamiesonj  heir  to  {tff  John  Soaith^  and  ThooMis  Waugli,  as  having 
right  to  a  legacy  Itft  by  him,  by  which  he  legates  the  said  sum  due  to  him 
upon  the  lands. — It  was  alleged  for  the  heir,  That  this  sum  could  not  be  legated 
nor  fall  under  executry,  because  it  was  secured  by  infeftment,  viz.  by  the  dis- 
position granted  by  the  Doctor,  to  which  disposition  bis  heii*s  only  Can  have 
light,  and  will  QQt  be  obliged  to  denude  himself  till  the  condition  of  the  back- 
bond be  fulfilled,  by  payment  of  this  sum  to  him,  though  contracted  after  the 
disposition. — It  was  anrwered,^  Il^^it  a  security  in  land  or  annualrent  doth  not 
make  all  that  is  secured  thereby  belong  to  their  heirs,  but  that  the  same 
may  belong  to  executors,  who  may' have  the  beaefit  of  the  heritable  right,  as  is 
clear  in  the  case  of  infeftment  of  annualrent,  the  bygones  whereof  belong  to 
executors,  for  which  they  have  real  action  for  poinding  of  the  ground  upon  the 
infeftment ;  and  likewise  it  is  frequent  in  wadsets  to  adjust  qualifications  and 
provisions  to  the  reversion,  that  there  shall  be  no  redemption  tillall  suras  that 
shall  be  thereafter  due  to  the  wadsetter  be  paid,  and  t;ll  the  principal  sum  of 
tbe  wadset,'  and  all  bygones  be  consigned.  And  it  was  never  coritroverted,  but 
that  the  annualrent  belonged  to  the  executors,  who  mi-:  lit  make  use  of  the  real 
right  to  seclude;  any.  others  and  though  the  reversion  were  qualified,  that  such 
moveables  should  be  delivered:  befijre  redemption,  it  would  not  change  their  na- 
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ture,  or  make  them  heritable  j  and  therefore,  though  such  proviskms  hinder  re-  |^  ^^ 
demption  till  they  be  performed,  it  foUowa  not  that  they  must  be  performed  to 
the  heir,  but  to  the  heir  or  the  executor,  as  they  represent  the  contractor  in  the 
several  rights  heritable  and  moveable  ;  and  the  rise  of  sums  becoming  heritable, 
contrary  to  their  nature,  is  by  the  designation  and  mind  of  the  proprietor  te 
make  thtm  jura  Jixa^  to  belong  to  his  heir  ;  acid  therefore,  wh^n  faf  takes  a^ 
heritable  security  upon  lands,  if  the  lands  or  an  annualrent  be  disponed  to  him 
fi)r  these  sums  by  the  way  of  alienation  with  a  reversion,  the  sums  are  the  price, 
and  the  land  is  the  merx^  which  axe  interchanged  ;  and  there  can  be  no  pursuit 
for  recovery  of  the  sums,  unless  there  be  a  clause  of  requisition,  proyiding, 
that  if  the  oreditors  rather  chuse  to  have  their  money  than  retain  the  land,  the 
debtor  is  obliged  to  pay  the  same,  either  upon  a  simple  charge,  or  requisition  on 
40  days,  which  being  used^  the  heritable  right  for  the  time  is  past  from,,  yet  so 
that  the  creditor,,  at  any  time,  and  in  any  way,  passing  from  his  requisition  or 
charge,  returns  to  his  heritable  right  ;.  and  now  it  is  frequent  to  adject  an  ex- 
press  provision,  *  That  a  charge  or  requisition  shall  not  import  the  losing  of  the 
*  infeftment,  but  that  -the  creditor  may  make  use  of  either,  or  both  /  in  which 
case,  albeit  the  requisition  make  the  sum  moveable,  because  thereby  the  credi- 
tor showeth  his  purpose  not  to  leave  the  money  fixed  to  his  heir,  but  to  Tecover 
it  in  specie,  by  which  it  will  be  moveable,  it  will  belong  to  liis  executor,  who 
may  make  use  of  the  infeftment  as  accessorie  ;  and  on  the  other  part,  though 
there  be  no  infeftment,  buy  only  an  obligem^t  to  infeft,  the  destination  of  the 
creditor  to  fix  the  sum  by  infeftment  makes  it^heritablei  so  that  thete  is  a  great 
difference  between  sums  which  are  in  the  dispositive  clause  of  lands  or  annual- 
rents,  and  those  which  are  but  in  the  clause  of  reversion,  as  qualifications  there* 
of  impeding  redemption  till  they  be  paid.  The  fir^t  are  heritable,  as.  being  des- 
tinated  to  be  fixed  for  the  heir,  the  other  remain  moveable  ;  and  there  is  no. 
thipg  intended  but  that  they  should  be  secure,  and  therefore  must  be  paid  to 
the  executor  before  redemption  j  and  if  it  were  otherwise  found,  the  natural 
interests  of  wives  and  children  would  be  exceedingly  prejudged,  such  general" 
provisions  being  most  ordinary. 

The  Louds  found,  That  \hz  back-bond  was  aLke  as  if  it  had  been  in  a  con- 
tract with  the  disposition,  and  that  the  lands  had  been  disponed  in  security  of 
the  2400  merks,.or  other  sums  then  actually  due,  or  engaged  for  the  disponer 
and  found  the  same  to  be  heritable  ;  but  found,  that  the  sums  to  be  contracted 
or  engaged  for  thereafter,  were  not  the  causes  of  the  disposition,  but  provisiorvs 
in  the  clause  to  denude  ;  and  therefore  found,  that  this  posterior  bond  being  of 
its  own  nature  moveable,  did  belong  to  the  executar  or  legatar,  and  not  to  the 
heir,  but  in  so  far  only  as  it  was  granted  for  the  said  sum  of  2400  merks  or 
other  sums  due  by,  or  engaged  for  the  disponer  at  the  time  of  the  disposition  ; 
but  that  the  remainder  and  whole  annualrents  did  belong  to  the  executor. 

FoL  Die.  v.  1.  p.  371.     Stair,  v.  2.  p.  417. 
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♦^*  Birleton  in  his  report  of  thU  cate,No  2  r .  p.  5453.  says,  the  Lords  came  to  the 
following  resolutions,  imo,  That  it  was  consistent  that  a  sum^should  be  moveable, 
and  yet  that  it  should  be  heritably  secured,  as  in  the  caseof  bygoneannualrents  due 
upon  infefiment  of  annualrents,bygonefeu-duties,  for  which  real  action  is  compe- 
tent even  to  executors,  wadsets  loosed  by  requisition,  &c;  j  2do^  That  as  to  these 
qualities  of  moveable  or  heritable,  in  relation  to- succession,  the  animus  of  the  cre- 
ditor was  principally  to  be  considered;  so  that  if  aiiheritftble  security  were  after* 
wards  taken  for  a  debt  moveable  nb  initio,  it  is  presunmd  the  creditor  intended 
that  the  sum  should  belong  to  his  heirs  ;  secus^  ^  his  intention  appeared  to  be 
otherwise,  v.  g.  if  a  debtor  should  dispone  his  -estate-in  fiivour  of  a  confident 
person,  with  the  burden  of  his  debts  4  3/to,  'Bonds  being  taken  after  a  general 
security,  in  the  terms  aforesaid;  for  debts  to  be  8dvanced,-may  be  moveable,  not- 
withstanding such  security,  if  k  appear  that  the  creditor  intended  it  should  be 
such  ;  v.g,  if  the  supervenient  .bond  should  be  taken  to  executors,  secluding 
heirs, '&..C.     ' 


No.  87. 

A  moreftble 
bond, though 
eik.ed  to  a 
teTersionof 
wtdset,  but 
not  registcN 
ed  in  the  re- 
gUter  of  re* 
▼eriions,  was 
fottod  to  be- 
long to  the 
execniDr. 


1^83.     March  ^* 


IRoLLocK  against  Grant. 


RoLLocK,  as  executor  to 


-,  having  pursued  for  payment  of  a  sum 


due  by  Grant  to  the  defunct,  which  bond  was*  an  ordinary  bond,  payable  at  a 
term,  and  bore  this  provision,  That  it  should  net  be'  lawful  to  the  granter,  the 
debtor,  to  redeem  a  wadset  whichh^  liad  formerly  granted  for  another  simi,  un- 
less he  made  payment  of  this  sum  likewise,  Which  is  declared  to  be  eiked  to 
the  reversion  ;  it  was  dllejedi' Thzt  this  sum,  ahhough  conceived  in  terms  of 
a  moveable  i>ond,  yet  bearing  to  have  -been  eiked  to  the  reversion  of  a  wadset, 
was  heritable  as  the  sums  upon  wadset. — It  was  answered^  That  the  said  bond 
was  moveable,  -payable  at  a  certain  -  term  ;  and  the  same  not  being  registrafe'd 
in  the  register  of  ^eversions^  the  nature  of  the  bond  was  not  atter^d.^— -^^Thk 
Lords  found  the  .foresaid  bond,  albeit  containing  an  eik  in  the  terms  foresaid, 
remained  moveable,  and  belonged  to  the  executor,  in  regatd  it  is  none  of  the 
species  of  heritable  bonds  contained  in  the  act  1661,  cap.  32.  as  not  secluding 
executors^  nor  bearing  a  danse  of  infeftment, 

:FoL  Die.  V.  1.  p.  ^yt.    P.  Falconer,  No  55.  p.;j6. 


Sect/  i5;* 


HERITABLE  and  MOVEABLE, 


45*9 


SECT.    XVL 


Price  of  Heritable  Subjects. 


162^.    February  j:  HiiMK  against  L,  RENToy.  . 

In  an  action  betwiit  Hume  and  L.  Renton,  wberein  the  pursuer,  as  executor 
confirmed  to  his  father,  pursues  for  payment  of  the  sum  of  1 000  merks,  for  the 
price  of  some  land  sold  hy  the  pursuer's  father  to-  the  defender's  father,  with 
the  yearlj  annualrent  thereof  since  the  pursuer^  decease ;  which  pursuit,  both 
for  principal -and  annualrent,  the  Lords  sustained  aUthe  instance  of  the.execu* 
tor;  albeitit'was  alleged,  that  if  any  annualrent  should  be  paid,  it  was  only 
<:ompetent  to  be  sought  hj  the  heir  of  the  defunct,  and  not  by  the  executor, 
who  could  not  have  right  to  seek  annualrent,  but  only  the  principal  sum  ;  and 
also  alleged,  that  neither  heir  nor  executor  could  seek  annualrent  for  that  sum, 
seeing  by  the  contract  the  defunct  was  onl/ obliged  to  pay  theprincipal,.  and 
was  not  obli^d  in  any  annualrent ;  ^  which  ^allegeances  were  repelled,  for  the 
Lords  &Und,  'seeing  the  defender  possessed  the  land,  he  ought  also  to  pay  the  an- 
nualrent for  the  price  thereof,^  so-lotig  as  he  retained  it  unpaid ;  and  seeing  the 
executor  had  right  to  the  principal,  'the  Lords  found,  that  no  other  could  have 
right  to  the  annualrent  thereof,  but  that  it  was  due  to  him. 


Act^ 


Fed.  Die.  v.ii.p.  ^yi.    Durie^ .p.  340, 


No  88. 

A  bond  gtren 
for  the  price 
of  lands,  falts 
to  the  execu-  * 
tor ;  and  the 
annualrent 
which  the 
Lofdi  allow 
therefor,  tho* 
not  expressly 
stipulated, 
belongs  also  . 
to  hiiq,  and 
not  to  ^h« 
heir*. 


i68o.    July  7.'       WaXtch  ugainst  Jamixson  andXsRMom-.  . 

EuPHEMiA  MoNETPiNNT  beksg  infeftJu  an  annualreot  in  the  estate  of  Bah 
comie,  she  disponed  the  same  to  Mr  John  Smith,  her  husband,  who  was  never 
infeft.  After' his  death,  she  and  Mr  ^^ti  Smithy  who  was  heir  retoured  tO'Mr 
John  his  father,  entered  in.  a  contract  with  Mr  Robert  Lermont,  whereby  they 
disponed  to  him  this  annualrent,  and  he  is  obliged  to  pay  therefor  4000  merkg. 
Mr  John,  by  his  testament,  leaves  a  legacy  to  1  homas  .Waugb's  davghter, 
which  being  assigned  to  her  father,  he  pursues  Mr  Robert  Lermont  for  payment 
of  the  sum  contained  in  the  contract.  Dr  Jamieson  having  caused  adjudge  this 
annualrent  from  himself  as  apparent  heir  to  Mr  John  Smith  elder  and  younger, 
and  having  obtained  right  to  the  adjudication,  compears  for  iiis  interest,  and 
alleges  that  the  annualrent  belongs  to  him,  and  in  place  thereof,  the  sum  due 
by  Mr  Robert  Lermont;  and  it  cannot  belong  to  an  executor  or.legaur  be- 


Nd  89.  ) 

A  party  sold 
aa  infcftment 
of  anoaalrent, 
and  the  mi- 
nute of  sale    ' 
cootaioed  a 
clause,  that 
upon  not  paj* 
ment  of  the 
annualrent 
^for  two  jeart, 
tbecontia^t 
should  b« 
void. .  The 
price  was 
fbond  to  be-» 
long  to  the 
aellci's  exe« 

cuter,  aA4..>J 
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No  89. 

also  that  the 
in  fc  ft  mem  of 
anoualrent 
would  return 
to  him,  and 
not  to  the 
beir,  ia  case 
the  irritancy 
should  be  in- 
curred after 
the  di$ponet*s 
death  ;  for 
heritable  and 
moifcabfe  jiTc 
cocaidered  as 
after  the  dis- 
poDcr's  death, 
and  no  pos- 
terior alter- 
at  ion  of  cir- 
cumstances 
has  any  iu. 
ftucQce. 


cause  none  can  have  riglit  thereto  but  he  ^vho  can  renounce  the  annu?  t 
whu:h  IS  only  the  heir,  or  adjudgcr  f.o:n  him.  2do,  Albeit  where  herit  -c 
rights  are  disponed  for  liquiJ  sum.,  moreably  conceived,  the  executor  n-  y 
have  nght  to  the  sums,  though  the  heir  must  perform  the  disponer's  oan  • 
yet  here  the  contract  with  Mr  Robert  Lcrmont  w^s  no  perfected  contract  bat 
depcsitated ;  or  at  least  the  contract  bears  a  clause.  «  That  the  rights  of  ,h. 
;  annualreht  should  be  put  in  the  clerk's  hands,  to  be  depositated  in  the  hand! 

.  °^ rVT'/°    '  ^"?  "P  '^  ^'  ^°^'"  ''"  ^^  ^'^  P^id  the  price  :  and 

in  case  he  failed  to  pay  the  annuahent  in  the  space  of  two  yearT  the  con 

•  tract  should  be  null,  and  the  writs  delivered  back  to  the  dispoaera  •'  whenJ 

there  arise  two  defc.ces.  imo.  That  the  rights  were  but  depositated    and  »! 

the  contract  was  not  perfect,  but  pendent  and  conditional  till  the  price  wS 

pa.d  ;  zdo.  Though  the  contract  was  once  complete,  it  is  become  v^d  by  ^ 

resolutive  clause,  by  not  payment  of  the  annualrent  for  two  years,  J^f^a! 

ans^vered  for  Waugh.  That  this  contract  wa,  delivered,  and  nev.r  depJtat^ 

and  though  u  bear.  That  the  original  writs  should  be  depositated  ti  C^^tj 

was  made  ;  yet  that  makes  not  the  contract  imperfect  or  pendent.  WeZt 

bc.us  not  that  ;t  the  pnce  be  not  paid  against  such  a  day,  the  barg;in  should 

^t  proceed,  or  ,ny  su,spcns;ve  cjause.  but  only  a  resolutive  clause,  upon  act 

payment  of  the  annualrent,  which  cannot  b.  pretended  to  have  been  commit 

ted  before  the  dxsponer's  death  j   and  though  it  were  committed  .fter   it  ^ 

4)ot  return  the  nght  to  therdisponer's  heir,  and  dissolve  the  contcact   Wau^^ 

the  detunct's  death  the  right  was  entire  unresolved,  and  so  did  maU  the  n^S 

belong  to  h.s  executor,  after  which  the  heir  hath  no  interest,  and  cannot  fS 

upon  a  subsequent  mcurnng  of  irritancy,  seeing  the  executor  might  have  un 

htted  and  o.scharged  the  sums  before  that  feilure  ;  and  no  contract  is  annulled 

by  an  .r.uancy  commuted  simply,  but  only  in  case  the  party  in  whose  favour 

It  IS  conceived  js  pleased  to  make  use  of  it ;  which  here  the  executor  doth  not 

and  wdl  not  suffer  the  heir  to  do  it.  seeing  it  was  not  committed  before  the  dc' 

The  Lords  at  first,  when  this  cause  was  reported,  having  considered  the  case 
as  U  the  contact  betwm  Smith  and  Lermont  had  borne  I  clause  that  the  "nl 
ract  Itself  and  theancent  rights  were  both  depositated.  found  that  the  depos?. 
.tatior -^made  the  contract  imperfect  and  pendent,  and  that  the  heir  was^dt 
obl,ged  to  fulfil  u.  but  that  he  might  return  to  hi,  right  of  the  annralren^ 
ami  exclude  the  executor  and  legatar.  But  now  having  heard  the  causrin 
their  own  presence  and  considered  the  contract  before  extracting,  they  found 
That  the  contract  Itself  was  delive«>d  and  not  depositated.  but  only  the  firsj 
contract  comututing  the  annualrent.  was  to  be  depositated  as  a  pledw  f4 

A  1"''^   u  ^  "u     ''  '^'^  "^"P"""  "°''  ^'''  ^"  «>"W  '«•!«  fi^m  the  baLin-- 
and  found  that  the  contract  not  having  become  null  upon  the  irritancy  commit' 

ted  before  the  djiponer's  death,  the  price  belonged  to  the  disponer's  exec ut,^' 
and  k««tar,  and  would  not  return  to  the  heir,  n^r  the  right  disponed  by  any 
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irritaiic3r  committed  after  the  de&ncfs  deatli,  and  tfaerefore  -found  that  the  le« 
gatar  bad  rights  and  found  the  heir  liable  to  perform. 

FoL  Die.  v.i.p.yji.    Stair,  v.  a.  p.  789. 


No  891 


:i683.    November.        Forbes  against  Mr  James 


Upon  the  death  of  a  person  who  obliged  himself,  bj  contract,  to  dispone  an 
apprising  to  another,  who  obliged  himself  to  pay  the  price  to  the  seller's  heirs, 
-executors,  and  assignees,  the  buyer  pursued  tbe  seller's  heir  to  dispone. 

yf/Z^^e'i  for  the  defender ;  That  he  cannot  be  obliged  to  dispone  unless  he 
-get  the  price. 

Answered^  That  the  obligement  for  the  price,  by  the  conception  of  it,  be- 
longed not  to  the  heir,  but  to  executors,  for  whoik  there  was  compearance. 

The  Lorbs  found  the  price,  by  the  conception  of  the  obligement,  belonged 
to  executors. 

ToL  Lie.  V.  t.p.  3^1.    Ilarcarse,'(ExEcm»yr.)  No  4^6.  p.  f25. 


Kg  j>a. 


'1 704.    D9C€mber  0.1.         Chiesiey  aj^ainst  His  Sisxeas. 

Thortas  Chieslct,  heir  to  Major  Chiosley  late  of  Dairy,  -itgainst 'his  Sifters, 
executors  to  the  said  Major.  Major  Chiesley  enters  into  a  minute  of  agree- 
ment with  Sir  Alexander  Brand,  whereby  he  obliges  himself  to  sell  and  dis- 
pone to  him  his  lands  of  Dairy,  being  48  chalders  of  Tictual ;  and  Sir  Alexan- 
der, on  the  other  part,  obliges  himself  to  pay  the  price,  being  30CO  merks  for 
•f  ach  chalder,  to  the  said  Major^  his  heirs  and  assignees.  Sir  Alexander^  having 
<;harged  Thomas  Chiesley,  as  heir  to  his  brother,  to  dispone  and  denude  ;  he 
answers.  He  cannot  be  forced  to  dispone  till  he  get  the  remaining  part  of  the 
price  unuplifted  by  his  brother  paid  to  him.  Replied  by  Sir  Alexander,  Your 
Sisters,  as  executors  to  the  Major,  likewise  claim  it,  and  you  must  debate  the 
competition ;  which  resolved  in  this  single  point.  Whether  the  price  in  thif  case 
was  heritable,  so  as  to  fall  to  Thomas  the  heir ;  or  moveable,  so  as  to  belong  to  the 
Sisters,  as  the  Major's  executors  ?  It  was  cmtended  f«r  the  heir.  That  though 
the  price  of  lands,  either  in  lying  mcmey,  or  due  by  a  simple  moveable  bond, 
will  belong  to  the  executor,  because  in  either  of  these  cases  the  party  to  whom 
the  price  is  due  has  declared  his  intention  ^  as  also  if  lands  be  sold  by  a  perfect 
^nd  complete  disposition,  containing  procuratories  and  precepts  of  sasine, 
whereon  the  buyer  may  be  instantly  infeft,  and  an  obligement  for  tbe  price, 
though  the  seller's  heir  be  liable  in  warrandice,  yet  he  will  have  no  claim  to 
the  price,  but  by  the  presumed  will  of  the  party  it  will  fall  to  his  executor  ; 
there  is  as  little  doubt,  if  an  heritable  security  be  taken  for  the  j^rice,  either 

Vol.  XQI.  31  E 


TJo  91. 

A  partj  wbo 
entered  into 
a  miaute  of 
fale,  obliging 
himself  to 
dispone  lands, 
after  uplift- 
ing  part  of 
the  price, 
died  intest- 
ate.   Found 
that  the  price, 
yet  lying  in 
the  purchas- 
er's hands, 
was  move- 
able, though 
the  defunct 
had  not  gran^^ 
ed  a  disposUj 
tion  of  UftC 
lands. 
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No  9  X.       bearing  an  obligement  to  infeft,  or  excluding  executors,  that  in  either  of  these  cases 

the  price  will  belong  to  the  heir  ;  and  sicklike,  where  there  is  no  actual  present 
disposition^  but  only  an  obligement  to  dispone  and  make  a  right »  and  '  for  the 
*  which  cause'  the  buyer  is  to  pay  the  price  ;  if  the  seller  die  before  perfecting, 
the  right,  his  heir,  who  only  can  perfect  it,  must  also  have  the  price,  seeing,. 
in  dubio,  he  is  presumed  to  prefer  his  heir  more  than  his  executors  j  otherwise 
he  exposes  his  heir  to  niin,  who  by  serving  becomes  liable  to  all  the  debts,  and 
yet  gets  not  the  price ;  and  natural  equity  says,  he  who  makes  the  right  should, 
get  the  price,  it  being  only  due  sub  conditione  if  the  lands  be  disponed..  An-^ 
swered  for  the  executors,  That  the  distinctfon  betwixt  an  obligement  to  dis- 
pone and  actual  disponing  was  too  nice,  for  they  are  equiparate  in  law;  and  it 
is  no  strange  thing  that  executors  may  obtain  the  price,  and  yet  compel  the 
heir  to  enter  and  implement,,  to  the  eflfect  they  may  get  the  price  ;  and  thouglf 
money  consigned  for  redemption  of  a  wadset  remains  heritable  aye  till  declara-* 
tor,  yet  there  is  no  parity  in  the  price  of  lands-;  for  the  debtor's  consigning 
ought  not  to  alter  the  creditor's  succession;  but  if  the  wadsetter  use  requisition^ 
then  it  is  certainly  moveable,  though  the  heir  must  give  the  renunciation;  both 
of  them  appealed  to  Lord  Dirleton,  in  his  Doubts  and  Questions,  voce  Heir 
a^Jd  Executor.  The  Lords,  by  a  narrow  plurality,  found  the  price  of  Dairy,  yet 
lying  in  Sir  Alexander  Brand's  hands,  moveable,  and  due  to  the  executors.  See 
M*Intosh  and  Sonierville  against  Primrose,"No  i6.  p.  5087.  where  the  price  of  land 
Was  found  moveable,  aifectable  by  arrestment,  to  fall  under  single  escheat,  and 
not  to  be  subject  to  inhibition.  Some  urged,  quid  impedit.  but  the  purchaser 
and  the  heir  of  the  seller  may  agree  betwixt  themselves  to  cancel  the  minute  ? 
but  there  being  ^jusquasitum  to  the  executors,  no  such  agreement  as  was  con- 
tended, could  prejudge  them.  But  in  the  case  where  the  price  is  found  move- 
able, the  heir  must  be  kept  indemnis^  and  refunded  of  all  the  expense  he  is  put 
to  by  serving  heir,  conveying  and  disponing  the  lands,  or  any  debts  he  is  by  his 
service  exposed  to,  whereof  the  executors  who  get  the  price  ought  to  relieve  him^ 

FoL  Die.  V.  i.p.  371.     Fountainball^  v.  2.  p.  250^ 


17x4.    JulyT. 
Thomas  Ker,  Goldsmith  in  Edinburgh,  against  Janet  Schaw,  Relict  of 
Mr  James  M'Micken,  Minister  of  the  Gospel  at  Hownam,  and  Patrick 
Home,  of  Fulshotlaw,  now  her  Husband,  for  his  interest. 

No  02.  Thomas  Ker  and  the  deceased  Mr  James  M'Micken  having  entered  into  a 

The  Lords  minute>0f  sale,  whereby  Thomas  sold  to  him  a  dwelling-house  in  the  Parlia« 

executor^  mcnt  Close,  and  obliged  himself  to  deliver  to  him,  his  heirs  and  assignees,  an 

liable  for  the  extended  disposition  betwixt  and  Whitsunday  then  next  to  come  17 12,  and 

^"*^^  Mr  James  obliged  him,  his  heirs  and  successors,  to  pay  to  Thomas,  his  heirs  or 
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•assignees,  the  sum  of  4000  merks  as  the  price  :  Mr  James  died  before  the  said 
term  of  Whitsunday  ;  whereupon  Thomas  Ker  raised  a  process  against  the  said 
Janet  Schaw  his  relict,  and  Patrick  Home,  her  present  husband  for  his  interest, 
for  .payment  of  the  price,  as  representing  the  defunct,  upon  this  ground,  that 
she,  the  said  Janet  Schaw,  had,  after  the  minute  of  sale,  accepted  of  a  general 
disposition  from  him  for  love  and  favour,  of  all  goods,  gear,  houshold  plenish- 
ing, debts,  sums,  and  others  whatsoever  pertaining  to  him,  with  a  special  as- 
signation to  several  debts,  by  virtue  whereof  she  de  facto  had  put  to  her  hand 
and  intromitted,  in  regard  the  pursuer  had  consigned  a  formal  disposition  of 
the  house,  with  absolute  warrandice,  and  all  clauses  necessary,  to  be  given  up 
to  the  heir,  who  is  called  pro  interesse  in  this  process,  that  he  might  see  the  dis- 
position is  rightly  done,  aud  take  it  up,  which  is  implement  of  the  minute  upon 

the  pursuer's  part. 

Alleged  for  Janet  Schaw,  imo,  Her  acceptance  of  the  foresaid  disposition 
from  her  husband,  could  opt  make  her  liable  for  his  debt,  the  same  not  being 
granted  with  the  burden  of  debt,  though  it  might  be  reduced  upon  the  act  i8th 
Parliament  1621,  as  in  prejudice  of  the  granter's  creditors ;  seeing  a  man's  be- 
ing owing  some  debt  cannot  otherwise  have  the  effect  of  an  inhibition,  to  hinder  a 
friend  from'  accepting  a  donative  from  him  without  danger  of  incurring  a  pas- 
sive title.*  idOy  Suppose  she  were  liable  to  make  the  subject  of  the  disposition 
furthcoming  to  any  creditor,  yet  the  same  being  only  moveable,  could  not  be 
aSected  with  the  pursuer's  debt ;  because  that  ariseth  only  from  the  perform- 
ance or  offer  to  perform  a  deed  to  be  granted  in  favour  of  the  heir,  who,  there- 
fore can  only  be  liable  for  the  debt  thence  arising,  viz.  the  piice  of  the  house 
disponed,  or  offered  to  be  disponed  to  him. 

Answered  for  the  pursuer,  imo.  By  the  minute,  the  defunct's  heirs  and  suc- 
cessors being  obliged  to  pay  the  price,  the  representatives,  whether  heirs,  ex- 
ecutors, or  others^  whom  the  law  reckons  such,  as  having  a  gratuitous  disposition 
omnium  bonorum^  are  liable  in  the  option  of  the  creditor;  and  the  disposition  omni^ 
urn  benorum  states  the  relict  in  the  same  case  as  if  «he  had  been  executrix,  the 
same  being  of  a  testamentary  nature,  which  she  could  not  enjoy  without  paying 
the  debts ;  for  there  is  a  great  difference  betwixt  this  universal  conveyance, 
which  being  donatio  mortis  causa,  of  a  testamentary  nature,  subjects  the  user 
to  debts  at  least  sn  valorem,  and  a  special  right  which  might  more  properly 
afford  reduction  upon  the  act  of  Parliai^ent  1621,  if  in  the  temfs  thereof  pre- 
judicial  to  anterior  creditors,  ^do,  The  obligement  to  pay  the  price  is  a  proper 
debt,  upon  the  executry,  whereof  the  heir  might  crave  relief,  and  at  the  same 
time  take  the  benefit  ©f  the  sale,  and  seek  the  disposition  to  be  extended  in  his 
favour.  For,  as  in  the  case  of  Major  Chiesley,  No  91.  p,  5531.  the  price  was 
found  to  belong  to  the  executors  of  the  deceased  seller,  though  the  heir  was 
.bound  to  implement  and  dispone  ;  so  ^  paritate,  executors  of  a  defunct  pur- 
chaser are  bound  to  pay  the  price,  as  was  decided  Baillie  contra  Henderson,  No  14. 
p.  3564.  So  that  Janet  Schaw  is  the  proper  person  to  hare  been  called  in  tliis 
process.  31  E  2 
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The  Lords  repelled  the  defences  proponed  for  Janet  Schaw,  and  found  her 
liable,  in  valorem,  of  the  subject  disponed  to  her  by  Mr^  M*Micken  her  first 
husband. 

Fol.  Die.  V.  up.  372.    Forbes,. MS.  p^  75.  ^ 


No93< 


1737.    November  11. 


Smith  against  Smith. 


A  DEBTOR  oberatus  having  disponed  hb  estate  to  certain  trustees  for  the  use- 
and  behoof  of  his  creditors,  with  power  to  them  to  sell  and  dispose  upon  thje 
same,  and  to  divide  the  price  among  the  creditors ;  the  trustees  accordingly  en- 
tered upon  the  management  with  consent  of  the  whole  creditors,-  were  infeft, 
and  found  a  purchaser  for  the  lands.  After  the  purchaser  was  infeft,  but  be- 
fore the  price  was  distributed,  one  of  the  creditors  dying,  the  question  occur- 
red betwixt  the  heir  and  executor,  which  of  them  had  right  to  his  debt,  which 
was  a  personal  bond  bearing  interest.  It  was  doubted  whether  infeftment 
granted  to  trustees,  though  accepted  of  by  the  creditors,  had  the  same  opera- 
tion as  if  granted  to  the  creditors  directly.  Hut  the  Lords  took  it  upon  a 
ground  less  disputable :  They  found  the  price  moveable,  the  same  having  been 
with  the  creditor's  consent;  after  which  there  remained  nothing  but  a  personal, 
obligation  upon  the  purchaser  to  pay  the  price  in  the  same  manner  as  if  the 
estate  had  been  disponed  directly  to  the  creditors,  and  they  had  sold  the  same* 
See  Appendix. 

Fol.  Die.  V.  I.  p.  372. 
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1796.    December  i±. 
RoBXRT  Henderson  against  William  Stewart  and  Thomas  Henderson. 


In  the  ranking  of  Thorny  what  and  Castlemains,  John  Ferguson,  a  personal 
creditor,  produced  his  grounds  of  debt,  and  was  ranked  accordingly  in  the 
scheme  of  division. 

After  the  estate  was  sold,  but  before  the  price  was  paid  by  the  purchaser,  or 
a  decree  of  i-anking  pronounced,  Robert  Henderson,  one  of  Ferguson^s  credi- 
tors, executed  an  inhibition  against  him,  and  also  an  arrestment  in  the  hands  of 
the  purchaser,  upon  the  idea  of  his  being  debtor  to  Ferguson. 

Ferguson  afterwards  assigned  his  grounds  of  debt  and  interest  in  the  price 
of  Thorny  what  and  Castlemains,  to  William  Stewart  and  Thomas  Henderson, 
two  of  his  creditors,  who  led  an  adjudication  in  his  right ;  and  a  multiple- 
poinding  having  been  raised  in  name  of  the  purchaser,  in  order  to  ascertain  the 
interests  of  Ferguson's  creditors,  the  Lord  Ordinary  preferred  the  assignees. 
Upon  advising  a  reclaiming  petition,  the  Court  adhered  to  his  interlocutor,  in 
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so  far  as  it  denied  effect  to  the  arrestment ;  but  remitted  to  his  Lordship  to  hear 
parties  on  the  effect  of  the  inhibition. 

The  Lord  Ordinary  '  found,  that  the  inhibition  in  this  case  can  have  no 
effect ;'  and  therefore  adhered  to  his  former  interlocutor. 

In  a  reclaiming  petition,  Robert  Henderson 

Pleaded ;  It  being  now  established,  that  Ferguson's  interest  in  the  funds  in 
medio  cannot  be  attached  by  arrestment,  it  must  follow,  that  it  may  be  carried 
bj  adjudication,  and  consequently  the  inhibition,  which  is  a  competent 
mode  of  diligence,  wherever  the  subject  may  be  carried  by  adjudication, 
(15th  June  1750,  Scott  against .  Coutts  and  others;  T^(?rtf  Inhibition,)  must  be 
sustained.  Indeed  an  adjudication  is  necessary,  before  the  creditors  can  draw 
their  dividends ;  and  although,  by  the  present  law,  the  sale  may  precede  the 
ranking,  the  summons  of  ranking  and  sale  is  virtually  an  adjudication  for  all 
concerned,  as  the  process  proceeds  upon  the  supposition  that  the  creditors  have 
already  adjudged;  Stair,  b. ^itit.  36.  $  2;  act  168 1,  cap.  17;  Act  Sed.  31st 
March  1685 ;  acts  1690,  cap.  ao,  and  1695,  cap.  6j  Act  Sed.  23d  Nov.  1711  j 
see  also  30th  Nov.  1779,  Bland-Gardner  against  Spalding,  No  59.  p.. 730  ;  and 
tbe  production  of  the  grounds  of  debt  is  cop9idered  as  a  requisition  to  have  the 

benefit  of  it. 

Answered ;  Before  a  decree  of  nmking  is  pronounced,  the  purchaser  is  debt- 
or for  the  price,  not  to  the  creditors,  but  to  the  •  bankrupt  himself.  The  peti- 
tioner*s  arrestment  was  set  aside,  because  it  was  not  used  in  the  hands  of  the 
proper  party,  not  because  it  was  in  itself  incompetent. 

The  summons  of  sale,  and  the  production. of  the  grounds  of  debt,  make  no 
alteration  on  the  nature  of  the. debt,  either,  as  to- succession  or  diligence.  At 
tbe  date  of  the  assignation,  Ferguson's  debt  was  moveable,  and  there  was  no 
•fight  in :him  which  could  bc-carried  by  adjudication,  orwhich^  consequently, 
could  be  affected  by  the  inhibition.  Indeed,  the. admitted  necessity  of  an  ad- 
jtidication,  before  any- part  of  the  fund  in  medio  could  be  drawn  in  his  right,  gf 
itself  establishes  tbe  personal  nature  of  his  debt. 

Upon  advising  a  reekiiming  petition  with  answef^,  the  Lords  unanimously 
♦  a(fcercd/ 


Lord  Ordinary,  Mabveiu 
Alu  Huiynuuu 


J>.D 


Fox  Ro.  Henderson,  Corhiin . 
Clerk,  Prmglc. 

Fac.  Cot.  Na  7.  p.  ij^ 
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Adjudication  upon  Moveable  Bonds. 


,i627'    July  4.      Edgar,  and  JoHKSTON /^<u*)u'/FiKlayson. 

A  cotnprUitfg  In  a  double  poinding  betwixt  Edgar  and  Johnston  against  Finhyson,  *  the 
was  sustained  Lqr^^s  found,  that  a  bond  made  to  the  said  Robert,  whereby  Walter  Finlaysoa 
able  bond,  was  obliged  to  pay  a  sum  to  the  crfditor  .foresaid  at  the  term,  and  failing  there- 
roovTa^bic  by  ^^  ^^  infeft  him  at  his  option  in  an  annualrent  therefor;  providing  always  in 
a  charge.         ^hc  same  bond,  that  notwithstanding  of  that -clause  of  infeftment,  the  debtor 

should  pay  at  .any  term  thereafter  the  principal  sum  with. annualrents,  which 
should  be  owing  for  the  time  without  requisition,  that  that  bond  of  this  tenor, 
was  a  sufficient  ground  whereupoa  con^prisixig  might  be  deduced  by  the  credi- 
tor against  his  debtor  for  the  principal  sum,  and  for  the  bygones  owing  before 
the  comprising;  which. comprising  the  LoRDS^sustamed,  albeit  the  other  party 
alleged  that  the  same  was  null,  being  deduced  upon  an  heritable  bond,  never 
.being  made,  moveable  by  a  preceding  charge,  without* which  bad  preceded,  and 
that  thereby  the  bond  was  made  moveable,  he  alleged  that  no  comprising  could 
be  deduced  thereon  ;  which  allegeance  was  repelled,  in  respect  of  the  foresaid 
4)rovision  of  the  bond,  which  gave  the  creditor  as  great  liberty  to  comprise  as 
he  might  poind  therefor,  and  there  needed  no  other  ^preceding  charge  to  have- 
made  it  moveable,  except  he  liad  intended  to  prosecute  personal. execution  a« 
gainsjt  his  party  by  letters  of  horning ;  and  4ilbeit  that   the  creditor  in  the  de- 
nunciation of  his. comprising,  .had  denounced  his  debtor's  lands,  to  be  <:omprised 
for  more  annualrents  than  were  resting  the  time  of  the  comprising,  and  that  the 
other,  party  alleged^  That  therefore  the  creditor's  self  had  acknowledged,  that 
Kis  bond  remained  an  heritable  bond,  and  so  that  no  comprising  could  be  de- 
duced thereon,  seeing  he  had  denounced  to  comprise  for  a  term's  annualrent 
subsequent  to  the  date  of  the  comprising,  which  he  could  not  have  done,  if  he 
had  not  thereby  acknowledged  the  sum  and  bond  to  he  heritable,  and  to  be 
sulsjicct  to  annualrent ;  yet  this  allegeance  was  repelled,  seeing,  albeit  the  de^ 
nunciation  was  made  so,  yet  the  comprising  was  only  deduced,  and  the  debtor's 
lands  comprised  for  the  annualrents  which  were  owing  for  terms  expired  before 
the  comprising,  which  comprising  could  not  be  prejudged  by  the  denunciation 
containing  greater  sums,  the  same  being  restricted  by  the  subsequent  compris- 
ing following  thereupon.    See  Legal  Diligence. 

Act.  Nicolsm  et  Cunnhgham,  Alt.  Hope  et  BMei.  Cleric,  Gilsom* 

Durie,  p.  304. 
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1631  •    December  2e.      Menzies  of  Castlebill  against  Douglas  of  Cashogill. 


The  deceased 


-  Menzies  of  Qastlehili  being  cautioner  for 


Douglas  qf  Cashogill,  and  for  his  relief  of  the  sums  paid  by  hiia  as  cautioner^ 
comprising  Cashogiirs  land ;   after  the  said  cautioner's  decease,  his  heir  pur* 
sues  the  said  principal  for  payment  of  this  sum,  mnd  annualrcnt  thereof,  ay  and^ 
while  the  re-payment,  and  of  all  years  since  his  father's  decease ;  and  the  de- 
fender alleging^  that  this  relief  pertained  not  to  the  heir  of  the  cautioner,  see- 
ing it  was  sought,  not  by  virtue  of  the  comprising  deduced  by  the  cautioner  ini 
his  lifetime,  but  by  a  personal  pursuit,,  at  the  instance  of  the  heir  of  the  cau- 
tioner ;  which  relief  so  soughi  was  not  proper  to  him,  but  pertained  to  the  de- 
funct's executors,  who  pursued  not  therefor;— the  Lords  repelled  this  allege- 
ance,  seeing  they  fdund this  defender,  who  was .  debtor,  could  not  competently 
propone  the  same,  and  the  executor  distressed  him  not ;  likeas  tt^  heir  offered 
caution  to  warrant;  him  rit  the  exccutorfs  hands^  which  the  Lo».Ds  found  suf-. 
ficient. 


Act-  BurncU 


Alt,: 


Clerk,  Scot. 


FoL  Die.  v..  I.  p.  372.     Durie,  p.  611 
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*^*  Auchinleck  reports  the  same  case : 

If  the  defunct,  in  his  time,  compriseJ. lands  for.his  relief,  the  same  will  per- 
tain  to  his  heirs,  who  must  find  caution  to  warrant  at  the  executor's  hands. 

jiucbinleck,  MS.  p,  15.. 


1700.     January  16.  Carnegie  against  Carnegizs. 

In  the  competition  betwixt  Carnegie  of  Boisack  and  the  daughters  of  Car- 
negie  of  Braiky,  it  came  to  be  debated,  where  one  raises  a  summons  of  adju- 
dication upon  a  moveable  pergonal,  debt,  and-  dies  before  decreet,  whether  the 
raising  and  executing  the  summons  of  adjudicatidjp  in  the  father's  lifetime  did 
suflGicicntly  intimate  his  purpose  and  design  to  make  it  heritable,  so  as  to  fall 
to  his  heir,  or  if  it  still  retained  its  former  nature  of  a  moveable  right  till  it  was 
confirmed  by  a  decreet.  Alleged  for  the  heir,.  That  the  style  of  the  summons 
made  for  him,,  craving  the  lancfsto  be  adjudged  to  him  heritably,  in  payment 
and  satisfaction  of  his  sum,  which  was  a  legal  and  habile  intimation. of  his  de- 
sign  to  nail  the  sum  to  the  ground  and  make  it  real ;  and  before  the  act  of" 
Pari.  1641,  (i6i5i)  even  sums  only  bearing  annualrent  were  heritable,  their  year- 
ly fruit  being  their  annualrent  j  and  this  is  analogous  to  what  the  Doctors,  teach, 
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and  particularly  Pl>ei.  cap.  7.  de  natura  mobilium  et  immohilium^  that  actiones 
ad  rts  mmtihilts  iendtntti  pro  immobilibus  babentur^  nam  qui  actionem  habcnt^  rem 
ipsam  habere  censentur y  quia  per  earn  non  stat ;  and  Stair,  lib.  1.  tit.  i.  §  3. 
fibews  that  destination  can  ipso  facto  render  a  moveable  sttm  heritable ;  and  all 
know  that  a  requisition  or  charge  of  homing  makes  an  heritable  debt  tnoveable, 
and  all  beccreise  of  the  indication  of  the  creditor's  vnind,  even  so  here.  An^ 
iweredy  Every  incohate  act  doeti  not  alter  or  change  the  nature  df  things,  nei- 
ther is  it  always  the  party's  design  to  have  his  money  when  he  raises  an  adjudi^ 
cation,  but  oft  times  it  is  rather  to  secure  it :  yea  the  declared  intention  of  caU 

Jing  for  a  sura  in  a  bond  secluding  executors  by  a  charge  of  horning  has  been 
fbund  not  td  ftiake  the  sum  moveabk.  See  M'Kenzie's  lAstit.  book  2.  cap.  i. 
aftd  the  &ct  32d  Parliament  1661  excepts  tio  bonds  from  l>eihg  ttioveable  as  to 
children's  succeeding  therein,  sare  only  bonds  bearing  clauses  of  infeftment, 
or  expressly  secluding  executors.  The  Lords  found  the  raising,  executing  and 
insisting  in  a  process  of  adjudication,  where  the  creditor  died  before  he  obtain- 
ed sentence,  did  not  alter  the  nature  of  the  debt  from  w^hat  it  was  formerly,  so 

^.s  to  render  it  heritable,  or  make  it  fall  to  the  heir. 

.  FoLDic.  V.  I.  p.  372.     Fountainbally  ©.2.  p.  8j, 


No  08. 


1728.     NGvember  12.         Rt-ids  against  Cam^bzi^l. 

An  adjudication  led  upon  a  moveable  bond,  makes  it  become  heritable  so  as 
not  to  be  alienable  upon  death- bed.   ^See  Appendix. 

TolDic.iK  I../.  372. 
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An  srppTising, 
tad  all  an* 
naalrenti  doe 
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tor, 


3t738,     December  I.    Rawsay  of  Wylieclcugh  la^^/W  Brounue. 

m 

Found  that  an  apprising,  arid  whole  sums  therein  contained  without  distif^c- 
tiMi  between  principal  sum  and  annualrents,  accumulate  sum  and  annualrents 
thereof,  or  accessories  thereto,  do  bekng  to  the  heir,  and  no  part  thereof  to 
the  executor,  notwithstanding  f*ie  appiiser  died  within  the  legal. 

The  question  arose  Jupon  the  allegation  of  the  reverser.  That  the  apprishig 
was  extinguished  by  the  possfession  of  the  appriser's  heir  within  the  legal  j 
which  depended  upon  this,  Whether  the  bygone  annualrents  at  the  appriser's 
death  belonged  to  his  ex^cutots  or  to  his  heir?  If  to  his  executors,  the  appris- 
ing was  extinguished  by  the'heir*s  possession  within  the  legal. 

It  had  been  a  received  notion,  that  the  bygone  anuuairents,  at  the  appriser*s 
de^th,  fell  to  his  executors,  and  there  were  several  instance*  (iofidescended  oil 
of  •feoijfirmations  of  such  bygones ;  and  so  much  was  the  Court  of  that  opinion,- 
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nhatj  when  tliis  question  was  first  stirred^  the  Presidesrt,  and  he  only,  spoke  of 
-it  as  a  doubtful  point.  But  when  the  ihatter  cameito  he  more  maturely  consi* 
<dered,  the  Court  came  unanimously  into  thtf  above  decision,  as  great  inconvc- 
-niendesinost  have  arisen  from  a  contrary  judgment,  and  occasion  been  given  to 
'many  qnestions  not  dreamed  of,  concerning  estates  possessed  up^n  apprisings. 

So,  upon  examining  the  nature  of  an  apprising,  it  was  judged  to  be  a  proper 
sale  under  redemption,  whereby  the  land  which* descends  td  the  heir  cornea  in 
place  of  the  debt,  which  no  more  exists  as  fo  Either  principal  or  annualrents : 
whereas,  were  it  a  pignus  pratorium  or  legal  disposition  in  security  during  the 
legal  (which  had  been  the  common  notion)  then  the  debt  still  subsisting  till  ex- 
piry of  the  legal,  the  appriser  dying  within  the  legal,  the  bygone  annualrents 
of  it  would  fall  to  his  executors.  .       . 

JToL  Die.  V,  3.  p,  269.    Kilk^rran,  (Adjudication  and  AppRisifro.}  No  3.  p.  $/ 
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^769.     Decenibtr  14. 

'KoBERT  WiLLOCH  and  Others,  Trustees  of  the  deceased  George  Auchterlony^ 
Merchant  in  London,  against  John  Auchterlony,  Merchant  in  Montrose, 

^rand*nephew  and  Heir  of  Line  of  the  said  George  A  uchterlony. 

» 

The  funds  and  estate  of  George  Auchterlony  in 'the  year  1762,  bis  brother 
Alexander  and  nephew  George  being  then  both  dead,  consisted,  besides  i>thei^, 
of  the  following  particulars : 

lOTO,  In  virtue  of  his  own  original  right  he  was  possessed  of  the  sum  of 
•L.  4517  :  15s.  part  of  the  principal  sum  of  ail  heritable  bond  over  the  estate  of 
Stanhope,  of  date  the  12th  JSJovember  1737,  and  upon  which  an.  adjudication 
liad  been  led  28th  July  1738. 

7,do,  He  had  right  to  certain  annuity  bonds  granted  by<  the  York  Buildings 
Company,  issued  in  1730,  and  which  had  beeo  secui^ed  by  infeftment  and  ad- 
judication obtained  upon  the  Company^s  estates  in  Scotland. 

3//^,  The  residue  of  the  above  heritable  bond  on  Stanhope,  amounting  to 
L.  5500,  was,  by  a  proper  deed  in  the  Scottish  ibrm,  dated  17th  October  1753 
vested,  thtfee  thereof,  in.  John  the  defender's  uncle  ;  and  had  accordingly,  up- 
on his  death  in  1762,  devolved  upon  the  defender  himself  as  *his  heir.  The 
liferent  and  annual  interest  of  this  sum  had  been  settled  upon  George  by  bis 
^brother  Alexander's  settlement,  of  the  above  date ;  but  as,  owing  to  the  in- 
volved situation  of  the  estate  of  Stanhope,  httle  of  the  interest  had  been  paid, 
there  was  due  to  George,  at  .the  time. of  his  death  in  1764,  an  arrear  of  interest 
amounting  to  L.  4296* 

George  Auchterlony,  on  the  27th  February  ''1762,  executed,,  in  the  Scottish 
form,  a  disposition  .and  assignation ;  whereby  he  disponed  and  conveyed  his 
own  proper  share  of  the  debt  affecting  the  estate  of  Stanhope,  being  L.45 1 7 :  J58, 
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of  principal  sum,  with  a  proportion. of  the  penalty  and  iotcrest  (hat  should  be 
due  at  the  tkne  of  bis  death ;  as  also  his  sfaaie  and  interest  in  the  York  Build- 
ings Company's  debts  above-  mentioned^  affecting  their  estates  in  Scotland,  to 
and  in  &vour  of  Messrs  Willocb,  S^.  together  with  John  Auchterlony  the 
defender,  and  their  heirs,  &c.  *  to  the  end  that  they  might  apply  the  proceeds  <. 

*  thereof  towards  payment  of  hi^  debts  and  legacies,  obligations  and  donations.  - 

*  in  such  way  and  manner  as  he  had  already  or  should  thereafter  thini^  proper  . 
^  to  give  and  bequeath,  by  his  last  will  and  testament,  codicil  or  codicils  .there-  - 

*  to  duly  execute.* 

This  disposition  made  no  mention  of  the  adjudication  of  the  estate  of  Stan- 
hope,  which  had  been  led  for  the  whole  heritable  debt ;  it  mentioned  only  the 
heritable  bend  and  infeftment ;  and  conveyed  the  share  thereof,  \^'^b  bad  all 
along  remaned  with  George,  and  his  interest  ip  the  York  Buildings  Company's 
debt ;  but  it  took  no  notice  of  the  bygone  interest  due  on  the  L.  5500,  amount- 
ing afterwards  to  L.  4296,  the  third  and  last  portion  of  George's  estate,  as  above 
noticed. 

On  the  5th  March  1 762,  George  executed  his  last  will  and  testament ;  where- 
by he  appointed  the  pursuers  his  executors ;  jand  after  leaving  several  legacies 
to  the  amount^  of  some  thousand  pounds,  he  gave  to  the  defender  L.50  for 
mournings.     The  will  concludes  with  a  clause,  whereby  he  '  gives,  devises»and 

bequeatias,  ail  the  residue  of  his  estate,  consisting  of  moneys  bonds,  bills, 

government  and  other.securities^  and^all  interest,  rents,,  and  profits  that  shall 

be  due  thereon^  and  all  his*  other  estate  and  effects,  of  what  kind  soever,  to 

and  amongst  his  nephew  and  nieces,  grand^ephewa  and  grand-nieces,  equally 

betwixt  them.' 

George  Auchterlony  died  in  May  1764.4  and  some  time  thereafter,  John,  the 
defender,  challenged  the  above  settlement,  and  maintained,  ima^  His  right  to 
the  L.  4296  of  bygone  interest  fallen  due  on  the  L.  5500  of  the  Stanhope-  debt, 
as  having,  been  rendered  heritable  by  the .  adjudication  led  on  the  original  bond 
in  173S;  and  as  neither  transmkted  nor  transmissible  by  George's  trust-dispo- 
sition and  last  will,  atid  so  felling  to  him  as  his  heir  at  law*  2^,  He  set  up  his 
claim  to  the  L.  4517  :  15s.  of  principal  and  interest  thereon,  part  of  the  debt 
on  Stanhope ;  a^  also  to  the  sum  due  on  the  York  Buildings  Company's  bonds, 
which  by  transactions  and  agreement  had  beeo  settled  to  amount  to  L.i709:5: 8; 
upon  the  ground  that,  as  these  debts  were  heritable  subjects,  they  had  not  been 
effectually  conveyed  by  George  to  his  trustees  by  the  disposition  of  27th  Fe- 
bruary 1 762,  and  last  will  of  5th  March  thereafter ;  and  that  they  of  course 
fell  to  him  in  the  saDme  capacity  as  his  heir  at  law. 

These  were  the  points  contested ;  and  though,  in  consequence  of  some  ar- 
>rangements  that  had  taken  place,  opposite  actions  were  raised,  by  which  UMrans 
George  Auchterlony  was  stated  as  the  defender ;  yet  as  he  was  radically  in  pe-^ 
titorio^  the  argument  maintained  by  him  shall  take  the  lead. 

Pleaded  for  John  Auchterlony  the  defender, 
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On  the  Jir St  point;  It  was  an  established  prmciplc  ii>  the  kw of  Scotbind,     No^O*. 
that  an  adjudication,  both  es  to  the  accumulated  ^stim  and  thB  aniiii^lrents  due 
thereon,  made  part  of  the  heritable  estate.     An  adjodiGa^on  im»  fioc  merely  a. 
pigtms  pratorium  or  ^curity,  but  a  judicial  sale  of  lands  oadar  a  Umited  re« 
version,  upon  payment  of  the  accumulated  sum  imd  annusjrents.    This  pay- 
ment could  only  be  made  to  the  person  in  titulo  d  the  b<»ids,  viz,  the  beir^ 
who  in  that  ev^nt  only  was  to  convey  or  renoynce  bk  right ;  and  the  executor, 
as  he  was  not  the  person  who  could  re-convey,  had  elaarly  to  right  to  demand 
the  ftfttUment  of  the  condition.    As  there  <K>uId  be  no  doubt  upoB  this  point  at 
to  the  principal  sum  and  annualrents  accumulated,  the  law  admitted  of  no  dis- 
'  tinction  betwixt  these  and  subsequent  annualrents  arising  tliereon  4  an  adjudi- 
cation in  short  was  a  Jus  individtsum^  and  most  cum  omni  causa  descend  to  the 
heir.    The  only  instance  in  wbich  that  principle  had  been  called  in  question, 
^  was  in  the  case  of  Ramsay  contra  Gpeditors  of  Clapperton,  in  1 738,  No  99.  p. 
5538.,  when  the  judgment  of  the  Cour€,  deliberately  pronounced  after  a  hear- 
ing in  presence,  was  in  &vour  of  the  heir  of  the  adjudger ;  and  as  that  judg- 
ment had  been  approved  of  and  acquiesced  in  for  a  long  series  of  years,  it  would 
'  be  of  "^ery  dangerous  example  to  overthrow  fixed  and  established  rules,  origi- 
•  nally  founded  on  obvious  principles. 

The  presumed  will  and  intention  in  this  case  could  not  alter  the  question. 
^However  stnmg  the  presumption  might  be  in  favour  of  a  testament,  as  tbe  ex- 
Vpr^ss  will  <£  the  testator,  it  never  would  from  thence  follow  that  landed  tetaces 
'  wet^,  contrary  to  the  particular  rules  of  law,  to  be  transmitted  in  that  way  ; 
^  and  as  every  one  viras  presumed  to  know  the  law,  it  was  a  fair  inference  that, 
'by  not  disposing  of  the  right  otherwise  in  a  habile  mode,  it  had  been  the  tes- 
tator's intention  it  should  go  as  the  law  would  direct.  v 
Upon  the  second  point ;  It  was  a  clear  proposition  that  the  deed  in  favour  o^ 
the  trustees,  upoh  which  they  rested  as  this  foundation  of  their  rigiit  to  the  he^ 
ritable  subjects  thereby  conveyed,  ^euid  not  of  itself  have  been  carried  int& 
any  efiect,  independent  <^  the  testament.     A  trust  was  thereby  nominally 
created  ;  but  the  uses  and  purposes  of  that  trust  were  reserved  for  the  last  will 
to  be  afterwards  executed.     Without  the  subsequent  deed,  therefore,  the  trus-< 
tees  would  have  been  obliged  to  denude  of  these  subjects  in  favour  of  the  heir, 
as  the  only  person  having  right  thereto :  It  was  the  testament  only  which  could 
give  the  trust-disposiiioo  any  force  or  effect  as  to  the  destination  or  di^KMal  of 
the  testator's  estate  ;  and  as  the  law  did  not  allow  heritable  estates  to  be  con>» 
veyed  by  testament,  neither  would  it  suffer  that  salutary  rule  to  be  eluded  \>f 
devices  of  this  nature. 

The  trustees  bad  no  j^x  quasitum  by  tbb>  deed  ;  it  remained  undelivered  and 
under  the  maker's  power  as  eifectuaHy  as  if  it  bad  never  been  executed ;  and  if 
a  contrivance  of  thiB  nature  was  allowed  to  defeat  the  heir's  right  of  succession, 
the  law  of  death-bed  would  be  at  an  end*  Every  pierson  meaning  to  disappoint 
the  heir«  had  nothing  more  to  do  but  to  execute  a  deed  of  this  kind ;  and  keep« 
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No  IOO«      ing  it  in  his  possession,  and  under  his  power,  thereafter,  by  some  other  deed 

executed  upon  death-bed  or  by  testament,  appoint  the  uses  to  which  the  estate  * 
thereby  conveyed  should  be  applied. 
.  Pleaded  for  the  Trustees, 

Upon  the  first  point }  In  questions  of  this  nature^  whether  subjectst  were  to  - 
be  held  as  heritable  or  moveable,  so  as  to  descend^to  the  heir  or  executor,  the; 
intention  of  the  deceased  party,  whose  succession  was  disputed,  was-chiefty  to  he: 
considered.  T'^is  principle  was  solemnly  established  as  a  general  rule  in  the: 
case,  Waugh  centra  Jameson^  No  86.  p.  5526.  The  imendment  ofv parties  in:, 
the  present  instance  was  unquestionable,  both  from  examination  of  the  pre^usr 
conveyances  of  that  debt,  which  were  all  silent  as  to  the  adjudication^^so.that  itr 
was 'considered  as  resting  merely  upon  t^e  heritable  bond;  and  still  .moi«  so> 
when  George's  settlements  were  considered!  which  unequivocally  shewed  he.  re-i 
garded  these  arrears  as  a  nooveable  subject,  an^  that  as  such  they  were  disposv 
able  by  testament  in  the  way  he  wished. 

The  plea  maintained,  that  an  adjudication  hadthe  effect  of  rendering  the 
posterior  as  well  as  prior  annualients  properly  heritable,  was  founded  on  a  sub- 
tility  of  law,  to  which  effect  ought  not  to  be  given,  in  order  to  defeat  tbe.mean^ 
ing  and  intendment  of  parties.  No  reason  «  facie  occurred  why  an  adj:udica^ 
tion  should  have  stronger*  effects,  as  to  the  interest  of  the  debt,  than  in  many 
other  cases  pointedly  analogous  and  similar.  Take  the  case  of  aa  heritable- 
bond  upon  which  theie  was  an  arrear  of  interest;  the  debtor  could  not  redeem^ 
or  compel  the  creditor  tq  renounce  without  paying  both  principal  and  interest  '^ 
and  yet  if  the  cFeditor  was  dead,  both  heir  and  executor,  must  concur  in  dis- 
charging the  debt ;  the  one  for  the.  principal,  the  other  for  the  interest.  The 
contrary  argument  rested  in  a  great  measure  upon  the  rigorous  principles  of  the 
feudal  law  ;  but  these  had  been  greatly  relaxed  in  favour  of  the  right  of  exe- 
cQtors ;  strong  instances  of  which  occurred  in  the  cases,  Fac.  Col.  Hamilton 
of  Dalzcl  contra  Mrs  Euphamc  Hamilton,  No  19.  p^  5253  ;  and  of  24th  July 
1765,  Lord  Banff  contra  Tod*^*  by  which,  in  direct  contradiction  to  some  de- 
cisions, it  was  now  an  established  point,  that  the  rents  of  an  estate  falling  due  in 
apparency,  though  not  uplifted  by  the  heir  in  his  lifetime^  were  no  longer  he- 
ritable so  as  to  pass  to  the  next  heir  of  the  investiture,  but  were  in  bonis  of  the 
apparent  heir  deceasing,  and  went  to  his  executors. 

These  strong  instances  of  recent  departure  from  strict  feqdal  principles,  were 
sufficient  to  shew  that  the  decision  in  the  case  of  Ramsay  and  Clapperton  was 
now  out  of  the  question  ;  and,  as  it  was  by  mere  accident  that  the  heir,  in  the 
first  instance,  came  to  have  a  claim,  viz.  by  George  Auchterlony's  not  having 
uplifted  and  discharged  the  whole  arrears  in  question,  it  was  extremely  hard 
that  those  who  were  intended  to  have  this  funa  ^^bould  be  deprived  of  it. 

Upon  the  second  point ;  It  was  an  agreed  Tact  that  George  Auchterlony  was 
in  lie^e  poustie,  both  when  he  executed  the  trust-disposition  in  February  1762, 
and  his  last  will  and  testament  in  March  following,  and  that  he  lived  and  en- 
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joyed  his  faculties  for  two  years  thereafter*  This  being  the  case,  and  as  he  No  I00« 
held  the  unlimited  fee  and  property  of  his  whole  estate,  he  was  clearly  entitled; 
by  a  deed  in  proper  form^  to  convey  this  debt  on  Stanhope,  or  any  other  heri-« 
table  estate,  to  any  person  he  pleased,  and  under  such  conditions  and  reserved 
powers  as  he  should  think  proper.  The  deed  in  question  was  such  a  deed  ;.  it 
was  a  deed  inier  vivos  sufficient  to  exclude  the  heir  at  law;  and  the  subse- 
quent testament  was  only  an  exercise  of  Ihe  power  and  faculty  thereby  re- 
served. 

The  trusts  right  being  thefefore,^  by  the.  law  of  Scotland,  a  habile  conveyance 
in  favour  of  the  trustees,  the  property^ fully  vested  in  them,  and  the  granter  as 
muck  denuded  of-  thesubjects  conveyed  as  any  one  could  be,  by  a  deed  reser^ 
ving  his  liferent,  and  a  power.-to  alter  or  burden  at  any  time  of  his  life,  it  was 
of  little  or  no  consequence  what  was  the.  form  of  the  writing  in  which,  by  the. 
reserved  power,  the  after  purposes  of  the  trust  were  declared..    The  first  deed 
being  a- sufficient  deed-,  was.  all  that  was  required ;  and.  as  the.  right  of  the  heir, 
was  thereby  cut  off  and  excli.uled|  he  had  neither  title  nor  interest  to  challenge, 
the  subsequent  declaration,  whether  it.  was.  a  testament,  or  conceived  in  even^  v 
a  less  formal  manner.     The  trustees,  upon  this  point,  founded  on  the.  case,   . 
Pringles  contra  Pringle,-  No  73.  p.  3287. ;  but  which  was  reversed  upon  ap-  - 
peal;  and  certain  deeds,  viz.  a.  bond  on  death-bed,  and  a  codicil  executed  ia  ^ 
virtue  of  a  reserved  faculty  in  a  deed  which  was  unchallengeable,  sustained^  . 

There  were  several  specialties  argued  in  this  case  j.but  in  giving  judgment*   . 
their  Lordships  rested  entirely  upon  the  general  abstract  point.  .  Upon  the  rfirsi^   , 
they  were  nearly  all  agreed  that  the  bygone  arroars  were  heritable.;  and  as 
they  had  .hot  been  conveyed  in  the  trust-disposition,  that  thpy  fell  to  the  heir. 
Upon  the  second  point,  they  were  a  good  deal  divided  ;  some  were  of  opinioa 
that  the  settlement  executed  was  .an  indirect  way  of  evading  the  law.  of  death- 
bed.    The  majority,  however,  thought  that  the  trust-deed  was  an  effectual  . 
conveyance  of  the  heritable  subjects  mentioned  therein,  and  that  the  after 
declaration  was  legally  executed  in  virtue  of  the  reserved .  power  in  the  trust. 
The  following  judgment  wa»  pronounced:.**  Sustain  the  rdefence  for  Joha 
Auchterlony  against  payment  of  the  sum  of  L.  4296,  as.  the  balance  of  the 
interest  of  the  principal  sum  of  L.  5500,  which  was  resting ,  at  the  time  of 
George  Auchterlony's  death ;  and  assoilxie  the  said  John  Auchterlony  from 
that  branch  of  the  libel  at  the  instance  of  the  trustee  against  him.     Repel  the. 
defence  proponed  for  the  said  John  Auchterlony  against  payment  of  the  sum 
of  L.  1709  :  5  :  8d.  uplifted  by  the  said  John  Auchterlony  out  of  the  estate  of 
Marishall :  Find  the  said  sum  does  fall  under  the  trust-right  libelled  on,  fiic. 
Sustain  the  defence  proponed  by  the  said  Robert  Willoch  and  the>otber  trustees- 
of  the  said  George  Auchterlony,  against  payment  of  the  sum  of  L/45I7  :  155^ 
and  annualrents  thereof,  claimed  by  the  libel  at  John  Auchterlony's  instance 
against  the  said  trustees :  Find  that  the  said  sum  was  carried  by,  and  vested  in^ 
the  trustees,  by  the  trust-disposition  executed  by  George  Auchterlony  in  theic 
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No'  100/     fiiYOor,  and  the  said  George  Auchterlony's  latter* will  and  testament  relative  to 

the  said  trust-tight ;  and  assoilzie  the  said  Robert  WiUoch  and  the  other  tnia- 
tees  from  the  process  brought  at  John  Auchterlony's  instance  aigainst  them  for 
payment  of  this  sum,  and  decern."    ' 
,  9oth  parties  reclaimed ;  but  the  Lords  adhered,  and  refused  both  petitions. 

Lord  Ordinary,  Justicc-CicrL  For  the  Trastees,  Sal  DmuLnrRat, 

For  John  Auchtcrlony,  J.  Lochhart^  IV^bi. 

Robert  WiUoch,  &c.  appealed  against  the  interlocutor  of  the  14th  December 
1769  and  aist  of  February  1770,  in  so  far  as  the  Court  had  sustained  the  dc- 
.  fence  proponed  by  John  Aiuchterlony  against  payment  of  the  sum  of  L.  4296, 
.  as  the  balance  of  the  interest  of  the  principal  sum  of  L.  5500,  which  was  rest- 
ing owing  at  the  time  of  George  Auchterlony's  death. 

John  Auchterlony  appealed  from  the  said  interlocutor,  which  repelled  the  de- 
fence proponed  by  him  against  payment  of  the  L.  1709  :  5  :  8d. ;  and  sustain- 
ed the  defence  proponed  by  the  said  Robert  WiUoch,  &c,  against  payment  of 
.  the  sum  ^fL. -45 17  :  15s.  and  interest  thereof  claimed  by  him. 
ITie  judgment  was  as  follows  : 

"  It  is  declared,  That  the  money  received  by  George  Auchterlony,  on  ac* 

count  of  interest  upon  Charles  Murray's  bond  to  him  on  the  lands  of -Stanhope, 

ought  to  be  imputed  in  discbarge  of  the  interest,  according  ta  the  order  of 

time  when  the  same  balance  became  due ;  and  after  satisfaction  of  all  die  in- 

terest  which  was  incurred  before  Martinmas  1742,  the  said  George  ought  to  be 

considered  as  debtor  to  Alexander,  assignee  of  John  Arbuthnot,  for  a  propor- 

-tional  part  of  the  money  so  received  by  George,  corresponding  to  the  interest 

.  of  L.  5500.     And  it  is  further  declared,  That  whatever  money  has  been  paid 

.  to  the  respondent,  as  and  for  the  interest  of  the  said  sum  of  L.  5500,  from 

Martinmas  r  742  to  the  death  of  Alexander,  ought  to  be  considered  as  part  of 

the  personal  estate  of  Alexander ;  and  what  lias  been  paid  to  and  received  by 

.  the  respondent,  for  interest  accrued  due  upon  the  «aid  L.  5500,  from  the  death 

of  Alexander  to  the  death  of  George,  ought  to  be  considered  as  part  of  the 

personal  estate  of  the  said  George.     And  it  is  oaDERSB  and  adjudged,  That 

the  interlocutors,  so  far  as  they  are  complained  of  by  the  original  appeal,  be 

reversed.     And  it  is  further  ordered,  That  the  cause  be  remitted  back  to  the 

Court  of  Session,  to  proceed  therein  according  to  the  declaration  herein  before 

made.     And  it  is  further  ordered,  That  the  interlocutors,  so  far  as  they  are 

.complained  of  by  the  cross  appeal,  be,  and  the  same  are  hereby  affirmed." 

This  judgment  reversed  the  first  finding  of  the  interlocutor  of  the  Court  or 
Session,  of  i4th  December  1769.  And  hence  it  struck  only  against  the  first 
branch  of  the  title  of  the  decision,  viz.  *  Arrears  of  interest  upon  a  debt  se- 
*  cured  by  adjudication,  heritable  and  not  transmissible  by  testament.*  The 
other  points,  which  support  the  proposition  maintained  in  the  second  branch 
of  the  title,  were  affirmed. 
,R.  H.  '  Fac.  Coh  Nq  8.  p.  18. 
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1786.    January  16.        Barbara  Baulie  against  Arthtr  Sinclair. 

.  The  same  competition  here  occurred  as  in  the  case  of  Ramsay  contra  Brown- 
Ik,  No  99.  p.  5538.  where  it  was  determined,  *  That  the  whole  sums  contain- 
^  in  a  decreet  of  adjudication,  whether  principal,  annualrents,  or  penalties, 
belonged  to  the  heir,  and  not  to  the  executor  of  the  adjudging  creditor/ 

On  this  occasion,  the  Court  declined  entering  into  a  discussion  of  the  question, 
as  a  departure  from  a  general  rule,  so  solemnly  established,  might  be  attended 
ifvith  bad  consequences. 

Th£  Lords  preferred  the  heir. 

Lord  Ordmarjr,  Garderuton.         Act.  DaviJ  Smjtb^         Alt.  7aiL         Clerk,  Menziej, 

N.  B.  The  case  of  Willochs  contra  Aiichterloney,  decided  in  the  House  of 
Lords,  30th  March  1772,  No  100.  p.  5539.  was  much  insisted  on  in  behalf  of  the 
executor,  as  a  determination  contrary  to  the  principles  formerly  adopted.  The 
Lords,  howerer,  considered. that  decision  to  have  arisen  from  a  destination  made 
Tjiy  the  adjudging  creditor,  which  had  the  effect  of  .altering  the  course  of  the 
legal  succession. 

Ikl.JXc.  V.  3.^.  269.    Fac.  Col.  No  245.  p.  ^TJ;  . 
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Mrs  EuzA3ETH  Ross  against  The  Trustees  of  Hugh  Ross. 

HacH  Ross. died  in  London  ia  the  yean 775,  leaving  a  widow  and  two  sons, 
Hugh  and  Andrew- William* .  Hugh  the  eldest  succeeded  to  the  whole  of  his 
father's  landed  .property.  Ala  provision  for  Andrew-William,  his  father  grant, 
ed  a  bond  for  L.ao,OQO  to  certain  trustees,  for  his  behoof,  payable  at  his  ma- 
jority. . 

MfuRoss  left  hia  afiairs  in  considerable  disorder,  and  his  eldest  son  having 
contracted  large  debts,  the  trustees  of  Andrew- William  in  1776  thought  it  ne- 
cessary to  raise  an.  inhibition  against  him. 

Andrew- William  attained  the  age  of  majority  in  1777  J  *>^^  having  soon  af- 
ter become  insane,  the.  Court  of  Session  named  a  factor  loco  tutor  is  ^  to  take 
charge  of  bis  .interest. 

In  1786,  the  Creditors  of  Hugh  Ross  the  son  brought  an  action  of  ranking 
and  sale  of  his  whole  landed  property.  And  in  1789,  the  factor  loco  tutoris  of 
Andrew- William  obtained  an  adjudication  over  it,  in  security  of  the  sums  con- 
tained in  the  above-mentioned  bond  of  provision. 

Andrew- William  died  in  1791,  leaving  no  issue. 

.Hugh  Ross  served  heir  in  general  to  his  brother,  and  on  that  title  executed  a 
conveyance  of  the  bond  of  provision  and  adjudication  in  favour  of  certain  trus- 
tees, for  behoof  of  himself  and  his  creditors. 

These  trustees  applied  for  an  interim  warrant  of  L.  10,000  on  the  purcbaseii 
of  part  of  Hugh's  landed  prpperty,  to  account  of  this  debt. 


No  102. 
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No  loa.  Elizabeth  Ross,  the  mother  of  Andrew- William,  opposed  this  warrant,  on 

the  ground,  that  notwithstanding  the  adjudication,  the  provision  still  continu- 
ed moveable  as  to  succession,  and  that  as^Andrew-Wiliiam  -had  his  domicil  in 
England,  the  division  of  his  executry  must  be  regulated  by  the-  law  of  that 
country,  by  which  she  was  entitled  to  an  equal  share  with  his  surviving  bro- 
ther,  in  ierms  of  the  statute  ist  James  II.  c.  17,  In  support  of  her  claim,  it 
was 

«  Tkadedy  A  creditor  having  the  &ee  administration  of  his  own  afiatrs,  who 
'  leads  an  adjudication  upon  a  personal  debt,  if  he  does  not  guard  against  it  by 
proper  deeds,  must  be  presumed  to  have  intended  an  alteration  in  ch&v course  of 
his  successioq.'  .  But  when  the  adjudication  is  led  by  those  acting  for  a  person 
disabled  by  non-age  or  futility,  from 'disposing  of  his  property,  there  is  no  room 
for  this  presumption.  Hence  it  isfixed,.  that  no. deed  of  a  guardian  can  affect 
the  succession  of  his  ward  ;  Bankt.  v.  i,  p.  169.  y  12th  July  1688,  A.  against  B. 
fvoce  Tutor  and  Pupil.  It  is  true,  indeed,  that  in  this  case  from  Fountain* 
hall,  the  alteration  in  the  state  of  the  pupil's  property  arose  from  the  tutor's 
aroluntary.  act,  whereas, 'in  the, present  case,  the  adjudication  was  necessary,  in 
order  to  secure  the  debt.  But  whether  the  deed  be  voluntary  or  necessary 
seeraa  u»inrvportant,*as  the  general  principle  applies  equally  to  both. 

^dIy,  Even  if  a  proper  tutor  could,  by  leading  an  adjudication,  alter  the  line 
of  his  pupil's  succession,  an  adjudication  led  by  a  factor  loco  tutoris  ^an  have 
no  such  effect.  It  is  clear,  from  the  preamble  of  the  act  of  sederunt  13th  Fe- 
bruary 1730,  under  which  such  factors  are  appointed,  that  their  whole  duty 
consists  in  preserving  the  estate  entrusted  to  their  management.  No  step,  there- 
fore, taken  with  this  view,  should  alter  the  course  of  its  succession.  Besides 
when  a  tutor  adjudges  the  estate  of  his  pupil,  the  adjudication  i»  led  in  the  pu- 
.pil's  name  ;  but  hexc  the  adjudication  went  out  in  theoiame  of  the  factor  •  so 
that  the  interest  of  Andrew- William  Ross,  at  his  death,  had  resolved  into  a 
•personal  claim  against  the  factor,  wliich  must  £)f.  course  descend  to  his  execu- 
lors. 

^tio,  It  is  not  in  consequence  of  the  adjudication,  but"^ of  the  inlrfbition  in 
1776,  that  any  part  of  the  debt  is  recovered.  The  interests  produced  for  prior 
adJLidgers  exhaust  the  whole  price  of  tie  estates  in  Scotland.  But  an  inhibi- 
tion neither  alters  the  nature  of  the  debt  nor  its  course  of  succession. 

Answered,  ist.  It  is  not  the  presumed  will  of -the  proprietor,  but  the  nature 
of  the  subject. which  regulates,  whether  as.  heritable  it  shall  descend  to  the  heir, 
or,  as  moveable,  go^  to  the  nearest  inkin  ;  nay,  it  often  devolves  indirect  opposi- 
tion to  his  intention.  In  the  case  of  Ross  against  Ross,  in  1770,  No  15.  p.  5010. 
sums  secured  by  adjudication  went  to  the  heir  at  law  against  the  enixa  voluntas 
of  the  deceased.  See  alsoWaddell  against  Colt,  13th  February  r78g,  No  16. 
p.. 5022.  Upon  this  principle,  testamentary  deeds,  bequeathing  heritage,  and 
dispositions  on  death-bed,  are  ineffectual  against  the  heir.  For  the  same  rea. 
son  it  is  not  thexitation  in  an  action  of  adjudication,  although  it  is  then  that 
the  creditor  shows  his  intention  of  altering  th^  najur?  of  the  debt,  but  the  de- 
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cree  pronounced  upon  it,  which  renders  a  personal  debt  lieri table  ;  Erskine,      No  I02« 
b.  1.  tit.  a.  $'f4»     And,  on  thelother  band,  the  mere  intention  of  the  proprietor 
-to  convert  bis  heritable  into  moveable  property,  does  not  make  it  lose  its  heri-  '     ' 

r  table  quality  ;  Reids  against  Campbell,  No  98,  p.  5538. ;  President  Falconer, 
17th  January  1683,  Wishart  against  the  Earl  of  Northesk,  No  109.  p.  5552. 
The  right  to  a  debt  may  even  descend  partly  to  the  heir,  and  partly  to  the  exe- 
cutor, although  jt  is  impossible  to  suppose,  that  the  predecessor  intended  such  a 
.destination  ;'Sir  William  Dunbar  against  the  Executors  of  Btodie,  Sect.  i8.  b.  t. 

'Even  the  voluntary  acts  of  a  tutor  affect  the  pupil's  succession ;  Stair,  b.  i.  tit. 
6.  §  36.  ;    Erskine,  b.  i.  tit.  7.  }  i8,.;  Bankton,  b,  i.  tit.  j.  Par.  29.  and  36. ; 
Harcarsc,  p,  296.  I9fh  July  1671,   Sharp  against  Crichton,  voce  Tutor  and 
TupiL.     And  that  his  necessary  acts,  such  as  the  present,  have   that  effect,   has     - 
never  before  been  disputed. 

2do^  A  factor  loco  tutoris  has  pearly'the  same  powers  with  a  tutor;  Kilkerran- 
13th  Jan.  ] 747,  Robina  Pollock,  voce  Tutor  and  Pupil;  17th  June  1758,  Brown 
against  Scouler,  Ibidem.      What  is  sard  of   the  adjudication  vesting  in  the 
tactor  loco  tutoris^   and  not  in  the  pupil,  is  impossible ;  for  then  it  would  fol- 
low, tbat  the  debt  could  exist  in  the  one,  and  the  adjudication  for  the  debt. in 
the  other.     But  even  if  the  debt  and  the  adjudication  could  be  thus  separated 
it  would  not  avail  the  objector ;   for  a  personal  right  attached  to  an  heritable 
.subject,  is  equally  heritable  with  the  subject  itself.     The  factor  held  the  subject 
In  trpst^  and  the  claim  against  him  was  to  denude. 

3/i©,  It  wa«  solely  in  virtue  of  the  adjudication  that  a  security  Was  created  over 
the  estate,  by  which  the  debt  can  be  recovered.  The  inhibition  had  merely 
the  negative  effect  of  annulling  posterior  rights  ;  Erskine,  b.  2.  tit.  11.  }  13. 

The  Court  were  of  opinion,  that  there  was  no  difference  between  an  adjudi- 
cation  led  by  a  factor  loco  tutoris  and  a  proper  tutor.  And  a  great  majority 
thought,  that  although  both  might  better  the  security  of  the  pupil,  by  con- 
verting his  moveable  estate  into  heritable,  yet  no  deed  of  either  could  alter  the 
Tme  of  his  succession.  It  was  further  observed,  that  the  circumstance  of  a  sub- 
Jcct  heritably  secured  going  to  the  nearest  in  kin,  was  not  at  all  adverse  to  the 
analogy  of  our  law  in  other  cases.  It  was  upon  the  same  princij)le,  that  requi- 
sition used  by  a  creditor  upon  an  infeftment  of  annualrent  made  the  sum  in  the 
right  moveable,  although  the  infeftment  remained. 

One  of  the  Judges  wished  to  make  a  distinction  between  the  voluntary  and 
necessary  acts  of  a  tutor,  and  to  consider  the  latter  as  having  in  alt  respects  th^ 
same  effect  with  those  of  the  proprietor  himself.  But  it  was  suggested,  that 
this  would  leave  the  matter  on  too  loose  a  footing,  and  involve  parties  in  a  proof 
of  the  necessity  of  altering  the  security  in  every  particular  question. 

The  Court  found,  •  Thut  the  debt  in  question  was  moveable  in  regard  ti» 
succession/ 

A  reclaiming  petition  again&t  this  interlocutor  was  refused,  without  answers. 
•Lord  Reporter,  Swmion.    For  Mrs  Ross,  flP7^A/,  M,  Roft*    Alt.  Ho$^man  a  alii.  CLetl,  SitKUi^-- 

R'  D.  F0I.  Die.  V.  3.  /.  atSp,    Fac.  C9I.  No  2*  /rf  40. 
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Noi  1*04.     might  more  properly  have^been  coniidered^aa  imprqpcr  wadsets^'  yer  to  prevent 

the  confusion  which  an;alteration  of  practice  in  tha^partii:ulai  would  have  oc-* 
casioned,  the  same  legal  effects  hare  been  attributed  to  them^:  But  an  adjudi^ 
cation  like* the  present  has  no  resemblance  to-either.  It  has  no  legal  as  other 
adjudications,  and  it  cannot  be  redeemed,  on  payment  of  any  known  specific 
sum.  It  camiot  therefore  be  considered  as  a  sale,  as  no  price  ia  either  paid  or 
fixed  on.  Ia  short,  the  adjudication  in  question  is{>recise}y  ofrth«  same  nature 
with  a  voluntary  infeftment  of  anuualrent,  and  there  is  no  reason  that  arrears 
on  the.one  should  be  in  a  different  situation  from  those  on. the  other... 

The  Lord  Ordinary  reported  the  cause  on  informations. 

Observed  on  the  Bench,  An  adjudication  for  future  annuities  is  a  security  for 
a  conditional  debt ;  but  so  soon  as  they  are  due,  it  becomes  a  security  for  a 
pure  one.  The  lands  are  then  adjudged-  in  solutum  of  the.  arrears,  payment  of 
which  becomes  a  condition  of  the  reversion.  The  interest  due .  upon  these 
teironly  payments,  is  likewise  beritable,^  upon  the  jtrinciple  which  has  uniformly 
been  considered  as  settled  by  the  case  of  Ramsay  against  Brownlee,  No  99.  p.  5538. 

The  Lords  unanimously  found,  ''That  iff  virtue  of  the  decreet  of  adjudica- 
tion obtained  by  the  deceased  Mrs  Elizabeth  Ross,  the  annuities  inr question 
w^e  rendered  heritable  property,  and  new  descend  to  the  heir.* 

^liOrd  Reporter,  Stuiiitti,        For  the  JEzecatoc,  /Ti^. .      Alu  Honjman.        Qerkf^Smclmr* 

JD.  D:  Fjol.  Die.  v.  3.  p.  270.    Fac.  CoL  No  127.  f.  285- . 


I.    '     ,  ,ij=g 


SECT,   xvm; 


Accessory  Security< 


i628r    March  12.  Craw  against  Earl  of  Kelue.  . 

No  1 05. .        j^  BONB  of  corroboration  of  a  former  contract,  which  was  heritable,  is  likewise 

Ibund.  heritable,  anddoeanut  alter  the  nature  of  the  debt. 

Fol.  Dic^  V.  i.p.  372.     Aucbinleck.JMS. ^.  145, 


1664.    June  15.  Earx*  of  Marr  against  Hamilton. 

No  lOO.         ^  j^j^j^  being  granted' before  the  act  of  Parliament  1641,  by  the  deceast 

Earl  of  Marr,  to  the  deceast  JbhA  Hamilton  of  Clatto,  bearing  annualrent ; 
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and  tbi^  Earl  fiaTing  granted  a  bond  of  corroboration  in  anno  1 642^,  bearing  an- 
nualrent  al<o, 

The  LoRT>s  found,  that  the  bond  of  corroboration  belongs  to  the  heir,  as 
accessory  to  the  priactpal  bond^  which  is  heritable;  and  the  executors  also  con*. 

curred* 

FoL  Die.  V.  !•/.  372.     Gilmour^  No  102.  p.  78. 


No  Z06. 


1671.    November  22.        Alexander  Ord  against  Grissel  Edmonston. 

James  and  David  Ramsats  being  debtors  to  William  Edmonston  by  bond,  in 
the  sum  of  600  inerka»  which  was  a  moveable  bond,  thereafter  did  grant  a  bond 
pf  corroboration  for. the  said  sum,  and  bygone  annualrents,  extending  to  800 
iQerk$,.  bearing  a.  precept  of  sasine,  wherein  there  was  a  provision,  notwith* 
standing*  to  seek  payment  upon  the:first  bond,  and  that  the  last  was  without  pre«* 
judice  thei^of.  Thereafter,  being  upon  death*bed,  he  did  leave  in  legacy  the  said 
sum  to  two  of  his  daughters;  but  William  Ord  having  comprised-  the  saids 
bonds  from  the  apparent,  heir*  did  thereupon  pursue  the  debtor,  who  did.  raise 
a  double  poinding.  It  was  alleged  for  the  legatars,  That  they  ought  to  be  pre^ 
ferred,  because  the  first  bond  was  unquestionably  moveable,  and  was  not  innoi 
vated  nor  taken  ^way  by  the  bond  of  corroboration  ;  whereby  the  said  William 
had  re^rved  to  himself  a  faculty^and  power  to  make  use.  thereof,  which  accor: 
dingly  he  had  exerced,.by  leaiwing  the  same  in  legacy  to  his  daughters,  but  did 
never  take  infeftment  upon  .the  last  bond.^  It  was  answered  for  the  compriser 
That,  by  the  bond;  of  cdrioboration.  bearing,  an  obKgement  to  infeftj  and  pre^ 
cept  of  sasinci  it  made  the  sum  heritable  by  act  of -Parliament  1641,  and  could 
not  be  left  in  legacy  ;  hkcways,  the  legacy  did  relate  to  the  sum  of  Sbo  merks 
contained  in  the  last  bond,  and  eot  in  the  first. — The  Lords  did  find  the  said 
sum  to  beLheritablc,.  and  that  it  did-belohg  to  the  compriser. 

Fd.  Die.  v.- 1.  f.  372-.     Gosford,  MS.  No- 398.  p.  199. 


WBiiW,. 


1676;     February  18.  WAnoH  against  JaMieson.  , 

Lands  being  disponed  taa  man  by.a  near  friend  under  back-bond,  bearing  to  be 
for  security  of  2,400  merks,  already  due,  and  obliging  himself  to  denude  upon 
payment  of  that  sum,,  and  of.  what.other  sums  he  should  advance ;  and  the  dis^- 
poner  having  thereafter  granted  to  the  same  party  a  bond  for  5,000  merks,  bear- 
ing no  relation  ta  the  said-security,  but  being  a  simple  moveable  bond-  to  him 
his  heirs,  executors,  gic. ;  the  Loans  &tind,  that  this  bond,  in  so  far  as  it  should 
be  made  appear  tOi  be  made  up  of:  the  sura  mentioned  in  the  back-bond,  should 
belong  to  the  heir  of  the  trustee,  because.^^d  initio  the  said  security  was  granted 
for  the  same,  but  that  the  residue  should  bebng  to  his  executors,  as  in  its  natuic 
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fiiove«tblf  >  &nd  not  made  heritable  by  the  back-bond;  for  thoi^  the  dispon^e 
was  not  obliged  to  denude,  unless  upon  payment  as  well  of  the  suios  he  should 
advance,  as  of  what  was  formerly  due»  yet  this  could  operate  no  more  but  a  bar$ 
personal  retention,  which  ineratdcjurc  without  the  claufic. 

Stain    Dirkton, 

•|f*  See  this  case  No  21.  p.  5453,  and  No  86.  p.  5526. 


mmfmm^ 


No  i09« 

A  moveable 
bond  of  cor* 
lobotatlon 
does  not  jitter 
the  nature  of 
the  orijriiud 
heritable 
bond,  bul  the 
debt  still  re- 
mains  heti- 
table. 

See  Sect.  it. 
p*  t.  as  to  the 

other  points 
in  this  case. 


1683.    January  17,  Wishart  against  Nojithesk^ 

Elizabeth  Wishart,  relict  of  the  deceast  Jatnes  Bonnar,  as  executrix  con« 

firmed  to  him,  and  as  having  right  from   ■  ■  Boanar,  nearest  of  kin  to  thi 

raid  James,  intented  action  against  the  Earl  of  Noithesik,  for  payment  of  a  sum 
contained  in  an  beriuble  boad,  bearing  an  obligement  to  infeft»  and  also  a 
clause  secluding  executors;  and  also  raised  another  action  against  the  Laird  of 
Morphie,  for  payment  nf  a  sum  contained  in  his  bond  of  the  same  tenor.  There 
was  compearance  Qiade  for  Miln  and  Bannatine,  who  were  heirs>portioner9  bj 
their  mother  to  the  de&mct,  and  craved  to  be  preferred  to  the  exeeutort,  both 
sums  being  heritable^  It  was  replied  for  the  executors,  That  the  sums  wefv 
^ade  moveable  hj  a  ^hargjs  of  homing.  It  was  duflied  for  the  heirs,  That  the 
^clause  secluding  executors  being  the  4ctination  of  the  creditor,  did  exelude  the 
jexecutors^  fiotwitfastanding  x>f  the  horning. — This  Lords  found,  that  Northesk 
and  Morphie's  bonds  di4  belong  to  the  heirs,  notwithstanding  of  the  ebarge  of 
horning,  in  respect  of  the  clause  secluding  executors ;  but  they  found,  that  tfat 
annualrent  of  these  bonds  did  belong  to  the  executoxs.  Thereafter,  it  being 
alleged,  that  the  annualrent  of  Morphie*s  bond  became  heritable,  there  being  a 
comprising  for  both  pijnpipal  and  annualrents  ;  and  it  beiog  answered  for  the 
executors.  That  after  ^he  comprising,  tl|e  sums  were  mode  moveable  by  an  ar- 
rcstment  at  the  compriscr's  instance,  in  an  action  to  make  arrested  goods  furth- 
coming ;  the  Lords  found,  that  an  arrestment,  or  an  action  for  making  arrest* 
icd  goods  furthcoming,  \did  not  make  the  sums  contained  in  the  apprising  move- 
able.  The  executors  did  insist  against  Keith  of  Qiaig  for  payment  of  a  sum 
contained  in  an  heritable  bond  granted  to  the  defunct,  in  respect  the  executors 
^alleged,  that  there  la^  a  moveable  bimd  of  corroboration  granted  by  Keith  of 
Craig  of  the  said  heritable  bond. — ^The  Lords  found,  that  the  corroboration  did 
^ot  alter  the  pature  of  thi;  henuble  bond,  but  that  it  remained  still  heritable. 


March  i. — ^In  the  competition  betwixt  Wisharts,  executors  to  the  deceast 
James  Bonnar,  Ballantine  and  Mdn  his  heixs,  aneru  two  heritable  bonds  granted 
i^y  the  £arl  of  Northesk  and  Laird  Morphie,  which  bonds  bore  not  only  an 
pblifement  to  infeft,  but  Hkeways  a  clause .  secludinv  executors,  the  Lmtk 


1. . 
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Ibund,  thstt  a  charge  of  Aborning  iMade  these  boods  8o  moreable,  that,  'n:>twkh- 
ataading  of  the  clause  sedudtng  executors,  yet  they  did  belong  to  the  ^executsoaB^ 
^ckitke,  as  if  the  foresaid  clause  had  never  been  inserted  in  the  bcoKls,  in  regaid 
tint,  bj  the  charge  of  horning,  the  creditor  had  sufficiently  deckred  his  mi^ 
to  have  np  bis  moaey  from  the  debtor ;  in  which  case,  if  it  bad  been  ijing  by 
«4he  defunct,  i€  would  have  bdonged  to  the  executors,  tad  that  the  debtor's  not 
jnakiDg  payment  in  ^obedience  to  the  diligence,  could  not  be  profitable  to  the 
iieir  ao  aa  to  kteep  the  money  srtill  heritable.  This  tncexlocutor  was  pronounced 
'tipon  a  beamg  in  piese»ce,  and  hereby,  they  altered  a.  former  interlocutor  given 
upon  a  report  from  the  Outer- House. 

Fal.  Die.  V.  I.  /.  572.    P.  Falconer,  No  43. p.  23.  tf  No  56. p.  35^ 


No  109. 


1707.     Ihttmb^f-4^ 
Alexasmk  AnxsK  of  Middiegrange  against  James  Gooduxs,  elder  anJ 

^unger  of  Abbotsfaaugh* 

James  Goodlet^  in  his  oontract  of  marriage  with  Agnes  Melross,  *  obl^d 

•  himself,  his  heirs  and  successor^,  in  the  estate  therein  mentioned,  to  pay  to 

•  the  rest  ^  the  children,  to  be  procreated  of  the  m^rriage^  the  sum  of  L.  10,000 
'  Scota,  to  be  dTivided  aquailly  amoqg  them  at  their  respective  Qges  of  sixteen 

•  years,  with  annualrent  during  the  not  payment,  and  this  farovision,  that  the 

•  portion  of  any  of  these  younger  children  dying  unmarried  should  fall  to  the 

•  survivers/  There  hating  been  four  children  of  the  marriage,  whereof  one 
went  abroad  without  returimig  home,  the  father  disponed  his  estate  in  favours 
of  his  eldest  son  James  Goodlet  younger,  with  the  burdea  of  paying  his  anterior 
just  and  lawful  debts,  and  1 0,000  merks  to  Alexander  and  Jean  Goodlets  his 
other  children,  as  their  portion  natural.  Jean  having  died,  leaving  a  daughter 
l^ehind  her,  who  was  served  heir  to  her  mother,  and  then  died,  Alexander  Ajt- 
Icen,  the  father,  as  heir  to  his  child,  pursued  James  Goodlets,  elder  and  younger, 
for  payment  of  the  5000  merks  provided  to  Jean  his  wife,  and  for  the  equal 
Third  part  of  John's  portion,  who  had  deceased  before  his  sister^  after  he  was 
sixteen  years  complete. 

Alkged  for  the  defenders  ;  Absolvitor,  quoad  the  5000  merks,  because  move- 
able, and  so  not  to  be  carried  by  a  service.  tJo^  Absolvitor  from  any  share  of 
the  brother's  portion,  because  non  constat  he  is  deai  And  esto  his  death  were 
proved,  the  pursuer's  wife  being  neither  heir  nor  executor  to  bim^  his  portioii 
would  belong  to  the  surviving  brother. 

Replied  for  the  pursuer ;  Though  the  5000  merks  was  moveable  by  the  con- 
tract bf  marriage,  it  became  herituble  by  tlie  supervenient  dispositioti,  which 
tnade  it  a  real  right  upon  the  estate  disponed  by  James  Goodlet  elderto  his.son, 
ijothtlie  procuratory  of  resignation  and  precept  of  sasine  being  afiected  with 
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nioveabU^  &nd  not  made  heritable  by  the  back-bond;  for  though  the  dispoMe 
was  not  obliged  to  denude,  unless  upon  payment  as  well  of  the  suios  he  should 
advance,  as  of  what  wad  formerly  due»  yet  this  could  operate  no  more  but  a  bar$ 
personal  retention,  which  inerat de  jure  without  the  claufic. 

Stair.     Dirkton, 

•|f*  See  this  case  No  21.  p.  5453.  and  No  86.  p,  5526, 
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J  68  3.    January  17,         Wish  art  against  North  esk^ 

Elizabsth  Wishart,  relii:t  of  the  deceast  James  Bonnari  as  executrix  coa« 
firmed  to  him,  and  as  having  right  from  ■■  ■  Boanar,  nearest  of  kin  to  thg 
Mid  James,  intented  action  against  the  Earl  of  Noithesik,  &>r  payment  of  a  sum 
contained  in  an  beriuble  boad,  bearing  an  obligement  to  infeft»  and  also  a 
clause  secluding  executors;  and  also  raised  another  action  against  the  Laird  of 
Morphie,  for  payment  nf  a  sum  contained  in  his  bond  of  the  same  tenor.  There 
was  compearance  Qiade  for  Miln  and  Bannatine,  who  wene  heirs- portioners  by 
their  mother  to  the  de&mct,  and  craved  to  be  preferred  to  the  exeeutors,  both 
sums  being  heritable^  It  was  repUtd  for  the  executors,  That  the  sums  were 
ynade  moveable  by  a  chargis  of  horning.  It  was  duflied  for  the  heirs,  That  the 
^clause  secluding  executors  being  the  4ctination  of  the  creditor,  did  exclude  the 
4&xecutors^  fiotwitfastanding  of  the  horning* — This  Lords  found,  that  Northesk 
jand  Morphie's  bonds  di4  belong  to  the  heirs,  notwithstanding  of  the  charge  of 
horning,  in  respect  of  the  clause  secludii^g  executors ;  but  they  found,  that  tfat 
annualrent  of  these  bonds  did  belong  to  the  executoxs.  Thereafter,  it  being 
alleged^  that  the  annualrent  of  Morphie*s  bond  beicame  heritable,  there  being  a 
comprising  for  both  pr^npipal  and  annualrents  ;  and  it  beiog  answered  for  the 
executors,  That  after  ^he  pomprising,  tl|e  sums  were  mode  moveable  by  an  ar- 
restment  at  the  compriscr's  instance,  in  an  action  to  make  arrested  goods  furth- 
coming ;  the  Lords  found,  that  an  arrestment,  or  an  action  for  making  arrest* 
^ed  goods  furthcoming,  \did  not  niHk^  the  sums  contained  in  the  apprising  move, 
able.  The  executors  did  insist  ajgainst  Keith  of  Qraig  for  payment  of  a  sum 
contained  in  an  heritable  bond  granted  to  the  defunct,  in  respect  the  executors 
.alleged,  that  there  WjW  ft  moveable  bwid  of  corroboyQtion  granted  by  Keith  of 
Craig  of  the  said  heritable  bond. — ^The  Lords  found,  that  the  corroboration  did 
^ot  alter  the  pajture  of  the  beriuble  boi^,  but  that  it  remained  still  heritable, 

March  i. — In  the  competition  betwixt  Wiaharts,  executors  to  the  deceast 
^ames  Bpnnar,  Ballantine  and  Mdn  his  heixs,  anent  two  heritable  bonds  granted 
by  the  Earl  of  Northesk  and  Laird  Morphie,  which  b(»ids  bore  not  only  an 
i>bli£:ement  to  infeft.  but  Hkeways  a  clause  lecludinfi:  executors,  the  Lorhs 
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Ibund,  tfasit  a  charge  of  liortiing  iMade  these  boods  8o  moreable,  that»  'not^kh- 
ataading  of  the  clause  secluding  executors^  yet  they  did  belong  to  the  executoBB^ 
«ckitke»  as  if  the  foresaid  clause  had  never  been  inserted  in  the  bonds,  in  rega^l 
that,  bj  the  charge  of  horning,  the  creditor  had  sufficiently  declared  his  mi^ 
to  have  np  his  moaey  from  the  debtor ;  in  which  case,  if  it  had  been  iTiiig  by 
«4he  defunct,  it  would  have  belonged  to  the  executors,  tad  that  the  debtor's  not 
jnakiDg  payineMinx)bedience  to  the  diligence,  could  not  be  profitable  to  the 
iienr  ao  aa  to  l^teep  the  money  srtill  heritable.  This  interlocutor  was  pronounced 
-tipon  a  beamg  in  pieseBce,  and  hereby,  they  altered  a  former  interlocutor  given 
upon  a  report  fronk  the  Outer- House. 

Fal.  Die.  V.  I.  /.  572.     P.  Falconer^  No  43,  p.  ^3.  If  No  56. p.  35^ 


No  log* 


1707.    Dteember-^^ 
At£ZiiN0!S&  AixEHK  x£  MiddlegraQge  against  James  Goodlsts,  elder  anJ 

ganger  nf  Abbotdiaugh. 

James  Goddiet,  in  his  contract  c^  marriage  with  Agnes  Melross,  *  obl^d 

•  himself,  his  heirs  and  successor^,  in  the  estate  therein  mentioned,  to  pay  to 

•  the  rest  ^  the  children,  to.be  prooreated  of  the  marriage,  the  sum  of  L.  10,000 
'  Scota,  %o  be  dSvided  aquaiily  amoqg  them  at  their  respective  ages  of  sixleea 

•  years,  with  annualrent  during  the  not  payment,  and  this  provisicm,  that  the 

•  portioif  of  any  rf  these  younger  children  dying  unmarried  should  fall  to  the 

•  survivers.*  There  hating  been  four  children  of  the  marriage,  whereof  one 
went  abroad  without  returinaig  iMHne,  the  £ither  disponed  his  estate  in  favours 
of  his  eldest  son  Janaes  Goodlet  younger,  with  the  burdea  of  paying  his  anterior 
just  and  lawful  debts,  and  10,000  merks  to  Alexander  and  Jean  Goodlets  his 
other  children,  as  their  portion  natural.  Jean  baring  died,  IcaviBrg  a  daughter 
behind  her,  who  was  served  heir  to  her  motlier,  and  then  died,  Alexander  Ait- 
Icen,  the  father,  as  heir  to  his  child,  pursued  James  Goodlets,  elder  and  younger, 
for  payment  of  the  5000  merks  provided  to  Jean  his  wife,  and  for  the  equal 
third  part  of  John's  portion,  who  had  deceased  before  his  sister^  after  he  was 
sixteen  years  complete* 

Alkged  for  the  defenders  ;  Absolvitor,  quoad  the  5000  merks,  because  move- 
able, and  so  not  to  be  carried  by  a  service,  7^0^  Absolvitor  from  any  share  of 
the  brother's  portion,  because  non  constat  he  is  dead.  And  esto  his  death  were 
proved,  the  pursuer's  wife  being  neither  heir  nor  executor  to  him,,  his  portioa 
would  belong  to  the  surviving  brother. 

Replied  for  the  pursuer ;  Though  the  5000  merks  was  moveable  by  the  con- 
tract bf  marriage,  it  became  heritable  by  the  supervenient  disposition,  which 
tnade  it  a  real  right  upon  the  estate  disponed  by  James  Goodlet  elderto  his.son, 
ijoth  the  procuratory  of  resignation  and  precept  of  sasine  being  afircted  with 
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No  X 10.      the  burden  thcrcc3f,  whereby  the  daughter  Wfcs  preferable  to  all  the  deed«  of  the 

son,  zdOf  That  the  brother  is  dead  is  instructed  by  the  disposition,  wherein  the 
father  reckons  on  no  .more  children  but  three;  especially  considering,  that  the 
.  pursuer  having  offei-ed  to  prove,  by  t!ie  defender's  oath,  that  he  was  dead,  the 
deponent  acknowledged,  •  that  he  suspected  the  worst/  Again,  the  portion  of 
the  deceasing  children  being  provided,  in  the  contract  of  marriage,  to  the  sur^ 

•  vivers,  the  surviving  children  had  right  to  draw  the  same  without  any  title  of 

•  succession*    And  though  the  former,  by  arriving  at  the  age  of  sixteen,  t9[ught 
: seem  facere partes,;  yet  by  their  death,  without  uplifting  the  money,  the  lat« 

ter's  right  revived  as  if  the  deceased  children  had  never  existed. 

DupUed  for  the  defender  ;  The  younger  x:hildren's  provision,  that  was  move- 
able by  the  contract  of  marriage,  became  not  heritable  by  the  disposition,  more 
than  all  the  father^s  other  debts  wherewith  he  thought  fit  to  burden  his  son  ; 
for,  though  the  burden  did  undoubtedly  make  the  son,  and  lands  disponed  to 
him,  liable  for  the  debts  and  provisions,  which  thereby  turned  heritable  quoad 
idebitorem^  it  did  not  change  the  nature  of  these  debts,  which  notwithstanding 
remained  personal  quoad  creditBrem,  Nor  doth  it  appear  to  have  been  the 
^    •  father's  intention,  by  the  burdening  clause  in  the  disposition,  to  alter  the  nature 

iof  his  daughter's  provision,  but  only  to  securer  her  as  to  the  payment ;  especially 
considering,  that  it  was  not  originally  constituted  by  the  disposition. 

The  Lords  found,  that  the  provision  in  favours  of  the  four  younger  x:hiTdren, 
\>j  the  disposition  granted  by  the  father  to  the  son,  became  heritable  ;  and  that 
the  brother  is  presumed  to-be  dead.     See  Proof. 

FoL  Die.  V.  u  p.  372.     Forbes,  p.  201. 
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1734.     November  %i.        Clkland  against  Provost  M*Aui.at. 

A  PERSON  infeft  upon  an  heritable  bond,  not  payable,  nor  bearing  annualrent 

'  till  after  his  decease,  having  assigned  the  same  in  security  of  a  moveable  debt 

!due  by  him,  with  procuratory  and  precept,  this  accessory  security  was  found  to 

malce  the  sum  contained  in  the  bond  heritable,  though  the  creditor  died  before 

the  term  of  payment  of  the  annuahrent-right. 

JoL  Die.  V.  I.  /v372* 


1740.    January  8.     Burs  of  Hamilton  against  The  Earl  of  Silkirk. 

.  Found,  that  not  only  irredeemable  dispositions,  but  also  adjudication^  heri- 
table bon^s  descendible  to  the  heirs  and  assignees  of  the  defunct,  although  .no 
infeftmeot  had  followed  tfaereoa,  descended  to  the  heir  of  conquest ;  but. that 


licr.  ^Mt. 
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0(be  ri^kt  df  gBoctwiMi  to  bdDds;«eql^dii)g  rCMcutprii,  ^i*d  cwteinnopmo  oblige 
lion  to  infeft  in  lands,  descended  to  the  heir  of  line. 

f^ound  dlso,  that  a  penooal  bonA  of  >carirdbcyratioD  taken  by  the  defunct 
tto  hem  «echiding  cttctttOTfiy  <i£  the|)iiociipati  ^ui3i  and  annualreats  contaiued  kx 
Ntti  ))er>tafale  jboad,  OBd  in  u^hich  hood  jsvsls  ^Uo  ooatained  a  further  new^ucd 
borrowed  of  that  date^  did  nut  alter  the  succession  as  rothe  principal  sunu  cox>* 
tained  iathe  original  bond  which  devolved  ro  the  beir  of  conquest,  but  that  all 
^Ke  further  sums  contained  in  the  bund  of  corroboration  descended  tp  the  4ieir 
of  line»     S44  iiJiRXTAGS  and  Conquest. 

J^iHerraB^iUt^iTAQz  and  ConquesT.)  No  Z-p.  a^i. 


i*a» 


<764.    Augwt  1. 


£a:rl  <yr  floMB  j/jgmnst  jA>uir  Stsoi^. 


A  Bom>  beortng  intepcst  beipg  h^n^^bU  beibns  the  1641,  ^creditor  who  took 
n  bond  in  (hese  terms,  wkhoot  c»gyQSsi^ganjr»particular  destinaiion  in  his  bond 
intended  undoubtedly  that  it  should  go  to  his  heir.  A  bond  dated  in  1638, 
bearing  mterest,  and  consequeatlir  h^riXAbl^,  was  corroborated  in  the  year  J663, 
the  bend  ef  consG^oration  bcarii)g  m  coAuaoa  ,form  to  heirs,  executors*  ana 
Jissignees.  1  he  heir  of  the  creditor,  i^^ho  was  also  bijs  eiecutor,  having  confirm- 
ed the  debt  as  moveable;  and  upon  cbat  tide  having  deduced  an  ad^dication 
against  the^ebtor'^  estate,  it  was  ei^eid  hy  the  heir  of  Xhc  de^btor^  That  the 
tnijadication  was  void,  as  procMdit\g  upon  the  title  of  a  confi4matioii  of  an  hesi* 
table  bond,  which  is  altogether  inept.  It  was  the  opinion  of  the  Couri;  that  ia 
bond  of  corroboration »  which  is  intended  for  fio  other  jpurpose  but  to  secure  the 
debt,  cannot  have  tba  effect  to  alter  the  nature  ef  the  original  bond,  gt4ia  actw 
Hgemium  non  operoMtir  ultra  eorum  intcfUiwem;  %vA  •tbei^ure  the  adjudication 
founded  upon  the  beatable  bond,  to  which  the  executor  could  have  no  title, 
was  found  tmll  iind  ^foid* 


^oUiu 


No  rtj. 

A  bund  ot 
corrobora- 
tion, which 
13  intended 
for  no  other 
purpose  but 
Xi  secure  the 
d  bt,  cannot 
have  the  icf- 
fect  to  alter 
the  nature  of 
the  origmM 
hoad* 


%*  Thi$  oMe  lis  reported  tn  tb$  Facult;7  CpUection  : 

fit  11638,  James  Xarl  i£  Home  ^  princ^l,  andjSeoi^ge  Home»  jounger  bf 
Wedderburn,  William  JKofVie  of  Aj^toia,  Sir  Archibald  Duu^l  s  of  Spot,  S^r 
Robert  Douglas  of  Blackerston,  and  Alexander  Home  of  Haliburton,  as  cau- 
'«ion«/s,  granted  bond  t»  litu pence  Hiend^rAon,  whora  failing,  to  his  two  ddugh- 
lers,  Janet  and  Aarbaora,  far  jodo  ift^ks^  uith  aqaualrent  and  penalty. 

In  1^59,  Laucence  Hcffd^raon,  with  cgnsqnt  of  hiS  two  daughters,  conveyed 
the  bond  to  his  other  two  daug'iteis,  Isabel  and  Margaret. 

In  1663,  the  EaH,  *s  .^rincipail,  with  Alexander  Home  of  Ayt^n,  and  Sir 
Robeft  Ujaglas  of  ttla«kei*4twaAB.catttione];^  ^canted  bond  of  corroboration  t^ 
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No  1 1  J.     Isabel  and  Margaret,  accumulating  the  principal  and  annualrents  into  a  capitaT 

<>f  3630  merks. 

In  the  same  year  1638,  the  Earl  as  principal,  with  Sir  David  Home- of  Wed. 
derbum.  Sir  Archibald  Douglas  of  Spot,  and  Alexander  Home  of  HaUburt(m, 
granted  another  bond  to  Laurence  Henderson  and  his  two  daughters  for  4000 
merks. 

In  1660,  this  bond  was  in  like  manner  assigned  to  Isabel  and  Margaj:et. 

And  in  1663,  a  like  bond  of  corroboration  was  granted  for  the  accumulated 
sum  of  4840  merks. 

Inhibition  followed  upon  these  several  bonds  in  1664. 

A  process  for  pa^^ment  appears  to  have  been  also  brought,  and  an  extracted 
act  was  produced,  bearing  date  31st  January  1682. 

Several  markings  appeared  on  the  margin  of  the  act,  one  of  them  of  25th  July 
1688,  in  these  words,  *  Avisandum  ut  supra,  and  grants  certification  against  the 
'  defender  for  not  production  of  his  other  titles,  (signed)  John  Lockhart/ 

Margaret  Henderson,  one  of  the  creditors  in  the  bond,  married  Henry  Aid- 
corn. 

Upon  her  death  in  1723,  Richard  AJdcorn  her  son,  confirmed  her  share  of 
the  bond  for  3000  merks.  And,  upon  the  22d  of  June  1728,  executed  a  sunv- 
mons  against  the  then  Earl  of  Home  for  payment  of  both  bonds  ;  and  having 
taken  decree  cognitionis  caum,  obtained  decree  of  adjudication  in  1 730. 

James  Aldcorn  the  son  of  Richard^  having  served  heir  in  general  to  his  father, 
disponed  his  right  to  Anna  Yule  lus  mother,  who  insisted  in  an  action  of  mails 
and  duties. 

Anna  Yule  having  died  during  the  dependence,  all  the  above-mentioned 
rights  and  titles  were  adjudged  by  Janet  Steel  from  James  Aldcorn,  as  charged 
to  enter  heir  to  his  father  Richard,  his  grand&ther  Henry,  and  his  mother  Anna 
Yule. 

In  1759^1  Janet  Steel  wakened  the  process  of  mails  and  duties,  in  which 
various  defences  were  pleaded. 

I.  Heritable  and  Moveable. — ^The  first  defence  was,  that  the  adjudication,  at 
^e  instance  of  Richard  Aldcorn,  was  null  and  void,  as  led  upon  an  insufficient 
title ;  so  that  the  after  adjudication  of  his  interest  by  Janet  Sxeel,  must  be  in* 

«fiectuat. 

The  two  bonds  were  both  granted  before  the  1641.  They  were  therefore 
Itieiitable,  aa  bearing  interest ;  and  could  not  be  carried  by  Richard  Aldconf s 
•  confirmation  as  executor  to  his  mother. 

The  act  r66i,  c.  32.  has  na  retrospect  farther  thn  to  the  i6th  of  November 
164  r,  the  date  of  the  rescinded  statute ;  and  it  does  not  vary  the  case,  that  those 
bonds  were  assigned  in  2659  and  1660,  or  that  bonds  of  corroboration  were 
granted  in  1663. 

The  sole  purpose  of  the  assignations  was  to  transmit  the  right  to  Isabel  and 
Margaret,  tantum  et  tale,  as  it  stood  in  their  father ;  <»:,  rather,  as  it  would  have 
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Stood  in  Janet  and  Barbara,  the  original  ^  substitutes,  had  no  assignation  been  No  Il^t 
grainted.  An  assignation  has  no  other  effect  than  to  carry  the  right  as  it  was  in 
the  cedent.  So  says  Lord  Stair,  in  treating  of  the  assignation  of  heritable  bonds, 
m.  3.  15.  And  so  it  was  foand,  Decenfiber  12.  1627,  Falconer  ro)i/r^  Heirs 
of  Beatie,  No  34.  p.  5465.,  in  the  case  of  a  bond  heritable  as  bearing  annual- 
rent  ;  and  t%th  January  1 708,  Lockhart  contra  Muirhead,  No  6^.  p.  5498. ; 
and  17th  November  1747,  Kennedy  contra  Kennedy,  No  67.  p.  5499*1  in  the 
tase  of  bonds  heritable  by  a  clause  secluding  executon* 

As  to  the  bonds  of  corroboration,  they  gave  no  additional  security,  the  onl/ 
Slew  obligants  being  the  heirs  of  the  original  debtors ;  they  had  no  other  effect 
than  to  accumulate  the  interest,  and  were  granted  accumulandojurajuribus.  A 
noveable  bond  of  corroboration  does  not  impair  the  original  security,  as  appears 
from  Dirleton,  voce  Heir  and  Executor,  and  Bankton,II.  1.  39.  as  well  as  from 
the  decisions  roadced  in  the  Dictionary,  Heritable  and  Moveable,  Sec.  18* 
This  doctrine  was  held  in  the  decision,  8th  January  174a,  Duke  of  Hamilton 
contra  Eari  of  Selkiik,  No  iia.  p.  5554. ;  where  it  was  found,  that  a  moveable 
bond,  taken  for  the  principal  and  annualrents,  due  upon  an  heritable  bond,  did 
not  innovate  the  security  as  to  the  principal  sum,  which  descended  to  the  heir 
of  conquest,  while  the  accumulations  descended  to  the  heir  of  line. 

Answered  I  When  lirarence  Henderson  assigned  the  two  bonds  to  his  young- 
er daughters,  long  after  the  1641,  he  could  hare  no  view  of  making  them  de« 
acendible  to  heirs.  Had  they  purchased  such  bonds,  they  would  have  become 
moveable  in  their  person  ;  and  it  rather  strengthens  the  argument,  that,  in  place 
of  being  purchased|  they  were  assigned  by  their  father  as  a  portion  to  his 
daughters. 

But  the  matter  is  still  clearer  upon  the- footing  of  the  bonds  of  corroboration. 
These  were  certainly  '  contracts  and  obligations  for  sums  of  money,  with  clause 
<  of  annualrent,  made  and  dated  after  the  i6th  of  November  1641  ;*  and,  there* 
fore,  in  terms  of  the  statute  1661,  must  be  *  holden  and  interpreted  to  be  move- 
able bonds.' 

It  is  a  mistake  to  say  that  these  bonds  were  merely  corroborative  of  the  origi- 
nal bonds.  They  are  granted  to  the  daughters  in  place  of  the  father,  for  diffe- 
rent sums,  with  different  pexudties,  payable  at  different  times.  If  the  creditors 
bad  taken  up  the  money  in  1663,  and  lent  it  to  another  debtor,  upon  a  bond 
in  the  same  terms  with  the  x>riginal  bond,  the  debt  would  have  been  moveable  ; 
if  so,  it  is  difficult  to  see  why  the  same  consequence  should  not  follow,  when  a 
new  security  is  taken  from  the  same  debtors. 

The  Lords  found  that  the  principal  sums  contained  in  the  original  bonds  of 
3000  and  4000  merks,  being  heritable,  as  the  law  stood  at  the  time  when  thej 
were  grantfsd,  were  not  rendered  moveable,  either  by  the  assignations,  or  by  the 
bonds  of  corroboration  granted  in  the  1663 ;  and  consequently,  that  Richard 
Aldcorn's  confirmarion,  as  executor  to  Margaret  Henderson  his  mother,  did  not 
carry  or  vest  in  him  anj  right  to  her  share  of  the  principal  sums  contained  in 
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No  115.      ^^  original  bonds  ;  and;  therefore,,  thit  tfc«  deerees-of  constittttioaaHd  adjudip- 

dation,  at  Richard^a  Aldcorn's  instance;  are  in  se  far  yoid  and  null:  But  found, 
that  the  confirmation  of  Richard  Aldcom,  as  executoi?  to  hks  mother,  did  carrj^ 
her  share  of  the  principal  snms^  contained  in  the  bond  of  corroboration  1663,  inr 
so  far  as  the  same  were  made  up  of  bygone  annualrents,  which  had^  faUea  doe 
upon  the  bonds  of  corroboration,  froni  the  death  of  H^nry  Aldcoro  bis  father  i 
and,  therefore,  in  so  far  sustain  the  d)ecree  of  constitiKion  and  adjiMtioati^n  at 
Richard  Aldcorn's  instance.. 

II.  Prescription. — The  second  defience  Was:  the  negative  j>i«?criptfon. 

To  this  it  was  answered,  Thau  the  prescription  had  been  intenrupted  by  pro. 
cess. 

Replied  for  tbe  Earl  of  Home  ;  xmo,  The  summons'  executed  up6n  the  azd 
of  June  1728  was  inept :  That-  summons  waS'  raised  by  Richard  Aldcornv  aa 
executor  confirmed  to  Margaret  Henderson  his  mother ; .  but  the  boDds  being 
granted  before  1641,  were  heritable,  and*  could  not  btf  carried  by  coninHation; 

As,  therefore,  Richard  Aldcom  had  made  up  no  proper  title. tb  th^  bdnd«i  so 
ail  action,  at  his  instance,  can  no  more  be  considered  as  aninteitiyption,  than 
an  action  at  the  instKnce  of  a  person  who  had  no  conmecdon.  widi' tht  creditors^ 
The  mere^W  sanguinis  is  no  title,  active  or  passive. 

But,  ido,  allowing  that  summons. to  hove  been  an  interroption,  the  presccip- 
tion  had  run  before  it  was  rai§ed. 

For,  computing  backward  frotn  the  e^xecution  of  .tb^  Mmmons^  2Eid  Ji»6e  I7^8v 
the  40  years  Will  run  to  the  25d  of  June  1688^  and,  if  tia  jndiciai  prtxreediags 
appear,  during  that  inter\'al,  the  bonds  must  have  been  prescribed  before,  ttie 
commencenfient  of  the  action. 

For  instructing  such  proceedings,  the  pursueif  prod^ices  no  tnore-tlnn  an  act, 
said  to  have  been  granted  in  1682  ;  but  he  has  not  produced  the  summons  in 
that  pretended  action,  nor  any  other  step  of  procesfs.-  The  markings  upon  the 
act  deserve  no  credit.  Three  of  them  are  diated  in  i48^,  but  these  are  neither 
signed  nor  authenticated  in  any  respect.  The  fourth,  bearing  datd  25Dh  July 
1688,  does  indeed  bear  a  signature  :  But,  i/r,  quomodd  constat]  that  it  is  the  sub* 
scription  of  a  judge  ?  2rf/y,  The  process  must  have  been  by  that  time  asleep;  as 
no  step  appears  to  have  intervened  between  the  1682  and  the  1688. 

At  any  rate,  3^10,  The  act  is  no  interruption,  with  regard  to  flic  bond  for  3000 
jnerks,  in  respect  it  appears  from  the  act  itself,  that  the  pursuer  restricted  his 
demand  to  the  bond  for  4C00  merles. 

Ibp/«>^  for  the  pursuer,  to  the  jfrj-r;  Though  the  objection  to  the  title  of 
Richard  Aldcorn  were  admitted,  it  would  not  follow  that  the  summons  at  his 
insttoce  was  ncrt  a  sufficient  interruption. 

A  tit  I J  to  take,  and  a  title  to  interrupt  prescription  are  different :  To  consti* 

tute  the  firsit,  it Js:  necessary,  that  Ifegal  titled  be  made  up  ;  the  other,  being  rto 

'  ..more  than  an.  intimation  to  tbe  debtor  that  the  creditor  has  not  relinquished  his 

right,  may  proceed  ill  theTiame  of  a  person  who  has  the  radical- right  inhtm» 
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though  he  may  not  have  followed  out  the  forms  necessary  to  give  him  the  Jus  No  xit* 
cxigendL  This  doctrine  seems  to  be  supported  by  the  opinion  of  Lord  Stair,  II. 
12.  26. ;  and,  in  the  case  26th  July  1637,  Ld  Lawers  contra  Dunbars,  voce 
Prescription,  an  interruption  was  sustained  upon  diligence  at  the  instance  of 
a  son,  who  had  confirmed  executor  to  his  mother,  in  a  subject  which  he  ought 
to  have  taken  up  as  executor  to  his  father. 

To  the  idy  As  soon  as  an  act  i3  e)^tTa<^ted,  the;  warrants  of  it  ace^ent  to  the 
record,  so  they  could  not  be  produced ;  but,  at  any  rate,  there  is  no  necessity 

'    Tlii  %ppebfance  of  the  signatures  upon  the -act  is  -  e^cplajoed  froia:the  statute         ' 

1686,  c.  3.    That  statute  requires,  that,  from  and  after  the  ist  of  November 

r686,  aff  mteriecutOrt  be  signed  by  the  judge,  which  shows  :that  a  comrary 

practice  had  fwnpferly -prevailed.  ►.  Accordingly,;  the  aoarkiags;  pHor'ta  the  sta- 

tute,  are  unsigned;  but-  that  of' 2-5thiJjulyi68U,  is  signed by^I^ooiTiG^tlehiU, 

by  whom  it  was  prenounfeed*    And  there  is  na' ground  to  presuafcertbat  the  pvo^ 

cess  was  asleep.    Qmiia^ prammantur  solenmttr  acta;  beside,  in  those  days,  it  \ 

was  thought  sufficient  to  keep^a:pooce5s  from  sleeping^  that  it  was  called  within 

the  year,  though  ttMri  was  no  marking  upon  it;,  as  appears  from  the  decisioo    . 

Heme,  November  i6Sa,  Home  vpidra.  Earl  of  Home,  xnn  Process. 

To  the  3rf,  The  act  appears,  to  have  been  designed  fo»  proving  the. passive 
title  against  one  of  the  cautioners,  afe  rcprcfcntang  Jtii«.  gf^ndfather,  who  was 
1^<Hiiid  only  in  a  boad< fbr 4000 merka ;.  and,.thertfofe,  doea  not  imply-a  passing   ^  ^ 

from- the  other. 

-*  Th{:  Lords  cepelledi!  the  defence  of  proscsptian^  so  £ar  aer  concerns  the  bon^ 
for  4cX>o  nietky;  but  fiwrid  the  bo(6d. £00:3005  merks:presofi^  «    ,    »  ", 

Tiepoinrof  pircsiniptiQi>.was>afterwMd$  t^ken.up.qn  a  different  footings  ia      -  ' 

.c^kvsecjtience  of  certain  alleged  acts  of  interruption^  M'hijch  wereuot  before  thf;  r 
Court,  Mdicii  thia  interlocutor  twas  gf pnounced.     Seg  Prescription, 


'  Reporter,  AuchinUci', 

g:f.. 


Act.'  Millei-  Adyocatus,  ^ohn  Dalrymflt.        Alt.  Lockbart,  Aae. 

Fac.  Col.  No  4.  p.  ipp. 


*^^.  This  case  vras^ppealed  :  . 

- 

The  Hobsji  of  i.oai>s,  April.9.  1772,  '  ordered  and  ad  judged,  that  the  ori- 
ginal and  cross,  appeals  be  dismissed*  and  that  the  several  •  iaterloc^utors  com- 
plaishcd  of  be  affirmed.' 
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SECT.    XIX. 
Surro^alum. 


No  114. 

The  wife'a 
father  having 
taken  a  dis- 
charge of  the 
tocher,  upon 
the  narrative 
of  payment; 
and  of  the 
same  date 
having  grant- 
ed an  heri. 
table  bond  to 
the  husband, 
bearing  to  be 
in  place  of 
the  tocher, 
and  the  wife 
predeceasing 
within  year 
and  day,  her 
heir  claimed 
the  heritable 
bond,  as  com- 
ing in  place 
of  the  tocher. 
Her  executor 
contended, 
that  the  to- 
cher was  dit* 
chargedf  and 
no  longer 
subsisting  ; 
that  the  neri« 
table  bond 
belonged  to 
the  husband 

and  that  he 
was  only 
bound  to  re- 
pay the  to- 
cher, which, 
being  o;ove- 
able,  belong- 
ed to  the 
executor, 
•which  was  at 
first  found, 
but  not  finally 
decided* 


166%.    December  11. 


Scot  i^ainst  Ayton. 


Mr  James  Ayton  having  disponed  the  lands  of  Grange  with  thelMirdeii  of 
12,000  meHks  to  be  paid  to  bis  daughters^  John  Scot  having  married  ow  of  ^the 
daughters,  in  their  contract  of  marriage,  the  daughter,  Anna  Ayton,  assigns 
her  part  of  the  ;i  2,000  merks  to  4ier  futose .spouse,  and  in  the  same  contract  b^ 
4cknowledgeth  the  receipt  of  the  money  from  Mr  Robert  Ay  ton  the  debtor  ; 
and  therefore,  with  consent  of  the  said  .Anna,  discharges  the  said  Mr  Robert 
by  a  contract  of  the  same  date,  betwixt  John  Scot  and  Mr  Robert,  relating  the 
contract  of  mardage,  but  acknowledges  there  were  no  sums  paid  for  the  dis* 
charge  contained  in  the  said  contract,  but  that  the  security  contained  in  this 
contract  was  granted  therefor ;  :and  therefore  he  gives  a  new  heritable  security 
to  John  Scot.  The  marriage  dissolves  within  year  and  day,  by  the  death  of  the 
-said  Anna,  Avittiout  children;  she  in  her  testament  names  the  said  John  Scot 
her  husband,  her  executor  and  universal  iegatan  George  Scot,  4is  representing 
.his  father,  pursues  Ayton  of  Inchdernie,  as  representing  his  father,  for  the  suoi 
contained  in  the  contract,  who  allej^ed  absolvitor,  because  the  pursuer's,  and 
her  fathefs  rigbtitowingYrom  the  marriage,  and  it  dissolving  within  year  and 
day,  his  right  ceaseth ;  and  farther  ztlle^ed^ths^t  all  tbingi  were  now  in  the  same 
condition -as' before  themarriage,  so  that  the  ^contract  of  marriage  was  void*  and 
*the  discharge  granted  in  the  first  security  was  void ;  and  the  first  security  being 
heritable,  belongs  to  Anna's  executors,  from  whom  the  defender  has  right  by 
assignation.  The  pursuer  answered^  That  the  defence  is  noways  relevant ;  be- 
cause, though  the  marriage  dissolved  within  year  and  day,  and  that  thereby  the 
tocher  and  jointure  became -^iroid,  yet  what  was  acted  in  relation  to  Mr  Robert 
Ayton,  who  was  a  third  party,  vix.  the  discharge  and  renunciation  of  the  first 
security,  stands*  valid  as  to'bim ;  Jor,''if  the  lands  burdened  had  been  sold  to  any 
other,  that  burden  being  once  discharged  and  renounced,  could  never  affect 
them  ;  so  that  whatever  is  m  a  contract  mfatrimonial,  -extrinsic  and  relating  to 
third  parties,  is' valid,  and  the  acknowledgement  of  ihe  money* contained  in  tl^e 
contract,  ^is  at  least  acceptilatio^  which  extinguisheth  the  first  security  in  the 
same  way  as  if  real  payment  had  been  made  ;  in  place  of  which  payment  stand* 
eth  the  new  security  granted  to  the  husband^  so  that  now  there  is  neither  debi^ 
turn  nor  creditum  betwixt  Anna  Ayton  and  umquhile  Mr  Robert  Ayton,  or  their 
.representatives ;  but,  by  the  dissolution  of  the  marriage,  the  husband  and  his 
heirs  become  liable  to  pay  the  tocher,  but  not  to  the  wife's  heirs,  but  to  her 
executors^  for  the  tocher  being  paid  or  satisfied,  and  the  old  security  tak^a 
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awaj,  the  husband's  obligement  to  pay  is  clearly  moveable,  and  so  belongs  to  the  No  1 14^ 
pursuer  as  executor  and  universal  legatar  to  his  vrife,  and  not  to  the  wife's  heirs^ 
or  the  defender  who  has  right  from  them.  The  defender  answered.  That  the 
tocher  never  having  been  uplifted,  but  remaining  in  the  same  debtor's  hands  a« 
before  the  marriage,  omnia  redeunt  in  pristinum  statuml  and  the  discharge  grant- 
ed to  the  debtor  in  contemplation  of  the  marriage,  is  also  void  ;  so  that  if  the 
husband  had  died  and  the  wife. survived*  if  she  bad  pursued  Mr  Robert  Aytoa 
upon  the  first  security,  and  if  be  had  defended  upon  the  discharge  contained 
in  the  contract  of  marriage,  he  wovdd  have  been  excluded  by  this  reply,  that 
that  discharge  being  granted  in  contemplation  of  the  marriage,  is  now  void  by 
the  dissolution  thereof  within  year  and  day  j  especially  seeing  the  debt  yet  re- 
mains in  the  debtor's  hand,  idly^  The  defender  alleged  that  the  discharge, 
though  it  were  valid,  was  not  babilis  modus  to  extinguish  the  first  security,  being 
a  real  right.  Z^ly^  That  the  new  security  granted  to  the  husband  being  heritable, 
,and  the  husband's  right  or  interest  therein  ceasing,  it  accresceth  to  the  wife,  as 
'if  it  had  been  granted  to  her;  and  so  can  only  belong  to  the  defender,  as  having 
right  from  her  heirs,  and  not  ta  the  pursuer^  as  being  her  executor.  The  pur- 
suer answered^  That  the  first  security  was  totally  extinct  by  accept ilation,  and 
by  the  discharge  thereof  granted  to  the  debtor  in  the  contract  of  marriage ; 
and  though  the  wife  had  survived  and  pursued  the  debtor,  and  he  had  excepted 
upon  the  discbarge,  her  reply  upon  the  dissolution  of  the  marriage  would  not 
have  been  sustained  to  annul  the  discharge;  because  whatever  might  have  been 
4one,  if  the  debtor  could  pretend  no  damage  or  interest,  yet  where. the  debtor 
bad  granted  a  new  security  to  the  husband,  which  could  never  be  taken  away 
without  the  discharge  and  renunciation  of  the  husband's  heirs,  the  debtor-  could 
never  be  decerned  to  pay  the  wife  so  long  as  the  security  to  the  husband  stood  ; 
which  security  could  never  accresce  to  the  wife,  at  least  could  never  so  accresce 
as  to  make  it  an  heritable  security  to  the  wife,  but  she  could  only-  have  right  of 
repetition  against  the  husband ;  and  the  question  being  here  concerning  the 
changing  of  the  condition  of  a  sum  from  heritable  to  moveable,  as  a-rtquisition 
or  charge  during  the  marriage  would  have  made  the  sum  moveable,  multo  magisy 
an  innovation  and  acceptilation  by  a  discharge  and  new  security ;  and  whereas 
it  was  alleged  that  the  discharge  was  not  babilis  modus,  it  was  answered  that 
this  sum  not  being*  secured  by  an  infeftmcnt  of  annualrent  or  wadset,  but  only 
by  a  provision,  burdening  another  infeftment  of  property  with  the  sum,  there 
needed  no  resignation,  but  the  discharge  and  renunciation  is  sufficient. 

The  Lords  found  the  first  security  to  be  wholly  taken  away  by  the  discharge 
contained  in  the  contract  of  marriage,  which  they  found  valid  as  being  granted 
to  a  third  party,  notwithstanding  of  the  dissolution  of  the  marriage;  and 
therefore  found  it  to  belong  to  the  husband,  as  having  right  to  the  new  securi- 
ty, and  as  executor  to  his  wife,  and  not  to  the  defender  as  having  right  from 
the  heirs. 

FoL  Die.  V.  i.p,  373.    Stair,  v.i.  p.  569. 
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*^*  Gosford  reports  the  ^sntne  case  : 
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Anka  Ayton  having  right  to  the  sum  of  14CO  tnciks,  wherewifh  the  lands  of 
Overgrange  were  burdened  in  the  disposition  tnade  to  the  Laird  of  Inchdairoy, 
the  seid  Anna,  by  contract  of  marriage,  did  assign  the  same  to  Jo!jnScot  Iter 
liusband,  and  they  both  did  gr.int  a  receipt  t)f  the  said  sum  from  If^chdainvy; 
and,  in  place  thereof,  Inchdairny,  by  a  new  obHgcment,  4>(^came  bomtd  to  pay 
the  same  after  the  death  of  the  life  renter.  The  nwirriagc  being  dissolved  by 
the  death  of  the  ^aid  Anna,  within  yeur  and  day,  she  did  leave -her  husband  her 
executor ;  and  Mr  George  Sccrt  succeeding  to  him,  did  pursue  the  heir  of  Incb- 
dclirny  for  payment,  who  alleged  that  the  sum  craved  being  heiirable,  as  said  is, 
and  being  only  made  moveable  by  the  saidsXiew  security  grarrted-to  John  ^>cot 
as  having  right  by  a  contract  of  marriage,  the  marriuge  being 'dissolved,  that 
new  securfty  became  extinct,  and  the  sum  -being  lierimble  bcyo:e  <he  contruet 
of  nrarricige.  d.d  belong  to  rhe  heirs  of  the  said  Atma,  ernd  *)ot  to 'her  executors  ; 
likewise  Inclidairny  had  satisfied  the  hci:s,  tmd  had  got  an  assignatioa  from 
them.  This  ailegeance  was  repelled,. -and  the  Lords  found  that  tl;ie  executor 
had  right  notwithstanding,  because  the  said  Anna  and  her  hasbaE>d  had  gfanied 
tlie  receipt  o:*  the  sum  which  wus  heritable,  and  taken  a  -new  security,  albeit  tbc 
dissolution  of  rhe  marriage  took  away  the  husband's  right,  yet  it  did  not  take 
•  away  the  new  bond  given  to  tlie  husoand  wliich  ,was  moveable,  no  more  thiua 
if  they  had  uplif  ed  the  sura  due  upon  that  heritable  securky  and  taken  a  new 
"bond.  1  his  was  done  me  retlamante  upon  this  reason,  th.ttif  tt^ie  tmsband  bod 
died  before  the  wife,  the  wife  or  her  heirs,  upon  the  first  security,  would  harv« 
:  forced  Inchdairny  to  pay  that  sum,  and  the  husband's  heirs  or  cxectitors  could 
not  have  competed  as  having  right  by  the  new  bond  ;  :and  the  sum  not  being 
truly  paid  but  transacted  as  said  is,  they  were  not  in  the  case  as  if  the  nwney 
had  been  truly  uplifted.  This  cause  being  again  heard,  and  the  new  security 
bemg  found  to  be  heritable,  both  parties  submitted;  and  so  the  whole  business 
ended  by  a  decieet-arbitral.  Gosford^  No  59*  p*  at. 
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Mr  JopN  AoAMSON  having  right  to  an  heritable  bujid  due  to  his  jsistcr  ;  and 
.  the  sjjme  being  abstracted  by  Ogilvie  of  Newgran^jtc,  the  debtor,  be  pursues 
him  before  the  Privy  Council  for  the  riot,  cither  to  restore  the  bund,  ox  to  be 
liable  in  the  damage;  whereupon  the  Council  finding  the  libel  pn^ved,  decenn 
•Newi  range  for  the  sums  contained  in  the  bojid,  and  which  is  thtr^f  expressly 
designed  an  be  itable  bond.  Adamson  being  debtQr  to  VViJliain  Qliphani  mej- 
chnit  i.i  Edinburgh,  he  serves  an  inhibition  aga  nst  hm;  aft^r  wh.ch  inhibitiop, 
A4aoison  ^s^ign^  hi^  decreet  pnj  bond  to  J)x  Irviiig,  Oliph  int  raises  a  redu^* 
tion  of  this  assignation  agamst  jrving  j  wh<*  alleged^  xmo,  That  damages  being 
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decerned  in  place  of  the  bond  abstracted,  the  same  wore  clearly  moveable,  and 
so  not  subject  to  an  inhibition.  Answered^  The  damages  were  but  surrogatum 
locorei,  aiad  so  e/us  haturam  retinent  tt  sapiunt^  and  must  be  heritable  as  the 
•bond  wa«.    The  Lords  found  that  which  came  in  pkce  of  the  bond  was  heri- 

•  taWe,  as  it  was,  seeing  the  heir's  claiming  the  damages  loco  facti  imprastabilu^ 
-shewed  he  had  no  intention  to  alter  the  nature  of  the  debt,  or  render  it  move- 
'able,     arfo,  Alleged^  Heritable  bonds  was  vox  aquivoca,  having  various  signifi- 
cations; for,  bcfofe  tb^  act  of  Parliament  1641,  all  bonds  bearing  annualrent 

'Were  heritable;    and    though  they  were  then  declared  moveable  quoad  the 
"younger  children,  yet  since  that  time  bonds  excluding  executors,  are  reputed 

•  heritable  as  well  as  bonds  bearing  clauses  to  infeft  and  precepts  of  sasine  ;  and 
-seeing  nim  constat  of  wh^t  kind  this  heritable  bond  was,  (seeing  there  is  no 

mc»«  light  to  direct  us  than  the  decreet  of  Privy  Council  designing  it  an  heri- 
'^ble  bond}v  it-  must-  b^  presumed  to  ^c  only  a  bond  excluding  executors,  in 
which  case  none  will  pretend  tliat  an  inhibition  will  hinder  the  transmission  and 
conveyance  thereof.     Answered  for  Oliphant,  That  writs  must  be  taken  in  then: 
proper  ftud-native  signification,  and  the  denomination  must  be  taken  a  nobiKore 
ei  famosiore  analogate ^  now,  it  will  not  be  denied  but  the  proper  and  genuine 
-signification  of  ta  heritable  bond  is*  where  it  bears  an  obligement  to  infeft ; 
•and  tJie  other  member  of  bonds  secluding  executors,  is  a  novel  invention,  to 
-prevent  confirmotlon,  and  -shun  the  commissaries  dues,  and  to  mjlke  it  fall  un- 
der a  general  service,  which  is  a  cheaper  method  of  entry.     The  Lords  found 
4ndubhy  an  heritable  bond  was  to  be  presumed  to  be  a  bond  bearing  oblige- 
inent  to  infeft.     '^th^  Alleged  for  Hr  Irving,  That  esto  it  were  so  ;  yet  so  long 
•as  infefiment  was  not  actually-  taken  upon  it,  inhibition  was  not  the  habilis 
-modus  to  reach  it,  else  all  Ciwnmerce  and  freedom  of  transmission  of  such  debts 
<  would  be  marred,  and  people  iakirig  assrgrrationsto  such  bonds  coUld  never  be 
-Jn  security,  they  never  searching  registers  but  when  there  v^^as  a  sasine ;  and 
though  the  old  style  of  inhibitions  reached  moveables,  yet,  because  of  the  pal- 
pable inconvenience,  custom  has  restricted  them  to  lands ;  as  appears  by  the 
'Style  set  down  by  George  Dalks.     As  also  Stair,  Book  4,  tit.  50.  $  2.  thinks  in- 
hibitions do  not  reach  bonds ;  and  Dirleton,  voce  Inhibition,  seems  to  incline 
the  same  way,  seeing  bonds  are  but  jtsra  et  entia  rationis.    Answered  for  Oli- 
phant, Inhibitions  not  only  concern  lands  wherein  infeftment  passes,  but  also 
other  rights  where  no  infeftments  are  requisite,  as  reversions,  tacks,  &c, ;  and 
it  is  the  creditor's  advantage  to  have  severaL  remedies  for  securing  his  debtor^s 
effects;  and  though  the  51st  act  of  Parliament  1661,  declares  such  heritable 
bonds  arrestable,  before  they  are  actuaHy  completed  by  infeftment,  yet  it  does 
not  seclude  other  legal  methods  of  affecting  such  bonds  by  adjudications  or  in- 
lubitions.     The  Lojlds  thought  it  would  be  too  great  a  clog  on  the  free  trans ^ 
mission  of  such  heritable  bonds  before  infeftment,  if  they  were  declared  subject 
to  inhibtoons,  therefbre  they  found  an  inhibition  could  not  hinder  the  disponing 
ftBld  assigning  of  such  heritable-bonds,  and  lassoiliied *Dr  Irving  from  Oliphaut's 
seduction  tx  capite  isibibitionis. 

F9L  Die.  V.  i.p.  373.    FoutUainball^  v.  2.  p.  2ot. 
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*3i^*  Dalrymple  reports  the  same  case  : 

Dr.  Irving  having  right  by  progress  to  a  decreet  of  Council  ag^nst  New- 
grange  and -his  Lady,  for  unwarrantable  intromitting  with,  and  cancelling  an 
heritable  bond,  granted  by  the  said  Newgrange  to  the  Countess  of  Southesk ; 
William  Oliphant  raises  a  reduction  of  the  disposition  and  assignation  of  the 
said  bond,  ex  capite  itibibitionis,  alleging^  that  the  said  decreet  of  Council  being 
surrogatum  in  place  of  the  said  heritable  bond,  was  an  heritable,  right ;  an4 
consequently  was  reducible,  as  being  posterior  to  the  pursuer's  diligence  4 ^  for, 
albeit  inhibitions  do  not  reach  alienations  of  moveables,  notwithstandii^g  of  the 
style  of  the  letters  prohibiting  the  party  to  dispose  thereof;  yet  all  heritable 
rights  are  affectable  thereby  j  and,  though  the  5  {st  act,  Pari.  i6^iv  does  pro- 
vide, that  heritable  bonds  shall  be  arrestable ;  yet  it  declares^  that  such  l^nds 
shall  remain  in  their  own  nature  unchangedi  as*  to  all  other  effects ;  and»  before 
that  act,  and  more  especially  before  the  1641,  no  bondbeaiingaQOualrent  be- 
ing arrestable,  all  dispositions  thereof  were  reducible  ex  capite  inbibiitQ/iis... 

It  was  answered  ;  Inhibitions  relate  only  to  rights  of  lands  and  nioveables 
upon  lands,  which  are  species  or  corpora^  but  not  to  bonds  or  obligations,  whe- 
ther heritable  or  moveable,  unless  infeftment  had  followed  j  wbicb  isth&o^ 
nion  of  my  Lord  Stair  and  Dirleton.  Neither  does  the  style  prohibiting  gUe- 
nations,.dispositions,  &c.  mention  bonds,  except  in  that  part  thereof  where  con- 
tracting of  debt  is  forbidden ;.  and  there  bonds  are  expressly  mentioned,  because 
contracting  of  debts,  and  granting  of  bonds^  are  the  foundation  of  diligence 
that  might  affect  and  carry  away  lands  against  the  design  of  that  probilMtory 
diligence,  which,  by  style,  reaches  not  the  bond,. nor,  by  custom,  any  move- 
ables. 2do^  No  purchaser  of  conveyances  to  bond3  did  ever  sesrrch  th^  Regis- 
ter for  inhibitions ;  because  they  were  never ,  understood  affectable  thereby ; 
neither  does  it  import,  as  to  the  present  question,  whether  such  rights  were  ar- 
restable before  the  164J,  or  not. 

**  The  Lords  found,  That  assignations  to  heritable  bonds,  whereupon  no  in- 
feftment followed,  though  containing  a  clause  to  infeft,  were  npt  reducible  e^c 
fapite  inbibitionis.^'    See  Inboition,  IkalrympU^  N%  45.  p.  58. 
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Cant  against  £dgar« 


A  CAUTIONER  having  paid  an  heritable  bond  before  his  decease^  t^  fA^^ 
found,  that  the  benefit  of  the  relief  belonged  to  his  executors,  although  l^^t^jd 
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oi}muf»d  decree  against  (ho4eI)Cor  foir retMnrmenb:  ef  thle.isupss/i&id  etit,  with      No  I  i^ 
sfiKiuab^eot  thereof  during  the  not  psyment,  .';:•- 
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'%*  Siee  tills  case  No  19.  p.  iijff.    -  ;  r..:  :       '  /. 

*^*  Auchinleck  reportt  llie  same  case  : 

AL-rtiduoH  a  bond  be  heritable,  yet  if  it  be  paid  by  the  cautioner  in  his  owti 
time,  his  bond  of  relief  is  found,  and  muut^rtain  to  executors. 

Auchinleck f  MS.  p.  15. 


l62g.     Jufj  10.    •  Wardlaw  against  Wardlaw. 

*  m 

T«E  Laird  o(  Tdrrie,  f6r  thfc  relief  of  thte  si^ms  of  money  for. which  be  be-  .  ^* 

earner  csiiitiorier  for  Mr  DaVid  Wardlaw,  was  infeft  in  the  said  Mr  David's  lands 
oFOulkrnie.  Before  Torrie*s  decease,  he  paid  the  sums  for  which  he  was  cau- 
tioner. The  Laird  of  Torrie's  Heir  pursues  Mr  David  for  the  sums  as  due  to  him, 
by  reason  his  father  was  infeft  in  his  lands  for  his  relief;  likewise  the  Laird  of 
Torrie's  Executors  pursue  Mr  David  for  the  same  siams,  as  due  to  them,  alleging 
the  bond  of  relief  to  be  moveable,  and  consequently  due  to  the  executors.——— 
The  Loros  found  the  sums  due  to  the  heir,  and  he  who  only  could  renounce  the 
tnfeftments.  JFb/.  Die.  v.  i.  /.  373.    Auchinleck,  MS.  p.  3. 

'*^*  This  case  is  reported  by  Duric : 

UftfQOHiLfi  WaVdlaw  of  Torty  being  cautioner- for  Mr  Davii  Wardlaw  in  a 
sum  by  an  herttable  bond,  and  for  his  relief,  beside  the  clause  of  relief  contain- 
ed in  the  bond,  having  taken  infeftment  in  his  principal  lands,  the  cautioner 
having  paid  the  sum,  being  distressed  therefor  ;  and  after  his  decease  the  cau- 
tioner's lieir,  and  also  his  other  bairns,  as  executbrs  to  him,  either  of  them 
claiming  this  relief  to  be  due  to  them,  and  pursuing  by  two  distinct  pursuits, 
the  principal  paity  for  payment  of  that  sum,  the  one  as  due  to  the  executor, 
and  the  other  as  due  to  the  heir,  in  respect  that  he  alleged,  that  the  bond  being 
lieritable,  the  relief  ought  to  be  of  that  same  nature ;  likeas  the  infeftment 
given  to  .the  defunct  for  his  relief  proved  that  the  same  pertained  to  his  heir 
and  not  to  his  executor;  it  was  found,  nevertheless,  that  the  said  relief  so 
sought  against  the  principal  party,  by  personal  pursuit,  was  due  to  the  executor, 
an4  not  to  the  heir ;  seeing  the  heir  sought  not  the  benefit  of  his  infeftment,  as 
he  might  against  the  land,  if  be  bad  been  distrest,  but  only  pursued  personal 
action  for  payment ;  and  that  infeftment  would  not  have  prejudged  the  defunct 
in  his  own  time,  to  have  miskenned  the  relief,  which  he  took  by  infeftment,  ad 
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nuyarem  securitatem^  and  to  have  sought  the  same  by  personal  pursuit  from  lis 
principal,  and  so  it  pertained  to  him,  as  he  pdeased  ;  and  was  found  competent- 
to  his  executors,  seeing  the  relierby  the  infeftment  is  due  to  the  heir  ;  for  if  the 
heir  sought  it  off  the  land,  wherein  the  defimct  was  infeft,  he  could  not  be  pre- 
judged thereof,  and  so  there  is  a  great  scruple  here.       * 
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Hart  against  Hart. 
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Found  In  con- 
formity with 
Cant  against 
Edgsr.  Ho 


Umqu HiLE  Mr  John  Hart,  as  cautioner  for  Patrick.  -Hart  his  .  son,  who  was 
principal,  being  obliged  in  1000  merks,  for  which  he  being  distrest  by  the  ere* 
ditor,  he  borrows  the  sum  from  Eupham  Wilson,  and  pays  the  debt,  and  gires 
redeemable  infeftment  of  his  lancfs  to  her  for  her  security.    Thereafter  the  said 
Mr  John,  who  paid  the  debt  as  cautioner,  in  his  testament  makes  his  son  Pa- 
trick,  who  was  principal  debtor  foresaid,  his  executor,  wljo  is  confirmed  exe- 
cutor to  him.    Thereafter  the  heir  of  umquhile  Mr  John,  whose  lands  were  en- 
gaged for  the  debt,  as  said  is,  pursues  Patrick,  the  principal,  to  relieve  him  and 
his  lands  of  the  foresaid  distress ;   in  which  process,  the  defender  clothing  him- 
self with  the  said  executry,  the  Lords  found,  that  the  heir  of  the  cautioner  had 
ho  action  for  relief  against  the  principal ;  for  albeit  his  father,  the  cautioner, 
to  whom  he  was  heir,  had  paid  the  debt,  and  that  the  payment  was  made  by 
that  money  for  which  he  gave  heritable  infeftment  out  of  his  lands,  yet  thereby 
the  heir  had  not  the  right  of  that  relief  competent  to  him,  albeit  his  lands  were 
burdened  therewith  j  but  they  found,  that  the  rfght  of  that  reUef  pertained  to 
the  executors  of  the  cautioner,  and  who  had  the  only  interest  to  seek  the  same; 
and  consequently  they  found,  that  the  said  principal  being  nominated  executor, 
and  confirmed  to  the  defunct,  who,  as  cautioner,  paid  the  debt,  the  said  relief 
was  confounded,  he  having  right  to  seek  the  relief,  as  being  executori  and  being 
the  same  person  who  should  make  the  relief,  being  the  priuf^ipal,  and  €o  obliged 
'to  relieve  his  cautioner,  and  so  he  was  both  preditor  aiid  debtor ;  but  as  to  this 
relief,  albeit  the  heir  was  excluded  froYn  the  right  thereof,  yet  the  creditors  of 
the  defunct  will  have  right  thereto  against  the  said  executor,  or  may  be  sought 
by  the  executor-dative  ad  otnissa^  if  it  be  not  confirmed  in  the  principal  testa- 


ment. 


Act. 


:>i-   t 


Alt.  Stuart,  Clerk,  Hay. 

'^       Fol  Die.  V.  i.f.  373.     Durie,  p.  509. 
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SECT.    XXI. 


Effect  of  Decree,  and  of  Consignation. 


i6a8.    January  1 S.        Nasmith  against  Ruthvens. 

In  a  supension  betwixt  Nasmith  and  Ruthvens,  wherein  Henry  Nasmith  hav^ 
iag  obtained  sentence  against  Alexander  Crichton,  as  executor  to  umquhile  the. 
Laird  of  Ruthven  before  the  Commissary  of  Dunkeld,  for  payment  of  a  sum  con-s- 
tained in  the  L.  RuthTen's  bond|.  and  having  arrested  for  satisfying  of  that  decreet^ 
in  the  hands  of  the  relict  of  the.  said  umquhile  Laird  of.  Ruthven,  and  in;  the 
hands  of  the  now  La.  Ruthven,  certain  goods  and  gear ;  this  arrestment  and 
decreet  foresaid,  obtained  by  him,  is  transferred  before  this  same.  Judge,  viz. 
the  Commissary  of  Duokeld, .  in  the  person  of  James  Nasmith,-  as  brother  and 
heir  to  Henry  active  j  and  the  said  relict,  and  now  Laird  of  Rnthven  are  de-^ 
ccmed  .to  make  the  arrested  goods  furthcoming,  being  referred  to  their  oaths^ 
and  they  holdcn  as  confest ;  which  decreet  being  suspended  by  them,  the  Lords 
found,  that  the  Commissary  of  Dunkeld  might  be  Judge  to  an  action  of 
transferring  of  his  own  decreet ;  and  sicklike  found,  that  he  might  be  Judge  to 
actions  pursuedatthc  instanceof  heirs  of  any  defunct,  albeit  he  might  not  be  Judge 
to  actions  where  the  defenders  were  pursued  as  heirs  to  defuncts ;  for  the  pur- 
suit of  any  pursuing  as  heir,  hindered  not  the  Commissary  to  proceed  in  any 
action,  where  the  matter  drawn  in  controversy,  and  where  the  nature  of  th^ 
action  was  proper  to  such  consistorial  jurisdictions ;  and  here  the  obligation, 
which  was  the  ground  of  the  pursuit,  made  to  Henry,  was  heritable,  and 
therefore  the  decreet  thereupon  was  transferred  in  his  heir,  who  had  the  right 
thereto,  seeing  it  would  not  belong  to  Henry^s  executors,  except  for  bygone 
annualrents  owing  before  his  decease  ;  and  therefore  the  letters  were  found  or- 
derly proceeded,  notwithstanding  of  the  reasons  of  suspension,  containing  the 
two  arguments  above  written.  This  last  part  was  altered  upon  the  23d  Febru- 
ary 1628,  where  the  sum  was  found  to  pertain  to  Henry*s  executors,  aud  not 
to  his  heirs,  as  is  there  obsei-yed,  and  consequently  the  decreet  obtained  at  the 
instance  of  the  heir  of  Henry  was  null.     Sec  Jurisdiction. 

1628.  February  23. — l^  a  suspension  of  Nasmith  against  Ruthvens  and  Hugh 
Ross,  umquhile  Henry  Nasmith  heir  to  his  father  John  Nasmfth  chirurgion,  ob- 
tained decreet  before  the  Commissaries  of  Dunkeld,  against  the  execvitors  of  the 
Laird  of  Ruthven,  for  payment  of  a  sum  owing  by  the  Laird  of  Ruthven  to 
the  said  John,  by  an  heritable  bond;  and  upon  this  sentence,  by  virtue  of  the 
Commissary's  precept,  he  arrests  in  the  Lady  Ruthven's  hands  some  particular 
moveables  pertaining  to  the  defunct's  executors  j  and  thereafter  Henry,  user  of 
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arrestment 
upon  an  herit- 
able obliga- 
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to  render 
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the  arrestment,  dies,  after  which,  James  Nasmith,  heir  to  his  brother  Henrj, 
pursues  before  the  Commissary,  and  upon  a  process  by  a  sentence,  obtains  this 
decreet  recovered  by  Henry,  and  the  arrestment  foresaid  used  by  him,  transfer- 
red in  him  as  heir  to  Henry  ;  and  in  the  same  sentence,  the  relict,  in  whose 
hands  the  arrestment  was  made,  is  decerned  to  make  the  arrested  goods  furth- 
coming, for- satisfaction  of  the  sums  contained  in  that  sentence  transferred. 
The  Lords  found  this  decreet  of  transferring,  and  making  attested  goods  furih*' 
coming,  null,  because  they  were  both  obtained  upon  one  process,  and  contain- 
ed in  one  sentence,  which  ought  to  have  been  done  by  two  several  pursuits 
and  two  decreets,,  and  not  to  have  been  joined  in  one,  and  so  could  not  be  sus-^ 
tained,  being  so  confounded  ;  for  if  confusionof  diets.be  a  cause  to  annul  pro« 
cccdingsof  inferior  judges,  far  more  the  confusion  of  sentences;  and  also  the 
Lords  found,  that  albeit  the  obligation  whs  heritable,  whereupon  decreet  w  w 
obtained  by  Henry  as  heir,  yet  being  decerned  at  his  instance,  by  his  decease 
the  sums  therein  contained,  (sentence  being  recovered  thereupon,  and  arrest- 
m^nr  executed  at  his  instance  before  his  d^fcease),  were  made  and  became  to 
be  moveable,  and  so  did  pertain  to  Henry's  executors,  and  not  to  his  heirs,  and 
theretore  the  decreet  obtained  by  his  heir  -  was  found  null.  Sec  Jurisdiction.— 
Process. 


Act.  Nic^lson, 


Alt.  Stuart.  Clerk,  Gihtw. 

Fol.  Die.  V.  I.  p.  373.     Durie^  ^.328.  &  350. 


No  120. 

The  sum  of  a 
wsidsst  found 
to  belong  to 
the  heir  of  the 
wadsetter,  he 
not  having  ac 
cepted  of  the 
sum  durini; 
his  life,  al- 
though con* 
signed. 


x68i.     February  %,        Dvi^bml  against  M'K.ziiziE. 

The  Laird  of  Dunbcarh  having  right  by  a  wadset  to  the  lands  of  Rarighies, 
whereof  umquhile  Mr  Thomas  M'Kenxie  had  a  right  of  reversion,  and  did 
thereon  u^e  an  order  of  redemption,  and  consigned  the  sv.m  of  10,000  merks 
in  the  hands  of  Hugh  Hamilton  Bailie  of  Edinburgh,  which  he  again  uplifted 
himself;  Dunbar  of  Hemprigs  being  executor  to  Dunbeath,  and  having  con* 
firmed  the  said  sum,  obtained  decreet  against  Mr  Thomas  M'Kenzie  in  anno 
1650  for  payment  of  the  sum  ;  and  now  John  Dunbar  of  Hemprigs,  as  execu* 
tor  to  his  father,  pursues  Mr  John  M'Kenzie,  as  representing  his  father,  for 
payment  of  the  sum ;  who  alleged  absolvitor,  because  there  having  no  decla- 
rator  of  redemption  followed  upon  the  consignation,  and  Dunbeath  never  having 
accepted  the  consignation,  nor  insisted  for  uphfting  of  the  sum,  but  continued 
to  possess  the  wadset  lands  till  his  death,  the  sum  of  the  wadset  could  not  be- 
come moveable  and  fall  to  Dunbeath's  executor,  without  his  own  deed,  or  the 
sentence  of  the  Lords,  or  a  decreet  of  declarator ;  and  it  could  not  be  in  the 
power  of  the  debtor  or  reverser,  to  make  Dunbeath's  sums,  which  he  had  made 
heritable  to  descend  to  his  heir,  become  moveable,  to  fall  to  his  executor,;  and 
therefore  though  the  defender  were  insisting  in  a  declarator  of  redemption  up. 


Sbct^  2^.  HERITABLE  and  MOVEABLE.  5569 

00  the  consignation,  the  consigned  sum  could  only  belong  to  Donbeath's  heirs^    No  I20« 
who  only  could  renounce  the  wadset,  and  not  to  his  executor ;  and  therefore 
the  defender  is  not  obliged  to  pay  the  consigned  sum,  but  may,  and  doth  pass 
from  the  order. 

The  Lords  found  the  defender  not  obliged  to  re-produce  the  sum,  or  to  in- 
sist in  the  declarator ;  and  found,  that  if  he  did  insist,  that  the  sum  would  fall 
to  Dunbeath's  heir,  and  not  to  his  executor,  and  that  it  is  not  in  the  case  of  the 
psice  of  land  due  by  a  contract,,  not  perfected  in  the  disponer's  time,  which 
may  belong  to  the  disponer's  executor,  though  the  disposition  must  be  perfect* 
ed  by  his  heirs,  it  being  by  the  disponer's  own  deed,  that  takes  the  price  as  a 
moveable  sum,,  and  thereby  preferring  his  executor  to  his  hein 

Siair^  v.  2.  p.  856.  . 


1 712.    February  27.         Scot  against  Dutchess  of  Buccleugh.  .. 

> 

Found  that  decree  did  not  render  an  heritable  bond  moveable,  unless  a 
charge  had  folbwed  on  it. 

FaL  Die.  V.  i.  p.  373.     FountainbalL  . 

%♦  See  this  case  No  16.  p.  3362. 
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SECT.    XXU.  . 
EjBTect  of  Requisition. 


i6l6.    Mtircbi$.      ]6hij  Gray  againrt  Wm.  Graham.  . 

Found,  that  arrestment  may  be  made  upon  a  bond,  bearing  the  common 
clause  after  infeftrnent,  to  pay  without  requisition,  both  for  the  principal  sum 
and  for  the.  annualrents,  after  the  charge  continually  to  the  term  of  payment. 

Kcrse^  MS.  fbl  ^35. 


1630.     March  10.      Dr  Lindsay  against  Town  of  Edinburgh. 


No  X2I* 


No  I22« 


No  laj. 


The  Town  of  Edinburgh  being  debtor  by  an  heritable  contract,  to  umquhile    Edkbuigfc  • 
Thomas  Heriot,  in  the  sum  of  L.  10,000,  to  be  paid  upon  requisition  at  three  .  ***«"• 
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&(rr.ix 


No  133. 

bound,  by  aa 
heritable  con- 
tract, to  pay 
L*  10,000  up* 
on  requisition, 
at  three  seve- 
ral tencs. 
The  creditor 
made  requi* 
sit  ion  for  the 
first  term's 
payment,  but 
died  before 
the  term. 
Found,  that 
the  sure  then 
payable  was 
rendered 
moveable* 


several  terms ;  who  Iiaving  required  for  the*  first  term's  pajment;  which  was.a- 
gainst  Whitsunday  1629,  and  he  having  deceased  befo:c  the  term,  the  Doctor's 
wife,  sister  to  the  defunct,  his  execntrix,  and  his  brother  as  heir,  contending 
for  that  first  term's  payment,  and  for  the  profit  of  the  whole  sum,- which  by 
the  contract  was  not  due  to  be  paid  before  that  Whitsunday,  before  which  the 
creditor  died;  the  Lords  found,  that  the  said- sum  payable  at  the  first  term, 
viz,*  5,000  merks,  became  moveable  by  the  said  requisition  made  before  the 
term;  atid  in  respect  thereof,  and  that  the  creditor  di6d  before  the* -said  terra, 
they  found,  that  the  same,  and  so  much^f  the  annaah^nt^as  effcircd  to  that 
•part  of  the  sum,  which  was  moveable,  pertained  to  the  executor  of  the  de- 
funct, and  not  to  his  heir  ;  and  that  the  jest  of  the  annualrcnt^f  the  L.  10,000, 
albeit  the  same  annwalrent  was  also  payable  at  the  said  term,  before  which  the 
creditor  died,  as  said  is,  was  due  to  the  heir,  and  pertained  not  to  the  executor, 
seeing  the  defunct  survived  not  the  term,  at  which  he  might  have  craved  it, 
and  so  that  his  executor  could  no  more  seek  it  than  himself^and  the  rest  of  the 
principal  sum  wa«  found  also  due  to  the  heir,  and  not  to  the  executor  ;  for  the 
-the  contract  ordained,  that  requisition  for^ach  part  should  be  made  before  the 
terms  at  which  the  payment  of  every  part  thereof • -should  be  made.  But  it 
might  be  alleged,  that  the  .executor  hath  alike  right  to  the  rest  of  the  whole 
sum,,  as  to  the  first  term's  payment  of  the  whole  three,  seeing  the  creditor  died 
before  the  first  term,  and  thereby  the  clause  of  the  heritable  security  contain- 
ed in* the  contract,  might  appear  to  be  no  more  profitable  to  the  heir,  for  the 
other  two  terms  than  for  the  first ;  the  creditor  not  living  while  that  clause 
might  take  effect ;  and  albeit  requisition  was  made,  by  the  necessity  of  the  con- 
dition required  by  the  contract,  for  the  first  term's  payment,  tHat  inferred  to 
the  executor  no  prejudice,  because  the. executor  might  also  require  before  any 
term  at  which  he  required  payment,  ae  well  as  the  hein  Likeas,  it  might  also 
appear,  that  the  executors  had-no more*  right  to  the  annualrents  of  that  part  of 
the  sum  for  which  requisition  was  made,  than  for  the  rest,  because  the  creditor 
survived  not  the  term,  whereat  he  might  have  craved  the  annualrent  thereof, 
no  more  than  the  rest  of  the  annualrent  i  so  that  the  reason  is  alike  for  all ;  for 
-the  executor's  right  is  alike  foe  dJX  quoad  boCf  that  the  creditor  lived  not  while 
the  annualrent  might  have  been  craved  by  himself^,  and  so  that  thereby  his 
right  fell  to  bis^  executors ;  but.it  was  so  found,  as  is.  above  written,  because  the 
contract  was  very  strictly  conceived  in  heritable  terms. 


Act.  La^tu. 


Alt*  Cynnm^iame*  Ckrkf  Glbam* 

Fol.  Die.  V*  !•  ^.373.     DuHe^  p.  503. 


The  Title  Hxritabix  and  Moveable  is  continued  in  Volume  XIV. 


S£CT    7^ 


557' 


HERITABLE   and    MOVEABLE- 


SECT.  xxm. 


Effect  of  a  Charge  of  Horning. 


1624.     Tebruary  24.      Donaldson  against  Donaldson. 

1 N  an  action  of  reduction  pursued  betwixt  Donaldson  and  Donaldson,  nvbere- 
"*-  bj  tbe  heir  pursues  his  brother  for  reduction  of  an  assignation,  made  by  their 
father  in  bis  death-bed  of  a  bond^  for  pajonent  to  the  father  of  a  sum,  and  to 
his  heirs,  and  bearing  the  debtor  to  be  obliged  to  pay  annualrent,  as  well  not 
infeft  as  infeft,  and  so  the  bond  being  heritable,  and  which  bj  law  could  not 
be  assigned  by  the  father  to  his  second  son  the  -defender,  upon  his  death>bed,  in 
prejudice  of  the  heir,  this  reason  was  sustained  and  found  relevant,  albeit  no 
infeftment  followed  upon  the  bond,  and  albeit  the  bond  was  not  of  that  natune, 
and  tenor,  whereupon  the  debtor  might  be  compelled  to  give  infeftment,  see- 
ing he  was  not  therein  obliged  thereto,  but  was  only  obliged  to  pay  anaualrent 
to  the  creditors,  and  his  heirs,  as  well  not  infeft  as  infeft ;  but  the  reason  was 
thereafter  elided,  by  this  exception,  viz,  that  the  father  in  his  lifetime,  before 
the  assignation  controverted,  had  charged  the  debtor  for  payment  of  the  prin- 
cipal sum,  conform  to  a  clause  of  the  bond,  whereby  the  debtor  was  obliged  to 
pay  tbe  same  upon  a  simple  charge  of  six  days,  by  the  which  charge  the,  sum 
was  l}ecome  moveable,  and  so  might  lawfully  be  assigned,  as  a  bond  moveable 
after  the  charge,  %o  any  person  whom  the  father  pleased,  and  could  not  be 
quarrelled  by  the  heir,  which  exception  was  found  relevant. 
^  In  this  process,  the  Lords  also  found,  that  no  man  upon  their  death-bed  inay 
assign  or  dispone  any  thing  (albeit  it  were  of  his  moveables)  except  in  quantum 
may  be  found  to  pertain  to  their  own  part,  after  their  decease,  and  no  further 
Vol.  XIV.  31  K 
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Skt.  25. 


No  124. 


than  by  testament;  but  there  being  no  reason  libelled  thereupon  in  this  proces^^ 
but  only  the  pursuit  moved  here  by  the  heir,  to  whom  this  reason  was  not 
competent,  the  action  received  no  decision  upon  this  ground. 

Fol.  Die.  V.  I.  p.  374.     Duric^  p.  113. 


*^*  Haddington  reports  the  same  case : 

Gordon  Andrew  being  obHged  toumquhile  Mr  James  Donaldson  in  the  sum 
of  4000  merks,  payable  at  four  terms,  and  in  annualrent  during  the  non-pay- 
ment, Mr  James  made  his  second  son  Robert  assignee  to  this  bond.  James  Do* 
naldson,  eldest  son  to  the  defunct,  pursued  reduction  of  the  assignation,  because^ 
the  bond  was  conceived  to  Mr  James  and  the  heirs  of  his  fint  marriage,  and  al- 
leged^  That  the  assignation  was  made  by  Mr  James  in  lecto  agritudinis.  The 
Lords  first  assoilzied  the  defender  for  the  annualrenta  received  by  the  assignee 
by  virtue  thereof  before  the  reduction  intented.  Thereafter  the  defender  o/- 
leged^  That  before  the  assignation  made  to  him  by  the  space  of  six  weeks,  his 
father  had  made  the  sum  moveable  by  charges  of  hoi:ning  to  pay  it.  It  was 
answered^  That  notwithstanding  thereof,  Mr  James  had  in  effect  passed  froo^ 
the  charges,  and  acknowledged  the  sum  immoveable  by  the  assignation,  where-* 
by  he  had  made  his  son  Robert  assignee  to  the  sum  and  to  the  annualrents 
thereof,,  for  terms  bygone  and  to  come,  likeas,  the  assignee  had  acknowfedged. 
the  bond  heritable  by  receiviHg  payment  of  the  annualrent  for  terms  after  his 
father's  decease.  Notwithstanding  whereof,  the  I/^kds  considering  that  charges, 
for  payment  of  the  priru:ipal  sum  had  once  made  it  nK>veab]e,  that  the  addi« 
tion  of  the  clause  in  the  assignation  for  annualrent  of  terms  bygone  and  to 
eome  altered  not  the  effect  of  the  charge  and  bond,  and  that  the  receipt  of 
subsequent  term's  annualrents  by  tjie  assignee  altered  not  the  nature  of  the 
bond  and  assignation,  since  it  was  not  unlawful  to  him  to  take  payment  of  an^ 
nualrent  so  long  as  the  sum  was  not  paid^  albeit  the  bond  had.  been,  moveable,, 
and  therefore  found  the  exception  relevant. 

Raddington^  MS.  No  303  r,. 


No  125. 

A  creditor 
charged  for 
a  sum  secured 
hj  infeftment 
«f  annualrent. 
This  was 


1672.     June  25. 

The  SisTjiRS  and  Executors  of  Sir  Robert  Sxaton  against  His  Brother  ani 

Heir. 

Umquhilb  Sir  Robert  Seaton  having  due  to  him,  by  bond  and  infeftment^ 
58,000  merks  payable  upon  requisition,  obtains  u  posterior  bond  of  corrobora- 
tion for  the  same  sum,  with  some  bygone  annualrents  accumuJated,  bearing 
*  but  prejudice  or  derogation  to  the  principal  bond  and  infeftment  following 
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<  thereupon/  and  bearing  t  term  of  paymeni;  of  the  principal  sum  not  yet     No  125* 
come,  with  this  provision,  that  if  two  terms  of  the  annualrent  run  together  un-     make  the 
paid,  it  shall  be   leisom  for  the  said  Sir  Robert  to  uplift  the  whole  sum,  both     ^^^^  °^^^^' 
principal  and  annual  without  requisition  ;    and  several  terms  having  run  toge- 
ther, he  obtained  declarator  of  the  failzie,  and  having  registrated  the  bond  of 
corroboration,  charged  the  Earl  of  Nithsdale  the  debtor,  and  so  having  died 
without  testament;  the  competition  arises  betwixt  his  sisters  as  executors,  and 
Gairlton  his  brother,  as  heir. — It  was  alleged  for  the  executors.  That  albeit  this 
turn  was  once  heritable  by  an  infeftment,  yet  it  became  moveable  by  the 
charge  of  horning,  which  according  to  the  unquestionable  custom,  doth  loose 
all  infeftments,  and  reader  the  sum  liquid  and  moveable,  albeit  the  user  of  the 
xiharge  may  in  anywise  he  pleases  pass  from  the  charge,  vfheithy  all  the  infeft* 
ments  revive  and  stand  good  to  him  ;    yet  so  long  as  the  charge  or  requisition 
^tanda,  by  the  nature  erf  the  rights  it  is  incomi.atible  with  an  infeftment,  and 
neither  poinding  nor  apprising  can  be  used  thereupon  till  a  requisition  or  charge, 
otherwise  the  apprising  would  be  null ;  and  the  appriser  cannot  both  make  use 
of  the  principal  infeftment  and  apprising  together ;  but  if  he  malce  use  of  the 
first  infeftment,  he  must  pass  from  the  requisition  or  charge,  and  the  apprising 
4Uid  infeftment  following  thereon  pre  tempore. '^It  was  answered^  That  albeit 
commcwly  a  charge  renders  an  heritable  sum  moveable,  yet  the  only  ground  is, 
because  the  creditor  thereby  indicat  animum^  that  he  would  rather  have  his 
money  than  make  use  of  his  security ;  and  consequently,  if  he  leave  it  in  that 
case,  that  he  would  rather  have  the  sum  belong  to  his  executors  than  Co  his 
heir;  so  that  if  there  be  stronger  evidences  of  his  intention  in  favour  of  the 
iieir,  the  sum  remains  still  heritable ;  which  point  is  of  great  consequence  not  only 
as  to  the  sum  in  question,  but  as  to  all  the  great  families  in  the  kingdom,  who 
are  ever  understood  to  intend  the  greatneas  of  their  family,  and  that  the  sums 
secured   by  infeftment  should  belong  to  their  heirs ;     and  therefore,    when 
they  charge,  their  intention  is  only  to  help  their  security  by  getting  up  the 
.sum,  and  not  to  weaken  it  by  passing  from  their  infeftments  ;   much  less  can  it 
be  thought  that  any  creditor  by  such  a  charge  would  render  a  sum  moveable, 
that  it  might  fall  to  the  fisk  by  single  escheat,  or  that  the  whole  should  belong 
to  the  husband  jure  mariti^  or  a  third  to  the  wife  jure  relicta  ;  and  in  this  case 
there  are  many  more  evidences  of  the  defunct's  mind  in  favour  of  his  heir  than 
of  his  executors;  for,  imo^  The  bond  of  corroboration  bears  expressly,  •  but 
'  derogation  of  the  former  security,'  which  is  as  much  as  if  he  had  charged 
upon  the  bond  of  corroboration,  with  express  declaration  that  it  should  not  loose 
or  prejudge  his  infeftment.      ido^  After  the  charge,  he  did  proceed  to  poind 
or  apprise ;  but  having  gotten  a  part  of  his  bygone  annualrents,  he  sisted ;  and 
it  is  offered  to  be  proved  that  on  his  death-bed,  being  desired  to  do  some  deed 
for  applying  of  this  sum,  or  a  part  thereof  to  others,  he  expressly  declared  that 
tbe  sum  was  secured  by  infeftment,  and  that  he  would  not  prejudge  his  heir 

31  K  2 
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No  1 25%      therein ;  and  this  charge  was  given  by  order  of  his  writer,  who  might  have 

done  it  without  warrant. — It  was  answered  for  the  executors,  that  the  ground 
of  heritable  sums  becomiqg  moveable  by  a  charge,  is  not  the  creditor's  indica- 
tion of  his  mind  to  prefer  his  executor ;  for  often  times  such  charges  are  given 
by  persons  such  as  this  was,  in  health  and  strength,  without  consideration  of 
their  successors,  but  of  themselves,  to  get  up  their  money  upon  the  account  of 
hazard,  or  on  other  intents ;  but  it  is  the  incompatibility  tiiat  no  debt  should 
be  both  moveable  and  heritable  at  once ;  and  all  the  inconveniences  alleged 
would  strike  against  all  requisitions  or  charges,  even  upon  the  principal  obliga^- 
tion,  which  was  never  controverted  ;  neither  is  there  any  moment  in  the  incon- 
veniency,  for  creditors  may  pass  from  the  requisition  or  charge,  when  and  what 
way  they  please,  and  so  they  know  how  to  evite  the  hazard  of  the  sums  falling 
n  escheat ;  and  if  their  intention  were  not  to  prejudge  their  heir,  it  had  been 
easy,  which  is  ordinary,  to  insert  in  the  like  bonds,  *  secluding  executors  ;' 
neither  is  there  any  speciality  in  this  case,  for  the  provision,  *  but  derogation  to 
*  the  former  security,'  cannot  be  understood  as  to  what  is  expressly  altered  by 
the  corroboration,  viz.  that  the  sum  should  be  payable  upon  the  failzie  of  two 
terms  annualrent,  without  requisition;  but  only  that  the  creditor  might  make 
use  of  either,  or  both  secuiities,^  according  to  their  nature,  which  cannot  im- 
port the  consistence  of  incompatibility,  viz.  the  making  use  of  the  charge  and 
infeftment  at  once ;  for  that  could  not  have  consisted,  though  the  charge  had 
borne  it  expressly  ;  and  for  the  defunct*s  declaring  his  intention,  it  is  of  no  mo- 
ment, seeing  he  did  it  not  legitimo  modo,  by  cancelling  or  passing  from  the 
charge  ;  and  the  writer's  warrant  to  give  the  charge  is  presumed,  otherwise  all 
charges  would  be  void,  unless  the  warrant  were  instructed,  or  at  least  were 
proven  by  their  oath,  or  writ  of  the  charger,  that  there  was  no  warrant ;  and 
it  is  very  ordinary  that  for  one  debt  there  are  several  securities  by  diverse  parties, 
principal  and  cautioners,  or  by  apprising  against  them ;  and  yet  a  charge  against 
any  of  them  makes  the  debt  moveable,  quoad  omnes^  even  though  the  other  se . 
curities  contain  clauses  of  requisition,  because  it  imports  a  passing  from  all  in- 
fcftments  and  securities  fro  tempore^  and  the  creditor's  betaking  himself  to  the 
payment  of  his  sum. 

The  Lords  found  that  this  charge  made  the  sum  moveable,  and  to  belong  to 
the  executors,  seeing  nothing  was  done  to  take  it  away  in  the  defunct's  life- 
time ;  and  found  the  sum  did  belong  to  the  executors,  and  not  to  the  heirs« 

FoL  Die.  V.  I. p.  374.     Stair^  v.  2.  p.  89, 


*^*  Gosford  reports  the  same  case  : 

The  said  Ladies,  (Lady  Traquair,  Lady  Semple,  and  Lady  Mary  Seaton,) 
pursuing  the  Earl  of  Nithsdale  as  executors  to  Sir  Robert  Seaton  their  brother. 
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for  payment  of  fco,ooo  merks,  for  which  the  Earl  of  Nithsdale  was  debtor  to  No  125, 
him  by  bond,  compearance  was  made  for  Gairlton,  who  alle^ed^  That  the 
foresaid  sum  being  heritable  by  a  wadset  and  comprising,  whereupon  infeft- 
ments  followed,  it  did  belong  to  him  as  heir,  and  fell  not  under  exccutry. — It 
was  replied^  That  albeit  the  said  sum  now  puisued  for  was  heritable,  and  secur- 
ed by  infcttments,  as  said  is,  yet  the  defunct,  in  his  own  time,  having  taken  a 
bond  of  corroboration,  which  was  moveable,  and  made  the  money  payable  at 
a  term,  upon  a  simple  charge  of  horning  on  six  days ;  likeas  de  facto ^  having  re^ 
gistrated  the  same,  and  raised  letters  of  horning,  which  w^ere  executed  against  the 
debtor,  it  did  make  the  sum  moveable,  he  never  having  received  any  annual- 
rent  for  any  terms  subsequent  to  the  charge. — It  was  answered  for  Gairlton^ 
That  the  letters  of  horning  being  executed  upon  the  bond  of  corroboration,  did 
not  alter  the  nature  of  the  sum,  which,  notwithstanding,  did  remain  heritable ; 
because  the  bond  of  corroboration  did  bear  a  special  clause,  that  it  was  but  pre- 
judice of  any  former  heritable  security  and  infeftment ;  which  not  being  loosed  . 
by  any  requisition,  could  not  be  innovated ;  but  the  heir  of  necessity  must  en- 
ter, and  renounce  the  said  right  before  the  lands  be  purged  ;  so  that  the  said  . 
sum  must  be  interpreted  to  be  still  heritable,  and  that  the  bond  of  corroboration  <^- 
and  charge  of  horning  could  import  no  more,  but  that  the  defunct  migljt  have 
it  in  his  power  to  call  for  these  monies,  uplift  the  same  from  the  debtor,  but  not 
to  make  them  moveable,  and  to  belong  to  his  executors.  It  was  likewise  urged, 
that  if  it  should  be  found  that  a  naked  charge  of  horning  should  make  a  sum 
moveable,  which  before  was  heritable  by  infeftmeat,  it, would  be  of  dangerous 
consequence,  seeing  if  the  creditor  was  denounced,  notw^ithstanding  of  the  her 
titable  infeftment  not  extinguished,  the  whole  sums,  would  ia!l  to  the  King  or 
his  donatar  to  the  prejudice  of  their  lawful  creditors;  and  many  familfes  having 
their  estates  consisting  of  wadsets  and  comprisings,  besides  which  they  ordinari- 
ly take  bonds  of  corroboration,  with  power  to  charge  without  requisition,  where- 
by they  intend  nothing  |but  .to  have  power  to  lift  their  money  by  a  charge  of 
horning,  they  should,  contrary  to  their  intei:^tion,  frustrate  their  eldest  son  and 
heir,  and  make  their  estates  /all  to  their  younger  children,  and  thereby  put 

them  in  a  far  better  condition  than  the  heir  w^ho  should   represent  them. 

The  Lords,  notwithstanding,  did  prefer  the  executors,  and  found  that  a  charge 
of  horning,  never  past  from  by  the  defunct,  was  a  judicium  voluntatis  to  make 
the  sums  moveable,  and  to  belong  to  his  executors;  that  it  being  in  his  powex  ^ 

to  destroy  the  executions,  gnd  not. doing  it,  or  declaring  any  thing  to  the  con- 
trary before  his  death,  by  our  constant  practice  the  sums  are  always  thought 
moveable  ;  which  is  hard  in  this  case,  as  it  is  circumstantiate. 

Gosford^MS.  No.  495./-  260. 
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No  126. 

A  charge  h%. 
ving  becD  gi* 
ven  on  an  he- 
ritable bond, 
A  summoDs 
of  adjudica- 
tion was 
laised,  and 
the  debt  ai- 
aigned.        It 
was  found 
still  heritable. 


1751.     November  26.         Douglas  of  Dornock  against  Sir  Robert  Dicrson. 

Sir  Robert  Grierson  of  Lag  granted  an  heritable  bond  for  6000  merks  S-iota 
to  James  Douglas  of  Dornock,  who  charged  him  with  horning,  and  proce  «>*d 
to  raise  a  caption,  and  executed  a  summons  of  adjudication  ;  after  which,  ft 
the  sums  due  upon  the  bond,  and  expense  of  diligence,  he  assigned  it  to  Wil- 
liam Douglas  of  Bodsbeck  his  brother. 

Bodsbcck  died,  leaving  his  brother  Dornock  his  heir  ;  and  Dame  Isabel  Dou- 
glas his  sister,  and  Sir  Robert  Dickson  her  husband  his  executors ;  who  com- 
peted for  the  principal  sum  in  the  bond. 

Pleaded  for  the  executors,  The  diligence  used  by  Dornock  rendered  the  sum 
:inoveable. 

Pleaded  for  the  heir.  The  horning  does  not  appear,  and  the  tenor  thereof 

cannot  be  made  up  by  witnesses,  act  94th,  Pari.  6th,  James  VI. ;    and  if  the 

executors  should  produce  an  extract  thereof,  and  insist  that  was  sufficient  by 

the  sanction  of  act  75th  of  the  same  parlia:nent,  it  would  be  competent  to  the 

heir  to  insist  in  an  improbation,  against  which  extracts  are  of  no  avail. 

Replied,  The  act  only  statutes  tenors  should  not  be  made  up  ^y  witnesses 
s6lely  ;  but  not  that  witnesses  might  not  be  used,  when  the  tenor  was  admini- 
culated  by  writing.  The  horning  is  referred  to  in  the  record  ;  and  the  compe- 
tition  is  not  in  uny  improbation.  Besides,  the  debt,  and  all  that  followed  upon 
it,  was  transferred  to  Bodsbeck  ;  and  it  appears,  by  an  account  given  in  to 
him,  and  which  he  paid,  that  this  diligence  by  horning  was  stated.  Dornock 
was  therefore  bound  to  make  this  horning  elTectual  to  him  j  and  the  debt  bein^ 
moveable  in  his  person,  is  also  bound  to  his  executor. 

Duplied,  The  warrandice  is  from  the  fact  and  deed. 

Pleaded  for  the  heir,  Of  old  indeed  it  was  held,  that  charging  on  an  Tieritablc 
bond  rendered  it  moveable ;  because  it  was  reckoned  a  passing  from  the  heritable 
security.  But  since  these  two  rights  have  been  considered  as  compatible,  the 
contrary  has  been  found ;  as  that  a  bond  being  heritable  by  adjudication,  did 
not  become  moveable  by  a  subsequent  charge,  12th  November  1728,  Reids  a- 
gainst  Campbell,  No  98.  p.  5538. ;  nor  a  bond,  secluding  executors,  34th  July 
1705,  Gray  against  Panton,  No  130.  p.  5581.  It  was  always  held,  that  passing 
from  the  charge  restored  the  debt  to  its  former  condition  ;  and  here  the  credi- 
tor executed  a  summons  of  adjudication.  But  indeed  the  question  is  not  con- 
xerning  Dornock's  succession,  whose  intention  of  having  the  money  might  have 
been  collected  from  using  the  charge  ;  but  Bodsbeck^s,  who  cannot  be  said  to 
have  intended  to  have  the  money,  but  rather  a  security,  which  he  laid  out  his 
own  money  to  purchase. 

Pleaded  for  the  executor.  The  executing  a  summons  of  adjudication,  which 
went  no  further,  was  no  passing  from  the  charge,  whereby  the  destination  was 
changed.    This  change  of  destination  of  money  heritably  secured,  arises  from 
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tbe  intention  of  the  creditor,  >^htch  is  thereby  manifested  to  have  it  in  his  hand,     Mo  1 26n 

and  does  not  apply  to  an  adjudication,  which  is  heritable  by  the  nature  of  th^ 

right,  not  intention ;  for  the  very  purport  of  aB  adjudication,  is  to  recover  the 

the  money.     And  as  adjudications  during  the  legal  are  considered  as  securities 

consistent  with  the  personal  obligations,  there  is  no  change  of  intention  shewed 

by  a  subsequent  charge  ;  but  a  creditor  having,  by  securing  his  nKxiey  heri« 

tably,  shewed  his  intention,  shews  by  charging,  a  variation  thereof.     A  bond 

secluding  executors  was  never  made  to  go  to  them  by  a  charge,  because  of  the 

express  destination,  which  was  not  reckoned  altered  thereby,  the  nature  of  the 

right  being  still  the  same.    Bodsbeck  purchased  the  debt  as  affected  by  the  dili« 

gence,  that  is  moveable. 

The  Lords,  19th  July,  preferred  the  heir,  and  on.  a  bill  and  answers,  ad- 
hered. 

For  Domock,  BosweL  AlL  J.  Grant.  Clerk,  Justice. 

Fol.  Die.  V.  3,  p.  270.     D.  Falconer^  v.  No  234.^.  286^. 

*^*  Kilkerran  reports  the  same  case  : : 

The  deceased  Sir  Robert  Grierson  of  Lag,  being  debtor  to  James  Douglas  of 
Bornock  in  6000  merks  by  bond,  he  in  1716  gave  an  heritable  bond  of  corro- 
boration for  the  same,  conceived  in  the  manner  that  such  securities  are  now  in 
use  to  be  conceived,  viz.  With  a  personal  obligation  to  pay  at  a  term,  an  obli- 
gation to  infeft  the  creditor  in  an  annualrent  out  of  the  lands  therein  mentioned 
in  security  of  the  debt ;  and  further  containing  a  clause,  allowing  the  creditor 
to  use  real  or  personal  diligence,  the  one  without  prejudice  of  the  other. 

In  1724,  Dornock  raised  horning  against  Sir  Robert  Grierson  on  the  personal 
ebligation,  and  in  1725  took  out  caption;  and,  after  getting  several  partial 
payments,  which  reduced  the  debt  to  L.  951  Scots^  he  in.  1729  made  over  that 
balance  to  William  Douglas  of  Bodsbeck  his  brother. 

Upon  Bodsbeck's  death  in  1 731,  without  issue,. there  arose  a  competition  for 
this  sum  of  L.  951  Scots,  between 'the  same  James  Douglas  of  Dornock  his 
brother,  who  succeeded  to  him  in  his  heritable  estate,  and  the  Lady  Dickson 
his  sister,  and  Sir  Robert  her  husband,  whom  he  had  by  his  testament  appoint- 
ed his  executors  and  universal  legataries ;  and  in  a  multiple-poinding  brought 
by  Sir  William  Grierson  now  of  La^,  it  was  for  Dornock  pleaded^  that  the  debt 
being  constituted  by  heritable  bond,  fell  to  him  as  heir. 

On  the  other  hand,  it  was  pleaded  for  the  executors,  That  however  the  debt 
was  originally  heritable,  it  became  moveable  by  the  charge  of  horning  thereon  at 
the  creditor's  instance  in  1724,  and  therefore  fell  to  the  executors  ;  and  for  this 
all  our  law-books,  and  the  uniform  course  of  decisions  was  referred  to* 

Answered iox  the  heir,  That  it  is  true  that  anciently,  while  annualrent  rights. 
iwere  conceived  in  the  fgrm  of  a  sale  of  such  annualrent  out  of  lands  redeem- 
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No  125.      ^^1^  ^y  *^^  seller,  and  containing  a  requisition  by  the  buyer,  if  he  should  chose 

to  give  up  the  annualrent  and  get  back  his  price  (which  was  the  method  devis- 
ed  to  elude  the  prohibition  in  the  canon  law  of  takinpf  interest  for  money)  the 
annualrent  right  was  a  proper  feu  and  right  of  property,  which  so  long  as  it 
subsisted  did  not  admit  the  notion  of  a.debt ;  so  when  the  purchaser  used  requi- 
sition and  charged  in  order  to  get  back  his  money,  the  feu  became  thereby  ex- 
tinguished, it  being  incompatible  that  the  feu  and  the  obligation  for  the  price 
should  at  the  same  time  subsist ;  and  as  then  there  remained  nothing  with  the 
purchaser,  but  a  personal  obligation  to  get  back  his  principal  Sum,  if  he  hap- 
pened to  die  before  he  passed  from  his  requisition  (whereby  the  feudal  right 
would  have  revived)  as  there  was  no  feu  longer  subsisting,  the  heir  could  have 
no  claim,  and  the  principaLsum  went  to  the  executor. 

But  after  the  prohibition  of  the  canon  law  to  take  annualrent  ceased  and 
that  in  progress  of  time,  annualrcnts  came  to  be  conceived  in  the  form*  now 
in  use,  not  as  redeemable  rights  of  property,  but  as  securities  for  money 
lent,  then  the  very  reason  ceased  for  which  the  requisition  «pon  annualrcnts 
conceived  in  the  ancient  form  rendered  the  same  moveable,  the  personal  obli. 
gation  for  the  debt,  and  a  real  security  for  the  same  debt  being  consistent  and 
compatible ;  and  that  the  decisions  referred  to  are  either  such  as  were  given  at 
the  time  when  the  annualrent  rights  were  conceived  in  the  old  form,  or  when 
the  form  now  in  use  vras  but  just  coming  in,  such  as  Executors  of  Sir  Robert 
Seton  contra  His  Heir,  No  125.  p.  5572 ;  and  there  is  not  one  to  be  found  later 
upon  the  point,  and  some  on  other  points  rather  favour  what  .is  pleaded  for  the 
heir.  Thus,  if  we  look  back  to  the  1683,  Wishart  against  Eari. of  Northesk 
No  109.  p.  5552.,  ^e  shall  find  that  a  charge  upon  a  bond  secluding  executors 
made  it  descend  to  executors,  but  now  of  a  long  while,  the  charge  has  more 
cigreeably  to  law,  been  found  not  to  vary  the  descent  of  the  bond ;  and*wbich 
comes  yet  nearer  to  the  present  case,  a  bond  become  heritable  by  adjudication 
decs  not  become  moveable  by  a  subsequent  charge,  November  12th  1728  Reids 
contra  Campbell,  No  98   p.  5538. 

'Zdo,  Whatever  there  might  be  in  the  general  point,  there  were  two  special- 
ties  observed  in  the  present  ca'se  fbr  the  heir,  as  severally  sufficient  to  determinj 
his  preference:  ut.  That  by  an  express  clause  in  the  bond  it  is  specially  pro. 
vided,  •  That  the  creditor  may  use  real  or  personal  diligence  thereon,  the  ^ne 
*  without  prejudice  to  the  other,'  which  lias  been  intended  to  obviate  the  very 
pretence  the  executor  now  makes  use  of;  2dly,  That  after  Dornock  transferred 
the  bond  to  Bodsbeck,  be  the  effect  of  the. charge  what  it  will,  it  was  at  an 
end,  till  it  should  be  again  renewed  by  Bodsbeck. 

Replic^d  for  the  executor,  That  an  heritable  bond,  as  formeriy,  so  at  present 
is  a  feudal  right,. and  so  long  as  it  continues  there  is  no  debt;  and  how  soon  the 
debt  is  made  to  revive  by  a  charge,  the  riglit  of  annualrent  is  passed  from;  for 
one  cannot  at  the  same  time  be  creditor  in  a  sum  of  money,  and  proprietor  of 
a  right  of  amiualrent. 
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2do^  Et  separatim.  We  find  in  our  law-books  another  ground  for  preferring     No  1 26. 
the  executor  after  a  charge,  vix.  The  intention  of  the  creditor  to  have  his  mo- 
ney in  his  own  possession,  which,  if  it  were,  it  would  go   to  his  executor,  who 
cannot  be  prejudged  by  the  mo7'a  of  the  debtor. 

And  to  the  specialities  replied^  i  j/.  That  the  clause  in  the  bond  that  the  cre- 
ditor might  use  real  or  personal  diligence,  the  one  without  prejudice  of  the  o- 
ther,  was  only  intended  to  prevent  an  effect  which  the  charge  had  anciently,  to 
extinguish  the  real  right,  in  so  much,  that  though  it  were  again  revived  by  passing 
from  the  charge,  yet  an  infeftment  in  favour  of  another  creditor  intervening,  or 
an  adjudication  by  another  creditor  intervening  would  be  preferable  to  the  re- 
vived infeftment,  which  w-ould  only  rank  fiom  the  time  at  which  it  was  reviv- 
ed ;  to  remedy  this,  such  clauses  were  devised,  but  not  to  alter  the  nature  of 
the  securities  or  the  rules  of  succession  therein. 

idly^  That  the  translation  to  Bodsbeck  did  not  vary  the  case,  for  that  all 
lights  transmissible  are  of  the  same  nature  in  the  person  to  whom  they  are  con- 
veyed as  they  were  in  the  granter ;  suppose  it  had  been  legated  as  it  might  have 
been,  having  become  moveable  by  the  charge,  or  suppose  it  had  been  gifted  j 
and  its  having  been  bought  by  Bodsbeck  makes* no  difference. 

The  Lords,  upon  report,  *  preferred  James  Douglas  of  Dornock  the  heir,  to 
the  principal  sum  in  question  ;'  and  upon  advising  bill  and  answers,  *  adhered.* 

Some  of  the  Lords  were  of  opinion,  That  notwithstanding  the  variation  in  the 
form  of  annualrent  rights,  they  still  become  moveable  by  a  charge ;  that 
though  originally  this  had  taken  its  rise  from  thi  form  and  nature  of  the  ancient 
rights  of  annualrent,  devised  to  elude  the  prohibition  of  taking  annualrent  in 
the  canon  law,  the  same  still  continqjp  t3  be  the  practice,  though,  were  it  to 
begin,  there  would  be  no  good  reason  for  it  j  and  that  there  are  many  such  in- 
stances in  the  law,  where  a  practice  remains  after  the  reason  is  removed,  which 
originally  gave  rise  to  it, 

'  Some  also  considered  the  intention  of  the  creditor  as  a  sufficient  foundation 
for  the  practice,  and  took  notice  that  there  is  no  other  reason  than  the  intention 
of  the  creditor  for  rendering  a  bond  heritable  only  as  bearing  annualrent  before 
the  1641,  and  since  quoad  relictam,  moveable  by  a  charge  ;  but  others  in  this 
differed,  and  thought  there  was  no  foundation  for  such  practice  now,  particu- 
larly the  President,  who,  after  observing  that  the  clause  in  the  bond  was  in  this 
case  sufficient  to  determine  the  preference  in  /avour  of  the  heir,  had  this  ex- 
pression, that  it  was  a  commentary  on  the  decisions  as  against  the  sense  of  the 
nation. 

What  others  of  the  Lords  were  chiefly  moved  by,  was  the  circumstance 
above  taken  notice  of,  that  thp  debt  was  transferred  to  Bodsbeck^  whereby  the 
effect  of  the  charge  ceased  quoad  the  succession  to  him  ;  as  it  wa«  certain,  that 
no  use  could  be  made  by  him  of  the  charge  given  by  his  cedent,  and  iif  he  meant 
to  do  diligence,  he  would  be  obliged  to  charge  of  new. 

Kilkcrran^  (Heritable  and  Moveable.)  No  6.  p.  248. 
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A  decree  for 
payment  t^. 
en  upon  a 
bond  seclud- 
ing cxecutori, 
does  not  ten- 
der it  mott- 


SECT.    XXIV. 

Bonds  secluding  Executors,  whether  rendered  moveable  by  Diligence^ 


1^76.    July  13. 


Ghristie  against  Christie. 


The  deceased  Laird  of  Pittarro  and  other  two  persons  being  due  a  sura  by 
bond  to  Jaraes  Christie  writer,  two  of  the  three  granted,  a  bond  of  corrobora- 
tion  to  Mr  James  Christie,  son  arid  heir  to  James,  whereby  executors  are  ex- 
pressly excluded ;  but  because  the  third  debtor  in  the  first  bond  did  not  sub- 
scribe the  bond  of  corroboration,  therefore  Mr  James  took  a  decreet  against 
him  upon  the  first  bond.  Mr  James  being  dead,  the  compensation  arises  be- 
twixt his  heir  and  executor,  who  has  best  right  to  this  sum.  The  heir  aUeged\ 
He  had  the  only  right,  because  albeit  the  first  bond  was  only  moveable,  yet  the 
bond  of  corroboration  had  a  clause  excluding  executors,  and  was  for  the  whole 
sum,  albeit  but  by  two  of  the  debtors  in  the  first  bond,  yet  all  were  bound 
conjunctly  in  botli  bonds.  It  was  answered  for  the  executor,  That  albeit  the 
sum  became  heritable  by  the  bond  of  corroboration  excluding  executors ;  yet  if 
turned  to  be  moveable  by  the  decreet  obtained  against  one  of  the  debtors  for 
the  whole  sum,  for  thereby  the  defunct  evidenced  his  mind,  not  to  rest  upon 
the  bond  of  corroboration,  but  to  take  up  his  money ;  so  that  as  heritable  sums 
by  infeftment  or  destination  become  moveable  by  a  requisition  or  charge,  so 
must  this  heritable  bond.  It  was  replied^  That  the  ground  of  heritable  sums 
by  infeftment  or  destination,  become  moveable  by  requisition  or  charge,  be- 
cause thereby  the  creditor  for  the  time  parses  from  his  real  right  and  infeftment^ 
which  therefore  revives  when  he  pleases  to  pass  from  the  charge  or  requisition ; 
because  at  once  there  cannot  be  a  real  right  and  a  personal  obligation  for  the 
same  thing  ;  but  in  this  case  where  executors  are  expressly  excluded,  the  ere- 
ditors*  pursuing,  or  charging  for  payment,  doth  no  ways  infer  an  alteration  of 
the  destination  to  heirs,  excluding  executors.  But  it  is  presumed,  that  if  the 
creditor  had  lifted  the  money,  he  would  employ  it  the  same  way,  and  that  there 
is  no  parity  with  bonds  heritable  by  destination  for  infeftment ;  for  in  that  case, 
if  the  creditor  die  before  the  first  term  of  payment  of  annualrent,  and  without 
infeftment,  the  sum  is  moveable  without  requisition  or  charge ;  because  the 
law  presumes,  that  the  destination  w^as  to  take  infeftment  in  due  time,  vir. 
*  before  the  first  term  of  payment  of  annualrent.'  But  if  by  the  bond,  exe- 
cutors were  expressly  excluded,  whensoever  the  creditor  died,  his  executor 
would  have  no  interest,  but  it  would  remain  btill  a  moveable  debt. 

The  Lords  found  that  this  sum  remained  heritable  by  the  clause  excluding 
executors,  and  that  the  posterior  decreet  at  the  defunct's  instance,  did  not 
make  it  moveable.  FoL  Die.  v,  i.  p.  374.     Stair,  v,  2.  p,  44J. 

#  *  In  confoVmity  v/ith  the  above  was  decided  Monro  against  Monros,  3d 

July  1735.     Sfe  Appendix. 
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1683.     January.  17.         Bannantyne  against  James  Bonnar's  Relict. 

Found,  that  l)onJs  secluding  executors  are  not  rendered  moveable  by  a 
charge  of  horning,  as  bonds  heritable  by  a  clause  to  infeft  are.  ido^  That  an 
heritable  bond,  whereupon  comprising  and  infeftment  had  followed,  was  not 
made  moveable  by  a  posterior  moveable  bond  of  corroboration,  -^^tio^  That  an 
arrestment,  and  a  summons  to  make  furthcoming,  did  not  take  off  the  heritable 
quality  of  a  clause  excluding  executors,  which  might  be  conceived  for  the  secu- 
rity of  the  heir,  and  is  only  taken  off  by  innovating  the  security,  without  ex- 
cluding executors,  or  uplifting  the  sum  and  extinguishing  the  security;  although 
it  might  ht  pleaded,  That  such  a  process  would  make  a  bond,  containing  an  ob- 
ligement  to  infeft,  moveable.  Here  it  was  reasoned  among  the  Lords,  but  not 
yoted,*if  a  summx)ns  for  payment  was  equivalent,  quoad  the  effect  of  making 
moveable,  to  a  charge  of  horning,  ratio  dubitandi^  though  a  citation  doth  as 
effectually  signify  the  creditor's  desire  to  have  his  money  as  a  charge  of  horning' 
doth,  yet  the  one  proceeds  upon  a  decreet,  and  the  other  passes  without  any 
decreet.  Harcarse,  (Executry.)  No  447.  p.  IJ13. 


1687.     Tebruary.  Teaman  against  Yeaman. 

Found  that  registration  of  a  bond  secluding  executors  in  order  to  charge,  did 
-ot  make  k  moveable.  FoL  Die,  v,  i.  p.  374.     Ear  corse. 

*^*  See  this  case  No  54,  p.  54'?4. 


No  128. 


1683.     January  17.       Wishart  against  Earl  of  Northesk. 

No  129. 

Found  that  registration  of  a  bond  secluding  executors,  and  a  charge  given 

upon  it,  did  not  make  it  moveable. 

This  interlocutor  was  afterwards*  (tst  March   1683)  altered,  and  the  sum 
found  to  belong  to  the  executors.         '   FuL  Die.  v,  i.  p.  374.     P.  Fa^onfr. 

*^*  See  this  case  No  109.  p.  5552.  ^ 


No  13c, 


1705.    7^7/24. 

Mr  James  Gray  of  Balgony  against  Henry  Panton  of  H:lton. 

No  131. 

A  BOND  of '8000  merks,  payable  to  John  Urquhart,  he  being  on  life,  and  An  hcrhauic 

failing  of  him  by  decease,  to  Thomas  Mcnzies  of  Balgony  his  heirs  and  as^jig^  granted  with. 

nees,  with  a  clause,  *  That  the  sums  should  be  employed  upon  heiitable  security  ^^^  a  precept 

*  in  favours  of  Thomas,  his  heirs  and  assignees,  (without  mentioning  executors)  Sicrc  wasa*' 
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No  iji. 

clause  bear- 
ings* the  sum 
to  be  declar- 
ed heritable, 
and  no  ways 
moveable,  in 
any  time 
coming.'    A 
charge  of 
homing  was 
gircn  on  the 
bond,  which 
in  duhio  ren« 
ders  heritable 
•urns  move- 
able, yet  the 
Xtords  found 
the  bond  in 
<jucstion  con- 
tm'ud  heri- 
table.. 


*  and  declaring  the  same  to  be  heritable,  and  no  ways  moveable,  thereafter,' 
was  assigned  by  John  Urquhart  and  Thomas  Menzies  to  his  brother  Alexander 
Meniies,  his  heirs  and  assignees ;  who,  after  he  had  raised  horning  upon  the 
bond,  and  charged  for  payment,  transferred  the  same  upon  death-bed  in  favours 
of  Margaret  Gordon,  relict  of  Thomas  Menzies,  for  the  behoof  of  their  younger 
.children,  excluding  the  heir.  Of  which  disposition  and  translatkni  Mr  James 
Gray  of  Balgony,  as  heir  to  Alexander  Menzies,  having  raised  reduction  ex 
capite  lecii,  against  Henry  Panton  of  Hilton  and  his  creditors,  it  was  alleged  for 
the  defenders.  They  ought  to  be  assoilzied  from  the  reason  of  reduction,  because 
the  bond  had  been  rendered  moveable  by  a  charge  before  the  translation. 

Answered  for  the  pursuer ;  The  bond  assigned  is  of  the  nature  of  a  bond 
secluding  executors,  which  is  not  rendered  moveable  by  a  charge. 

Replied,  The  heritable  destination  in  the  bond  in  favours  of  the  heirs  of  Tho- 
mas Menzies,  can  put  them  in  no  better  case  than  if  the  money  had  been  ac- 
tually employed  upon  heritable  security,  and  the  destination  executed.  But  so 
it  is,  in  that  case,  a  charge,  even  at  the  instance  of  '1  homa»,  would  have  made 
it  simply  moveable,  and  much  rather  should  a  charge  at  the  instance  ot  Alex- 
ander, the  iusignee,  have  that  effect ;  seeing  the  assignation  is  not  affected  with 
the  special  destination  in  the  bond  assigned.  .  idly,  A  charge  upon  a  bond,  cor- 
roborating a  bond  heritable  by  infeftnient,  which  bore  expressly  to  be  granted 
without  derogation  to  the  bond  corroborated,  made  the  sum  moveable,  Execu- 
tors contra  The  Heirs  of  Robert  Sctcn,  No  125.  p.  5573.  And  a  charge  (as  my 
Lord  Newton  observes,  March  i.  1683,  No  109.  p.  5552.)  was  found  to  have  the 
like  effect  upon  a  bond  excluding  executors. 

Duplied,  The  pursuer  acknowledges,  that  sums  heritably  secured  may  be  ren- 
dered moveable  by  a  charge  of  horning ;  but  here  the  sum  is  declared  to  be 
heritable,  and  that  it  shall  be  noways  moveable  in  all  time  thereafter,  which  is 
more  than  either  a  simple  heritable  destination,  or  an  actual  implement  of  it ; 
and  upon  the  matt-er  a  seclusion  of  executors,  against  which  no  charge  of  horn- 
ing or  requisition  doth  operate.  As  to  the  decision  observed  by  the  Lord  New- 
ton, finding  a  charge  upon  a  bond  secluding  executors  to  make  it  moveable, 
that  was  the  first  and  the  last  time  the  Lords  ever  so  decided,  et  una  birnndo 
nonfacit  vsr  j  for  the  decisions  since  have  run  in  a  contrary  strain  ;  particulaily 
in  the  year  1692,.  it  uas  found,  that  a  charge  upon  a  bond  secluding  executors 
did  not  render  it  moveable.*  And  Sir  George  Mackenzie,  in  his  Institutions, 
holds  it  as  a  principle,  that  a  charge  upon  such  a  bond  makes  not  the  sum 
moveable  J  for,  that  the  creditor  is  presumed  to  continue  his  design  m  favours 
of  the  heir.  2d/y,  It  is  altogether  frivolous  to  say,  That  Thomas  d:d  alter  the 
destination  by  a^^signing  the  bond  to  Alexander  Menzies ;  because  an  heritable 
right  assigned  rcmiiins-as  heritable  in  the  person  of  the  assignee,  as  it  was  w^th 
the  cedent ;  even  tboi'gh  the  aisipnation  bear  to  heira,  executors,  or  assignees. 
For  the  mentwm  of  heirs  and  executors  imports  only,  that  the  right  is  convey- 
ed to  the  assi^.nee,  and  failing  cf  him,  to. any  of  his  representatives  that  may 
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have  right  according  to  the  nature  of  the  subject  conveyed.     It  doth  not  alter      No  I3it 
ihe  case,  that  the  charge  of  horning  was  at  the  instance  of  Alexander,  whose 
assignation  doth  not  express  the  speciality  in  the  bond  assigned ;  since  the 
assignation  gives  the  assignee  no  more  power  than  just  what  the  cedent  h^d. 

The  Lords  found  the  charge  of  homing  did  not  render  the  bond  moveable, 
in  respect,  by  the  conception  of  it,  the  sums  were  destined  to  be  heritable,  and 
not  moveable,  thereafter.  Fol.  Die.  v.  i.p.  374.    Forbes j  p.  30. 

%*  Fountainhall  reports  the  same  case : 

The  Marquis  of  Huntly,  in  1624,  grants  an  heritable  bond  for  8000  merks  to' 
John  Urquhart ;  and  failing  him,  to  Mcnzies  of  Balgony  :  And  the  said  Menzies 
having  disponed  it  to  his  younger  children,  to  the  exclusion  of  his  heir ;  and 
Gray  being  come  in  the  heir's  place,  raises  a  reduction  of  that  disposition,  as 
made  on  death-bed  to  the  prejudice  of  the  heir,  being  an  heritable  sum,  yl/le- 
ged^  The  same  was  made  moveable  by  a  charge  of  horning  or  requisition,  and 
so  might  very  well  be  conveyed  in  lecto^  especially  seeing  it  was -made  payable 
to  his  heirs,  executors,  and  assignees  ;  and  heritable  bonds,  whereon.infeftment 
has  followed,  are  rendered  moveable  by  a  charge  of  horning  ;\and  much  more^ 
this  bond,  whereon  no  infeftment  actually  followed.  Answered^  Bonds  seclud- 
ing executors,  though  bearing  no  clause  for  infeftment,  fall  to- the  heir,  though 
horning  be  used  on  them,  and  are  still  reputed  heritable  ;  even,  as  a.  wife  clad 
with  a  husband,  charging  for  a  sum  bearing  annualrent,  does  not  make  the  - 
principal  sum  moveable,  so  as  to  fall^  under  her  husband's y^/j  mariti  ;  and  the 
reastn  of  both  is  the  iniention  of  parties,  being  the  only  rule  whereby  to  know 
whether  they  would  have  the  sum  belong  to  their  heirs  or  executors.  Here  it 
seems  clear,  that  it  is  not  his  mind  to  keep  it  in  his  hand  as  a  moveable,  but  to 
malce  it  a  fixed  right  to  his  heir ;  especially  seeing  this-  bond  is  before  the  act 
©f  Parliament  1641,  when,  by  the  law  then  standing,  all  bonds  bearing  annual- 
tent  were  heritable  and  tell  to  the  heir.  See  Stair's  Institut.  lib.  2  tic.  i..;  and. 
Durie,  ij^tb  January  1637,  Robertsons,  No  58.  p.  548^— The  Lords  adverted 
to  a  clause  in  this  bond,  bearing  the  sum  to  be  declare.!  heritable,  and  nowise 
moTeable,  in  any  time  coming;  and  thought  this  equivalent  m  law  to  the  clause 
secluding,  executors;  and  therefoi-e  found  the  charge  of  horning  did  not  .render 
it  moveable.  Others  thought  this  could  not  amount  to  that  force,  seeing  an 
heritable  bond,  though  perfected  by  infeftment,  may  be  rendered  moveable  by 
a  charge  of  horning/ 

President  Newton,  in  his  decisions,  ist  March  1683^  Wishart,  No  109,  p.  5552. 
ibews,  that  the  Lords  receded  from  that   practique,.  finding  a  bond  bearing  a  . 
clause  secluding  executors,  heritable  after  a  charge  of  horning     But  Stair,  B.  2, 
T.  I.  $  4.  observe,  that,  on  the  301  h  Dec.  i69o„between  Bonar  and  Gray*,  th*-. 
tbe  Lords  returned  to  their  former  tract  of  decisions^  and  adhered  thereto. 

Foantainbailj  v.  a.  p.  a86. . 

*  Ezaixiine  General  List  of  Names. 
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No  1^2. 

An  heritaole 
bond  render, 
ed  more  able 
by  a  charge 
against  one 
of  the  cau- 
^ioDcrs. 


1666.     yanuary  24. 

Golonel  James  MoNTooMERY-and  his  Spouse  against 


Stewart. 


.  Margaret  M*Donald  and  Colonel  James  Montgomery,  her  spouse,  pursue  a 
declarator  against  Stewart,  pyc  and  apparent  .heir  to  umquhile  Sir  William 
Stewart,  to  hear  and  see  it  found  and  declared,  that  umquhile  Dame  Elizabeth 
Hamilton,  spouse  to  umquhile  Sir  William,  had  right  to  certain  bonds  and 
household. plenishing  from  Sir  William,  and  that  the  said  Margaret  had  right 
tJiereto  from  the  said  Dame  Elizabeth,  by  her  assignation,  and  that  the  sums 
and  goods  were  moveable,  .and  thereby  the  assignation  granted  thereto,  albeit 
on  death-bed,  was  valid.  It  was.  condescended  on,  that  the  bonds  were  move- 
able by  a  charge  of  horning.  It  was  answered,  That  the  charge  was  but  against 
one  of  the  cautioners,  which  was  not  sufficient  to  make  it  moveable. 
.The  Lords  repelled  the  allegeance. 

FgI.  Dic^  V.  I.  p.  374.     Stair,  z\  i.  p,  343. 


*»*  Newb^th  reports  the  same  case  : 

•  In  a  declarator  pursued  at  the  instance  of  Colonel  James  Montgomery  against 
James  Stewart  of  Craveing,  that  a  bond  of  2uoo  merks,  due  by  George  Home 
of  Ford,  and  his  cautioner,  to  umquhile  Sir  William  Stewart,  with  certain 
other  bonds,  may  be  declared  moveable.;  and  which  might  have  been  assigned 
cr  disponed  upon  death-bed  ;  and  which  now  belongs  to  the  pursuer,  having 
right  to  the  progress  libelled  in  the  declarator ;  it  was  alleged.  The  declarator 
could  not  be  sustained  as  to  the  20C0  merks  bond  due  by  George  Home,  be- 
cause the  same  was  heritable,  being  an  eik  to  ane  reversion  of  «arme  lands  lying 
about  Dunbar,  belonging  to  the  said  George  Home,  and  so  could  not  be  declar- 
ed a  moveable  sum,  and  fall  under  testament,  and  consequently  belongs  to  the 
pursuer  in  manner  libelled.  Whcreunto  it  was  replied.  That  Dame  Elizabeth 
Hamilton  having  right  to  the  said  sum,  both  by  assignation  from  her  husband 
Sir  John  Stewart,  and  also  by  an  express  provision  contained  m  the  bond,  she 
having  caused  charge  the  debtor  for  payment  hath  made  tlic  same  moveable, 
albeit  the  same  was  heritable  of  before. — ^TfrE  Lords  found  the  sum  made 
moveable  by  the  charge  of  horning,  notwithstanding  it  was  an  eik  to  the  rever- 
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• 

sion,  which,  of  its  own  nature,  is  heritable,  and  that  the  charge  was  executed  ..   No  i^z^ 
against  onei  of  the  cautioners,  and  not  against  the  principal. 

Ncwbytb,  MS.  p.  52. 

*^i;*:  This  case  is  alsb  reported  by  Gilmour  : 

ht  a  process  pursued  at  the  instance^ of  Colonel  James  Montgomery  and  his 
Ludy  against .  her  brother,  the  Xqrps  found,  that  an<  heritable  bond  became 
moveable  by  a  charge  of  horning  used  against  a  cautioner,  though  the  principal 
was  not  charged ;  and  that  there  was  no  necessity  to  use  requisition,  though  the 
sum  was  eiked  to  the  reversion  of  a  wadset,  in  respect  the  bond  appointed  exe-  ^ 
cutbn.  to,  pass  without  requisition*.  . 

GUfmur^  No  176.  p.  127.  \ 


1683. .  January  i^.  .     Wishakt  against  Earl  of  Northesk;  ,  .  M - 

Found,  that  an.  arrestment-  and  furthcoming,  at  th^  instance  of  an  appriser, 
d^t  no(.ma1ce..the  .sujois,  in  the  apprising  moveable. 

fb/.  i)/r'.  V.  i*^.  374..,  P^  Falconer. 

*^*^  See  this  case  No  J09.  p.  5552. . 


■'»  '■  I  *  i 


SECT.    XXVI.  , 


Tlie  last  step  of  Diligence  is  the  rule*  . 


\ 
V 


JNO  134. , 

A  ?o.ND  being  m^de  .heritable,  by  adjudication,  is  was  found,  that  a  subsequent 
charge  of  homing-did  aot  make  it  again  become  moveable.     See  Appendix. 

FoL  Die.  V.  I.  p.  374,  .. 


1665,    January  1 3.  .  Janet  Shanp  (gainst  .Charles  Charters. 

No  i35» 

Crichton  of  >Castlemain,- and  Crichton  of  St  Leonard,  granted  a  bond  to     a  creditor  ia 
Stand,  and  — 1 Herrcn  his  spouse,  the  longest  liver  of  them  two,  and  their     •  ^^^*  ^^ 
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HERITABLE  aw  MOVEABLE. 


Smt..?s« 


SECT.    XXV. 


Diligence  against  Cautioncrs.—Diligence  upon  ApprlsingSc 


No  132. 

An  heritaole 
bond  render- 
ed  moTcable 
by  a  charge 
a^raintt  one 
of  the  cau- 
tioners* 


1666.     yanuary  24. 

Colonel  James  Montgomery -and  his  Spouse  against 


Stewart, 


Margaret  M*DoNALD  and  Colonel  James  Montgomery,  her  spouse,  pursue  a 
declarator  against  Stewart,  pyc  and  apparent .  heir  to  umquhile  Sir  William 
Stewart,  to  hear  and  see  it  found  and  declared,  that  umquhile  Dame  Elizabeth 
Hamilton,  spouse  to  umquhile  Sir  William,  had  right  to  certain  bonds  and 
household. plenishing  from  Sir  William,  and  that  the  said  Margaret  had  right 
thereto  from  the  said  Dame  Elizabeth,  by  her  assignation,  and  that  the  sums 
and  goods  were  moveable,  .and  thereby  the  assignation  granted  thereto,  albeit 
on  death-bed,  was  valid.  It  was. condescended  on,  that  the  bonds  were  move- 
able by  a  charge  of  horning.  It  was  answercd^'\l\i'ikl  the  charge  was  but  against 
one  of  the  cautioners,  which  was  not  sufficient  to  make  it  moveable. 

.The  Lords  repelled  the  allegecince. 

Fd.  Die.  V.  I.  p.  374.     Stair,  v.  i.  p,  343. 


*»*  Newb;yth  reports  the  same  case  : 

In  a  declarator  pursued  at  the  instance  of  Colonel  James  Montgomery  against 
James  Stewart  of  Craveing,  that  a  bond  of  2000  merks,  due  by  George  Home 
of  Ford,  and  his  cautioner,  to  umquhile  Sir  William  Stewart,  with  certain 
other  bonds,  may  be  declared  moveable.;  and  which  might  have  been  assigned 
or  disponed  upon  death-bed  ;  and  which  now  belongs  to  the  pursuer,  having 
right  to  the  progress  libelled  in  the  declarator ;  it  was  alleged.  The  declarator 
could  not  be  sustained  as  to  the  20C0  merks  bond  due  by  George  Home,  be- 
cause the  same  was  heritable,  being  an  eik  to  ane  reversion  of  some  lands  lying 
about  Dunbar,  belonging  to  the  said  George  Home,  and  so  could  not  be  declar- 
ed a  moveable  sum,  and  fall  under  testament,  and  consequently  belongs  to  the 
pursuer  in  manner  libelled.  Whcreunto  it  was  replied,  That  Dame  Elizabeth 
Hamilton  having  right  to  the  said  sum,  both  by  assignation  from  her  husband 
Sir  John  Stewart,  and  also  by  an  express  provision  contained  hi  the  bond,  she 
having  caused  charge  the  debtor  for  payment  hath  made  t\\^  same  moveable, 
albeit  the  same  was  heritable  of  before. — TftE  Lords  found  the  sum  made 
moveable  by  the  charge  of  horning,  notwithstanding  it  was  an  eik  to  the  rever- 
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sfon,  which,  of  its  own  nature,  is  heritable,  and  that  the  charge  was  executed  ..   No  1-924 
against  one  of  the  cautioners,  and  not  against  the  principal. 

Newbytb,  MS.  p.  52. 

*^,;*  This  case  is  alsd  reported  by-Gilmour  : 
« 

In  a  process  pursued  at  the  instance -of  Colonel  James  Montgomery  and  his 
Dtdy  against,  her  brother^  the  Xokds  found,  that  an*  heritable  bond  became 
moveable  by  a  charge  of  horning  used  against  a  cautioner,  though  the  principal 
was  not  charged ;  and  that  there  was  no  necessity  to  use  requisition,  though  the 
sum  was  eiked  to  the  reversion  of  a  wadset,  in  respect  the  bond  appointed  exe- 
cution, to,  pass  without  requisition*^  . 

GUmfiUTy  No  iy6.p.  127.  \ 


1683. .  yanuaryij.  ,      Wishaut  against  EAEL.of  Northesk;,  .  M^ 

Found,  that  an..arrestmen^  and  furthcoming,  at  the  instance  of  an  appriser, 
dQ,  not. make:  the  .sumsjn  the  apprising  move?ible.  • 

FqL  Di(f.  V*  i.f.  374...  iP.  Falconer. 

*^*^  See  this  case  No  J09.  p.  5552* . . 


SECT.    XXVI. 


The  last  step  of  Diligence  is  the  rule»  , 


i*pi8/  .  Nctvcfnber  a2r^.       Kuxy^.a^M^st  CAM^zzhi*.^ .  Ma  t  ^a 

A  *pNi)  being  m^de  .heritable,  by  adjudication,  is  was  found,  that  a  subsequent 
charge  of  horning. did  xxot  make  it  again  become  moveable.     See  Appendix.    . 

Fol.  Dic»  v.^1.  p.  374,  .. 


1665,    January  1 3,  ,  Janet  Shanp  c^ainst  .Charles  Charters. 

No  135- 

Crichton  of  >Castlemain,-and  Crichton  of  St  Leonard,  granted  a  bond  to     a  creditor  ia 

Shand,  and  ■  .  ■       Herrcn  his  spouse,  the  longest  liver  of  them  two,  and  their     *  ^^^*  ^ 
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No  135. 

wKicb  two 
persons  were 
bound,  led  sin 
apprising  a- 
f^iiinst  one  of 
the  debtors, 
and  after- 
wards char- 
ged the  other 
debtor  fjr 
paynaent ; 
and,  after  the 
charge,  gave 
in  the  appris- 
ing to  be  al- 
lowed. 
Found, that 
the  sum  was 
lendered  he- 
litable. 


hrirs,  &c,  with  a  clause  for  infoftnoent ;  whereupon  there  was  an  apprising  led 
in  John  Shand's  lifetime  against  one  of  the  debtors ;  thereafter  John  Shand 
charges  the  other  debtor  for  payment ;  after  the  charge,  John  Shand  gives  in 
the  agprisings  to  be  allowed,  and  after  his  death  his  wife  takes  infeftment  upon 
the  apprising.  The  bond  being  now  produced  before  the  Lords  in  an  exhibition 
pursued  by  Janet  Shand  a^  heir  to  John  Shand,  there  is  a  competition  for 
delivery  betwixt  Janet  Shand,  ^s  heir  to  John  Shand,  as  being  heritable,  and 
Charles  Charters,  as  having  right  from  ■'  ■  .  Herren,  John  Shand's  relict,  as 
being  moveable.  It  was  alleged  by  the  heir,  That  the  sum  became  heritable 
by  the  supervening  of  the  apprising.  It  was  answereii,  Tt»t  there  was  a  cb«rge 
after  the  apprising  which  returned  the  bond  to  be  moveable,  :lt  "was  ^mrwtrned^ 
That  the  charge  was  net  against  tbe  party  whose  hkWih  were  apprised,  tait 
against  the  other  party,  idly^  The  charge  could  only  return  the  bond  to  its 
first  condition  before  the  apprising ;  so  that  the  bond  being  since  1641,  the  re- 
lict is  excluded,  and  the  charge  caauot  bring,  her  in.  ^dly,  Albeit  it  could, 
yet,  after  the  charge,  the  defunct  returned  to  his  heritable  right  by  obtaining 
that  apprising  allowed,  which  allowance  the  relict  produced,, and  took  infeft- 
ment ;  so  that  these  last  acts  being  upon  the  real  right,  the  heir  must  be  prefer- 
red; and  therefore  the  ground  of  preference  of  the  execiitoror  heir  is  the  will 
of  the  defunct,  either  to  make  use  of  his  heritable  or  moveable  right,  which  is 
still  ambulatory,  and  in  his  power ;  and  whatever  right  he  last  makes  use  of 
evidences  his  choice,  and  according  thereto  the  right  is  either  heritable  or 
moveable ;  but  here  he  did  last  make  use  of  his  real  right,  by  allowance  of  the 
apprising,  after  the  charge,  which  the  relict  homologated  by  taking  infeftment 
conform.  It  was  answered  for  the  creditor  of  the  relict.  That  this  being  one 
debt,  though  due  by  many  debtors,  the  charge  against  one  did  sufficiently 
s  how  the  purpose  of  the  defunct  to  make  use  of  his  right ;  and  the  charge  doth 
render  the  bond  simply  moveable  ;  and  doth  not  return  to  the  condition  it  was 
before  the  apprising.  To  the  3^,  Passing  from  the  charge  must  either  be  ex- 
press, or  a  deed  of  evident  consequence  ;  but  the  allowance  of  the  apprising  is 
not  such,  which  might  be  done  only  ad  bunc  effectum,  that  if  the  appriser  should 
pass  from  his  charge,  the  apprising  might  revive,  and  be  secure. 
The  Lords  found  the  sum  heritable. 

lol.  Die.  V.  I.  p.  374.     Siair,  v.  i,  p.  249. 


^0^  Newbyth  reports  the  same  case : 

James  Ckichton  of  Castlcmains  being  debtor  by  bond  to  umquhile  Hugh 
Shand,  and  Marion  Herren  his  spouse,  payable  to  the  longest  liver  of  them  two, 
and  their  heirs ;  whereupon  there  is  comprising  led  in  both  their  names  j  and 
the  husband  having  predeceased,  the  said  Marion  purchased  an  infeftment  there- 
upon  to  herself  splely,  of  the  hail  lands  comprised,  thinking  thereby  to  appro- 
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priate  the  whole  srum  to  herself,  though/  by  the  bond,  she  could  have  no  right 
thereto,  but  simply  to  the  animalrcnt  thereof  after  her  husband^s  decease  ;  the 
said  Hugh  being  dead,  Janet  Shand,  as  heir  to  the  said  Hugh,  pursues  Charles 
Charters,  as  haver  of  the  writs,  for  exhibition  and  delivery  thereof  to  her.*  The 
writs  being  exhibited,  it  was  craved  for  the  said  Janet,  as  heir  to  Hugh,  that  the 
boodsi  comprisings,  inhibitions,  and  other  writs  following  thereupon,  might  be 
delivered  to  her,  the  bond  being  moveable,  albeit  bearing  annualrent ;  and  that 
the  term  was  elapsed,  b^ing  dated  in  anno  1635,  in  respect  the  relict  and  wives 
are  secluded  thereby,  and  albeit  the  said  Marion  her  name  be  borrowed  thereto, 
and  inserted  therein,  and  payable  A  her  as  longest  liver,  et  quoad  eum^  it  cannot 
import  but  a  liferent  of  the  same ;  and  that  comprising  hath  followed  there- 
upon. It  was  allfj^d  by  the  defender,  That,  since  the  apprising,  there  was  a 
charge  of  horning  given  at  the  husband's  instance  to  James  Crichton  of  St  Leo- 
narda»  who  was  cautioner,  by  which  charge  the  husband  declared  his  intention 
that  the  bond  should  be  moveable,. and  that  his  relict  should  have  the  benefit 
thereof.  To  which  it  was  duplied,  Ought  to  be  repelled,  in  respect  the  husband, 
after  the  charge  of  horning,  gave  in  his  apprising  to  be  allowed. — The  Lords 
found  the  sum  to  be  heritable,  and  consequently  to  belong  to  the  heirs,  in  regard 
of  the  apprising  and  allowance  thereof,  notwithstanding  the  charge  of  horning 
given  to  the  cautioner,  the  allowance  being  ulterior  actus  ;  and  therefore  prefer- 
red the  heir  served  and  retoured  to  the  relict  and  her  assignee,  Charles  Charters^ 
albeit  the  assignee  was  most  fitvaurable,  as  being  a  most  lawful  creditor  to  the 
relict,  who  had  acquired  the  money  of  her  own  industry  j  and  therefofc  ordain- 
ed the  v^Tits  to  be  delivered  up  to  the  heir. 

Ncwhytb,  MS.  p.  17, 


No  135^ 


w^ 


-k.*< 


J.~X. 


^^^i^^ 


SECT,    XIVII. 


Efifect,  if  tho  diligence  be  null  or  informal. 


1665.     January  18.         WiiLiiyvi  Stewart  agaimt  Stewarts. 

WrLLiAM  Stewart  pursues  a  poinding  of  the  ground  of  the  lands  of  Errol,  upon 
nn  inftftment  of  annualrent  granted  to  his  grandfather  by  the  Earl  of  Errol,  by 
his  bond,  and  infeftment  following  thereupon,  in  which  bond  there  were  cau- 
tioners :  The  annualrent  was  for  a  sum  of  7000  nierks,  and  a  sum  of  8000  merks 

Vol.  XIV.  31  M 


No  155. 

A  creditor  ia 
an  infeftment 
of  annualrent 
baving  made 
requisition, 
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No  136. 

it  was  con- 
tended for  htf 
executors, 
that  though 
the  reqaisi- 
lion  was  in- 
formal, the 
ium  ought  to 
be  declared 
moveable,  it 
being  evident 
that  the  de- 
funct intend- 
ed to  make  it 
moveable. 
The  Lords 
found,  ac- 
cording to 
Stair,  the 
scwi  conti* 
nued  heri- 
table.   Ac- 
cording to 
Gilmour,  it 
was  found 
moveable. 


Compearance  is  made  for  the  pursuer's  brothers  and  sisters,  who  alleged^  that  as 
to  the  sum  of  7000  merks,  it  became  moveable,  and  belongs  to  them  as  nearest 
of  kin,  in  so  far  as  their  father  made  requisition  for  the  same*  It  was  answered^ 
The  instrument  of  requisition  is  null,  as  being  disconform*  to  the  clause  of  requi- 
tion ;  in  respect,  that  the  original  bond  was  to  the  husband  and  wife,  the  long, 
est  liver  of  them  two,  in  conjunct  fee,  and  their  heirs,  \Sc. ;  and  the  requisition 
bears  expressly,  *  That  if  the  husband,  or  his  heirs,  required,  with  consent  of 
*  the  wife,  then  the  debtor  shall  pay,*  iia  est  the  instrument  bears  no  consent. 
It  was  answered.  That  albeit  some  points  of  the  requisition  were  omitted ;  yet, 
seeing  the  mind  of  the  defunct  appears  to  take  himself  to  his  personal  right, 
and  consequently  to  prefer  his  executor  to  his  heir,  it  is  suffioient.  The  pursuer 
answered;  Non  relevat,  because  every  intimation  of  the  defunct's-  intention  i9 
not  enough,  but  it  must  be  babili  modo  ;  and  the  ground  whereupon  the  sum^ 
become  moveable  is,  because  the  requistion  looses,  and  takes  away  the  infeft- 
ment ;  and,  therefore,  if  the  requistion  be  null,  the  infeftment  is  valid^  and  tbo 
bairns  can  never  have  access. 

The  Lor-ds  found  the  requisition  null,  and  preferred  the  heir,  . 


January  19.— In  the  foresaid  cause,  it  was  further  alleged,  fortbe  8coo  tnerks,' 
that  It  was  also  moveable ;  because,  as  to  it,'  there  was  no  liferenter,  and  the 
fi&r  himself  did  require.  Irwas  answered  i^x  the  children.  That  the  requisitioti 
iff  null ;  because  it  mentions  not  the  production  of  a- procuratory,  nor  the  pro* 
duction  (S'the  right  itself.  2rf/y,  The  requisition  Is  made  to  Bogie  as  cautioner 
for  the  Earl  of  Kinnoul,  whereas  he  was  cautioner  for  the  Earl  of  Erroli  grantcr  . 
of  the  first  bond.  It  was  replied,  Oppones  the  requisition,  bearing,  *  That  the 
•  procurator's  power  was  sufficiently  known  to  the  notary.' .  2^/y,  Non  relevaJt^ 
unless  the  person  required  had  called  for  the  procuratory  or  rights  and  had  been 
refused,  ^dly.  The  procuratory  is  now  produced  with -the  right,  and  the  de- 
funct acknowledged  the  procuratory  and  right,  because  he.  raised  borniBg  there-^ 
upon. 

The  Lords  sustained  the  requisition,  andlfour^  the  sum  moveable,  and  pre* 
ferred  the  bairns  thereto*    See  Redemption. 

EqL  Die.  V.  I.  p.  374.    Stair,  v.  i.  /.  251,  &  252. 


*0*  Newbyth  reports  the  same  case  : 

Umquhile  William  Earl  of  Errol  having  borrowed'  L.  io,ooc^  from  umquhile 
Sir  William  Stewart  of  Garntully  in  anno  1630,  for  his  security  thereanent  he 
granted  him  two  several  infeftments,  one  of  8cgo  merks,  granted  to  Sir  William 
simply  in  liferent,  and  to  John  Stewart  his  youngest  son  in  fee^  and  in  wadset 
1000  meiks  granted  to  Sir  William,  and  dame  Agnes  Moncrieff,  hi&  spouse,  in 
conjunct  infeftment,  and  to  the  said  John  Stewart  his  son  in  fee  j  whereupon 
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infeftments  did  foliow  accordingly :  Likeas  the  «aid  tohtjraf^t  contained  clauses  N<^  ^3<S- 
of  requisition  and  premonition,  and  several  persom.  bound  as  cautioners  for  the 
requiutioQ,  and  bears,  that  the  same  should  be  made  by  the  said  Sir  William, 
with  consent  of  the  said  dame  Agnes,  and  that  it  should  be  made  to  the  said  Earl 
and  bis  cautioners.  Sir  Williamf  during  his.  life^time,  made  no  requistion,  and 
the  said  umquhile  John  Stewart,  fiar  of  the  wadset,  or  infeftment  of  annuaU 
rent,  being  now  deceased,  William  -Stewart  his, son  a^d  heir,  who  stands  infeft 
in  the  foresaid  annualrent,  as  heir  to  him^  pursues  a  poinding  of  the  ground 
against  the  Earl  of  Ethie  present  posse^^i^  of  the  saids  lands,  and  against  the 
tenants  and  possessors.  In  this  process  compearance  is  made  for  the  batrns  of 
umquhile  John  Stewart,  who  are  executors  dative  surrog^ite  to  him,  and  it  is 
alleged  for  them,  There  can  be  no  ppioding  of .  the  ground  at  the  pursuei's  in- 
-stance,  because  the  foresaid  sum  belongs  to  them,  as  being  made  moveable  by 
the  said  umquhile  John  Stewart,  their  father,  not  only  by  a  requisition  in  anm 
1646,  but  by  a  charge  of  horning  ki  anno  1647,  and  by  a  denunciation. — The 
Lords  decerned  in  the  poinding  of  th^  ground,  and  would  not  sustain  the  requi- 
sition ndhunc  ejfficiutnXo  make  the  sums  moveable,  quoad  the  700D  meiks  which 
was  liferented,  in  rq^d  the  same  was  not  made  with  consent  of  the  lifcrcnt- 
rix,  and  to  the  hail  cautioners,  conform  to  the  condition  of 'the  requisition, 
which  the  Lords  found  to  be  stricthsimi  juris ^  and  therefore  found  the  same 
still  heritable. 


r« 


1665.  January  19.— In  the  sanic  process  immediately  preceding,  the  L®iiDs 
found  the  Sctoo  merks  moveable,  and  sustained  the  requisition  made  th^efor, 
albeit  made  by  the  father,  but  to  one  of  the  cautioners  ;  and  that  the  instrument 
bear  not  the  procuratory  that  was  shewn,  in  regard  of  the  subsequent  horning 
following  thereupon;  which  being  raised  by  the  pursuer  himself,  the  Lords 
found  to  be  a  sufficient  homologation  of  the  requisition  made  by  the  umquhile 
father,  against  which  he  could  never.be  heard,  being  heir  to  his  father,  to  ob- 
ject any  defects,  seeing  he  had  homologated  the  requisition  by  raising  the  horn- 
ing, as  said  is.;  and  .therefore  fouad  the  same  to  belong, to  the  executors  ;  and 
found  no. poinding  of  the  ground  for  the  same.  -     .     ..  . 

Newbytb,  MS.  p.  i«,  ^  19. 


^j,^*  This  case  is  also  reported  by  Gilraour: 

•  •    ,        •  •      •    . 

There  being  an  infeftment  on  the  lands  of  Errol,  or  rather  an-annualrent 
furth  thereof,  granted  to  umquhile  Sir  William  Stewart  of  GarntuUy,  and  Dame 
Agnes  MoncriefT  his  spouse,  irt  liferent,  and  to. John  Stewart  their  son,  for 
10,000  merks,  whereof  the  Lady  was  liferenter  only  of  the  annualrent  effeiring 
to  80C0  mei'kft;  and  there  being  a  clause  of  requisition,  whereby,  after  the  y 

31  M  3  ^   ^ 
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No  1^6b      death  of  Sir  William,  John  has  po\wr  to  require  the  8000  m^rks,  with  conseot 

of  his  mother  liferentriK ;  and  before  bis  death  he  did  reqoiie,  but  not  with  her 
consent,  and  upon  the  requisition  he  did  charge.  After  John's  death,  his  eldest 
son  pursues  a  poinding  of  the  ground,  having  obtained  himself  infeft.  The  rest 
of  the  children  being  executors,  and  having  confirmed  the  said  8oco  mecks, 
they  alhgdd,  The  sum  is  moveable  and  belongs  to  them  ai  executors.  It  was 
answered.  The  requisition  is  ngll,  not  being  done  with  consent  rf  the  liiereptrix. 
Replied,  Esto  argumenti  causa  the  requisition  should  have  been  null  as  to  this 
effect,  that  John  the  fiar  could  not  harve  coQipelled  the  debtor  to  pay  unless  the 
requisition  had  been  used  with  her  consent ;  yet  ad  effectum  to  declare  his  mind, 
that  he  would  have  the  money,  and  so  make  it  moveable,  it.  \t  sufficient*  Du^ 
plied.  The  same  requisition  would  have  beco  sufficient  enough,  if  th^.fiar  had 
offered  caution  to  the  liferenter  to  make  the  annualrent  fiirthcoming*^  Triplic4^ 
That  the  requisition  being  made  contrary  to  the  contract,  it  could  oot  be  valid 
to  loose  the  infeftment,  which  stands  in  the  same  force  as  if  requisition  had  not 
been  used,  nor  could  the  requirer  have  compelled  the  debtor  to.  pay  .upon  cau* 
tion,  where  her  consent  to  require  was  expressly  requisite  ;  which  is  more  than 
the  case  of  a  simple  liferenter,  where  the  clause  of  an  express  consent  Is  want- 
ing. And  in  that  case  also,  it  is  in  the  power  of  the  Lords  to  judge, .  whether 
the  liferentcr  or  the  fiar  should  command  the  money,  which  they  do-aomttimes 
the  one  way  and  sometimes  the  other,  as  they  find  the  circumstances  do  require, 
iU)d  according  to  the  sufficiency  of  the  cautioner  offered  by  either  party. 
Th£  Lords  found  the  8000  nierks  moveable*    -  - 

Gilmour^  ,No  i:tg.  p.  .94% 


■■    11    u 


SECT.    XXVIIL 
Effect  of  disposition  of  heritable  subjects  to  trustees. 

1739.    November  6. 

Murray  Kynnynmound  against  Cathgaik.t  and  Roghead. 

Where  a  disposition  of  lieritable  subjects  was  granted  by  a  debtor  to  trustees 
for  behoof  of  his  creditors,  and  acceded  to  by  the  creditors,  and  thereafter  a 
part  of  the  subject  was  sold  by  the  trustees  for  creditors'  payment ;  in  a  question 
between  the  heir  and  executor  of  one  of  the  creditors,  the  whole  debt  was 
found  to  be  therebyrendcred  heritable,  and  to  remain  so  at  the.  creditor's  death, 
except  in  so  far  as  the  creditor  was  entitled  to  draw  of  the  sums  therem  con- 
tained out  of  such  of  the  subjects  as  were  sold  by  the  trustees  before  his  death; 


Sect*  i8r 


HERITABLE  and  MOVEABLE, 


559^ 


for  in  so  far  the  bond  ivas  found  to  become  again  moveable,  and  to  belong  to 
the  executors.     Fide  Term  Legal  and  Conventional,  eod^  die  inter  eosd. 
Fol,  Die.  V.  3.  p.  268.     Kilkerran^  (Heritable  and  Moveable.)  No  2. p.  243,, 

*^*  Sec  Clerk  Home's  report  of  this  case.  No  4.  p.  5415. 


No  137. 


1748.     July  1 5-,        Sir  William  Donbar  ^ninst  The  Executors  of  Brodis. 

Lowis  of  MerchistoQ,  and  Scot  of  Blair,  becoming  both'  bankrupt,  they,  in 
'720,  granted  conveyances  of  their  estates,  real  and  persona],  in  favour  of  cer- 
tain trustees,  fo&the  use  and  behoof  of  their,  creditors,  and;beaang  to  ht  in  or-> 
der  ta&cilitate  their  payment  by  a  sale  of  the  .  subjects,  to  which  conveyances 
the  most'of  the  creditors  acceded.  But  as  a  few  stood  out,  and  that  it  was. 
not  at  that  time  a  settled  point.  Whether  or  not  a  debtoF*  bankrupt  in  terms 
of  the  act  1696  could  effectually  grant,  a  trust  right  for  the  behoof  of  his  credi- 
tors, so  arto  exclude  the  diligence  of  such  as  should  not  chuse  to  accede  thece- 
to ;  and  as  that  scruple  might  ficax;  purchasers ;  it  was  agreed  by  the  acceding 
creditors,  that  they  should  assign  their  debts  to  the  trustees.  -  Among  the  rest, 
Mr  William  Brodie,  in  prosecution  of  this  plan,  assigned  to  the  trustees.three 
debts  due  to  him,  expressing  the  purpose  thereof  to  be,,  that  by  an  adjudication 
proceeding  thereon,  and  on  .the  debts  assigned  by  the  other  creditors,  a  sufBci- 
cnt  right  might  be  made  up  to  the  purchaser;  and. one  adjudication  was  accord- 
ingly led  for  the.  whole  debts  due  to  the  several  acceding  creditors.  . 

The  event  justified  this  precautiun  ;  for.  the  <.  non-acceding,  creditors  having 
proceeded  to  separate  diligence  by  adjudication,  notwithstanding  the  opposition 
made  by  the  trustees,  who  pleaded  that  the  bankrupts  were,  denuded  by  the 
trust  conveyances  made  for  the  behoof,  of  all  their  creditors. equally  and  propor- 
tionally, the  Lords,  —  January  1729,  •  Allowed  them  to  proceed  in  their  se- 
parate diligence;'  and  in  February  1736,  at  their  instance,  *  Reduced  the 
trust-right,*  No  244., p.  1008. 

The  trustees  had  in  the.  mean  time  proceeded  to  sell  several  >  parcels  of  the 
estate;  and  as  the  pricea  were  adequate,  the  outstandmg  creditors  acquiesced 
in  the  sales  ;  and  as  the  adjudications  were  all  within  year  and  day,  so  far  as  the 
prices  were  paid,,  the  whole  drew  their  shares  in  propprtion  to  their  debts. 

While  part  of  the  price  of  the  subjects  sold  was  yet  unpaid,  and  other  sub- 
jects remained  ynsold,  Mr  Brodie  died ;  and  a  competition  ensuing  between  Sir 
William  Dunbar  his  heir,  and  the  Lady  Dipple  his  executor,  each  claimmg  the 
whole  pf  the  debt  remaining,  due  to  him,  the  trustees  brought  a  multipJepoind- 
ing,  wherein  the  Lords  *  preferred  the  executors  to  the  defunct's  interest  in 
the  price  of  the  subjects  sold  before  Mr  Brodie's  death,  and  yet  resting  unpaid, 
and  preferred  the  heir  upon  the  subjects  that  were  unsold  at  his  death/ 

As  this  decision  was  agreeable  to  a  former  precedent,  vide  supra^  Murray  . 


No  138. 

A  debtor 
di»poiied  his- 
estate  to 
trastees. 
Some  of  the 
creditors  as- 
signed their 
debts  to  the 
same  trustees, 
to  lead  an  ad* 
ju4ication  to 
be  made  over 
to  a  purchas- 
er.   The  ad- 
judication 
was  found  to 
make  the 
debts  heri- 
table. 
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J^o  138.     '  Kinnynmound  contra  Cathcart  and  Rochead,  No  136.  p.  5590.  so  it  was  in  it- 
self just.     As.  to  what  was  argued  for  the  heir  with  regard  to  the  subjects  sold, 

..that  notwithstanding  the  sale  of  a  subject  adjudged,  the  debt  stood  secured  by 
the  adjudication,  as  nothing  bat  payment  can  extinguish  an  adjudication,  whidi 
is  a  settled  point  in  judicial  sales;  the  answer  was,  that  judicial  sates  proceed 
without  consent  of  the  creditor,  whose  security  therefore  it  would  be  unjust  in 
the  law  to  loose  till  the  creditor  should  obtain  payment,  which  does  Jiot  apply 
to  the  case  of  a  voluntary  sale.  And  as  to  what  was  .argued  /or  the  executor 
with  regard  to  the  subjects  unsold,  that  the  trust-right,  even  when  acceded  to 

•  by  the^  creditors,  was  by  the  express  tenor  of  it  only,  intended  to  facilitate  their 
'   [  .     '  payment  by  a  sale  of  the  subjects,  which  could  not  infer  a  purpose  to  alter  the 

nature  of  thdr  security  ;  and  that  Jieither  did  the  adjudication  alter  the  case»  as 

i  the  conveyance  of  the. debts  whereon  it. proceeded  expressly  bore,  that  the  same 

'  had  only  been,  intended  to  make  up.a  sufficient  right  to  the  person  vtho  should 
be  purchaser  of  the  lands,  ..and  for.  the  better  enabling  the  trustees  to  Ufdift  the 
debts  and  other  subjects  conveyed  to  them ;  if  arguments  of  that  kind  were 
hearkened  to,  neither  trust- rights  nor  adjudications  would  ever,  tender  debts  he- 
ri:able.  However  the  intention  of  such  rights  may  have  been  expressed  by^  the 
creditor?,  it  could  not  be.  thence  inferred,  that  the  creditors  could  not  use  them 
to  other  purposes, 
FoL  Die:  V.  3.  />.:a68.    Kilkerran,  (Heritable  and  Movkabie.)  Na  4.  p.  045. 

*^*  D.  Falconer  reports  the  same  case  : 

Mr  William  Brodie  advocate  was  creditor  by  moveable  bonds  to  Scot,-  alias 
Blair  of  Blair,  who  disponed  his  estate  to  trustees  for  the  benefitof  his  creditors, 
some  of  whom  assigned  their  debts  to  the  ^ame  trustees,  particularly  Mr  Brodie, 
on  the  narrative,  *  That  for  a  further  security  to  any  person  or  persons  who 
'  might   become  purchaser  or  purchasers  of  the    foresaid    effects   disponed 

*  to  the   said   trustees  in   manner  foresaid" ;    and  for  more  readily   uplifting 

*  the  debts  and  others  assigned  ^o  them,  "it  appeared  necessary  that  an  ad- 

*  judication  or  adjudications  should  be  taken  of  the  said  heritable  subjects, 
'  and  other  legal  diligence  be  used  for  the  debts  conveyed  by  the  said  Mr 

*  William  Blair  to  his  creditors,  and  that  the  same  should  be  assigned  arid 

*  m^de  over  to  the  purchaser  and  purchasers ;  and  it  being  expedient  that  the 

*  creditors,  for  avoiding  the  expense  of  a  multiplicity  of  adjudications  and 

*  other  legal  diligence,  should  assign  their  debts  to  the  said  trustees,  to  the  effect 

*  they  might  lead  adjudication,  and  use  other  legaldiligence,  and  make  over 
the  same  to  the  purchaser  or  purchasers,  and  in  virtue  thereof  uplift  the  debts 

'  and  other  subjects  which  belonged  to  the  common  debtor,  so  far  as  the  trus- 
'  tee  should  find  it  necessary,  he  assigned  "his,  to  the  effect  that  they  might 

*  lead  an  adjudication,  and  use  other  legal  diligence,  &c ;  which  adjudication 

*  the  trustees  were  empowered  to  convey  in  favour  of  the  purchaser  or  purchas* 
•'  erg,  &c. -with  this  provision,  that  the  granting  Df  that  present  assignation 
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*  should  nowise  hurt  or  prejudice  Mr  Brodie  of  any  diligence  used  by  him  by 

*  arrestment,  or  of  any  diligence  he  should  think  fit  to  use  against  the  persoiu 

*  of  the  debtors,  or  against  any  other  lands,  goods  or  gear,  which  should  there* 

*  after  pertain  to  them ;    these  presents  being  only  granted  by  him  to  the  said 
'  trustees,  in  order  to  make  up  a  sufficient  right  to  the  purchaser,  for  his  secu- 

*  rity,  and  for  enabling  the  said  trustees  to  upUft  the  debts  and  other  subjects 

*  conveyed  to  them.' 

Oh  this  assignatibn  an  adjudication  of  Blair's  estate  was  led  in  1736,  and  the 
Earl  of  Aberdeen  having  adjudged  for  himself,  obtained  a  decreet  3d  February 
1736,  reducing  the- trusteed,  '  so- far  allenarly  a&  the  same  could  militate  a- 
gainst  him.' 

Mr  Brodie-died  1739,  and  Blair's  heritable  effects  being  afterwards  «old  by  the 
trustees,  a  competition  arose  between  Sir  William  Dunbar  of  Durn,  Mr  Brodie's 
heir,  and  the  Lady  Dipple  his  executor,. for  .his  share  in  the  price^.e&iring  to 
his  debt." 

The  Lord  Ordinary  *  preferred  the  executor.' 

Pleaded  in  a  reclaiming  bill.  The.  debt  stood  really  secured  at  Mr  Bredie^ 
death,  by  the  adjudication  led  by  the. trustees,  to  whom  he  had  assigned  it,  and 
consequently  was  heritablet 

Answered^  The  adjudication  way  not  led:  fotthe  benefit  of  Mr  Brodie,  but 
that  it  might  be  disponed  as.  a  further  security  to  the  purchaser,  as.  the  express 
terms  of  the  assignation  whereon  it  proceeds  bear  ;  and  ^this  being  the  intent 
thereof,  it  doies  not  vary  the  ruleof  succession  in  the  subject,  as  xvas  found  5th 
June  1745,*  Duff  of  Muirton  against  Duff  of  Drummuir,  No  7.  p.  5429.  / 

Pleaded  for  the  heir,  The  adjudication  was  necessary  to  thcr  creditors,  as  the 
trust  disposition  was*  reduced  4n  fayour.  of  those  creditors  who  did   not  accede 

thereto. 

The  adjudication  in  the  case  of  Duff  was  led  after  the  sale  of  the  estate,  by 
trustees,  with  consent  of- the  cpeditor  in  whose  name. the  adjudication  was  used 
merely  for  the  security  of  thcr  purchaser*  • 

The  Lords  found  the  sum  heritable.    See  No  244.  p.  1208; 


No  138. 


Fcr.the  Hdr«. /?•  Cr^ijfir*   . 


Alt.  H.  Home.  Clerk,  Kirkpatnd.  ' 

D.  Falconer yV.  1.  No  2j6.p.  370. 


^779'     'January  26.         Patrick.  Brown  against  Samuel  Brown.  . 

WiLLjAM  Cathcart  granted  an  heritable  bond  over  his  lands  to  Dr  Brown, 
for  security  of  a  debt  previously  due  to  him.  Dr  Brown,  who  resided  at  Kings- 
ton, executed  a  power  of  .attorney  to  Messrs  Blackburn  and  Barclay,  authorising 
them  to  obtain  him  infeft  on  this  heritable  bond,  and  •  to  act  and  do  all  other 
«  thing$  relative  to  the  premises,  as  if  he  were  personally  present.*  Infeftment 
was  accordingly  taken  in  his  name  by  his^  attornies. 


No  139; 
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No  139. 

creditors  of 
the  debtor. 
The  debtor 
in  question 
survived  the 
sale,  but  died 
before  divi« 
&ion  of  the 
price.  Found, 
that  so  much 
of  the  price 
as  cor  res  pond- 
ed with  the 
annua)  rents 
was  move- 
able, but  that 
the  share  cor- 
responding to 
the  principal 
Juan  in  the 
bond  conti- 
nued heri- 
table. 


Aboiit  this  time,  several  adjudications  were  led  agaimt  Cathcart's  subjects 
by  his  other  creditors ;  and,  in  order  to  prevent  the  expense  of  a  judicial  sale, 
the  creditors  agreed  upon  an  application  to  the  debtor,  to  name  commissioners, 
with  powers  to  sell  the  lands,  and  divide  the  price  amon|[  the  creditors  pari 
passu, 

A  commission  was  accordingly  executed  by  Cathcaft,  and  the  commissioners 
.  under  it  were  empowered  to  sell  the  lands,  and  grant  dispositions  in  the  name 
df  Gathcart  to  the  purchasers,  which  were  declared  to  be  *  sufficient  security 
^  to  them.*  After  part  of  the  lands  was  sold,  the  creditors,  in  a  deed  ejcecut- 
«d  betwixt  them  and  the  trustees,  ratified  the  cotnmission  and  sales,  with  this 
proviso,  *  that  the  produce  arising  from  the  sales  should  be  divided  equally  a- 
*  moiig  the  creditors,  according  to  the  extent  of  tbeir  debt^/  The  attornies 
for  Dr  Brown  joined  rn  the  original  application,  and  were  parties  tot-bis  deed. 

Dr  Brown  survived  the  sale  of  these  subjects,  but  died  in  Jamaica  before  any 
payment  was  made.  By  his  will,  he  left  his  whole  personal  estate  to  Mr  Black- 
burn,  who  conveyed  all  right  he  bad  to  it  under  the  will,  in  favour  of  Patrick 
Brov^,  in  consequence  of  a  transaction  bettt'een  tfaem^ 

In  a  multiplepoinding  brought  by  the  purcbfesers  of  Cathcart's  subjects,  a 
competition  arose  betwixt  Patrick  Brown  claiming  under  the  will,  and  Samuel 
Brown,  the  heir  of  conquest  to  Dr  Brown,  which  of  them  bad  right  to  the  part 
of  the  price  corresponding  to  the  Doctor's  debt.  The  issue  of  this  competition 
depended  on  the  question,  Whether  the  debt  was  heritable  or  moveable  at  the 
time  of  the  Doctor's  death  ?  For,  if  heritable,  it  went  to  the  heir  of  conquest, 
all  Dr  Brown's  fortune  having  been  of  his  own  acquisition  ;  but,  if  moveable,  it 
went  to  Patrick. Brown,  who  had  right  to  the  moveable  effects. 

Pleaded  for  Patrick  Brown  :  Though  the  debt  due  to  Dr  Brown  was  at  one 
lime  heritably  secured,  this  security  was  given  up,  and  the  debt  became  move- 
.able  by  the  transaction  for  bringing  on  a  voluntary  sale  of  the  estate.  Dr  Brown, 
acting  by  bis  attornies,  was  a  party  to  the  whole  of  the  transaction. 

The  concert  among  the  creditors  to  come  in  pari  passu^  and  the  powers  given 
to  the  commissioners  to  draw  the  price  of  the  lands,  as  well  as  to  sell  them,  and 
to  give  sufficient  dispositions  to  the  purchasers,  necessarily  import,  that  the  he- 
ritable securities  vvere  entirely  departed  from.  The  right  of  every  creditor,  af- 
ter the  commission,  resolved  into  a  personal  claim  against  the  commissioner,  for 
a  proportion  of  the  price  corresponding  to  his  4ebt  pari  passu  with  the  other 

creditors. 

Pleaded  for  the  heir  of  conquest ;  The  attornies  had  no  powers  from  Dr 
Brown  to  alter  the  nature  of  his  debt  from  heritable  to  moveable.  Their  powers 
went  no  farther  than  tg  complete  the  security  of  the  heritable  bond  by  infeft- 

rrient. 

But  ^o  such  alteration  on  the  debt  was  agreed  to  by  the  attornies.  The  transac- 
tion only  imported,  that  Dr  Brown  should  restrict  his  claim  as  to  any  preference 
he  might  be  entitled  to,  and  conic  in  pari  passu  with  the  other  heritable  credi- 
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tors.  It  was  not  stipulated  that  he  should  depart  from  his  infeftment  as  an  he-  ^^  ^  39' 
ritable  security  for  his  share  of  the  price.  The  transaction  docs  not  go  that 
length ;  and  the  lands  could  not  have  been  disburdened  of  the  heritable  securi- 
ty upon  them  by  any  disposition  from  the  trustees  to  the  purchasers,  nor  until 
Dr  Brown's  share  of  the  price  was  paid  up  to  him.  He  was  in  the  same  situa- 
tion, in  this  respect,  as  if  the  lands  had  been  sold  at  a  judicial  sale,  where  the 
heritable  securities  continue  on  the  lands  until  the  price  is  paid  to  the  credi- 
tors. 

The  Court  were  of  opinion,  That  the  attomies  of  Dr  firown  had  not  suffix 
cient  authority  from  their  commission  to  change  the  nature  of  the  debt  from 
heritable  to  moveable  ;  and  likewise,  that  the  transaction  did  not  import,  that 
the  heritable  security  was  to  be  given  up. 

The  Court  found,  •  That  the  share  of  the  price  of  Mr  Cathcart's  lands,  in 
the  hands  of  the  purchasers,  the  raisers  of  the  multiplepoinding,  effeiring  to  the 
annualrents  due  in  Dr  Brown's  heritable  bond,  at  the  time  of  his  death,  is 
moveable^  and  falls  to  the  Doctor's  executors  ;  but  that  the  share  of  the  price, 
efieiring  to.  the  principal  sum  in  said  bond,  is  heritable,  and  falls  to  his-  heir  of 
conquest/ 

Lord  Ordinary,  Hoiks*  Act.  Armstrong.  Alt*  CrosbU.  Clerk,  Tait., 

Fol.  Die.  V.  3.^.  268.     Fac.  Col,  No  5p.  p.  106s 


1791.     November  30.  Durie  against  Coutts. 

m 

A  PERSON  having  executed  a  trust-deed,  conveying  to  the  trustees  his  whole 
property  ;  in  the  narrative  he  declares  it  to  be  his  intention,  that  his  houses, 
&c.  should,  if  they  thought  fit,  be  sold,  and  the  produce  of  the  whole  herit- 
able and  personal  estate  applied  in  the  manner  therein  mentioned.  The  deed 
then  makes  over  to  the  trustees  for  the  use  and  behoof,  in  iht  first  place  of  the 
heirs  of  his  body,  whom  failing,  a  certain  series  of  heirs,  all  the  heritable  sub- 
jects, and  all  and  sundry  debts  and  sums  of  money,  heritable  as  well  as  move- 
able.. One  of  the  heirs  to  whom  the  right  of  succession  devolved  under  this 
deed,  having  bequeathed  her  whole  effects,  real  and  personal,  by  testament,  to  . 
her  mother ;  this  settlement  was  disputed,  in  so  far  as  regarded  an  heritable 
bond  for  L.  2,000,  which  was  claimed  by  the  heir  in  heritage  of  the  granter  of 
the  trust-deed.  Urged  for  the  mother.  That  the  right  which  accrued  to  her 
was  not  the  property  of  any  specific  effects,  either  heritable  or  moveable,  but ' 
the  residue  of  the  value  of  an  estate  conveyed  to  trustees  for  certain  purposes, 
aod  which,  at  their  pleasure,  they  could  make  either  heritable  or  moveable, 
being  accountable  only  for  its  produce  to  those  to  whom  it  was  destined.  It 
surely  could  not  be  disputed,  that  had  the  trustees,  before  the  testatrix's  death, 
got  payment  of  this  heritable  bond,  it  would  have  been  validly  conveyed  by 
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her  testament ;  it  would,  therefore,  be  most  unreasonable  that  her  tuccesatoa 
should  be  regulated  by  such  a  casualty  as  that  mentioned.  TMe  Loiuds  fo\ind 
the  heir  in  heritage  of  the  trustee  had  right  to  the  sum  in  disput<« 

Fol,  Die.  V.  3.  /.  268b 

M 

%*  See  this  case  No  117.  p.  46i4» 


No  141. 
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1-753.     June  1%.      Mary  MacEwan  against  Janet  Thomson. 

David  Thomson  having  been  incarcerated  for  debt,  wa^  liberated  iipot^ 
granting  an  obligation  to  execute  a  trust-deed,  conveying  his  whole  estate,  real 
and  personal,  in  favour  of  such  persons  as  a  meeting  of  his  creditors  shoved  ap- 
point. Meetings  were  accordingly  held,  and  a  plan  of  trust  being  agreed  on,  ar 
deed,  framed  by  John  Maccwan,  writer  in  Edinburgh,  was  in  consequence* 
executed  by  Thomson.  It  stated  the  farther  security  of  his  creditors,  and  more* 
ready  payment  of  their  debts  as  its  inductive  cause.  1  he  trusted^  Wer6  authoris-.- 
ed  by  it  to  sell  the  lands,  and,  in  general,  to  take  every  necessary  step  for  *  e& 

*  fectually  securing  my  said  creditors,  and  obtaining  them  payment  of  their 

•  debts/  In  case  of  their  failure  by  death  or  non-acceptance,  it  was  declared, 
that  the  trust-right  and  infeftment  shall  stand  and  subsist  as  a  security  to  the 
creditors,  who  may  substitute  other  trustees  in  their  place.  It  enumerated  the 
difierent  creditors,  and  the  sums  due  to  them  respectively ;  and  it  provided, 
that  this  specification  should  not  hinder  any  one  creditor  to  m^ke  farther  claiftis, 
nor  the  trustees  to  object  to  the  debts  admitted  in  the  trust,  or  to  communicate 
the  benefit  of  it  to  creditors  who  might  have  been  omitted. 

The  trustees  took  infeftment.  Mr  Macewan  as  a  creditor  acceded  to  the 
trust,  but  died,  and  without  children,  before  Mr  Thomson's  property  was  sold. 

In  a  question  between  Macewan's  heir-at-law  and  his  relict,  the  former  cm- 
tended,  that  the  debts  rf  acceding  creditors  were  made  heritable  by  the  trust, 
and 

Pleaded  ;  When  a  person  voluntarily  puts  his  affairs  into  the  hands  of  trustees 
of  his  own  chusing,  tliey  are  accountable  only  to  him,  and  the  right  of  no  third. 
party  is  affected.  But  the  trust-deed  now  in  qaestion  was  executed  at  the  re- 
quest rf  creditors,  in  order  to  prevent  them  from  leading  separate  diKgencey, 
and  in  favour  of  trustees  of  their  appoiatment.  The  infefEment,  therefore^ 
which  followed,  put  the  creditors  in  the  same  situation  as  if  they  themselves 
had  been  infeft,  or  had  received  heritable  bonds  of  corroboration  j  Erskine,  b.  2. 
tit.  a.  $  15;  6th  November  1739,  Murray  Kinnynmound  against  Cathcart  and 
Rochead,  No  157.  p.  5590- J  ^3^^^  J^^'X  ^748,  Dunbar  against  Creditors  of 
Brodie,  No  138.  p.  5591.  It  niay  be  true,  that  Macewan,  in  accedmg  to  the 
tc^ust,  (and  .indeed  the  same  might  have  been  said  had  he  accepted  any  heritable 
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security),  bad  no  intention  of  altering  his  succession.  But  where  the  law  has 
declared  that  subjects  of  a  certain  description  descend  to  the  heir,  nothing  but 
a  settlement  can  be  received  as  evidence  of  a  contrary  intention. 

Answered  \  It  is  not  every  supervenient  right  in  an  heritable  estate  that  will 
convert  a  moveable  into  an  heritable  debt.  By  the  bankrupt  act  jhe  debtor  is 
oU^ed  to  grant  a  gex&eral  disposition  to  the  trustee  for  behoof  of  his  creditors, 
and  the  pursuer  of  a  cento  bamrum^  when  possessed  of  heritable  property,  must 
do  the  same,  yet  in  neither  case  do  the  debts  become  heritable.  The  material 
consideration  in  such  question  is,  What  was  the  object  of  the  trust ;  whether 
to  give  the  creditors  an  interest  in  the  price  of  the  subject  disponed,  or  to  con-, 
vey  to  them  the  lands  themselves  in  security  of  their  debts.  The  former,  it  is 
evident,  was  intended  in  the  present  case.  The  debts  are  not  made,  nor  meant 
to  be  made  a  burden  upon  the  estate  more  than  they  were  before.  The  credi- 
tors did  not  wish  any  new  or  corroborative  security,  the  idea  of  a  trust  having 
been  adopted  merely  as  the  readiest  mode  of  obtaining  payment,  Waugh  against 
Jamieson^  No  21.  p. '5453. ;  Griersqn  against  Ramsay,  No  84.  p.  759.;  17th 
Jan.  lypif  Ranking  of  the  Creditors  of  Redcastle.     See  Appendix. 

The  Lord  Ordinary  found,  that  the  debt  continued  moveable*. 

The  Court  were  of  opinion,  that  the  sole  object  of  the  trust  was  to  enable 
the  credxtors  to  turn  the  estate  into  money,  and  obtain  payment  out  of  the 
price,  and  that  it  aeither  made,  nor  was  intended  to  make,  the  debts  real  bar- 
dens  on  the  lands. 

It  was  observed^  That  if  the  trust  in  the  case  of  Kinnynmound,  reported  by 
Kilkerran,  was  of  the  same  nature  with  this  deed,  the  decision  of  that  casfc 
was  questionable. 

Tre  Lords  had  formerly  refused  a  reclaiming  petition  without  answers ;  atnf 
on  advising  a  second  petition  and  answers,  they  adhered* 
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1797.    December  20,    John  DAvmsoii  agaifut  Alexander  Kyde,  and  Others. 

Ccuu>N3ii»  KnxB  remitted  money  from  the  East  Indies  to  his  attornies  in  £ng. 
land,  with  discretionary  powers,  as  to  the  mode  of  securing  it,  though  with  a 
preference  to  landed  security.  The  attornies  lent  L.  5,500,  on  two  Scots  herit- 
able bonds,  payable  to  themselves,  *  in  trust,*  for  Colonel  Kyde,  upon  which  in- 
lieiftmeat  followed. 

The  attornies  mentioned  these  bonds  in  the  annual  accounts  of  their  manage- 
iBdat^  which  they  transmitted  to  Cofoncf  ityde,  and  he  approved  of  their  con- 
duct. 

31  N  a 
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Colonel  Kyde  died  in  India  many  years  afterwards.  A  few  ihonths  before 
his.  death,  he  had  executed  a  testament  in  the  English  form,  by  which  his 
whole  property,  after  payment  of  legacies,  Sec.  was  bequeathed  to  Major  A« 
lexander  Kyde. 

Mrs  Dickson,  the  Colonel's  heir  at  law,  (to  whom  L.  500  were  left  by  the 
will,)  and  her  husband  for  bis  interest,  with  a  view  to  attach  the  sums  contain* 
ed  in  the  heritable  bonds  above  mentioned,  as  not  affectable  by  a  testament^ 
granted  a  trust-bond  to  John  Davidson,  who,  after  obtaining  decree  of  consti* 
tution  and  aJ judication  against  them,  brought  a  declaratory  action  against  the 
debtors  in  the  bonds,  and  the  executors  of  Colonel  Kyde. 
.  A  declarator  was  likewise  brought  by  Major  Kyde,  in  order  to  have  his  right 
to  the  bonds,  under  the  will,  ascertained  ',  and  a  multiplepoinding  by  .the  debt- 
ors  in  them. 
John  Davidson 

Pleaded :  As  the  bonds  were  taken  payable  to  the  attornies,  in  trust  for  Co- 
lonel K>de,  and  with  his  approbation,  the  case  is  the  same  as  if  they  bad  been 
made  payable  directly  to  himself.  An  action  might  have,  indeed,  been  neces* 
sary,  to  force  the  trustees  to  denude,  but  the  heritable  right  was  substantially 
vested  in  the  Colonel. 

If  he  had  died  intestate,  the  subject  would  have  gone,  not  to  his  executor, 
but  to  his  heir,  who,  consequently,  cannot  be  deprived  of  her  right  by  testa- 
ment ;  Durie  against  Coutts,  No  140.  p.  5595. 

jinswercd ;  Colonel  Kyde,  by  the  instructions  given  to  his.  attornies,  had  no 
view  of  affecting  his  succession.  His  object  was  to  have  hisf  money  properly  se- 
curct!  Nor  does  it  alter  the  question,  that  he  was  informed  of  the  security 
taken,  which  might  have  been  changed  by  the  act  of  the  debtor,  or  of  the  at« 
tomies,  who  had  no  right  to  regulate  his  succession. 

The  feudal  right,  too,  was  vested  in  the  trustees,  and  the  Colonel  bad  mere- 
ly  a  personal  right  to  call  them  to  account,  which  might  be  exercised  in  a  testa- 
ment; 25th  February  1780,  Grierson  against  Ramsay,  No  84.  p.  759. 

Besides,  the  will  may  be  considered  as  a  declaration  of  the  purposes  of  the 
trust,  which  is  effectual  if  executed  sectmdwm  legem  loci. 

The  Lord  Ordinary  preferred  Major  Kyde  j  but  upon  advising  a  reclaiming 
petition,  with  answers,  it  was 

Observed ;  The  security  was  taken  with  the  approbation  of  Colonel  Kyde. 
He  must  be  presumed  to  have  known  the  consequences  j  and  as,  ex  facie  of  the 
bonds,  it  appeared  that  they  were  held  in  trust  for  him,  the  question  is  the  same 
as  if  they  had  been  taken  payable  directly  to  himself,  and  very  different  from 
that  where  a  subject  is  vested  in  trustees,  for  the  purposes  there  expressed,  and 
others  to  be  afterwards  declared  by  the  truster. 

The  Lords  unanimously  found,  *  That  the  money  in  question  being  settled 
upon  heritable  security  in  Scotland,  with  the  approbation  of  Colonel  Kyde, 
cannot  pass  by  will,  but  falls  to  be  taken  up  by  the  heir-at-law.* 
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A  reclaiming  petition  was  refused,  (25th  January  1798,)  without  answers.  No  142. 


Lord  Ordinary,  Ston^JUIJ, 

Alt.  RoUanJt  Gco»  Fergiuwi. 


D.D. 


For  DaTidsoii»  Montgomery^ 

Cleric,  Gordon* 

Fac.  Col  No  52,  p.  118. 


179.8.    March  6. 

Ladt  Christian  Graham,  and  Others,  against  The  Earl  of  Hopeton. 

George,  Marquis  of  Annandale,  was  cognosced  insane  in  1758  ;  and  the  late 
John,  Earl  of  Hopeton,  his  nephew,  was  appointed  his  tutor  in  law. 

Earl  John  was  succeeded  in  1781,  by  his  son,  the  present  Earl,  who  was 
hanied  curator-dative  to  the  Marquis. 

The  Marquis  died  in  April  1792,  possessed  of  a  valuable  landed  estate. 

The.  Earl  of  Hopeton  was  his  heir  at  law. 

Lady  Christian  Graham  and  others,  had  right  to  his  executry  ;  and  soon  aftei^ 
his  death,  they  brought  an  action  of  count  and  reckoning  against  the  Earl  of 
Hopeton,  both  as  the  Marquis*^s  curator,  and  as  representing  Earl  John,  the, 
former  tutor. 

The  defender  produced  his  own  and  his  father's  accounts,  to  which  a  variety 
of  objections  were  stated  by  the  pursuers.* 

.  The  Lord  Ordinacy  having  taken  the  cause  to  teport  on  informationsj-  tho  fol- 
lowing  points  inter  alia  occurred  for  the  dfitcrmination  of  the  Court. 

L— Tt  did  not  appear  that  Earl  John  had  made  up  tutorial  inventories.  The 
pursuers,  therefore,  contended^  That  in  terms  of  the  act  1672,  cap.  2.  the  expenses 
disbursed  by  his  Lordship  in  the  management  could  not  be  sustained  as  an  ar- 
ticle of  credit  in  his  accounts ;  March  168*5,  Biirnet  against  Johnston,  voce 
Tutor  and  Pupil  j  Jan.  1686,  Murray  against  Gordon,  iBiDfM;  nth  June 
1709,  Riddbch  against  Forsyth,  I31DEM;  roth  July  1788,  Henderson  against 
Duff,  Ibidem;  25th  January  1793,  Kilpatrick  against  Macalpine,  Ibidem... 

Answered ;  The  objection  resolves  into  a  claim  for  a  penalty  j  and  therefore, 
although  it  might  have  been  relevant  in  a  question  with  the  late  Earl,  it  cannot 
be  stated  against  the  present  defender,  in  accounting  for  his  father's  intromis-* 
sions. . 

Replied ;  The  present  action  is  in  no  respect  penal.  The  pursuers  claim  no- 
thing but  the  moveable  funds  of  the  Marquis  in  the  hands  of  the  defender. 
They  only  object  to  a  counter  claim  on  his  part,  expressly  dissallowed  by  the 
act  1672.  Supposing,  however,  the  objection  were  penal,  the  special  enact- 
ment of  that  statute  would  be  sufficient  to  create  an  exception  to  the  rule  of 
common  law,  as  to  penal  actions. 
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^o  143.  DupKcd ;  The  saaie  defence  is  competent  to  heirs  agamst  penal  claims^  whe- 
ther they  be  brought  forward  by  way  of  action  or  exception,  Stair,  loth  July 
1666,  Cranston  against  Wilkinson,  voce  Personal  and  Transmissible  ;  Forbes, 
15th  Dec.  1710^  and  17th  Jan.  1711,  Lord  and  Lady  Ormiston  against  H^imilton, 
Ibidem*     Nof  does  it  alter  the  case,  that  the  claim  arises  from  statute. 

The  Lords  found,  '  That  any  claim  which  might  have  been  competent  to 
the  pursuers  against  the  deceased  John*  £arl  of  Hopeton,  on  account  of  his 
not  having  made  up  judicial  inventories  in  terms  of  the  act  1672,  is  of  the  na- 
ture of  a  penal  action,  and  does  not  transmit  against  the  defender  James,  now 
Earl  of  Hopeton,  as  heir  to  his  father/    See  Personal  and  Transmissible. 

IL — When  the  present  Earl  of  Hopeton  was  appointed  curator-dative  to  the 
Marquis,  he  made  up  curatorial  inventories ;  and  in  the  action  for  that  pur- 
pose, he  called  Charles  Hope  Weir,  William  Hope  Weir,  and  Captain  Charles 
Napier,  as  the  Marquis's  nearest  in  kin  by  the  father's  side.  Lady  Charlotte 
Erskine,  and  Lady  Christian  Graham,  however,  stood  more  nearly  related  to 
him  o^n  that  side,  than  the  two  la^t  mentioned  gentlemen.  Neither  of  these 
Ladies  were  called  ;  and  on  that  account  the  defenders  objected  to  the  formali- 
ty of  the  iiwentories,  contending,  that  the  citation  of  two  of  the  nearest  o^ 
kin  on  both  sides  was  indispensable. 

The  Lords  *  found  no  relevant  objection  stated  to  the  form  of  the  proceed- 
ings in  making  up  inventories  by  the  present  Earl.'    See  Tutor  anp  Pufil. 

III. — ^The  defender  and  his  father  lent  a  considerable  part  of  the  rents  of  the 
Annandale  estate  on  heritable  bonds.  They  also  led  adjudications  for  some 
small  moveable  debts  due  to  the  Marquis.  The  defender,  in  his  accounts,  did 
not  charge  himself  with  either,  contending,  that  they  fell  to  himself  as  the 
Marquis's  heir  at  law. 

The  pursuers,  on  the  other  band,  maintained,  thdtno  step  taken  by  a  tutor  for 
securing  the  fortune  of  hi*  ward,  can  have  the  effect  pf  altering  the  course  of  his 
succession,  particularly  in  a  case  like  the  present,  where  both  tutors  had  beca 
successively  the  heirs  at  law  of  their  ward. 

The  arguments  of  the  parties  on  thi§  point,  were  similar  to  those  stated  in 
the  report,  3Xst  January   T793»  Ross  against  the  Trustees  of  Ross,  No  loa- 

P' 5545- 

The  Lords  *  found.  That  the  defender  is  not  entitled  to  take  credit  for  the 

money  lent  out  upon  heritable  hoods,  or  secured  by  s^djudications,  unless  he  will 

convey  the  heritable  bond?  and  adjudications  to  the  pursuers,  as  nearest  of  kia 

to  the  deceased  George,  Marquis  of  Annan^dftle^  4nd  as  hayipg  right  to  his  cxe* 

cytry.' 

IV.— The  late  Lord  Hopeton  had  purchased,  with  the  Mftrciuis*«  rents,  some 
small  pieces  (rf  ground  \jin£  in  the  heart  of  the  Annandale  estate. 
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.    The  puraner^  cmtended.  That  the  defende?  fell  to  account  to  thetn  for  the     No  I43« 
price  of  these  lands.     Scarcely  any  argument  was  used  by  the  parties  on  this 
point,  ptobaUy  from  its  being  thought  to  rest  on  the  saine  principles  with  the 
kst. 

Tux  LoRD9  *  found,  the  defender  is  not  entitled  to  take  credit  for  the  price 
tf  Certain  kinds  in  the  county,  of  Dumfiies,  purchased  bj  his  father  out  of  the 
cwcutt}!  fuAds»  unless  he  will  agrise  to  coiiTey  these  lands  to  the  pursuers  as 
Dctttst  of  kin  to  the  late  Marquis  of  Annandale,  and  as  having  right  to  hii 
tlecutrj/    See  Tutor  Am)  Fopii,* 


.   V.^^jymn^  the  guardiansbip  of  the  £ark  of  Hopcton,  different  b^rit6rs»  of 
whose  teinds  the  Marquis  was  titular,  had  purchased  them,  iu  virtue  of  Atcttt^ ; 
df  iidd  of  tbeCourt  of  Teinds.. 

The  defender  maintained,  that  on  the  principle  of  the  pursuers  themselves^, 
lie  yr^t  entitled^  as  the  Marquises  heir,  to  retain  their  price,  as  the  subject  was 
lieritubie  at  the  conm>ecicement  of  the  curatory,  ai^  no  subsequent  alteratioac 
on  it  coiiM  affect  the  successioti*' 

.,  Ansivered ;  The  subject  \n  qtiestion  Wsis  reiktered  ilioveable  b^  the  operafieil  ^ 
of  a  general  law,  from  which  t^  estates  of  pupils  or  fatuous  persons  are  not 
exempted.     A  change  effected  in  this  manner  on  the  nature  of  the  property,  i^ 
T<ety  different  from  one  brought  about  by  the  voluntary  act  of'  the  tutor,  and : 
nKfst  bsve  the  ^nrdrnary  effect  in  regulating  the  right  of  succession,- 

T0]E Xouis. '  found  the  defendisr-  accotihtabfe  to  the  pursuers  for  the  pri^e  of 
teinds  sold  in  consequenJce  jof  ^deeri(ds^of  the  Court  of  Teind^.' 

VLr-*.The  late  Earl  of  Bepeto»  0aid  with  the  rents  of  the  Aiwiandalc  estate, 
upwards  of  L.  36,000  ^  heritable  debts,  and  took  discharges  from  the  creditors, 
who  had,  before  payment,  taken  legal  measures  £br  enforcing  it. 

The  pursuers  rwi^m^^if  that  the  defendet  waa  bound  to  account  to  tkem  fee . 
rents  so  employed, 

His  Lordship,  on  the  other  hand. 

Pleaded  ;  The  presumptioa  of  law  is^  that  a  minor  will  attain  nmjority,  and  . 
that  a  fatuous  person  wifl  recover  thc.^se  of  his  reason.    It  is  the  duty  of  a  tu-> 
tor,  therefore,  in  the  exerci^  of  his  office,  to  consult  his  immediate  interest,^ 
without  attending  to  the  contingent  benefit,  which  in  the  case  of  his  death  be- 
fore either  of  these  events,  naaj.  arise  tobis  heit  or  executors,  b;^  foUcrwing  one 
course  of  management  in  prefesence  to  anotker*    Ex  parte  Bromfiold,  is&  vol. 
Vessy  junior,  453 ;  Qxenden  v.  Lord  Compton,.  2d  vol.  Vessy  junior,  69,^  and  •. 
fol.  a6x.    Now,  the  paymfCnt  of  the  debts  affecting  the  estate,  was  not  only  a  . 
proper,  but  a  necessacy  act  of  adniinistbration>  on  the  part  of  >tbe  tutor,  atid  the  - 
course  which  every  wise  man,  in  the  full  administratioki^  o£  bis  property/  would  ! 
have  followed.;  and  these  debts  being  absolutely  extinguished,  by  the  discharges  ^ 


s6oi  HERITABLE  and  MOVEABLE.  Sect.  28. 

No  143.      ^£  ^jj^  creditors,  they  cannot  be  revived,  so  as  to  constitute  a  claim  against  the 

heir. 

Answered  ;  That  the  application  of  the  rents  to  the  payment  of  the  herit- 
able debts,  was  a  proper  act  of  administration,  is  indisputable.  But  the  tutor, 
in  place  of  discharges,  ought  to  have  taken  assignments  from  the  creditors,  for 
behoof  of  the  Marquis,  and  those  entitled  to  succeed  to  his  executry ;  and  he 
will  not  be  allowed  to  shelter  himself  under  the  form  of  a  deed.  In  whatever 
manner  he  may  have  employed  the  moveable  funds  of  his  ward«  he  must  ac- 
count for  their  whole  amount  to  his  executors,  otherwise  he  would  beyirtuall/ 
regulating  his  ward's  succession,  and  be  at  the  same  time  auct$r  in  rem  suam^ 
although  the  Court  have  already  found  that  he  can  do  neither,  by  jdeterminiag  the 
question  as  to  the  Jieritable  bonds  in  favour  of  the  pursuers  *. 

The  Lords,  considering  this  point  to  be  attended  with  difficulty,^  before 
answer,  ordered  a  hearing  in  presence  on  it/ 

When  the  cause  was  again  advised  after  the  hearing,  one  Judge  thought  the 
claim  of  the  pursuers  should  be  sustained..  His  Lordship  observed,  that,  as  the 
necessity  of  appointing  a  tutor  arose  from  the  defect  of  judgment  in  the  ward, 
his  powers  should  reach  no  further  than  necessity  required ;  and  it  seemed  to  be 
neither  necessary  nor  expedient,  that  any  act  of  management  should  have  the 
effect  of  regulating  the  ward's  succession. 

The  rest  of  the  Court  were  of  an  opposite  opinion.  Intestate  succession  (it 
was  observed)  is  in  general  governed  by  the  state  of  the  property  at  the  de- 
funct's death.  This  rule  indeed  admits  of  exceptions,  as  in  the  above  case  of 
an  heritable  bond,  or  adjudication  obtained  by  a  tutor ;  but,  in  the  present  case, 
^he  pursuers  seek  to  revive  and  redintegrate  debts  which  do  not  exist,  in  order 
that  they  may  succeed  to  funds  which  have  been  most  properly  applied  by  tlie 
tutor  to  relieve  the  estate  of  the  proprietor,  without  any  sinister  view  to  his 
succession.  There  was  no  equity  between  the  executors  and  the  heir  which 
covfld  have  this  effect.  In  so  urgent  an  act  of  administration,  the  tutor  was 
bound  to  consult  the  interest  of  the  proprietor  alone,  without  attending  to  even- 
tual consequences. 

The  Court  (6th  March  1 798)  *  found,  that  the  defender  is  entitled  to  take 
credit  for  the  sums  applied  by  his  father  in  payment  of  certain  heritable  debts 
constituted  by  infcftment  on  the  estate  of  Annandale/    See  Tutor.  Ahn>  Pupil. 

VII. — ^After  the  Marquii  had  been  37  years  in  a  state  of  fatuity,  the  defen- 
der employed  between  L.  ao.ooo  and  L.  30,000  of  his  moveable  funds  in  re- 
building a  mansion-house  and  deer-park,  and  in  making  ornamental  plantations. 
The  Marquis  had  no  other  mansion-house  on  his  Scots  estate,  which,  at  his 
death,  produced  L  Booaa-year.  He  had  one,  however,  on  his  English  pro- 
perty, in  which  he  resided. 

^  All  the  other  branches  of  the  cause  were  decided  17th  May  1737.    See  Ar^SNOiz. 
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The  f^u^  €im$€fnded.  That  tfak  exptviiastt  Wat  iititiMRll^  itffhJI  «%V<rr  of 
the  tutor,  and  could  not  be  admitted  is  a  charge  in  1m  tfccooais. 

The  defender,  on  the  other  hand,  argued^  That  the  nonage,  or  incapacitj  of 
a  proprietor,  ought  not  to  put  a  stop  to  the  improvement  and  embellishment  of 
Ills  estate ;  that  the  expenditure  was  suitable,  and  such  as  the  Marquis  must 
have  approved  of,  had  he  reconvalesced. 

Thk  Court  *  found  the  defender  is  not  entitled  to  take  credit  for  the  money 
expended  in  buildings  at  Raehills,  or  in  making  and  inclosing  the  ornamental 
plantations  immediately  connected  therewith/    Sec  Tutor  and  Pupil. 

VIII. — ^The  Earl  took  credit  for  sums  employed  in  supporting  the  Marquises 
political  interest  in  the  county  of  Dumfries,  and  also  for  sums  expended  unsuc- 
cessfully in  searching  for  lead  on  the  Annandale  estate. 

The  pursuers  objected  to  both  these  articles ;  the  notion  of  supporting  the 
political  interest  of  a  lunatic  was  absurd ;  and  it  was  contrary  to  the  duty  of  a 
tutor  to  embark  in  hazardous  speculations. 

./Answered  ;  istf  The  preservation  of  the  political  consequence  of  a  great  fa- 
mily is  a  proper  act  of  administration,  idly^  The  appearances  of  lead  vtrere 
promising  in  the  opinion  of  persons  of  skill,  which  rendered  it  the  duty  of  the 
tutor  to  make  the  experiment. 

*  The  Lords  sustained  the  objections  to  the  sxmis  taken  credit  for  by  the  de- 
fender, as  the  expense  of  political  operations  in  the  county  of  Dumfries,  and 
of  searching  for  mines.* 

A  reclaimijig  petition  for  Lord  Hopeton  against  the  third  and  fourth  branch- 
es of  the  judgment,  was  refused  without  answers.  Sec  Personal  and  Xrans- 
itfissiBLE. — Tutor  and  Pupil. 
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Act.  Solicitor 'General  Blatff  RoUand^  Taiiy  Hope^ 
Alt.  Lord  Advocate  Dundas^  Ceo.  Fergussotit 
Clerk,  Home. 
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Bygones  upon  an  adjudication,  whether  heritable  or  moveable.     See  Adjudi- 
cation. 

Heritable  and  moveable,  quoad  fiscum.    See  Escheat* 

Heritable  and  moveable,  quoad  husband  and  wife.     See  Husband  and  Wife. 

Bonds  containing  substitutions,  when  the  substitution  is  at  an  end,  so  as  to 
go  to  executors.    See  Succession. 
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What  understood  to  be 
Legal  and  Conventional. 

iSee  Heir  and  Executor. 
See  HziR  Apparent. 
See  No  7.  p.  464, 


See  Appenoitc. 
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1J909»    />«(yvR^j.4.$.  r     >  .Cqr^  and  Another,  P«ddoners. 

No.  2. 


*    .   ^' '      ■    :  .  --      '  .  •        .   .  .     .       i  < 


JohK  Bi/AClK:  aOiJr  CoQipflmy,  caJiiqp  ^n^ei^  at  BoohllU  soW  their  printing-  ^^  individiM 
6old  ut^iwlsi  mait^riajs,  w4  gfto^s  on  hand)  to  the  Bonliiil  Printfield  Company,  ghareiran* 


•       '  .  — — —  —  — - 

at.die^.pirim!o{'ji^50»CXX),  who  finding  themselves  unable  to  pay  this  sum,  were  heritable 

filing  to  r!e<H>nvey  tjie  whole  property  to  them  in  ^ecurity^  holding  themselves  ^°rom  an"^^ 

sHU  liahlQ  tP  m^k^  VP  the  foil  price.    This  was  accepted.  ,  The  moveable  pro-'  after  the 

p0r^/V?€!:2ig^ntp|^  in^o  the  po^eaiion  of  Black  and  Company ;  and  a  bond  9^"^P"7  !* 

ootltaifiipgi  a  clause  of  ^le^  if  this  should  be  found  necessary,  was  grsmted  to  i^^ld  to  be 

ibem.by.tjbii^  ^onhill  Company  for  jf  13,7QO,  the  price  at  which  the  fi^Id  was  moveable  in  a 

estimated^    Whwisold,  it  was  purchased  for  ^5000  by  James  Kibbk,  one  of  S!!'!^!!.^^ 

th^  p^rtner^'pf  the  Bonhill  Company.     The  share  of  the  deficiency  thus  ascer-  even  after  all 

tained,  which  corresponded  to  the  interest  of  the  other  partners,  was  oaid  up  j  the  debts  due 

butj^jllbble'!^  share  remained  secured  as  a  burden  upon  the  fields  sdqng  with  the  pany  are  dis^ 

aCi5p00ft  fo^.whic^^  be.purchascd  it-       -  •  charged. 

...  Robert,  Qpr^e  pas  a  partner  of  Black  and  Company,  and  consequently -a 
part  of  thi^  debt,.,  heritably  .secured,  belonged  to  him.  Kibble  ,paid^  up  a  part. 
of  it  to  discbarge  the  last  remaining  debt  of  Black  and  Company,  spme  time 

••■»»it.». 


^:^ 


^.:--  . 


n97^    Ikcemker  2Ck  Davimm  against  Kxdz. 

'/.n  •  '  .".'  I.-..:  •  :  '    :   •       .'■'.'  No*  1.         '  .-#1^^ 

IPhis  casej  which  is  No*  1 42.  p.  *597.  w^  Heritable  and  Move  able,  was 
sippealed.  The  House  of  Lordd,  May  16, 1799,  Ordered  suid  Adjudged,  that 
the  appeiP  be  ^ihissed,  aftd  tbitt  the  interlocutors  therein  complained  of  be 

If-  ... 
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No.  %  previous  to  Corse's  death  ;  and  when  this  took  place,  his  share  of  it,  amount* 
ing  to  jOlSOO^  was  claimed  as  heritable  property  by  Janet  and  Helen  Corse  as 
his  heirs-portioners  ;  while  his  executor  competed  with  them,  on  the  plea  of 
this  being  a  company  fund  ;  the  share  in  which  belonging  to  each  partner, 
being  only  a  claim  agaiast  tke  company,  k  of  cowse  a  moveable  right,  which 
must  be  taken  up  by  the  executor. 

The  Lord  Ordinary  ( 1 5th  November  1 800)  found,  that  the  succession  to 
the  balance  of  the  sums  due  on  the  bond  to  John  Black  and  Company,  must 
be  held  to  be  part  of  the  stock  ia  trade  of  the  said  Company,  and  therefore 
moveable  in  respect  of  succession. 

The  pursuers  reclaimed,  and 

Pleaded :  The  bond,  though  for  behoof  of  the  partners  of  John  Black  and 
Company,  was  in  reality  not  granted  till  after  the  contract  of  that  Company 
had  expired ;  and  even  though  the  copartnery  should  be  held  still  to  subsist 
until  the  discharge  of  the  debts,  yet  the  balance  on  this  bond  remained  after 
extinction  of  all  their  engagements.  For  where  the  contract  of  copartnery  has 
expired,  and  the  society  icae  iokigar  heU  tognber  by  debts:  or  dbUgationsT  Wit 
discharged,  or  transactions  unfinished,  the  free  funds  which  remain,  partake 
of  the  commoa  attributes  pf  a  Joint  pr(^)erty  j  .^d  a^  que^9P  ^  successipn  wifr 
be  regulated  by  the  nature  of  the  property  i^elfi  ,  )Thp  bond;  iin  question  caiv 
be  loobed  u|ioa  in  no  other  l^ght  tksmas  amnpf:  lent  out  on  ben^abfersecurity  ^ 
besides,  interest  had  actually  been  drawn  upon  it.  Suppose,  that  after  every 
debt  of  the  Company  had  been  paid,  the  diflferent  partners  had  continued  for 
several  years  to  draw  the  interest^  beiag  wtiing  that  the  principal  should  re- 
main in  the  debtor's  hands,  being  satisfied  with  the  security  over  the  printfield ; 
when  one  of  the  partners  <iies,  fhiesnceession  to  his  share*  ^K^i^kl  just  be  rega* 
lated  like  the  succession  to  a  common  heritable  bond.  The  connection  as  sodi^ 
m  such  i  case,  woald  not  be  iiioi^  effMtuiilly  dissolved  thaa  it  i»berev  It  does 
Bor  seem  Aeceteary  to  wait  tilt  the '  fond  is  acttiatty.  di^ded,  to  give  to- eock  of 
the  partners  a  certafai  share  in  rtie  Compairy  ftind,  itfstead  of  each  havii^  only 
a  claim  upcm  the  common  property  for  a  certain  share  of  the  proceeds  wfaear 
corrverted  into  cash ;  for  whenever  this  share  is  ascertained^  by  the  Whole  debta 
of  the  Company  bring  extftiguished,  and  the  Company  formally  fct  an  €n4  iili 
virtue  of  its  contract,  an*  now  by  the  discharge  of  its  engsgemtots  » the* 
world,  the  division  is  prestnkied  then  to  ts^e  place :  the  property  tomies  to  bi- 
in  btmis  of  the  partner ;  and  if  the  subject  be  heritable,  it  is  taken  up'  by  «ke 
heh,  and  not  by  his  executor;  Young  against  Campbell,  2Tth  January  nWH 

No.  62,  p.  5495. 

The  Court  refused  the  petition  without  answers,  considenng  the  pcfint  as 
being  fixed,  that  a  company  is  held  in  law  to  subsist  till  the  final  setttement  of 
all  its  concerns,  whether  in  engagements ^  to  the  world,  or  in  transactions  be* 
tween  the  partners  themselves  relative  to  the  division  of  the  profit  or  loss. 

Lord  Ordinary,  Craig*        For  Petitioner,  SemJtU.         Agent,  Geo.  Fordyce.         Clerk,  Pringle. 

IT  Fac.  Coll.  No.  ^l.  ft.  162. 
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1804;     ftf«rd(  1.         Sim%,  i^amft  BalMur  and  Others* 

No.  a 

John  Sime,  shtpAmilder  in  Leti!b,  by  iris  lirst  marriage  had  a  daughter  Mor^  A  subject  in 
garet,  and  by  a  subseqaent  marlpia^  a  wn  John,  who  was  for  many  years  his  ^u^^f"^I 
partner  in  buuness.  Beffere  the  commencement;  cfS  this  copartnery,  tfae'£dher  ing'part  of 
ptircbased  ceitain  beistable  subjects  in  North  Leith,  the  conveyance  of  whkh  was  ^^  ^u°^  o^ 
taken  to  bknsdf  and  his  second  wife  in  conjunct  Jee  and  liferent,  and  to  Jehn '  and^oj^for 
Sime  Jmior^  their  ont^  son,  bis  heirs  and  ass^pees  whtafsoever,  heritably  nnd  the  purposes 
irredeemaWy,  ^*  with  Mberty  to  liie  father  to  sell  or  bunten  the  subject/'  kfJeW  t^tj 

John  Sime  and  soa  carried  on  die  .bttsiness  ofshtpbtnlding  wilifaout  ever  bav-^  moveabk  so 
ing  entered  inm  any  re^hr  contract  of  cofautnery.    Beriog  the  subsisience  ^  ^  regards 
of  cbeoeneem  aainventmry  n^as  made  of  the  fsnds  of  the  Company,  in  which  each  indsvi- 
were  inserted  not  only  the  goods  and  debts  belonging  to  them,  hut  also  idle  ^^  partner, 
herifeiUe  subjects  which  had  been  acquired  by  Sime  senior.    These  con- 
asted  partly  of  dweHing-hoeses  in  Leich,  which  were  let  to  tenant^,  and 
partly  of  a  dock^yard,  with  its  appendages,  wbidi  was  used  for  carrying  on  the 
tfade«    John  Sime  senhr  died  in  ITH,  aft^r  having  executed,  the  year  before^ 
a  geiiMd  di^pbsidon  and  assignatioh  t^  his  whole  estate,  real  and  personal^  in 
favour  of  his  sdn,  whom  be  appointed  his  sote  executor,  under  the  buxden  of 
ah  annuity  of  if 50  to  his  daughter.    John  Sime  funhty  intromitted  with  the 
whole  of  his  fethef^  efietrts,  condnued  to  carry  on  the  bigness  as  formerly^ 
and%is  sister  lived  in  his  family  till  his  death.    &i  1789,  he  executed  two 
deeds,  by  which  he  conveyed  his  whole  estate  to  James  Balfour,  writer  t6  the 
Signet,  and  others  in  trust,  for  payment  of  certain  legacies  and  annuities,  and 
for  conveying  the  remainder  to  John  Sjb4q>atrick,  his  residuary  disponee.  He 
ifiedin  1796,  and  soon  after  bis  sister  brought  an  action  against  his  trustees 
and  residuary  disponee,  concluding  for  payment  of  the  annuity  provided  to  her 
by  her  father,  under  deduction  of  a  reasonable  atkywimce  for  hst  board  while 
she  lived  in  her  brodier's  family,  and  also  for  the  legkim  due  to  h^r  out  of  the  ^ 

goods  bebngittg  in  communion  to  her  father  and  mother. 

Afterisame  procedure,  the  Lord  Ordinary  reported  t^e  cause,  and  the  Court 
(May  ^8,  r800)'found  the  pursuer  entitled  to  her  legitime  and  remitted  to  his 
Lordship  to  ascertain  the  amount. 

In  ascertaining  this  amount,  several  questbns  occmred.  The  pursuer  con« 
tended,  that  she  was  entitled  to  one  half  of  the  tahie  contamed  in  the  inventory 
of  the  goods  belonging  to  John  Sime  and  Son.  But  it  was  maintained  by  the 
defenders,  that  as  this  contained  the  whole  stock  in  trade  belonging  to  the  co* 
parmery,  one  half  of  it  belonged  to  the  son  as  his  own  property,  which  must 
be  withdrawn  bdbre  the  amount  of  the  father^  moveables  at  the  time  of  his 
death  could  be  ascertained. 

It  was  farther  contended  by  the  pursuer,  that  the  heritable  subjects  contain- 
ed in  the  inventory  of  the  goods  and  debts  belonging  to  the  copartnery  of 
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John  Sime  and  Son  must  be  considered  as  moveable,  being  part  of  the  stock  of 
a  trading  company,  and  that  «he  waa  f^tlj^^t^^inclucte  these  sub}9C^  iQ  the 
fund  from  which  the  legitim  was  to  be  drawn ;  Crooks,  29th  January  1779, 
No.  3S.  p.  14596.  But  it  was  maintaoned;  pa  the  pt^er  hand,  that  the  mere  fin- 
seittion  of  these  subjects  in  the*  inventory  eeuld  not  alter  their  nature  so  as  ta 
render  them. moveable » in  opposition  to  the  feudal  investitujresby  <wJiiich  th^ 
were  held,  and  that  John  Sime ^'tin^r  was  entitled<to  them  bochteiife  £tther*^ 
heir  or  general  disponee,  and  as  the  beir  nndir  the  invtetiturefe.  It  was  (Soqk 
tended,  .that  whatever  reas(Hi  there  might  be,  in  questioikswitb  creditors,  for. 
holding  the  whole  funds  of  a^compaay  to  be  Jinoveable,  so.  as  .to  be  attached  for 
the  debts  of  the  company,  it  would  be  a  veny  different  case,  if  thie  mere  inser- 
tion of  such  subjects  in  an  inventory  were  to  do  aavay  the  deUfaserate  tettlements' 

previously  executed,  and  alter  the  succession*  ia  fayourrof  a ipartyfcjff  wimnlb 
wits  never  intended.  *    .,    , 

The  Lord  Ordinary  pronounced  the  follow^g,inte|1ocutoi:.:.  *  Finds,  'piar 
f  arcopartneryin  the  trade  of  sbipboildjng^ubsisted  between,  the,  father  and<  the 
^  9pn,  John  Sime  smor  a^dy^^^^/for  a  number  of  years :  .Fijt^  it  in|$truct^ 
rby.theiinventorie^  made^jupa^.f^iir^dtfii^retif  p^Hpds,.that  the  whole.propefjyt 
ib^ih  heritable  and  moveablef  cpn^aiaied  ;ia  saidj^invenfories^  >£eU ;l^)der  thi^. 
c<^>artnery,  and  wasunderstpod  between  the  father  and  8oa4c^bp  their, jpint 
/iTQ  indms$  property,  in  equal  s^pfriss,  boUx  as  tp  ^qcl^af^d  >piic>fits :  Finds^ 
That  the  assumptipsn  of  the  son -into  this  c^sartnery^.  whereby  the  fiather  ia 
h|s  lifetime  had  bestowed  on  him  ope  h^lf  i^r  nearly  6p  qfhis  whole  etibstance, 
is  to  be  held  as  a  virtual  and  effectual  jbrisfamiliation  of  the  son.' so  as  ta  ex- 
cljude  him  from  any  after-cl^m  pf  legitim  at  his  father's,  death :  Finds,  That 
by  the  father's  death  the  copartnery  was  dissolved,  and  that  there  then  fell 
to  be  an  equal  division  of  the  property  thereof,  one  half  of  which  belonged  to 
John  Sirtie  junior  .firofrrio  jure^  and  the  other  half  fell  to  be  taken  up  by  the 
father's:  representatives  ;  Finds,  That  the  j)lea  of  the  pursuer,  that  the  fathers 
iQt^rest  in  the  whple  copartner  sul^eGts  and  effi^ctsJs  to  beih/eld  as  a^.move-. 
able  or  personal  right  faiUilg  under  the  executry,  (though*  applicable^  to  the 
c|ise  of  ji.x:opartnery,  or  trading  or  manufacturing  company,  so  constituted  as 
,jiot.  to  be  (dissolved  by  the  death  or  bankruptcy  of  one  partner,  ajp4  whe^^the 
share  of  the  deceasing  or  bankrupt  partner  is  to  be  drawn  out,ac(;9rding  to  a 
certain  valuation),  does  not^  however,  apply  in  ibis  .pase^  where  thp  fath^'s 
death  affected  a  total  and  absolute  disspluson  of.the.cpp.2|rtixe:fy,  so.  tlTat  ni$ 
share  of  the  property  thereof  did  thereby  become  descendible  to  his  repre- 
sentatives, according  to  tt>e  general  rules  of  law  as  to  heritable  ox  ipoveable 
succession :  Finds,  That. such  part  of  the  father's  balf  of  the  copptn,ery  pro- 
perty as  was  heritable  fell  to  JohA  Simey^m^ri  as  disponee  by  the  father's  set- 
tlement in  his  favour  :  Finds,  as  to  the  father's  moveables,  tb^t  rthe  half  or 
,dead's  part  fell  likewise  to  John  SimejVwflr,Jn  virtue  of  said  settlement :. 
Finds,  That  the  other  half,  as  legitim,  fell  wholly  to  tjie  pursuer;^  her  father's 
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*  ottly  rQcnwiiAg  cbfld  in  fmilia^  in  consequence  of  the  son's.  £orisfamiliation      No.  3. 
'  afortaaid  :  '  Finds  the  pursuear  entitled  to  said  ligitim,  with  the  interest  there- 

*  of  from  her  father^  death  :  And  finds.  That  the  long  lapse  of  time  which 
^  intervened  betweeur  the  opening  of  the  pursuer's  claim  and  its  being  insisted 

*  \xky  affbrds  the  defender  no  plea  of  favour  for  the  restriction  of  the  interest  or 
^  otherwtise,  in  respect  tiiere  is  no  appearance  that  John  ^\me  junior  did  ever  com- 
^  muni^ate  to  his  sister,  the^pursuer,  the  contents  of  their  father's  settlement,  or 
<  ever  applied  for  her  acceptance  of  the  annuity  in  place  of  her  right  of  legitim : 
^  As  to  the  other  matters  in  controversy  between  the  parties,  renews  the  re- 

*  mit  to  the  accountant,  to  report  a  state  of  the  amount  of  the  pursuer's  legi* 
^  tim  upon  the  principles  of  this  interlocutor/ 

Both  parties  presented  representations  against  this  interlocutor,  with  which 
his  Lordship  made  great  avi&uiduni. .  And  the  Court  (November  1 7th,  1 803), 
upon  the  report  of  the  Lord  Ordinary,  and  '*  having  advised  the  mutual  in* 
^<  formations  for  the  parties,  find^  Tfhat  there  was  a  subsisting  partnership  be- 
<^  tween  John  Sime  and.  Son,  in  cotisequeoce  whereof  John  Sime^ Junior^  had 
^<  right  /iro/iria  Jure  to  one  half  of  the  partnership :  Finds,  That  the  dock,  and 
'<  pertinents  thereof,  which  were  used  in  the  business  of  the  partnership,  must 
*^  be  held  as  sunk  in  the  Company's  -estate,  and  moveable  as  to  every  question 
c«  of  succession ;  that  the  son'^  l^itim  remained  entire,  in  respect  the  same  has 
^^  never  been  discharged,  without  prejudice  to  any  claim  of  collation  at  the  in« 
^*  stance  of  his  sister  Margaret,  who  is  also  entitled  to  ber  claim  of  legitim« 
^  widi  iatierest  from  the.  time  of  her  father's  death,  but  subject  to  a  reasonable 
^*  deductbn  for  boAird,  clothpg,  and  other  articles  furnished  to  her  while  she 
^*  lived  in  family  with  her  brother ;  and  remits  to  the  Lord  Ordinary  to  hear 
<^  parties  with  respect  to  the  tenement  of  houses  which  was  not  used  in  the 
^<  business  of  the  copartnery,  though  entered  in  the  inventories." 

To  this  interlocttior  .the  Court  adhered,  by  refusing  a  reclaiming  petition 
without  answers. 

There  was  some  diflference  of  ophuon  on  the  Bench,  with  respect  to  the  claim 
of  the  pursuer  to  a  share  of  the  heritable  subjects  contained  in  the  inventory 
of  the  company  effects.  Some  of  their  Lordships  thought,  that  the  insertion 
of  these  subjects  in  the  inventory  of  goods  belonging  to  a  father  and  son,  was 
not  of  itself  sufficient  to  alter  their  nature,  so  as  to  render  them  moveabl^.^nd 
therefore  that  no  legitim  was  due  froin  any  of  these  syt^ects.  It  was  thought^ 
on  the  other  hand,  that  the  exception  of  company  funds,  though  heritable, 
frbm.the  prdinary  law  of  heritage,  was  as  much  established  as  the  general 
rule  ;  that  the  whole  subjects  in  the  inventory  ought  to  be  held  as  sunk  in  the 
Company's  estate  ;  and  therefore,  that  the  pursuer's  claim  of  legitim  extended 
to  her  father's  share  of  the  whole  of  these  heritable  subjects,  whether  they  had 
been  used  for  the  business  of  the  partnership,  or  rented  by  tenants.  The  mar 
jority  of  the  Court,  however,  were  not  prepared  to  carry  the  exceptibu  this 
l^gth..    They  were  of  opinion,  howeyer,  that  the  dock  and  its  pertinents 
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No,  3t  tnust  be  held  to  be  sunk  in  the  company  estate,  leaving  only  a  peraMsl  interest 
in  each  of  the  partners,  agreeably  to  the  prindples  of  the  decfcioti  19th  No- 
vember  1742,  Nrilson  against  Rae,  No.  5«*  p.  Tl**  fiut'tfcfey  remitted  to 
the  Lord  Ordinary  to  hear  parties  farther  as  to  the  te^iement  of  hduses. 

Lord  Ordinary,  Pofkemnut.  Act.  Caihcart.   .  Agent,  Jdh^  Ttmng,      ' 

'  Alt.  Rohirttm.  Agent,  Jii«  EdfrnUfi  W.  S.         Claek,  Mmdtt. 

J.  .  ;  jR,^^  Q^ji^  ff^^  J  52.  yi,  SB9. 

•^*  This  case  is  under  appeal,  not  yet  (1809)  discussed. 


No.  4. 

The  stock  of 
a  company, 
though  con- 
sisting en- 
tirely of  heri- 
table pro- 
perty, is,   in 
questions  of 
succession, 
held  to  be 
moveable* 


1805.     f^bruary  5.         Murrays  agcumi  Murray. 


,i: 


In  the  year  1781,  Hugh  Murray,  and  William  Murray  his  brother,  en* 
gaged  in  a  copartnery  to  sell  porter  and  ale  by  retail  in  Edinburgh*  They  had 
both  originally  been  operative  masons ;  ^nA  after  they  had  carried  on  the  b^si* 
ness  of  selling  ale  for  several  years,  they  were  induced  to  employ  the  profits  of 
their  trade  in  building  houses^  or  in  purchasing  'bouses,  and  afterward  di^^ps- 
ing  of  them.  This  traffic  in  houses  was  so  profitable,  that  the  brochers  were 
induced  to  embark  in  it  to  a  c<m8iderabl6  extent,  though  they,  at  the  Mme  tiqae, 
continued  to  carry  6n  their  former  business. 

There  was  no  written  contract  of  coparttiery  in  either  concern ;.  bait  it  was 
understood  by  both,  that  the  profit  and  loss-shotild  be  divided  equally^  1  heir 
stock  was  applied  indiscriminately  to  tile  bne^bu^ess  or  tfae  oAer..  The  pur- 
chases which  they  made  of  houses  or  areas  were  devised  ^  to  WtHiam  Mur- 
^^  ray  and  Hugh  Murray,  their  heirs  and  assignees  whatsoever  ;'^  and  to  avoid 
a  plurality  of  vassals,  the  feu-rights  Were  generally  taken  to  one  or  other  of 
the  brothers. 

In  1795,  Hugh  Murray  died,  leaving  a  widow  and  several  childreii.  Upon 
this  occasion  an  action  was  brought  by  William,  with  concurrence  of  his  brother 
Hugh's  representatives,  to  have  the  whole  of  the  property,  heritable  and  move* 
able,  which  constituted  this  joint  concern,  equally  divided.  A  proof  of  the 
t'^tal  and  value  of  the  heritable  property  was  taken,  which  was  divided  into 
two  lots,  one  of  which  was  adjudged  to  William  Murray,  and  thfc  other  to 
Thomas  Murray,  the  eldest  son  and  heir  of  Hugh.  The  nM>veables  and  stock 
were  in  like  manner  divided  into  two  parts,  one  of  which  was  retained  by 
William  Murray,  and  the  other  allotted  to  his  brother's  widow  and  younger 
children.  While  this  division  was  going  on,  it  does  not  appear,  that  the  widow 
or  younger  children  conceived  that  they  had  any  right  to  a  share  of  the  hen* 
table  property,  except  the  right  of  terce  enjoyed  by  the  widow. 

Afterward,  however,  an  action  of  reduction  and  declarator  was  brought  at 
their  instance  against  Thomas  Murray,  the  eldest  son,  concluding,  that  the 
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above  decree  of  diiristoQftfh^ti^  be  .redac^i  md  dial  the  heriuge  lallotted  to  the      No«  4« 
eUestisoQy  betag  part  of  the  %  Mock  in  tratie^f  WitUaiia  aad  Hugh  IMiumy, 
diould  be  divided  in  the  same  maimer  •Mlbeioj^veable  ^ect8« 

The  Lord  Ordioarj  sustained  tfa^  .defences.  ^Aifterw^irdt  however,  the 
Court,  upon  advising  a  petition  ^tb  answers,  r^iaitted  to  his  Lordship. to  r^ 
ceive  a  condescendence  froQ  the  pmrsi^r^ :  ^nd  allow  a  proof  before  answf^, 
A  proof  was  accordingly  t^a  ( *aQd  da«  J^d^rdina^y  took  tt^  cause  tp  r^* 
port,  reserving  to  the  Court  co  determ^tif^  MFhether  William  Murray,  the  broi^ier 
of  the  deceased,  should  be  ezanuned  as  a  witness* 

The  Court  ordered  his  examination ;  and  his  deposition  was  accordingly 
taken,  from  which,  as  weH  as  fi?om  tb?  rest  of  the  proof,  it  appeared,  that  tho 
two  brothers  understood  (hfir  jcbpartnei^rto  e^fctend  to  the  whole  of  the  houses 
wbich  diey  purcbasiad ;  and  that  they, wc)re  all  bought  with  the  view  of  being 
afterward  sold  with  f^rofil.  

Up(Mi  advising  informations  for. the  parities,  .with  the  proof  adduced,  the 
Lords  (1st  March  1804)  altered  the  ii^terlocutor  of  the>Lord  Ordinary,  and 
sustained  the  reasons  of  reduction* 

Against  thk  interloc^ti9r,  the  defender  presented  a  reclaiming  petitioi^ 
and 

Pleaded :  The  feudal  investitures  by  which  these  tenemenu  were  held,  were 
not  taken  to  a  company,  but  to  individuals,  t|^r  heirs  and  assignees*  This 
marks  dirtinctly  uponwfiom  the  succession /vi^  intended  to  devolve.  The 
copartnery,  as  far  as  related  to  thje  purchase  s^d  sale  of  .houses^  was  nothii^ 
more  than  a^  ^gri^^qipent  bi^tween,  (1^  twp  brothers,  to  have  a  joint  concern  in 
heritabl<i  propm^t.  and  in  all  the  pr9fit  aa^d  loss  that  might  attend  it.  It  is  not 
to  be  presumed  that  any  such  undeifgl^ng  ^^  intenided  to  alter  the  rules  of 
saccessbn  in  iieritab}e  pro^rty^ ,  Ic  i^  true,  j^pp^pany  stock  is  considered  as 
moveable,  so  as  to  descend  to  i^ic/ecqtprsi^ut  this  has  arisen  ^om  the  circumr 
stance,  diat  the  stock  of  a  trading  company  is  generally  in  its  own  n^ti^r^ 
moveable,  and  would  descend  to  executors,  although  it  did  not  form  any  part 
of  a  company-stock.  In  like  manner,  heritable  subjects  have  been  held  as  part 
of  a  company-stock,  When,  tbey  are  ^o  necessarily  connected  with  the  copart- 
nery, that  the  business  could  not  be  carried  on  without  them,  as  a  brewery, 
distiUery,*  or  dock-yard  ;  :  luidi;  in'  $hip'  case^f the  cellarsrwhere  the  porte^-buainess 
was  managed,  coine  lender  the  ^fscriptiom  pf .  cpmpany-stock.  But  the  princi- 
ple has  never  been  extended  to. heritable  subjects  .nowise  connected  wirli  the 
trade  which  is  carried  on.  On  the  contrary,  in  .the  case  of  x  lease  granted  to 
a  number  of  persons,  the  right  of  each  partner,  upon  his  decease^  devolves  to 
his  heir ;  Fairholm  against  Marjdribanks,  23d  January  1725,  No.  7.  p.  14558. 

Answered :  The  principle  which  regulkt^af  the  interest  of  individual  p(artners. 
in  a  company  concern,  nas  been  long  understood  and  established.  Where  a 
copartnery  is  formed,  an  artificial  person  is  created  distinct  from  the  individual 
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No.  4;  members.  The  company,  which  is  this  artificial  person,  is  to  be  the  proprietor 
of  the  whole  stock,  heritable  as  well  as  moveable.  The  interest  of  the  indivi- 
dual partner  is  merely  a  personal  claim  against  the  company,  for  bis  share  of 
the  profits  during  the  subsistence  of  the  copartnery.  Hence  it  follows,  that  an 
individual  partner  has  no  right  of  property  in  any  subject  belonging  to  the 
company;  that  company-creditors  are  preferable  over  the  stock  of  the  company ; 
and  that  the  share  of  a  partne)r  is' taken  up,  not  by  service,  but  by  confirmation ; 
Ersfcrhe,  B.  3.  Tit,  3.  §  24. ;  Nfeilson  agrinst  Rae,  19th  November  1742» 
No.  52.  p.  7 1 6  ;  Young  against  Campbell,  2Tth  January  ]  790,  No.  62. 
p.  5495. 

Such  being  the  principles  by  which  con^pany^stock  fe  regulated,  it  evidently 
makes  no  difference  whether  thalt  $t6ck  consist  of  heritable  or  of  moveable 
property.  It  is  admitted,  that  a  parttf^r^js  share  of  ion  heritable  subject,  if  oc« 
cupied  by  the  company  for  the  purposes  of  the  trade,  becotties  moveable.  But, 
if  the  place  where  the  company  trade  is  carried  on,  though  heritable  iti  its 
nature,  becomes  moveable,  there  is  no  reason  for  holding  that  the  stock  which 
is  the  property  of  the  company,  should  not  undergo  the  same  change.  It  may 
be  very  true,  that  the  stock  of  copartners  is  generally  moveable;  but. at  the 
same  time  they  are  often  possessed  of  heritable  property  to  a  great  value,  which 
they  must  be  understood  to  hold  under  the  same  conditions  as  the  rdst  of  their 
property;  Crooks  against  Tawse,  29th  January  1 779,  No.'SS.  p.  14596.  And 
the  circumstance  of  a  company  being  possessed  of  more  or  le^  heritable  pro* 
perty,  can  make  no  difference  on  the  general  rule.        ' 

It  is  true,  the  title-deeds  are  not  taken'  to  the  company^  but  to  the  individual 
partners.  But,  it  is  perfectly  clear  that  it  was  not  nleant  to'^put  the  hisiitable 
property  upon  a  different  footing  from  the  rest  of  the  company  effects ;  nor 
has  it  been  pretended,  that  those  tenements,  the  titles  of  whicfh  were  taken  in 
favour  of  the  one  or  the  other,  became  the  private  and  exclusive  property  of 
him  in  whose  name  it  was  taken.  The  whole  was  a  company  concern;  and 
the  interlocutor  cannot  be  altered,  without  an  alteration  of  the  law  with  regard 
to  copartnery  funds. 

The  Court,  upon  advising  the  reclaiming  petition,  with  answers,  by  a  great 
majority,  adhered  to  the  interlocutor. 

The  majority  of  the  Judges  were  perfectly  satisfied,  that  the  fact  of  the 
partnership  was  completely  made  out ;  and,  that  being  the  case,  that  the  right 
of  each  partner  was  of  the  nature  of  a  personal  obligation  against  the  company, 
for  a  share  of  the  profits,  whether  these  arose  from  dealing  in  heritable  or 
moveable  subjects. 

Lord  Oidinary,  Crai^,  .    Act.  Fletcher. .  Ag^"^»  ^-  Macknight^  IV,  S, 

Alt.  Inglit.  Agent,  Wm.  AlfuUr.  Clerk,  Ferrier. 

J.  Fac.  Coll.  No.  1 97.  yi.  44  U 
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1805.     Marth  5.         Campbejll  against  Bourchier,  and  Others. 

No.  5. 

Alexander  Campbell  of  Werton,  in  the  county  of  Middlesex,  was   Whether  the 
creditor  to  Macfarlane  of  Macfarlane,  to  the  extent  of  ^1000,  and  held  a  per-  ^^udj^tiorT 
sonal  bond  for  that  sum,  executed  in  the  Scotch  form,  payable  to  him,  his  is  to  render 
heirs,  executors  and  assignees.  ^  whollheri- 

The  affairs  of  Macfarlane  having  gone  into  disorder,  he  conveyed  certain  table,  if  the 
estate^  belonging  to  him  in  Jamaica,  and  also  the  estate  of  Arroquhar,  and   f^^^  ^  P^* 
others  in  Scotland,  to  trustees,  for  the  benefit  of  his  creditors,  with  the  usual   ^^^  property 
powers,  to  sell  and  divide  the  fund,  according  to  their  respective  debts  and   not  subject 
preferences.     Mr.  Campbelt acceded  to  this  trust;   but  some  of  the  creditors   diction ofthc 
refused  to  concur  in  the  measure,  and  proceeded  to  adjudge  the  Scotch  estates,   law  of  Scot- 
Upon  this,  the  acceding  creditors  assigned  their  debts  to  a  trustee,  for  the  pur-  ^^ ' 
pose  of  leading  an  adjudication ;  and  decree  was  obtained  by  them  in  the  month 
of  August  1781. 

In  June  1781,  Mr.  Campbell,  who  was  domiciled  in  England,  made  a  will 
in  the  English  form,  by  which  he  devised  the  greater  part  of  his  fortune  to 
Thomas  Bates  Rous,  and  others,  as  executors  in  trust,  for  c^tain  purposes. 
To  his  brother,  Campbell  of  Ardchattan,  his  heir-at-law,  he  left  an  annuity 
of  JC20O  during  his  life,  and  certain  legs^des  to  his  children. 

Mr.  Campbell  died  soon  after  eiKCuting  this  settlement ;  and  the  estate  t>f 
Macfarlane  in  Scotland  was  brought  to  a  judicial  sale  in  1 784.  The  dividends 
upon  Mr.  Campbell's  debt,  arising  from  the  price  of  this  estate,  amouxzted  to 
j?286,  and  were  claimed  by  Ardchattan,  as  his  brother's  hehr-at-law,  upon  the 
groimd  that  the  debt  had  been  rendered  heritable  by  adjudication,  and,  there* 
fore,  being  Scotch  heritage,  could  not  be  disposed  of  by  a  testamentary  deed. 
In  this  the  executor  acquiesced.  Various  dividends  were  likewise  received 
from  the  Jamaica  property,  to  the  extent  of  upwards  of  jf 800 ;  and  a  final 
dividend  having  been  at  length  declared,  Macfarlane's  trustees  required  to  be 
discharged*  And  here  the  question  occurred.  Whether  a  discharge  should  be 
granted  by  Campbell's  executors,  or  by  his  heir*at4aw  ?  To  ascertain  this 
point,  an  action  was  raised  by  the  executors  against  the  trustees,  who,  at  the 
same  time,  brought  a  process  of  multiplepoinding  against  the  executor^,  and 
Robert  Campbell  the  heir-at-law. 

The  Lord  Ordinary  coi^oined  the  processes,  and  reported  the  cause.  The 
heir 

Pleaded  :  Succession  in  heritage  must  be  regulated  by  the^t^  rei  sita.  It 
has  accordingly  been  found,  that  money  due  to  an  Englishman,  Upon  an  heri- 
table bond  in  Scotland,  cannot  be  conveyed  by  testament ;    Melville  against 
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No.  5.  Drummond,  July  dd,  1634,  No.  41.  p.  4483  ;  Durie  against  Coutts,  Novem- 
ber SOth,  1791,  No.  140.  p.  5595  ;  Davidson  against  Kidd,  December  20th, 
1797,  No.  142.  p.  5597*  A  subject  is  to  be  accounted  heritable  or  moveable, 
with  regard  to  succession,  according  to  its  situation  at  the  time  of  the  person's 
death  whose  succession  is  in  question.  The  sum,  therefore,  in  medio^  must 
be  considered  as  it  stood  at  the  time  of  Mr.  Campbell's  death,  secured  by  ad> 
judication  on  the  estate  of  Arroquhar. 

By  the  law  of  Scotland,  a  moveable  debt  becomes  heritable  by  the  accessiba 
of  an  heritable  security,  either  voluntary  or  judicial.  The  law  does  not  ad- 
mit of  any  division  of  the  debt,  so  as  to  make  it  partly  heritable  and  partly 
moveable ;  but  the  whole  becomes  heritable,  from  whatever  fund  payment 
may  ultimately  be  recovered;  Erskine,  B«  3.  Tit  2.  §  14.;  Kimumoad 
against  Rochead,  November  6th,  1739,  No.  187*  p.  5590;  Munro  against 
Alexander,  May  21st,  1794,  No.  103.  p.  5548.  Consequently,  the  sum  m 
tnedio^  was  not  comprehended  under  the  personal  estate  of  the  late  Mr.  Camp- 
bell,  and  could  not  be  conveyed  by  his  testament,  but  devolved  upon  die  hebr- 
at-law. 

This  doctrine  cannot  be  at  all  afeaed  by  the  domicil  of  the  creditor*  The 
jm  crediii  is  not  to  be  confounded  with  the  funds  out  of  which  it  is  to  be  paid. 
The  latter  may  be  lieritable  or  moveable  ;  or  they  may  be  partly  the  one  and 
partly  the  other,  according  to  circutnstances :  Theyta  crediii,  however,  cannot 
partake  of  both  qualities,  but  renuuns  one  and  the  same.  It  is  a  mistake  to  sup* 
pose,  that  Mr.  Campbell's  interest  in  the  estate  of  Arroquhar,  amounted  only  to 
the  dividend  whith  has  be^i  received  from  it^  m  consequence  of  the  judicial 
sale^  His  interest  was  equal  to  the  sum  contained  in  the  peracmal  bond,  with  the 
annoal-irent  and  accumulations  for  which  the  adjudication  was  led.  The  per* 
sonal  right  in  the  bond  was  merged  in  the  adjudication  ;  and  any  acdon  com* 
petent  against  the  person  or  effects  of  the  debuir,  is  merely  a.  privilege  bestow* 
ed  by  law  on  the  holder  of  the  adjudication^  and'  an  accesttry:  to  it.  Eirerjr 
part  of  the  debt  was  equally  secured  upon  the  estate  of  Arroquhar,  tb<mgh  k 
was  too  much  exhausted  by  other  securities  to  be  able  to  dischaige  the  whole  ; 
and  consequently  the  whole  debt  must  be  held  to  be  heritable. 

To  make  any  alteration  in  the  law  according  to  the  dotk^idl  of  the  creditor^ 
and  to  bold,  that  the  debt  was  partly  heritable,  and  partly  moveaUe,  would  have 
the  effect  of  preventing  a  foreigner's  heritable  succession  in  this  country  from 
being  distributed  according  to  any  fixed  rules,  and  would  make  it  depend  oki 
accident,  the  interference  of  third  parties,  the  wilt  of  his  ddkot  or  of  his  exe- 
cutors. 

Answered :  Debts  are  incorporeal  in  their  nature,  and  incapable  of  havrng 
any  actual  situs.  It  was  long  a  matter  of  dispute  whHiber,  inr  point  of  s^cces- 
sion^  they  were  to  be  regulated  by  the  law  of  the  creditor's  domicil  to  whoh% 
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the  right  attached;  or  that  of  the  debtor  upon  whom  the  obligadoQ  lay*  and      Mo^  5, 
where  the  debt  was  to  be  made  effectnaL    But  it  has  been  now  finally  settled 
that  the  law  td  the  creditor's  domicil  must  be  the  rule  of  distribution* 

The  creditor  Mn  Campbell^  though  a  Scotsman  by  births  was  for  many 
years  domiciled  m  England,  bo  that  the  law  dE  England  became  the  rule  of 
distribution  in  the  whole  of  his  personal  succession.  But  not  only  l$  the  de^jt 
in  question  subject  to  the  law 'of  England,  with  respect  to  succession^  but  the 
itmd  in  medh  is  an  English  fimd,  being  the  proceeds  of  the  debtor's  estate  in 
the  Isknd  of  Jamaica,  which  at  the  time  of  the  creditor's  death  was  unsold.  In 
every  view,  therefore,  the  succession  Co  this  fiand  most  be  governed  by  the 
law  of  England. 

There  is  no  occasion,  accordingly,  for  disputing  the  doctrine  pldadod  by  the 
heir-at-law,  whh  regard  to  debts  partly  secured  by  adjudication,  being  j^holly 
heritable  by  the  law  of  Scotland.  But  that  is  a  doctrine  entirely  confined 
to  the  law  of  Scotland,  and  peculiar  to  it.  In  England,  a  debt  continues  per- 
sonal, though  secured  by  mortgage.  The  opposite  doctrine  is  peculiar  to  the 
municipal  law  of  Scotland;  Voet,  L.  1.  T.  8.  $  27;  having  no .  foundation 
either  in  the  jtis  gentiuml  or  in  the  nature  of  the  thing,  and  which  therefore 
ought  to  have  no  inihience  in  the  succession  of  persons  whose  domicil  is  not 
within  Scotland.  A  creditor  domiciled  in  Englsmd  or  Scotland,  may  have  se- 
curities for  the  same  debt,  not  only  in  these  countries,  but  in  every  quarter  of 
the  world.  The  countries  in  which  he  has  these  securities,  may  each  have 
laws  of  succession  peculiar  to  itself ;  and  it  is  impossible  that  the  successbn  to 
the  whole  debt  can  be  regulated  by  the  law  of  each  country,  where  there  is  a 
security  for  it.  Where  there  are  real  securities  in  one  or  more  countries,  the 
real  estate,  or  what  is  drawn  from  it,  will  devolve  according  to  the  law  of  heri* 
table  succession  in  that  country  ;  but  the  only  rule  for  che  distr^ution  of  the 
surplus,  must  be  according  to  the  domicil  of  the  creditor,  being  a  mere  per- 
sonal debt ;  and  it  is  not  denied,  that  according  to  the  law  of  England,  the 
executors  are  entitled  to  the  fimd  in  medU. 

The  Lords,  (February^,  1804;,  upon  report  of  Lord  CuUen,  and  having 

advised  the  mutual  informations  for  the  parties,  prefer  the  executors  to  the 

sum  in  medio^  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly."  This 
interlocutor  was  pronounced  by  the  narrowest  majority. 

Upon  advising  a  reclaiming  pethion,  with  answers,  there  being  ^11  great 
difference  of  opinion  on  the  Bench,  and  the  case  involving  a  question  of  generaT 
law,  the  Court  appointed  counsel  to  be  heard  in  presence. 

Counsel  were  accordingly  heard. 

After  which,  the  Court  adhered  to  the  former  interlocutor,  preferring  the 
executors  to  the  fund  in  medio. 

The  Lord  President,  and  some  other  Judges  whowei»efor  preferring  the 
heir-at-law,  conceived  that  it  was  contrary  to  principle  to  hold  any  debt  to  be 
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No.  S.  partly. heritable  and  partly  moveable  ;  that  accordingly  the  law  o£  Sodtlancl 
held  this  debt  to  be  wholly  hmtable,  and  that  the  domicil  of  the  cneditor  could 
not  alter  the  legal  effect  of  a  Scotch  heritable  Mcurity,  which  must  be  goVemed 
by  the  same  rules,  whether  the  creditor  was  a  native  or  a  foreigner.  The  ma- 
jority ^f  the  Court  admitted  the  doctrine  to  be  well  founded,  so  far  as  r^arded 
^be  law  of  Scotland,  but  were  of  opinion,  that  the  Scotch  law  could  not  be  ad- 
mitted as  the  only  rule  in  deciding  this  case.  It  was  observed,  that  the  plea 
maintained  by  the  heir-at-law  in  this  case,  would  lead  to  consequence  altogether 
inconsistent.  Suppose  a  creditor  were  to  lead  an  adjudication  of  heritable  pro- 
perty belonging  to  his  debtor  in  this  country,  and  at  the  same  time  obtain  over  a 
tenement  in  England,  belonging  to  his  debtor,  a  real  lien  of  the  same  nature,  the 
two  estates  being  differently  devised,  there  was  no  reason  for.  holding  that  the 
English  law  should  cease^with  regard  to  the  tenement  in  England,mere4y  because 
the  creditor  had  availed  himself  of  the  law  of  Scotland,  by  adjudging  an  estate 
there.  The  only  mode  by  which  questions  of  this  sort  can  be  extricated,  is  by 
giving  effect  to  the  law  of  each  country,  with  regard  to  that  part  of  the  debt 
recovered  from  property  situated  within  its  jurisdiction.  This  had  been  done 
in  the  present  case,  the  heir-at-law  having  received  the  proceeds  of  the  Scots 
estate,  and  the  executors  the  proceeds  of  the  estate  in  Jamaica. 

To  this  observation,  it  was  replied.  That  the  case  put,. seemed  to  relate  to 
the  succession  of  the  debtor,  and  not  to  that  of  the  creditor ;  and  besides,  it 
supposed  the  nature  of  the  debt  to  be  changed  by  some  step  taken  in  England 
or  Jamaica,  as  well  as  by  the  adjudication  in  Scotland,  which,  were  it  true, 
would  make  the  case  still  more  clear  in  favour  of  the  creditor's  heir.  But,  in 
fact,  the  nature  of  the  debtwas  changed  by  the  adjudication  alone,  being  changed 
from  personal:  into  heritable,  and.  this  was  precisely  the  state  of  it  when  the 
original  creditor  died ;  in  consequence  of  which  the  right  to  the  debt,  and  the 
whole  debt,  passed  to  the  heir,  as  the  only  person  that  could  make  up  a  title  to 
it.  The  instrument  of  debt  itself  is  therefore  to  be:  delivered  up  to  him  as  his 
property ;  and  he  alone  can  discharge  it.  He  alone  ^as  entitled  to  n^ake  a 
claim  upon  the  Scots  estate  of  the  debtor  for  payment ;  and  in  order  to  draw 
the  dividend  which  actually  accrued  to  him  out  of  the  price,  it  was 
necessary  for  him  to  claim,  not  for  a  part  of  the  debt  only,  but  for 
the  whole.  He  was  likewise  bound  to  convey  the  whole  debt  to  the 
purchaser,  a^  a  collateral  security  for  his  purchase  ;  saving  always  bis 
own  right  of  recovering  the  balance,  which  still  remained  due  to  him 
of  the  debt,  out  of  the  other  ibnds  and  estate  of  the  bankrupt-debtor^ 
whether  real  or  personal,  or  wherever  situated,  after  applying  his  share 
of  the  price  arising  from  the  heritable  estate  in  Scotland,  which  was 
all  that  he  could  get  out  of  that  estate.  It  is  a  matter  of  indifference  to  the 
debtor,  whether,  upon  the  death  of  the  original  granter,  the  right  of  recovering 
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payment  belongs  to  one  person  in  right  of  the  creditor,  or  to  another.  This  No*  5« 
is  a  question  merely  among  these  heirs  themselves ;  and  no  instance  ever  oc- 
curred, or  can  be  figured,  of  one  and  the  same  debt  bdng  divisible  between  an 
heir  and  an  executor,  unless  in  consequence  of  collation,  or  by  some  special 
deed  of  the  ancestor  directing  it  to  be  so  done.  The  debtor  may  be  in  bona  fide 
to  pay  to  any  person  who  comes  with  an  ostensible  title,  whether  heir  or  exe- 
cutor, and  it  may  be  hard  to  make  him  pay  twice,  but  there  is  no  such  ques- 
tion here ;  for  die  money  recovered  is  in  medio  ;  and  the  sole  question  is,  to 
what  har  it  belongs,  which  question  can  only  be  resolved  in  one  way.  If  the 
right  was  moveable  at  the  ancestor's  death,  it  belongs  to  his  nearest  in  kin  or 
executor.  If  rendered  heritable  by  the  adjudication,  it  passes  to  his  heir ;  and 
that  this  last  was  to  be  the  effect  of  the  adjudication,  we  must  presume  that 
the  creditor  was  iuUy  aware,  when  he  gave  orders  for  attaching  a  land  estate 
in  Scotland  in  that  manner  for  his  j>ayment. 


Lord  Ordinary,  CuBmu  For  Heir,  ErsUne^  Cramtwn.  Agent,  Ar.  Smniont  W.  S. 

For  Ezecttton,  S^SOttr-Gaieral  Blair,  Rou.  Agent,  Jos.  Thomoth  W.  S. 

J-  Fac.  CtIL  No.  203. /ki  451. 
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HERITAGE    and    CONQUEST. 


1625.    yufte  24. 


HxiRs  of  the  Earl  of  Dunbar  Competing, 


'T'HE  Lords  fend  a  tack  disponed  to  the  Earl  of  Dunbar  and  his  heirs-male 
succeeding  to  bim,  by  proving  of  brieve,  to  pertain  not  to  the  heir-male 
of  conquest,  who  was  John  Home  of  Shcgden,  the  elder  brother,  bat  to  the 
heir-male  descending,  viz.  the  younger  brother,  and  this  notwithstanding  it 
^M  objected,  that  the  E.  of  Dunbar  had  one  general  of  his  own  body,  viz. 
his  daughter,  and  that  there  could  not  be  two  heirs  general,  viz.  one  lineal* 
and  another  collateral ;  and  also,  notwithstanding  of  the  word  "  succeeding,*' 
which  was  contended  should  be  respected  heirs  succeeding  to  lands. 

F»l.  Die.  V.  I.  p.  37^.     Kerse,  MS,  fol.  130. 


No  I. 

A  tack  be- 
lon-zs  to  the 
heir  of  line, 
although  con- 
quest by  the 
defunct.    See 
No  a.  infra^ 


1663.     June  23. 


Umquhil 


Ferguson  against  Ferguson, 


_._^, —    _  Fprguson  in  Restalrig,  having  a  tack  set  to  him  by  the 

Lord  Balmerino  for  certain  years,  his  eldest  brother^s  son,  as  heir  of  conquest, 
and  his  •  youngest  brother^s  son,  as  heir  of  line,  competed  for  the  mails  and  du-' 
ties  of  the  hmds. 

The  Lords  found  the  tack  to  belong  to  the  heir  of  line,  albeit  it  was  con- 
quest  by  the  defender. 

Fol.  Die.  V.  I.  p.  375.     Stair,  v.  up.  193. 


No  2. 

Found  aa 
above* 


1675.    July  7. 


Robertson  against  Lord  Halkkrtom. 


The  Laird  of  Halkerton  having  granted  a  bond  to  his  daughter,  '  obligeth 

•  him  and  his'  heirs  to  infeft  her  in  an  annualrent  of  loo  merks  out  of  certain 

•  lands  expressed,'  and  containing  thereafter  a  clause  of  requisition  and  rever- 
don ;  she  having  died  without  children,  Sir  Patrick  Falconer,  her  immediate 
younger  brother,  having  eotered  heir-general  to  her,  assigns  the  bond  to  Ro- 

32  O  a 


No  3. 

A  fithet 
granted  bond 
to  hit  daugh- 
ter, obliging 
himself  to 
infeft  her  ia 
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CONQTJEST. 


No  3. 

an  annual - 
rent  out  of 
certain  lands. 
The  bond 
contained  a 
power  to  her 
to  call  for  the 
piincipal  sum 
upon  requisi- 
tion.   Found, 
that  the  bond 
being  princi- 
pal I J  con- 
eel  v'ed  as  an 
annual  rent- 
right,  though 
having  a 
clause  of  re- 
qaifition,  fell 
to  the  heir 
cf  conquest. 


bert  Robertson  for  necessaries  furnished  by  him  to  Sir  Patrick,  and  now  pttrsaey 
the  Lord  Halkerton,  debtor  in  the  sum,  for  payment  of  the  1000  merks,  on 
which  it  was  redeemable,  and  that  by  virtue  of  tlie  clause  of  requisition.  The 
defender  alleged  absolvitor,  because  the  right  of  this  bond  did  belong  to  Sir 
Patrick,  the  pursuer's  cedent,  as  heir  general  or  of  line  to  his  sister,  because  it 
being  conquest,  it  did  not  descend  to  Sir  Patrick^  her  younger  brother,  but  did 
ascend  to  Sir  John  her  eld^r  bK>tJier,  and  his  fatirs^^To  the  &F6t  cbe  pursuer 
answered^  imo,  That  this  is  jus  tertii  to  the  defender ;  ido^  The  right  of  this 
bond  must  fall  to  the  heir  of  line,  not  to  the  heir  of  conquest,  because  de  jure 
communis  the  younger  brother  \%  heir  of  line  and  heir  general,  and  to  him  doth* 
belong  universum  juSj  and  he  is  liable  for  the  whole  d^bt ;  and  albeit  there  be  a 
special  statute  of  King  Robert's*,  *•  declaring  lands  and  tenements  acquired  by  ^ 

•  mid-brother  to  ascend  to  his  immediate  elder  brother,  who  thereby  is  denomi- 

•  nated  to  have  an  heir  of  conquest ;'  yet  that  being  ^init  tiie  common  ktir,r 
is  not  to  be  extended,  and  thciefMC  cun  oi\\y  take  place  in  the  Cj«e  rf  land* 
and  tenements  where  there  rs  a  co.npiete  real  right ;  bat  if  the  right  be  incom- 
plete, it  gives  no  right  to  the  land,  and  is  but  a  personal  right,  and  Ht  best  jus 
ad  rem,  not  in  re,  and  therefore  the  statute  ought  not  to  be  extended  thereunto  i 
according  to  which  Skeen,  explaining  conquest,  and  wh^t  befalls  the  gWtuX 
keir,  doth  only  except  *  lands  and  tenements/  but  '  declav€4  reversums  tp  b«* 

•  long  to  the  heir-general ;'  and  Craig  cxpresseth  hin^self  in  the  saoje  way, — It 
was  replied  for  the  defender,  We  are  npt  now  to  debate  what  were  fit  to  be&U 
to  the  heir  of  conquest,  there  being  great  reasons  that  even  lands  and  tenements 
should  rather  have  descended  to  th«  knr  of  hue,  who  hath  the  whole  burden  ; 
but  seeing  that  statute  is  made,  it  is  to  be  considered  what  is  the  import  there- 
of, and  what  by  consequence  and  analogy  is  suitable  thereto,  and  to  the  deci- 
sions of  the  Lord  heretofore ;  by  which  it  is  evident  that  in  the  time  of  that -sta- 
tute, sasine  was  not  requrslte,  but  the  disposition  or  charter,  with  poss^tsfiooi 
was  sufficient ;  and  therefore  the  superveniency  of  a  statute  requirijqg  S4sio(^ 
cannot  alter  the  case,  seeing  the  disposition  of  this  annualrent  hiSltb  att^i^ed 
possession  by  frequent  payment  thereof,     ido.  It  were  xnost  incongmow  Wid 
inconsistent  that  an  absolute  disposition  of  lands  acquired  by  a  middk  brother 
or  sister,  having  a  clear  destination  for  infefcment,  should  not  befall  to  the  heir 
of  conquest ;  as  if  the  infcftment  had  been  obtained  for  the  chief  ground  of 
the  succession  of  heirs,  being  tb«  wiU  nA  destination  of  the  fiar,  it  is  always 
esteemed  to  have  the  same  effect  as  if  it  were  complete  ;  and  upgn  that  ground 
obligements  for  b  /rrowed  money  were  ever  esteemed  heritable,  if  there  were 
but  an  obligment  to.  pay  annuahent,  till  the  year  1641,  and  are  yet  heritable, 
if  they  have  but  a  giineral  clause  of  infeftment  for  annualrent ;  and  therefore 
the  right  of  conquest  lands  T>y  disposition,  though  it  be  incomplete,  must  ascend 
to  the  heir  of  conquest,  which  must  also  necessarily  hold  in  aonu^lcents  ^^^ 
quired,  and  likewise  in  apprisings;  whereunto  Sir  Thomas  Hope  gives  hi^opin^n; 
and  tiiougti  the  case  of  reversions  be  much  more  doubtful,  being  but  personal 

^  Stat.  Robert  3d|  cap.  j. 
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lifirmpaQfiOts  ^rci$utwndauiff  jtt  teeiog  hy  f tatute  thty  are  imde  ved}  lights  to  af.  No  3. 
feet  thcLgroMAd  afaiQ$t  siBguhr^ttccessQSft  w|>m  registrated,  the  Lords  have  fou&d 
irc  veisioQs  acquired  b/  nud^brothers  lo-asoend  lo4he  elder  brother ;  as  it  is  ohserTed 
in  the  case  of  Fitc^rns^  where  theve  hw^  three  brothers,  Heorx,  Robert,  and  Mr 
Johi^  Mr  John  the  youDiger^brotheff  gaf  ea  right  of  reyersioa  of  certain  lands  to  Ro- 
bept  the  mid-bfoth^,  who  dyiiig  without  issue,  in  a  OMBpetiticii  factwixt  Henry 
.  his  eldest  brother,  and  Mr  John  bis  youiigest  brother,  both  ckiming  the  rerersioia 
to  be  delivered  to  ifaexn  as  hafving  b»6t  ri|gh(»  the  Loum  found  that  the  rever- 
sion did  beloi^g  to  Henrj,  Robert's  elder  brolbef ,  and  not  to  Mr  John  bis  jounger 
brother,  albeit  he  was  most  favanrabkf  si3  haying  granted  the  reversion  himself 
neitber  had  Robert  the  mid-brother  ^fs^uire^  tfee  lai^  hc§sfit  the  wadaet^.-^It 
was  dufJifd  for  the  jiufiHaer,  Thft  wbateFev  mi^  be  pretended  in  disqpnsitioiis 
of  lands  or  axmualreAts,  though  f\ol  cfuaplate,  jret  k  can  ba.ve  no  consequence 
a^  to  bc^ds  of  borrou^d  oioiKi^y,  vvlierein  pastil  fojr  their  further  security  ad« 
jfict  clauses  of  infeftment  i^  an  ^nauairent  goMfd%  or  particularly,  yet  do 
seldom  make  use  thereof  j  and.it  cannot  be  thought  that  thefclby  they  intended 
to  make  thmr  anms  ascend  to  ap  le^er  bmtber  w  prejiudiee  qf  the  younger  bro- 
ther, who  is  heir  ganeralj  an4  Jgw^si,  bear  the  d^bt  and  the  burdens  of  auccession* 
as  tutors,  8&C. 

Th£  Lords  found,  That  this  boa;d  in  .q«psCV>a  bandng  principally  £spoAed  Bst 
annuakent,  ^heit  tbeie  was  aubjioiAed  a  clause  af  requiaition  and  reversion,  that 
U  did  belong  to  the  heir  of  conqupst,  ai^  thflt  the  pursuer,  as  baying  assigna^ 
tioA  SxoWf  (1^  h^ir  of  ]^»  h^d  jhi  rjg^  thai^tOr 

f^,.  Dk^  .V.  k.p^S  7ffw    Mtair.  v.  a.  ^.  33 ft* 

*p*  Dirleton  reports^  thf  isacae  case  r^ 

The  deceased  Lord  TTnllrrrtnn  bring  nMige fl,  bj  rnntnrt  betwixt  him  and  his- 
deceased  father,  to  infeft  Mrs  Margaret  Falconer  his  sister  in  an  annualrent  of 
the  principal  sum  of  1000  raerks  out  of  the  lands  of  Halkerton,  redeemable 
upon  lOQO  merks,  and  to  pay  the  principal  sum  upon  requisition,  Sir  Patrick 
Falconer,  iinmediate  younger  brother  and  heir  of  line  to  the  said  Mrs  Margaret, 
assigned  the  said  sum  and  contract  in  favour  of  Robert  Robertson  ;  and  the  ^ald 
Robert  having  intentcd  action  against  the  now  Lord  Halkerton,  as  representing 
his  fathei',  it  "V^s  alleged^  That  the  said  sum  being  conquest  in  the  person  of 
the*  said  Mrs  Margaret,  did  not  belong  to  the  heir  of  line,  but  to  the  imme- 
diate elder  brother  as  heir  of  conquest. 

The  Lords  having  heard  the  cause  in  presentia^  and  being  resolved  to  decide 
the  question  betwixt  the  heir  of  Knc  and  the  heir  of  conquest,  as  to  heritable 
bonds,  bearing  such  obligments  to  infeft,  which  had  been  often  before  in  agita* 
tion,  but  never  decided  but  in  the  time  of  the  English,  did  find,  That  the*  said 
bond  and  sum  did  belong  to  the  heir  of  conquest,  who  would  have  succeeded 
in  case  the  right  had  been  perfected  by  an  infeftment. 

*  See  Succession. 
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.No  3*  Some\oif  the  Lords  were  of  the  opinion.  That  bonds  of  that  nature  should 

belong  to  the  heirs  of  line,  for  these  reasons,  two,  That  the  heir  of  line  is  ge- 
neral heir  and  successor  in  universum  jus^  iam  active  qnam  passive ^  and  is  liable 
to  the  t)nus  tuicla^  and  other  burdens ;  and  penes  quern  onus^  penes  eundem  etnolU" 
fnentum  ;  unless  the  benefit  of  succession  be  provide^  otherwise,  either  provisi^ 
vne  bominis,  in  the  case  of  tailzies,  or  4e^is ;  and  there  is  no  law  settling  upon 
the  heir  of  conquest  the  right  of  succession  as  to  heritable  bonds,  whereupon 
no  infcftment  has  followed.  And  the  law  of  the  Majesty,  ^^ko«  attach,  c.  88.  J 
is  only  in  the  case  of  terra  et-  tenementa  ei  feuda^  as  appears  by  the  very  words 
of  the  said  ancient  laws,  atid  by  Craig,  and  Skeen  de  -verborum  signijieati$7ie,  is . 
verba  conquestus^  and  verbo  breve  de  morte  aniecessoris.  udo^  As  bonds  cannot 
be  called  heritage,  so  they  cannot  be  esteemed  to  be  coni^uest ;  iieritage  being 
properly  lands,  wherein  a  person  succeeds  as  heir  lo  his  predecessor ;  and  if  the 
heir  of  conquest,  who  is  now  found  to  have  right  to  such  bonds,  should  decease, 
though  the  same  would  descend  and  beleng  to  the  heir  of  line,  yet  such  bonds 
cannot  be  called  heritage  ;  and  miners  qui  nm  tenentur  placitare  de  bareditate 
paterna,  could  not  plead  the  same  privilege  in  the  case  of  heritable  bonds. 
'  3/10,  Lands  and  fmda  can  only  be  said  to  be  heritage-,  or  to  be  conquest, 
when  parties  have  a  real  right  to  the  same  by  infefiment ;  but  as  tcr  bonds,  thej 
do  not  settle  ji//  in  ri,  but  at  the  most  a  jus  ad  rem, 

4/0,  Comprisings,  dispositions,  -and  reversions,  being  more  of  the  nature  of 
conquest,  especially , reversions,  which  are  real  rights,  and  do  militate,  not  on\j 
against  the  grantors,  but  singular  successors,  do  descend  and  pertam  to  the  heir 
of  iine,  and  not  to  the  heir  of  conquest*    See  No  6»  injraj. 

Dirleton^  No  295.  p.  144. 

^^*  See  this  case  by  Gosford,  voce  Succession. 


N0.4. 


No  5. 


*.'. 


167b,    yuly  %i.  A*  against  B. 

This  day  the  Lord  Craigie  reported  a  competition  between  an  elder  and  a 
younger  brother,  as  to  the  right  of  an  heritable  bond  due  to  the  middle  brother, 
bearing  a  clause  of  infeftment,  but  no  infeftments  following  j  which  the  Lords 
found  to  belong  to  the  elder  brother  as  heir  of  conquest. 

FoL  Die.  V.  I.  p.  375.     St  air  t  v.  2.  p.  456. 


161$.    February  2^.  A.  against  B. 

A^oMPRisiKo,  on  which  no  infeftment  had  followed,  was  found  to  belong  to 
the  elder  brotber. 

'  FoL  Dic.v.  1.  p.  375.     Dirleton. 

%*  See  this  case,  No  3.  p.  2448. 


*# 


HERITAGE  ajto  C0NQXJEST»  5609 

•  •  • 

1677.    June  zt.        John  Ambxrson  against  William  Akbxrson. 

No  6# 

In  an  exhibirion  and  delivery  of  cvidcnts  of  several  lands,  which  were  com-  Found  in  con- 
prised  by  Robert  Andenon,  at  the  instance  of  the  said  John,  as  heir  of  conquest^  the  ^hoy%^ 
against  William  Anderson,  it  was  alleged  for  the  defender.  That  he  being  serv- 
ed heir  of  line  to  the  said  Robert,  as  being  his  immediate  younger  brother,  he 
had  the  only  right  to  the  evidents  of  the  taid  lands  comprised,  because  the  de* 
funct,  their  brother,  was  never  infeft  upon  his  comprising. — It  was  replied^ 
That  notwithstanding  there  was  no  real  right  by  infeftment,  yet  the  compris- 
ing being  a  real  diligence  against  the  lands,  whereupon  infeftment  may  follow,^ 

the  same  did  belong  to  the  heir  of  conquest,  and  not  to  the  heir  of  line, 

The  Lories  did  repel  the  defence,  in  respect  of  the  reply,  being  raoyed  upon, 
that  consideration,  that  by  a  late  pratique  in  a  case  of  Falconer  and  Robertson, 
No  3.  p.  5605.  there  being  a  bond  granted  for  provision  of  a  daughter,  bearing 
a  precept  to  infeft  in  an  annualrent  of  the  land,  albeit  no  infeftment  had  follow- 
ed during  the  father^s  lifetime,  yet  it  did  belong  to  the  heir  of  conquest ;  but  as 
it  was  my  opinion  in  that  case,  that  the  subject  being  only  an  heritable  bond  for 
a  provision  to  a  daughter,  wheceupott  no  infeftment  followed^  so  she  dyiiig, 
it  ought  to  have  fallen  to  the  heir- of  line,  for  reasons  thereinr  set  down;, 
so  for  these  same  reasons  there  being  nothing  in  the  persen  of  the  de- 
funct but  a  naked  comprising,  and  no  sasine  nor  charge  against  the  superior,, 
much  might  have  been  said  for  the  heir  of  line  in  this  cause.  There  was  like- 
wise a  debate  as  to  the  lands  in  Holland,  wherein  their  defunct  brother  died  iiu 
feft,  according  to  their  consuetude,  and  so  did  fall  by  their  law  to  all  their 
brothers  and  sisters  equally,  if  Anderson  the  elder  brother  h'dd  Jus  primogeni- , 

turce,  and  might  detain  the  whole  principal'  evidents  of  that  conquest.^ 

The  Loii0s,  after  reasoning,  did  find,  That,  seeing  by  the  law  of  Holland  all 
successors  who  were  ejusdem  gradus  did  succeed  alike,  and  the  eldest  brotheif 
bad  no  election  ;  so  in  this  case  there  being,  three  qx  four  brothers  and  sisters, 
the  eldest  having  but  one  interest,  could  not  have  the  sole  keeping  of  the 
whole  evidents,  but  only  a  transumpt,  such  as  might  make  faith  in  Holland  ;. 
and  the  rest  being  the  major  part,  should  have  the  keeping  thereof,  upon  secu- 
xity  to  make  them  furthcoming. 

'    Fol.  Die.  n).  I. p.  375.     G&s/ordyMS.p.  666.  No  986.  &  987. 


1706.     January  2^.  B^gbis  against  Bepbie,  j^q  y^ 

Bonds  scclud* 

Mr  Alexander  Wedderburn  having  granted  a  bond  of  1000  merks  to  the  cTcfcend^not'* 

*  deceased  John  Begbie,  and  his  heirs  (secluding  executors)  tliere  fulls  in  a  com-  *°  '*^^"  °^ 

petition  betwixt  the  creditors  of  the  immediate  elder  brother,  who  claims  the  butroiuus 

sum  as  heir  of  conquest,  and  the  younger  brother,  who  alleges  the  same  falls  ^    ''^^' 
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No  7.  to  him  as  heir  of  line  ;  and  for  whom  it  was  alleged^  That  the  heir  of  cmqaest 
has  only  right  tn  iaridsntid  tehcmenoi;  the  pvitikge  o£  the  hrtr  of  conquest 
being  derived  from  the  feudal  law,  which  is  clearly  expressed  io  the  book  q£* 
^ioniam  Attachiamenta^  or  Baron  Laws,  cap.  J8.  and  cap.  97. ;  and  therefore 
heirs  of  line  bavte  right  to  heirship  moveablics,  and  to  tacks  and  pensions,  thougl* 

these  be  conquest. 

It  was  answered  ;  That  whatevier  b«  mdulged  to  heir3  of  line  as  to  mayeabl^ 
which  are  perishable  goods,  or  to  tacks  and  pensions,  which  are  hardly  to  be 
reckoned  heritage,  that  is  not  to  be  extended  to  heritable  bonds  ;  and  there  is  no 
difference  betwixt  a  bond  secluding  erecntors  and  a  bond  containing  a  clause 
for  infefting  the  creditor :  And  the  citations  adduced  do  not  clear  the  point ; 
for  nx)thing  is  there  pXj>ressed  concerning  such  heritable  obligations,  but  onl/ 
that  lands  ascend^ 
.  "  The  Lords  preferred  ttic  heir  of  line.** 

foi.  Dk.  V.  I.  p.  375.    Dalrymfte,  No  73-  p.  94. 

*«•*  tountyainhall  reports  the  same  case-: 

ToxN  BxGBiK  having  lent  1000  inerks  to  Mr  Alexander  Wedderburn,  adyo-  ^ 
-cate  takes  the  bond  payable  to  himself,  his  heirs  and  assignees,  but  scpluding 
his  executors.  He  dying,  Patrick,  bis  immediate  elder  brother,  serves  himself 
heir  of  conquest  to  him,  and  claims  the  sum  as  acquired  by  his  second  brother's 
industry.  William,  >the  immediate  younger  brother,  serves  as  heir  of  line,  and 
he  claims  it  eo  nomine^  as  Ming  to  him  by  the  usual  course  of  succession.  Mr 
^.eddcjrt)um,  the  debtor,  suspends  on  double  distress.  Alleged  for  Patrick,  the 
Jhcir  of  conquest.  That  this  sum  was  undoubtedly  made  up  by  his  younger  bro- 
ther's frugality,  and  so  was  conquest ;  and  the  rule  of  law  was  plain,  making 
conquest  ascend,  and  heritage  descend;  and  that  this  was  heritable,  was  as 
clear,  seeing,  by  the  act  of  Parliament  jn  1641,  renewed  in  1661,  cap.  32.  not  oid/ 
bonds  bearing  obligement  to  infeft,  but  likewise  bonds  secluding  executors, 
are  declared  heritable  to  all  effects  and  purposes,  and  so  must  belong  to  him  as 
the  undoubted  heir  of  conquest.  Answered  for  William  Begbie,  the  heir  of 
line  That  he  did  not  controvert  that  conquest  ascended,  but  that  was  only  to 
be  understood  of  lands  and  tenements,  aod  feudal  rights  acquired  by  the  de^ 
funct  but  not  of  sums  of  money  conceived  heritably,  unless  that  infeftment 
has  either  actually  passed,  or  may  pass  thereon  ;  for  that  bonds  secluding  exe- 
cutors arc  reputed  heritable,  that  is  only  fictione  et  interpret aiioae  juris,  but  not 
in  the  propriety  of  speech  ;  and  that  our  old  law  understood  ho  other  conquest 
but  lands  and  feus,  appears  by  the  88th  and  97th  chapters  of  ^lon.  attach,  et 
status.  Robert  III.  c  3.  where  this  Individual  case  of  three  brothers  is  stated, 
where  the  middle  brother  having  died,  leaving  lands  and  tenements,  it  is  de- 
cidcd  that  they  fall  to  the  elder  as  heir  of  conquest ;  from  whence  it  appears, 
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^hat  notfaiog  waa  then  reputed  conquest  except  it  afiected  lands ;  which  this 
bond  secluding  executors  does  not ;  and  it  can  no  more  be  reputed  conquest 
than  moveable  heirship,  tacks  of  lands,  and  pensions  for  years  yet  to  run,  and 
yet  all  these  three  fall  to  the  heirs  of  line ;  as  Craig,  lib.  2.  dieg.  15.  obsenres^ 
and  was  decided  Ferguson,  No  2.  p.  5605*,  in  the  case  of  a  tack.  Replied^ 
That,  before  the  act  1641,  both  our  lawyers  and  practice  did  fluctuate  and 
Tary,  as  to  what  bonds  were  moveable,  and  what  heritable ;  for,  by  the  canon 
law,  annualrents  being  reprobated,  to  elude  that  prohibition,  infeftments  of  an- 
hualrent  were  invented,  which  was  the  cause  why  our  old  laws  speak  only  of 
rights  of  lands  as  conquest ;  but  bonds  bearing  annualrent  being  allowed  since 
the  abolishing  of  Fopery  by  the  Reformation,  that  distinction  now  ceases,  and 
a  bond  excluding  executors,  is,  in  constructbn  of  law,  made  as  much  heritable 
as  a  bond  bearing  infeftment,  and  the  right  of  it  is  only  transmissible  by  ser^ 
▼ice  and  retour,  which  is  not  required  in  tacks  or  pensions.  The  Lords,  by 
plurality,  found  this  bond  secluding  executors  was  not  properly  in  the  law-sense 
conquest,  and  therefore  it  fell  to  William  the  heir  of  line,  and  preferred  him 
thereto,  as  going  downward  and  not  upward. 

Fountainball^  v.  2,  p,  315. 

%♦  This  case  is  also  reported  by  Forbes  : 

'  In  the  competition  betwixt  Patrick  Begbie,  elder  brother  and  heir  of  con- 
quest, to  John  Begbie^.  and  William  Begbie,  the  younger  brother  and  heir  of 
line,  for  the  right  to  a  thousand  merks  bond,  resting  by  Mr  Alexander  Wedder- 
burn; advocate,  to  the  said  John,  his  heirs  or  assignees,  secluding  executors, 
it  Vf^s  alleged  for  Patrick,  That  be,  as  heir  of  conquest,  ought  to  be  preferred 
to  the  bond,  the  same  being  heritable,  and  conquest  by  the  defunct. 

Annwered  ,{ox  William  the  Heir  of  Line  j  That  nothing  could  be  comprehend, 
cd  under  conquest  with  respect  to  succession,  except  lands  or  tenements,  or 
subjects ^herfeupon' infeftment  did  or  might  follow;  as  is  clear  from  the  book 
of  ^wniam.jittacbiafnenta,  or  Baron  Laws,  cap.  88.  and  97.  and  King  Robert 
the. Third's   Parliament  holden  at  Scoon,  Craig  de  Feudis,  lib.  2.  dieg.   15.; 
the  distinctipn  betwixt  heritage  and  conquest  being  derived  to  us  from  the  Feu- 
dal Law.  and  .Norman  Custom.  a^/a,The  heir  of  line  succeeds  to  tacks,  (The  Earl 
of'Dumbv'lHeirA  No  i.. p. ..5605. ;  Fergusson  against  Fergusson ;  No  2.  p. 
5(5o5.;);.pw$iQns,  heirship  «oyeables,  or  other  rights  not  requiring  infeftment, 
thod£h  acquired  by  the*  d^sfunct,  Stair,  B.  3.  tit.  51     And  can  there  be  no  to^ 
ler&ble  reason  assigned  why  these  should  fall  to  the  heirs  of  line,  and  a  sum  re* 
eluding  executors  to  ..the  heir  of  conquest  ?  So  the  brocard  that  conquest  as- 
twdSftj  an4;hfwtage  d€S9erids,  must  be  explained,  and  applied  according  to  the  . 
analogy  of  law  and  ji^^^  materia.     Again,  if  there  were  any  ^astio  Vblvn- 
tfUisxii  the  c?se,  law  would  favxjurthe  heir  of.Jinc;  because  succession- na- 
tuiarlly  descends,  aad  conquest,  as  an  exception,  or  deviation  from  the  rule,  is 
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^^  7'  not  to  i>€  preramed.  Brides,  tft^  heir  of  line  is  MMe  £ivauiBUe,  AtkiBing  4be 
tiKor  of  law,  aj)d  first  ^bjeu  to  debts  and  imrdisiis :  Ei  fuim  s^fminiur  incomm 
tn'>da,  turn  scfiui  debtut  c^vmioda. 

Replied  for  Patrick,  the  I^cir  of  Cqnquest ;  .£onds  sedndifig  entcMors^./fetfiMir 
juris^  are  like  €o  much  land,  and  th^  aqt  of  Pari.  j6^6t  cap.  32^  pot:s  thoia  ai]io0i 
the  same  foot  with  those  containing  ^o  obli^ment  ta  infefi ;  bif  ^Mbirii;ig  all 
b(^fKis  moveable -except  they  bear  an  oUigfioveiU  to  ioitft^  orieriii^  cxncyton, 
both  which  ape  made  heriuisia.  ^do,  lOitr  cpsfeooa  bath  4QtenPUMd  to  thfi  )ieic 
of  Xyfyt  heirship  nioTeabks,  as  thiagt  perislttng  tha£  -wpar  with  the  wing,  aod 
tacks,  pesi8ion9,  &c.  as  bdog  oi^j  temporal^  righ^  ^hat  (»i»Ke  a&^tr  dlapsi^g 
of  a  definite  track  of  time,  wfakh  ^bcmfone  flnay  be  called  4a;/af/.befHii^  figltts. 
But  this  is  not  to  be  eacteodtd  to  ptOftAj  hmi^l^  pf^fmafKent  eighth*  Wik  .a« 
bonds  secluding  executors,  vhidi  must  beloi^  to  the  h^ir  of  CQQCliKeit,  >wbom 
law  6till  favours  in  dubious  cases,  ob  pr^roga$kiam  primcigenitur^^  asvl  for  ^c 
preserving  of  £aniiites.  ^t^ioj  Tfaece  can  be  po  ai;gttiiient  adduicoi  frotp  oar  old 
laws  agoinst  the  heir  of  conquest's  in^t  to  bonds  secluding  eionsiitQfSEu  Mace 
these  were  not  then  in  use;  and  by  the  oaooo  law  all  holds  bcanng  fOlOiud^ 
ren^  weie  reprobated.  ^^  My  Lord  Stair,  B.  3.  Tit.  5.  Sec.  lo.  says,  that 
heirs  of  conquest  succeed  to  heritable  bonds  bearing  a  clause  of  annualrent ; 
...  and  therefore  muho  magis  ought  they  to  wcceed  to  bonds  deluding  executors^ 
mhich  are  declared  heritable  in  ail  cases  by  the  foresaid  act  of  Parliament. 

The  Lords-  found  this  bond  secluding  executors  was  not  properly  conquest  in 
the  sense  <£  law,  and  that  therefore  it  fell  to  William,  the  heir  of  line,  wtom 
they  preferred  to  Patrick  as  beic  of.  conquest. 

Forbes^  p.  76. 


No  8. 

Tcinds  fall  to 
the  heir  of 
line,  and  not 
to  the  heir  of 
conquest. 


1736.    December  16.  Margaret  Grkenook  against  John  Grsjsnock. 

The  point  controverted  betwixt  these  parties,  was,  Wfafether  teinds  ascend  to 
the  heir  of  conquest,  or  go  along  with  the  land  te  the  heir  of  line  ? 

Pleaded  for  tbe  latter ;  That  he  succeeds  to  every  thing  which  is  not  special* 
ly  appropriated  to  the  heir  of  conquest,  whose  right  depends  allenarly  upon  the 
68th  chap,  ^oniam  Attach,  by  which  it  is  provided,  '  That,  if  there  be  three 
'  brethren,  and  the  mid  brother  deceasing  withoist  heirs  of  his  body,  his  eldest 
«  brother,  first  begotten,  shall  succeed  to  his  land  and  tenement,  and  not  the 
'  after  bom  or  younger  brother.'  And  which  is  ratified  by  the  statute,  Robert 
in.  c.  3.  Now,  as  the  old  law  mentions  only  lands  and  tenements,  nothing  but 
what  were  considered  as  rights  of  lands  at  that  period  can  belong  to  the  heir  of 
conquest ;  teinds,  therefore,  which  are  solely  a  burden  upon  the  firuits,  do  not 
fall  under  these  statutes ;  more  especially  as  they  were  not  in  privato  fotrimamo 
at  the  time,  being  then  the  peculiar  patrimony  of  churchmen,  not  transmissi« 
ble  by  succession  or  conveyance ;  and  that  nothing  befals  the  heir  of  conquest^ 
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bat  wl»t  can  ^  braifght  under  the  de^ri^titm  df  these  ancitot  hws,  is  foUAd^      j^^  g^ 
ed  upon  the  practied  of  tte  Coiart ;  Seeing  it  is  fi^om  this  priilici|>le  it  has  hMti 
found,  Tkat  iaeks,  pensions^  and  bonds  dxciuding  executoi^,  fall  to  th<$  heit 
ef  line. 

Besides  the  general  point,  it  was  ur^ed ;  That  th^  patticulat  eireuntetances 
df  tbe  casb  beboved  to  detarmine  the  question  the  sati^  way,  in  so  far  sfs  the 
]|irbptietor  of  the  fond,  the  same  day  that  hd  took  a  precept  of  dare  camtM 
item  the  si:qperior,  whMet^  he  and  his  heira  are  obliged  to  appear  at  the  stipe- 
rior^s  cotnts^,  and  ate  aubjected  to  be  judged  there,  for  any  blc^wits  which  may 
bi^ppiil  amongst  ttek  tenants,  did  likewhe  obtain  a  disposition  to  tbe  teinds 
from  the  sapetior,  who  Was  also  titukr ;  by  which  the  proprietor,  his  heirs,  ten* 
«iits  andf  cottars,  ai^e  botnid  to  adswer  to  courts,  arid  jfeifoifiti  oth^r  services,  as 
at  lei^th  is  specified  id  the  precept  of  dare  conftat,  or  other  rights  and  securi* 
tiea  of  tbe  land ;  ti^lxrrdby  it  is  ptain  tbe  bslrs^  in  the  disposition  were  ititended 
to  be  the  i^aaA  as  die  heirs  is  tbe  precept ;  bebau^,  if  the  parties  had  if  in 
tiieir  ejre,  that  the  teindfr  were  to  devolve  to  another  heh*  than  he  that  w&s  to 
auceded  in  the  }aiids,  it  was  very  irregular,  ibstead  of  mentioning  the  particular 
duties  and  aenicds  t<t  be  paid  and  performed  far  the  teinds,  to  mak^  a  general 
i^etaiA^  to  the  rights  that  were  to  ^  into  other  bands,  and  which  cottld  not  at 
a41  times  bd  readily  brought  oot  to  asoertain  the  services  demanded  frcHb  the 
Vassab  of  the  teifidk  Besides,  the  ptbp/ietor  and  his  heirs,  With  their  tenants 
Itnd  dottWrs,  b8itig^  bbUAd  to  answer  to  courts,  shews  plainly,  that  the  heiri 
therein  meAtfened  dan  b^  noni!  dthdr  dian  the  heir  of  line  to  whotti  the  landi 
wetil  to  diseand  y  seeing  be  coulld  o^ly  'have  tenants  and  cottars  liable  to  pfcii* 
tations; 

fUata)^  f<Jr  thi  H*i#  of  Cowijuest  j  Tbe  diwinction  betwixt  heritage  and 
donquest  itf  c>f  e^ilial  s/tatiditig  with  the  f<$udal  law  amongst  us  >  for,  whether  we 
had  that  tew  ildttifediAtely  ftom  the  Noitaians  or  fronS  England,  where  it  was 
intrbdiidtd  by  the«,  it  is'  highly  presihnabi*  that  this  noted  distinction  came 
flitdhg  ¥m  that  law;  Aedftftg  at  this  day  li  obtains  in  both  countries;  and, 
though  his  itteritibftefd  iii  our  old  statutes,  this  does  riot  prove  that  the  satn^ 
Wi«  not  flie  common  law  ah  aht'e.-  The  law  of  dcfath-bed,  which  is  acknoW:. 
ledged  to  ha^fe  arfteh  froiti  custom,  occurs  likewise  in  the  b6ofc  of  Majesty ; 
ahd  thefrieffore  the  determination  of  succession  in  conquest  cannot  be  looked 
upon  as  an  exception  from  a  general  rule  of  succession  in  heritage  to  the  heir 
of  Kfte)  bdt  both  of  th*m  ought  to  be  deemed  different  rules  of  succession 
coeval  among  us  with  the  feudal  law. 

It  is  true,  that  our  ancient  statutes  only  mention  lands  and  tenements,  con- 
quest and  acquired  J  but  these  W6rds  are  sufficient  to  comprehend  every  heri- 
table right :  The  law  of  death-bed  says.  Nemo  potest  alicnare  terras  suas ;  but 
^tt,  de  pfaxi\  every  httritaWe  right  falls  under  the  prohibition;  and  therefore 
there  can  be  no  doubt,  that,  wbeve  hWds  and  tenements  are  mentbned,  tetnd* 
arc  comprehended^  which,  fcwith  by'  our  law  and  stic,  pass  under  the  denomi^ 
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^^  ••  nation  ot separata  t€'ncfnenta;x\it  rights  tbcriof  being  establi^d'wcl  carried  do^n& 
in  the  same  manner  as  lands  by  charter  and  sasine.  Indeed,  before  th$t  Reforma— 
tion,  they  were  not  in  commercio^  and  so  could. not  be  deemed  tb  fall  under  the. 
statute ;  but  thereafter,  when  they  became  commercial,  of  course  they  be-» 
hoved  to  be  comprehended  under  the  old  law. 

As  to  the  spepialty  arising  from  the  particular  circumstdnc.ea  .of  the  case«  ib 
was  answered  i  The  succession  settled  by  law  is  not  to-be  varied  tend ;03irer-*xulQd 
by  so  slight  presumptions  of  the  intention  of  the  ptircha^er,  wbcse  with  Cicr- 
tainty  it  cannot  be  affirmed  what  his  intentions  Were,  tQuching.  hi$  mcces^pn^ 
failing  issue  of  his  own  body.  By  neglecting  to.make.any  substitution  .tQ,tbese^ 
it  is  presumable,  he  left  the  succession  to-be  governed  by  the  ruks  Sii-  IftiM:  ^^and 
it  is  of  no  import  that  the  *  heirs  whatsoever,'  tuentioned  in  the  right  of  the 
teinds,  were  to  answer  to  courts,  &c.  seeing  these^could  be  .'performed  by.  th« 
heir  of  conquest,  if  he  succeeded  to  the  teinds,  as  well  as  b^^  .the.  sucoessor  ixt 
the  lands ;  and,  if  both  could  perform  the  services  according  to  the. tenor  of 
their  several  rights,  no  necessary  consequence  can.be  drawn  frxim  the  .reference 
in  the  disposition  to  the  precept;  that  tending  to  no  other  por^osec thati: ta as^ 
certain  the  services  by  the  heir  and  successors  in  .thcright  to  tbe;:tetods« 

Replied  for  the  Heir  of  Line ;  It  is  not  to  the  purpose  that  teitids  are  <^aUcd 
tenementa  or  feuda,  since  these  are  none  of  the  tenement^  denoted  in  the  sta^ 
tute.  Were  it  necessary,  it  could  easily  be  shewn  that  teinds  are  in.  no  legal 
sense  tenementa  ;  as  a  disposition  of  lands,  or  of  lauds  and  tenements,  was  n^ver 
supposed  to  comprehend  teinds ^  and^  if  they  do  not  fall. under  a. general de$r 
cription  of  lands  and  tenements  at*,  this  day.  How  is  it  possible  to  maintain  it 
could  be  otherwise,  when  they  were  the  peculiar  property  of  churchmen?. 

As  to  the  argument  drawn  from,  the  extension  of  the  law  of  death-bed,- 
it  does  not  apply,  because  that  law  is  extremely  useful  to  the  nation ;  therefore, 
when  the  subjects  of  succession-came  to  multiply,. the  Court  justly  extended  the 
same;  but  there  is  no  advantage  by  extending  the  succession  of  an  heir  of 
conquest.  Besides,  if  the  argument  proves  any  thing,  it  proves  too  much  j  for^ 
according  to  that  reasoning,  tacks  or  bonds,  (secluding  executors}  which  have 
been  adjudged  to  the  heir  of  line,  ought  to  go  to  the  heir  of  conquest  >  since 
'  the  law  of  death-bed  militates  against  conveyances  of  these  in  lecto. . 

The  Loans  found  that  the  succession  to  the  teinds  devolved  upon  the  heir  of 
line,  and  not  the.  heir  of  conquest.. 

C  Home^  N044,  /.  7.8. 


1738.     December.  8.        The  CaxDixoxs  of  Menzies  against  Mjenzies* 

9*  A  BOND  containing  an  obligation  to  infcft^  though  no  infeftmenthad  followed 

upon  it,  found,  to  belong  to  the  heir  of  conquest,  and  not  to  the  heir  of  line. 

Kilkerrany  (Heritage  and  Conquest.)  No  i.  p,  2^1^ 

•^*  This  case  is  reported  by  C.  Home,  No  81.  p.  5519* 
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X7;40;    January  i. 

.     .  i>tiiL]s  of  IIamiltqn  against  Eakl  of  Sj^lkirk  and  B,uct£K« 
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Ik  the<:ompctition.bfetwixt'  the  Duke  of  Hamilton,  heir. of  conquest  of  the 
deceit  Earl  of  Selkiriu  and  the  Earl  pf  Ruglen  heir  of  line  ;  the  Lords  de- 
termined the  ibllowing- poii^ts,  ^im^  Th^t  the  heir  of  conquest  succeeds  to  dis- 
poJitions  .add  adjudicatidi)^  of  knd  puijchased  and  acquired  by  the  defunct, 
and  which  wferedcsccndiW^J  t5>;hH  rh^irtl  an4  assignees,  although  he  was  lyever 
tbereopon  inEeft.  2rf(^  That  :tbje- heir  of  conquest  has  right  to  all  heritable 
bonds  acquired  bythedefunptiXvhereuJ^on  he  stood  infeft  at  the  time  of  his  decease, 
afHi  were  descendible  to'  his  ;hfcir<^  jai>d  assignee^  .whatsoever.  3/w,  That  tlm 
Ifcir  of  conquest  hW.  right, to,b«|r«aVle:l««Kl&fQBy^^^^^  to.  the  defunct,  thoiugh  her 
was  nevei^infeft  xipon  the  c<g^i*yawt8k-4|p,  That  .tfee  jright  of  succession  to  bondrf 
sccliiding  executor*,,  and:  cqmai^ifjg. no  oJ)lige.ment -to  ixrfeft  inlands,  descends 
to  the  heir  of  lincw.  5^0,.  With  regard  to  subjects  where  theannualrentsof  he-. 
Htable:bcHid3  were:ac(iam.ill*ted'  with  the  principal, s«ras  in  personal  bonds* of 
cortoboratioir,  mateng.ll^  /¥r ijole  .^j^yaijle  to  the  creditor's  heirs  secluding  esc- 
c«tor8.  foand'that  the-bar^daof  cpBroJ)p.r^jioa  do  not  alter  the  right  of  success 
sk)n  as  tathe  principal  suip9>  contained  iiiitbe  original  bonds,  which  devolved  ta 
the  heir  of  conquest ;  .but,  tbatall the^  further  sums  accumulated  in  the  bonda 
of  corroboration  descend  to  the  heir  of  line.  6to,  Several  heritable  subjects^ 
beihg  purchased' by.  thfe  E^rl'*  rdoe?*  :for .  bi^  behoof,  but  taken  in  their  own 
name,  and  the  trust  being  acknowledged  by  th^na,  found  th^  the  right  to^  the 
lands  and  heritable  bonda  being,  ii^  .the  per^n  of  Mr.  Bogle  and  Mr  HamBjton^ 
in  trust  for  the  use  and  behoof  of  ;th§  ^aflof  Selkirk,,  the  succession  devolves 
to  the.  heir  of  conquest^  ,  j 

-  *'  *^*  See  Kilkerran's' report  of  this  case.  No  112.  p.  5554. 


177K,    February  13.  . 

Tam^  Short,  Nephew  of  the  deceased  James  SIiort,  Optician  irl  London, 
against  Thoma3  Short,  Brother,  of  the  deceased  JaM£s  SkoRT; 

JotaLN,  Alexander,  James,  and  Thomas  Shorts  were  brothers-;  John  died,  leav- 
?ng  James  bis  eldest  son  and  several  children  j^  Alexander  died-  unmarried,  5th 
May  1768,.  without -making  any  will  ;  James  died  unmarried  in -June  1768,' 
and  left  behind  funds  to  a  very- considerable  extent ;  and  in  particular,-  certain 
heritable. bonds  over  the  estate  of  Montgomery  of  Broonalands,  upon  which  he-. 

had  been  infeft/ 

r  James,  before  his  death,  had  executed  a  di^osition,  by  which  he  conveyed 
these  heritable  bonds  in  favour  of  his  immediate  elder  brother  Alexander,  his- 
heirs  and  assignees  ^  reserving,^  however^  power  to  alter  the  deed  without  the 


No  lO,. 


No  If;* 

A  brother 
executed  a 
disposition  in 
favour  of  his 
immediate  eU 
der  brother, 
his  heirs  and 
assignees. 
Both  brothers 
died  without., 
issue.    The 
eldest  son  of 
a  brother  el- 
der than  ci- 
ther, as  heir    ' 
of  conquest. 


heir  •£  line. 
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No  lit       consent  of  Alexander  ;  but  declaring,  that  if  he  did  not  otlitfTWise  dispose  Of 
was  preferred     the  subject,  the  deed  sihould  have  »U  the  fotce  aftd  tthct  of  a  d^vered  evi^ 

to  the  JOUDg-         , 

esrbiother,         dent. 

A  competition  ensued  for  these  bonds  betwitt  Jafnctf  Stion^  the  eldest  soil  of 
the  eldest  brother,  who  claimed  as  heir  of  conqudst,  and  Thomas  Shorty  th6 
immediate  younger  brother  of  JameB,  vfhto  clahned  as  lieir  of  lind. 

James  the  heir  of  conquest  maintaiDedv  That  in  whatever  light  tbe  queiti^ii 
was  viewed  it  mcrst  h€  in  his  favour.  If  tbie  disposition  hj  Jamea  tor  Ms  bvet^r 
Alexander  was  underitoQd  to  be  Vdcat?ed  by  the  predecease  of  Alexander  tte 
.  £sponee,  in  that  case,  it  was  plahi  thtft  he,  as  b^ir  of  coftq^ieA  t&  his  uncle^ 
would  be  entitled  to  take  u^  the  beri«abl<}^b«nd  as- ill  hSreHtdic  jmome  of  hiiB« 
If,  on  the  other  hand,  ^  right  Wftitesfc^'in  thcff6iMii  of  Aildxiiiidor  by'tht^ai 
bove  disposition,  s^  tb^ife  tmly  s^ein^'  \»  liaiT^  beviv,  thatrrigttt  was  not  faerie 
tage,  but  conquest  in  hint ;  and  being  so,  it  must,  stocordnig. .  to  the  riilcf  of 
Is^,  as  explained  secUridtm  stthjectam  maidria/h^  fell  to  James  t&e  son'  of  his 
elder  brother,  who  was  his  piroper  heir  of  coqqoestb  That  the  siibjccfts  Wei^ 
conquest  in  him  was  unquestionable.  The  4e6d  was  af  «6dowyance  dc  freiadi  j 
and  at  the  date  thereof  the  d%dp6nec!  ^as  not  tdi&^ui  suceeumtui^  the  grstnter  ha* 
ving  baredtrs  propinqtridr^s  in  spt  ;  s6  he  cdUld  \^€  doiisidked  only  as  a  siagidat 
socc(issor,  taking  the  estate  by  singular  tittes,  and  ndt  as  universal  representa** 
five  of  the  deceased. 

The  plea  maintained,  that  as  Alexander  had  taken  thebe .  sUbjeets  ^^rrjft^i^M 
hereditatis,  they  could  not  be  eohqtieit  ixi  him,  wa^.unfbundcsd.  That.argiH 
ment  was  reared-  upon  the  supposili&il  that  Al^xandcfr  fell'  to  bd  consider- 
ed as  an  heir  cdUad  to  the  succesdon,  faifing  the  grantee's  own  issde.  JByit 
although  such  a  condition  had  been  expressed,  whereas  it  Wa(  only  impiifed,  stdl 
the  right  of  Alexatider  would  have  been  by  a  singular  title.  The  rule  of  law 
was  positus  in  conditions  non  censetur  positus  in  instittuione  ;.  ?o  that  suppose  an 
heir  had  existed  of  the  disponer's  body,  he  could  not  have  taken  Up  the  estate 
upon  that  disposition  ;  and  of  course  Alewmder,  though  such  condition  had 
been  expressed,  could  only  be  considered  as  a  conditional  disponec,  taking  upon 
a  singular  title,  and  n9t  praceptione  hereditatis.  Craig,  L.  a.  Beig.  i^.  J*  17^  ; 
Bankton,  v.  a.  p.  297.  {  21. ;  Erskine,  B.  2.  T.  8.  J  ^.  j  Diet:  voci  J^assi^^e 
Title. 

Thomas  the  heir  of  line  maintained,  As  the  disposition  was  a  deed  inter  vivos 
granted  to. the  heirs  of  Alexander,  as  well  aa  to  himself,  these  hqirs,  upon  tba 
,  supposition  that  there  was  no  right  even  established  in  the  person  of  Alexahder^ 
fell  to  be  considered  as  the  immediate  disponees  ;  and  as  by  these  heirs  itiust  be 
understood  his  heirs  at  Uw  or  pf  line,  who  were  always  held  to  be  called  to  a 
succession,  where  it  did  not  appear  they  were  expressly  excluded,  the  subjects 
must,  by  the  conception  of  the  deed,  now  fall  to  him  as  the  proper  heir  of  fine 
to  his  brother  Alexander. 

Upon  the  supposition,  again,  that  in  this  case  there  was  a  right  established  in 
,  the  person  of  Alexandej^  yet  as  that  right  could  be  understood  as  having  fallen 
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t<f  him  only  by  succesaion,  it  must  consequently  devolve  upon  his  heir  of  line.  No  1 1« 
The  deed  in  question  related  to  subjects  which,  upon  the  granter's  death  with- 
out heirs  of  his  own  body,  fell  to  him  as  heir  of  conquest  in  the  legal  course  of 
succession.  That  deed  never  was  delivered,  but  remained  in  the  granter's 
hand  ;  and  as  it  must  be  understood  to  have  been  conditional,  in  case  only  the 
heirs  of  the  granter  should  fail,  it  was  plainly  a  right  in  Alexander  tanquam 
alioqui  successurus  ;  and  must  therefore  be  considered,  not  as  conquest,  but  as  a 
praceptio  bereditaiis^  and  consequently  descend  from  him  to  his  heir  of  line, 
L  ll^.S.  de  conditionibus  et  demonstratiombus.     Craig,  1.  2.  Deig.  15. 

The  Lord  Ordinary  preferred  *  James  Short  the  heir  of  conquest  to  the  he- 
ritable debts  in  question ;'  which  interlocutor  the  Lords  adopted  as  their  own 
judgment,  13th  February  i77i. 

Lord  Ordinarf ,  Kama.        For  James  Shorti  Macqueen.        For  Thomas  Short,  Z).  Grmu. 

R.H.  Fac.  Col.  No.  74.  >.  215. 


A  right  affecting  an  estate  conquest  by  the  defunct  goes  to  the  bcir  of  the  in* 
vestitures.    Sec  Succession* 

Sec  Succession. 
See  Appendix. 
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SECT.   I. 
Deeds  dircdly  inferring  confcnt. 


156a    yufy  31.        Thk  Laird  of  Ruthten  against  the  Lairs  of  Banff. 

T^ECRETE  arbitral  beand  geyia  betwix  twa  parties^  gif  ather  of  thame  takis 
'^^  ane  instrument  in  the  handis  of  an  notar,  upon  the  gering  and  pronuncia- 
tioun  of  the  saroin,  he  thairby  acceptis,  affirmis,  and  homologatis  the  samin. 

FoL  Die.  V.  I.  p.  377.    Balfour^  (Arbitri£.)  No  32.  p.  416, 


No  U 


1566.    February  ^i^'       Montgomery  jr/^iW  NiNi an  Semple, 

Ane  decrete  arbitral  beand  gevb  be  jugeis  arbiteris,  chosin  betwix  twa  parties, 
,gif,  efter  the  geving  thairof,  ony  of  thame  has  ressavit  ony  thing  contenit 
thereiritill,  or  done  bny  deid  be  virtue  thairof,  he  may  not  thaircfter  reclame 
ihairfra  ;  because,  he  homologatis  and  ratifyis  the  haill  decrete,  be  fulfilling  of 
oHy  part  thairof,  albeit  the  sanrin  be  never  so  littill. 

FqI.  Die.  1}.  I-  p.  377.     Bfii^^wr,  (Arbitrie.)  No  30. p.  416. 


1663.     January. 


Ri  RES  against  Rires. 


By  contract  betwixt  Mary  Rires  and  Mr  William  Rires,  the  said  Mary,  for  the 
sum  of  1000  merks,  dispones  to  the  said  Mr  William  a  right  of  wadset,  which 
she  had  of  the  lands  of  Strathodie  from  the  house  of  Urie,  with  this  condition, 
she  being  then  minor,  if  at  her  majority  she  should  revoke  the  contract,  in  that 
case .  Mr  William  should  put  her  in  her  own  place,  she  paying  to  him  1000 
merks.  Upon  this  contract,. and  her  revocation  at  her  majority,  she  and  Alex- 
ander  Hay  her  husband  charge  Mr  William,  who  suspends  upon  diverse  rea- 
sons, liamely.  That  albeit  (he  charger  3id  revoke,  yet  after  her  majority  and  rr- 

VoL.  XIV.  31  Q. 
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No  3. 

Fouad  a  tuf.' 
ficieot  homo- 
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minority,  that 
the  seller, 
after  majori- 
ty, took  pajr* 
ment  of  a 
part  of  the 
price. 
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Sect.  i. 


No  3. 


vocation,  she  and  her  husband  have  homologated  the  bargain,  in  so  far  as  she  and 
her  husband  having  fitted  accounts'  with  him,  they  have  acknowledged  them- 
selves to  have  received  a  part  of  the  said  1000  merks. — It  was  answered^  That 
Mary  does  npt  subscribe  the  accounts,  and  her  husband's  deed  cannot  prejudge 
her  other  heritage,  to  which  he  has  no  right  but  Jus  mariti.  ido^  Nor  can  it 
reach  him,  because  the  in^ne^r  wets  mt  ncetred  anmo  jfovtpiogandi  ;  but  there 
being  a  submissiou  standing  betwixt  them,  he  took  a  bond  of  borrowed  money 
for  the  sum. 

The  Lords  having  considered  thti  a€CWi«t,  which  expressly  bears  a  receipt  of 
a  part  of  1000  merks,  and  only  subscribed  by  her  husband,  they  found  it  an 
homologation  of  the  bargain,  so  far  as. might  take  away  the  husband's  right  qu(h 
cunque  nomine,  but  prejudice  of  the  wife's  hbri table  right,  if  she  were  not  denud- 
ed otherwise.  The  like  the  Lords  found. th\s  same  session,  Straiton  against 
Frazer  and  Forbes,  in  the  case  of  an  heritable  sum  Wlonging  to  the  wife  before 
in  legacy  by  her  predecessor,  and  homologated  by  her  husband.  See  Husband 
and  Wife,  fi/.  Die*  ^«  '•  ^*  377*    Odmour^  No  ya^  p.  53* 


No  4. 

An  action 
having  been 
raised  for  tia- 
v.ng  it  de- 
clared that 
part  of  a 
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was  the  pro- 
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the  right  of 
the  heritors, 
by  burying 
the  dead  of 
his  own  fa. 
mily  in  the 
ground  iHir 
patedt 


•  » 

1666.     June  2S> 
Th6  Lah^d  of  PHttORTH  against  The  Hsritors  of  the  Pirish  of  Rathau,  or 

Lord  Frasm. 

In  a  declarator  of  property  pursued  by  the  Laird  bf  Philorth  against  the  He- 
ritors of  the  parish  of  kathan,  to  hear  and  see  it  declared,  that  the  kirk-yard 
dyke  and  stile  of  Rathan  erected  therein,  xnzj  be  cast  down  upon  the  ground, 
because  the  foresaid  kiik-yard  was  enlarged  i8  feet  outward.upon  the  ground 
of  the  lairds  of  Rathan,  ^whereof  he  had  right,  and  was  in  possession  by  all 
deeds  of  party,  and  which  .d^ke  was.  built  without  his  knowledge  ai^di  consent 
in  anno  1636 ;  and  thereancnt,  and  of  the  stile,  notstde  therein,  he  entered  ac- 
tion  of  declarator  and  demolition  its  ^the  year  2637,  which  is  of  new  again 
wakened. — To  which  it  was  answered^  That  the  place  was  now  locus  religiosus, 
and  became  septdcbrum.  %do^  That  the  lamf  hath  not  been  quarrelled  by  the 
space  of  30  years;  and  that  this  being  a  kirk-yard,  must  have  the  privilege  of 
d^cennalis  et  triennalii  pessesm,  whereby  the  right  is  prescribed  in  favorem  ec- 
clessi^..  ^tio.  That  Philorth  had  homologated  the  destination  of  the  ground,  in 
so  far  as  he  had. built  a. part  of  the  dyke  himself,  and  others  at  his  direction: 
tod  that  he  caused  inter  his  tenants  there,  and  had  been  present  thereat ;  and 
last  of  all,  craved  a  .cognition. Fhe  Lords  sustained  the  declarator,  aijd  re- 
fused, in  the  first  place,  to  grant  a  cognition,  the  same  being  once  competent, 
where  both  parties  pretend  to  the  property,  which  was  not  in  this  case ;  and 
"found,  that  the  right  of  the  kirk -yard  could  not  prescribe  by  »o  or  13  year^ 
j^oj^ssession  ;  and  found,  That  Philorth  had  homologated  .the  designation^  in  sO. 
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far  aa  he  caused  or  consented  to  the  burying  of  his  own  dead,  and'  had  consent-        No  4, 
ed  and  given  warrant  for  the  burying  of  his  tenants ;  and  repelled  the  homo- 
legation  founded  upon  the  biggin^  of  the  dike,  but  in  so  far  as  he  had  built, 
and  no  more,  or  given  warrant  therefor ;  and  without  prejudice  to  him  to  quar- 
rel the  putting  up  of  «n»s  on  the  kirk  style. 

FqI.  Dic.^  V.  .1.  /.  377.    Nevfbytby  MS.  /.  (56, 

♦|^*  Stair  reports  the  same  case  : 

The  Laird  of  Philorth  pursues  a  declarator  of  Jproperty  of  lands  lying  about 
the  kirk-yard  of  Rathan  ;  and  particularly,  that  a  part  of  the  land,  within  the 
kirk-yard  dyke»  is  his  property ;  and  that  therefore  the  dyke  ought  to  be  demo- 
lished, and  specially  the  Lord  Fraser*s  arms  upon  the  common  entry  of  the 
kirk-yard  dyke.  It  was  alleged  for  the  defenders ;  ist.  Absolvitor ;  because  the 
pursuer  had  homologated  the  right  of  the  kirk,  as  to  the  kirk-yard  dyke,  and  all ' 
within  it,  in  so  far  as  he  had  buried  the  dead  of  his  own  family  in  the  bounds 
in  question,  and  likewise  his  tenants. 

The  Lords  found  the  former  part  relevant,  but  not  the  latter,  unless  he  had 
been  present  at  his  tenants  burials,  or  otherwise  had  consented. 

The  defenders  further  alleged  absolvitor ;  because  the  minister  and  parishion- 
ers of  Rathan  had  possert  the  kirk-yard  and  dyke  peaceably  by  the  space  of 
30  years,  which  is  sufficient  to  give  them  a  right  upon  this  point. 

There  occurred  to  the  Lords  these  points,  isi^  Whether  less  possession  than 
40  years  could  constitute  the  full  right  of  a  kirk-yard  ?  2rf/y,  Whether  less  pos- 
session, by  burying  of  the  dead,*could  take  away  another's  property  ?  And  whe- 
ther simply,  or  so  as  to  give  him  damage  and  interest  ?  ^dly.  Whether  an  inter- 
ruption, made  after  the  build'mg  of  this  dyke,  by  the  pursuer's  raising  summons, 
shortly  thereafter,  could  operate  any  thing  ?  if  the  defenders  had  bruikad,  since 
the  interruption,  by  that  space,  that  would  have  been  sufficient  to  constitute  a 
full  right  before  interruption.  •       •   , 

Many  were  of  the  opinion,  that  kiik-yards  have  as  great  privilege  as  any  kirk 
lands ;  and  that,  in  kirk  lands,  10  years  possession  before  the  reformation,  or  30 
years  after,  according  to  the  old  act  of  sederunt  of  the  Lords,  did  constitute  a 
full  right,  as  well  as  the  long  prescription  in  other  cases;  and  likewise,  that,  in 
ecdesiasticis,  13  years  possession  did  constitute  a  right,  decennalis  et  triennalis 
possessor  non  tenitur  docere  de  tliulo  %  and  that  accordingly  the  Lords  were  in  use 
*to  decide  in  all  such  rights.  But  the  point  to  be  decided  was,  Whether  inter* 
ruption  once  used  endured  for  40  years?  so  that  albeit  13  years  would  suffice, 
yet  the  interruption  long  before  these  13  would  always  be  sufficient,  till  the  in- 
terruption did  prescribe  by  40  years  j  wherein  many  were  in  the  negative,  that 
as,  in  a  possessory  judgment  on  seven  years,  if  interruption  were  alleged,  it  wm 
always  a  relevant  reply,  that  since  the  interruption,  the  defender  ^as  possett 
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seven  years  without  interruption  ;  so,  if  lo  or  13  years  be  sufficient  to  the  Hdvk^. 
no  interruption  preceding,  but  only  such  as  are  done  during  these  yetrs,  cab 
be  sufficient;  for,  if  13  years  will  take  away  the  solemnest  rights  and  writ$, 
much  more  may  it  a  citation. 

Others  were  for  the  affirmative,  on  this  ground,  that,  in-  the  ^ord'pirescrip-. 
tion  of  throe  years^  in  gpuilzies,  ^-c.  interruption  once  used  serves  for  40  years, 
so  it  must  in  this  case  ;  for  he  that  once  interrupts  is  always  holden  as  conti- 
nuing in  that  interruption,  until  it  prescribe,  or  be  otherwise  past  from.  But  it 
was  anrwered,  That  it  did  prescribe,  by  possessing  13  or  30  years  in  rebus  eccle- 
sia^  church-men  seldom  have  or  keep  evidcnts ;  albeit,  in  other  cases,  ii^terrup- 
tion  would  only  prescribe  in  40  years.  .      .  ,     ,  . '  .     , 

Yet  the  plurality  found,  that,  after  interruption,  no  less  than  40  years  posses- 
sion was  sufficient,  but  reserved  to  the  Lords  the  question,  anent  the  ground,  in. 
$0  far  as  dead  were  buried  therein  after  probation*    See  PaEsgiiiPTioifi  . 

Stair,  V.  I.  p.  381. 
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A  decree  of 
declarator  of 
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dience,  after 
which  the 
vassal  was 
not  alio  we  4 
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decree. 


1671.     February  4. 


LoWric  against  Gu^oic 


LowRi£  being  superior  to  Gibson  in  a  feu,  pursued  him  before  the  Sheriff  for 
annulling  his  feu,  for  not  payment  of  the  feu-duty,  and  obtained  decreet  against, 
him  ;  and  thereafter  pursued  him  before  the  Lords  for  m^ls  and, duties,  where- 
in compearance  being  made,  Gibson  made  an  offer,  that  if  Lawrie  would  free* 
him  of  bygones,  and  pay  him  1600  merks,  he  and  his  author  would  dispone 
tbeir  whole  right,  which  being  accepted  by  the  superior,  decreet  was  pronoun- 
ced  against  Gibson  to  denude  himself  upon  payment.  Shortly  thereafter,  Gib* 
son  drew  up  a  disposition,  and  subscribed  it  in  the  terms  of  the  decreet,,  and 
offered  it  to  Lowrie,  who  refused  it,  because  his  author  had  not  subscribed. 
Thereafter  Gibson  suspended  upon  obedience,  and  consigned  the  disposition, 
which  was  never  discussed ;  but  Gibson  continued  in  possession  still  from  the 
decreet,  which  was  in  anne  1650.  Now  Gibson  raises  a  reduction  of  the  Sheriff's 
decreet  of  declarator  annulling  his  feu,  because  the  Sheriff  was  not  a  competent 
judge  to  such  processes,  and  because  Gibson  had  o&red  the  feu-duty,  which 
was  refused,  so  that  the  not  payment  was  not  through  his  fault ;  and  also  in- 
sisted for  reduction  of  the  Lords'  decreet,  as  built  upon  the  Sheriff's  decreet,  and 
falling  in  consequence  therewith.  And  as  for  any  offer  or  consent,  the  assertion 
of  a  clerk  could  not  instruct  the  same,  unless  it  had  been  warranted  by  the 
party's  subscription.  It  was  answered,  That  Gibson  having  homologated  the 
decreet  by  an  offer  of  the  disposition,  conform  thereto,  which  was  only  refused 
because  it  wanted  the  author's  subscription^  and  having  suspended  upon  obe- 
dience, he  cannot  now  object  either  against  the  decreets  or  consent.  It  was 
answered^  That  so  k^iig  as  the  decreets  of  the  Sheriff  and  the  Lords  were  stand- 
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ing,  Gibson  might  be  compelled  thereby  to  consign  the  said  disposition  ;  but       No  5, 
that  is  only  in  these  terms«  tp^^be  given  op  if  the  Lords  saw  cause  ;  and  hindecsv 
not  Gibson  to  allege  why  it  should  not  be  given  up.     And  as  to  the  offer  to 
deliver  ttie  disposition,  the  instruiBent  of  thtf  noft^ry- could  not  iastruct  the 
saane,  but  only  Gib»(y>:s  own  oa^h,  • 

.The  LcMiDS. fo^n^t  tha^, albeit, tb^: coiisigjsiatipn  fop^e  si^apensiQn .would  not r 
have  pisejudged  Gibspn,,  yet  theisimple  pffer  to  deliyci/ .the  disj^sitipvi  did  sor 
homologate  the  decreets  and' coofeoti  that  hr  could,  not  q^tarreL  the,  same;  but. 
they  foufid  it  ^Qt.proven  bytheinstruoo^nt,  without  the^  oaths.of  the  witnessesr 
inserted  in  the  instrument  i.  an<},ip.regfir(4  that  Mjivri^  bad  let  the  matter  lie  over 
for  more  than  twenty  years,  thej  d^claiied  that  the  agce^pnpsnt  should' only  take-i 
effect  fro(a  ^hU  tiiQie,/apd  that  Gibson  should  not  be  countable  for  the  bygone 
duties. '  See  Proof.  i 

.    -  "SfU  IMtW;'^7'fryjj.    Stair,  V.  up.  715^. 

%*  Gosford  reports  the  same  case  : 

'  ....  I         .         ,   .     .  .  ,  J  -  'J  I     -  -  ...» 

Gifiso)^  having'right  to  the  lands  of  Meiklediben;  which  were- held  .feu  of  the r* 
L^irdof  MaxweltODy  and  whereupon  decfeet  was-recoveredo&xE^q  xo/ii/i^^  ^.tf^o- 
nem  a^ia^t  Gibson's  author ;  then;after» .  ia  a  pursuit  for  mails  and  d^tie^,  Qib-* ; 
son  did  compear  for  his  interest,  and  produced  his  disposition  of  the  saids  l^nda ;  i 
and  in  that,  pcocesSidiefe  is  a  decreet  given,  which  bears^  with  consent  of.  par- 
tics,  whereby  Gibson  was  content  to  denude  himself  in  favours  of  Maxwelton,   . 
and  Maxwelton  is  decerned  to  pay  him  16,000  merks  for  his  right.  This.decreet 
being  assigned  to  Lowrie  of  Reidcastle,  who  did  charge  Gibson,  he  ^suspended, 
upon  this  reason,  tha^the  decreet  bearing  a- disposition  ^his  heritage,  with  his 
own  consent,  it  was  not  probable,  but  scripto  vel  juramento^  and  the  assertion  of 
a  clerk  was  not  sufficient  in  re  tanti  momenti,  but  his  consent  should  have  been 
subscribed  by  himself  judicially.    It  was.  angered  for  the  charger,  That  the 
decreet  bearing  both  parties  compearing  personally,  and  with  their  procurators, 
before  the  Lords  of  Session,  a  decreiet  extracted  under  the  clerk's  hand  is  suf- 
ficient to  prove  any  judicial  declaratibtj;  especiaHy  itt'-this  case,  where  the  sus^ 
pender,  being  charged  to  fulfil,  did  compear  upon  the  ground  of  the  lands,  and 
offered  a  disposition  thereof,  and  thereupon  took  infeftments,  which  was  .a, 

homologation  of  the  decreet. The  Lords  did  find,  that  an  extract  under  the 

clerk's  hand  was  not  sufficient,  jalbeit  it4id  bear  that  it  was, done  judicially,  and 
that  it  was  necessary  the  parties  themselves  should  have  subscribed ;  but  in-\ 
respect  of  the  homologation,  bearing  an  offer  ofthe  disposition. of  land^  they  did. 
tustaih  the  same,  but  so  that  it  was.  only  provable  scripto  vcljuramento,  at  least. 
by  the  notary  and  witnesses  oaths  inserted  in  the  instrument,  the  instrument  it-r 
self  not  being  sufficient. 

Gos/ord,  l^IS.  No  331.  p.  151,  ^ 
1 
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iy2g.    January.        Likton  of  Pendrich  againA  Dondas  of  Manner. 

An  infant  succeeding  ta  a  burdened  estate,  the  friends  of  the  famil/  sold  off 
a  part ;  and  the  purchaser  applying  the  price  for  payment  of  debts,  took  a  right 
to  the  same,  and  led  an  adjudication,  at  the  same  time  granting  back-bond  to 
restrict  the  adjudication  to  the  lands  purchased  by  him,'  and  also  thirling  the 
said  lands  to  the  infantas  mill.  After  majorify,  the  gentleman,  whose  lands  were 
thus  sold,  took  the  benefit  of  the  back-bend,  by  pursuing  for  abstracted  imil« 
tures,  which  was  found  to  be  a  homologation  of  the  sale,  aftet*  which  he  was 
not  allowed  to  quarrel  the  same,    ^c  Appendix.  • 

FoI.Dicv.t.f.^yy. 


17^6.    June  ij.        Thomas  Brown  against  Samue;.  Muir. 

In  the  reduction,  upon  the  head  of  death-bed,  l>etwixt  these  parties,  of  an  ob- 
ligement  to  dispone  a  house, 

*  « 

Th£  Lords  found  the  defunct's  eldest  son,  being  the  writer  and  witness  to 
the  deed,  doth  import  his  approbation  thereof;  and  tfaercfofe  assoilzied  the  de« 
Jender. 

<1.  Home,  N^  14.  p.  4^ 


SECT.    II. 


lachoated  a<5is  not  perfected* 


1668.    July  7.  CiEiVLAND  against  Lady  Cavirs. 

The  Lady  Cavers  having  granted  bond  to  one  Cleivland  stante  mntrim^nio  for 
furnishing  to  the  family,  and  after  her  husband's  decease,  having  delivered  the 
money  to  her  son  to  pay  the  same,  which  her  son  did  otherwise  employ,  the 
said  Cleivland  pursuing  the  Lady  upon  the  bond,  and  delivery  of  the  sum  to 
her  son,  as  an  homologation,  after  the  death  of  her  husband,  the  Lady  was 
assoilzied,  notwithstanding  thereof,  the  bond  beiqg  ipso  jure  null,  and  the  deli- 


ytry  of  the  motley 
idf(^r  no  obligation. 


HOMOLOGATION. 
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only  an  act  of  her  own  free  will^  whicfa  in  law  could      *  j^q  g^ 
FoL  Die.  V.  r*  p.  377.    Gtsjfbrd^  MS.  No  2q.  p.  %. 


1677-     February  14.  ' 

DUKE  and  DirrcHEss  of  MoNMooTif  ^cumt  Eari,  of  Tw££i2i>ALr» 

*  •  •         • 

• 

A  DECREE-ARBITRAL  being  challenged  by  reduction,  as  being  to  the  enorm 
lesion  of  a  minor,  one  of  the  parties  in  the  submission,  requisition  of  a  sum  ap- 
pointed to  be  paid  thereby,  was  not  sustsuned  as  a  homologation^  seeing  be  stopt 
there,  and  nothing  followed  upon  it, 

Fol  Die.  V.  I.  p.  377.     Gosford.    Stair. 

*4*  See  the  report  of  this  case  by  Gosford,  No  15.  p.  349. ;  and  by  Stair, 

No  8*  p.  2369. 


No  9. 


SECT.    III. 


In  :what  inftaaces. silence  infers  coaseot<i 


t^yi'*    Jdnuary  yt.  Jqhnston  i;y^ii«j-r  Ho wieson.  . . 

«     • 

Janet  Johkston,.  in  the  contract  of  marriage  of  her  daughter  ^mih  Robert 
Hbwteson,  spouse  contracted  to  her  daughter,  being  obliged  to  pay  to  Robert 
Howieson  elder,  father  to  the  husband,  *  and  to  the  said  Robert  younger,  the 
husband,  the^sum  of  looo  merks  in  tocher,  (for  these  were  the  words  of  the 
contract,)  *  That^sbe  was  obliged  to  pay  it  to  Robert  Howieson.  elder,  and  to 
'  Robert  Howieson  younger  bis  son,  to  the  e&ct  it  might  be  employed  upan 

*  land,  or  annnalrent,  to  the  said  husband  and  wife,  and  the  longest  liver  of 

*  them  two,  and  the  bairns  pf  that  marriage,  with  another  icxx>  merks  to. be 
'  paid  by  Robert  Howiesoo  elder,  and  added  to  the  former  sum  by  him,  the 
<  time  of  the  paying  of  the  said  tocher ;'  and  by  a  posterior  clause  of  the  con- 
tract, of  this  tenor,  *  The  said  Robert  elder>  was  obliged  that  after  his  receipt 
"  of  the  said  sum  from  the  said  Janet,  he  .should  employ  the  same  with  his  own 

*  other  sum,  in  manner  foresaid/  Upon  which  contract,  Robert  Howieson  el- 
deri,  having  charged  her  to  pay,  she  su^ends,  that  she  had  paid  the  same.  to. 


Nb  io« 

A  tocher 
was  payable 
to  a  father 
and  ton,  to 
be  employed 
by  the  £|ther, 
with  to  tettch 
more,  on 
land,  for  the 
uie  of  the 
ton  and  his 
wife  in  life*    - 
rent,  and 
their  children 
in  fee#   Pay- 
ment made  to 
theton,in.pre- 
tence  of  the 
father,  wat  .• 
tuttained,  at 
good  to  the «  . 
debtor* 
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'No  II. 

One  bein^ 
pursued  to 
restore  t 
watch»  his 
defence  was, 
that,  m  the 
pursuer's  pre- 
sence, he 
gave  it  to  a 
third  persoo, 
the  pursuer 
making  no 
opposition. 
Answered, 
the  parties 
being  in  Par- 
liament at 
the  time,  the 
pursuer*s  si- 
lence caTraot 
import  Con* 
sent.    The 
defence  was 
replied. 


Robert  jounger,  and  bad  reported  his  dkcharge;  whH;h:pajfment  wa^  resdljr 
made  in  presence  of  Robert  elder,  he  then  not  opponing  thereto.;: and  the  &^ 
tljer  opponmg  the  contract,  by  the  meaning . of  the  words  whereof,  it  is  eyi- 
dent,  that  the  payment  should  be  made  to  him,  seeing  he  is  obliged  to  emplojr 
it,  so  that  the  son's  discharge  could  not  free  her,  in  respect  he  has  spent  it, 
whereas  it  should  have  been  employed,  the  JuioWns^Tound  the  reason  relevant 
and  proven,  and  that  the  payment  made  to  the  son  in  presence  of  die  father, 
who  opponed  not  against  the  pa|:ment  at  the  making  thereof  ^^^9  might  i^  he 
disallowed  the  same,  to  be  as  sufficient,  as  if  he  had  consented  expressly  thereto. 

Clerk,  Haj.  .         ' 

JoL  Die*  v..  up.  378.    JDurie^  f.  61  j* 


-T662.    yuly  3.        liORD  CouPER  4^ainst  Lord  PiraLioo. 

The  Lord  Couper  alleging ^  That  being  sitting  in  Parliament,  and  taking  oat 
his  watch  to  see  what  hour  it  was,  he  gave  it  to  my  Lord  Pitsligo  in  his  hand, 
and  that  he  refuses  to  restore  it ;  therefore  craves  to  be  restored,  and  that  he 
miy  have  the  value  of  it,  pretio  affectienis,  by  his  own^oath.  The  defender 
alleged,  absolvitor,  because  the  libel  is  not  relevant,  "not  condescending  quo 
modo  the  defender  is  obliged  to  restore ;  for  if  the  pursuer  insist  upon  his  real 
right  of  the  watch,  as  proprietor,  the  libel  is  not  relevant ;  because  he  subsumes 
not  that  the  defender  is  possessor,  or  haver  of  the  watch,  at  the  time  of  the  ci- 
tation, or  since,  or  at  least  dolo  desiit  possidere  ;  or  if  the  pursuer  insist  upon  a 
personal  obligation,  be  ought  to  subsume,  that  the  defender  borrowed  the 
watch,  or  took  the  custody  thereof,  and  thereby  is  personally  obliged  to  keep 
and  restore.  Secondly y  Albeit  the  libel  were  relevant,  absolvitor,  because  the 
defender  offers  him  to  prove;,  that  the  pursuer  having  put  his  watch  in  his  Ima^, 
as  he  conceives,  to  see  what  hour  it  was,  the  defender,  according  to  the  ordi- 
nary civility,  tliey  be'wg  both  sitting  in  Parliament,  the  Loitd  Sinclair  putting 

-forth  his  band. for  a  sight  of  the  watch,  the  defender  did,  in  the  pursuer's  pre- 
sence, put  it  in  his  hand,  without  the  pursuer's  opposition  or  contradiction 
which  must  necessarily  import  his  consent,  and  Lberate.tbe  defender.     The 
pursuer  annvercd^  That  he  did  now  condescerHl  that  he  lent  his  watch  to  the 
defender,  and  that  there  was  betwixt  tiaem  »€MtruCtus  -commodoii ;  because  che 

.defender  havingrput  forth  his  hand,  signifying  his  desire  to  call  for  the  watcli, 
the  pursuer  put  the  same  in. his  hand,  and  though  there  were  no  words,  yet  this 
contract  may  be  celebrated  by  intervention  of  any  sign  of  the  party's  meaning, 
which  here  could  be  no  other  than  that  which  is  ordinaiy,  to  lend  ihe  defender 
the  watch  to  see  what  hours  it  was,  which  importeth  the  defender's  obligemcdt 
to  reUore  thej^arae.     To  the  second  defence,  Non  relevat ;  because  the  deferidef  s 

^giving  of  the  watch  to  the  Lord  Sinclair  was  so  subit  an  act,  that  the -pufuier 
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could  iiot  prohibit,  specially  they  being  sitting  in  Parliament  in  the  time ;  and 
therefore,  in  that  case,  his  silence  cannot  import  a  consent. 

The  Lords  sustained  the  libel,  and  repelled  the  defence,  but  would  not 
suflfer  the  price  of  the  watch  to  be  proven  by  the  pursuer's  oath,  but  front  de 
Jwc.    See  Oath  IN  Litem. 

^    :  Fol.  Die.  V.  r.  p.  378.    Stair^  v.  i.  f.  119. 


No  liif 


166^.    January  8. 


NiGOL  against  Hope. 


In  a  perambulation  of  marches,  it , w»s  alleged  by  the,  defender.  That  he  had 
built  a  park  dike  on  a  part  of  the  ground  challenged  by  the  pursuer,  sciente  et 
astante  domino.  Answered^  Such  a  slender  presumption  of  consent  is  not  rele- 
vant to  tak^  away  property,  neither  was  it  incumbent  upon  the  pursuer  to  dis« 
sent,  seeing  he  knew  .that  what  was  built  upon  his  ground  would  become  his 
own.— -The  Lords  repelled  the  defence,  but  they  thought  the  taciturnity  might 
operate  this  mucb«  that  the  builder  might  reipore  the  materials  of  his  wall,  or 
give  to  the  pursuer  tjiie  price  of  the  land  cut  off  from  him  by  the  park  dike. 

Fol.  Die.  v.i.p»^ii.    Stair. 

^^  See  the  case  No  49.  p.  2200. 
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1779.    November  17*        Thomas  Lombe  against  Thokas  Scott. 

On  the  ioth  of  March  1776,  Thomas  Scott,  merchant  in  Kelso,  commission- 
ed fr<>m  Thomas  Lombe  at  Rptterdam  twenty  hogsheads  of  lintseed  for  sowing, 
to  be  shipped  on  board  the  first  vessel  from  Rotterdam  to  Leith,  Berwick,  or  any 
of  the  interjacent  ports  j  mentioning  at  the  same  time,  th^t  if  the  lintseed  could 
not  be  landed  before  the  nth  of  April,  he  did  not  incline  to  make  any  purchase 
of  that  kind. 

This  commission  reached  Mr'  Lombe  on  the  23d  of  March,  -v  At  that  time 
tt^eje  w^e:no  shij^?  at'9.ot:tqrdani,:4cfi}ft?d;to  the  fp^s.  SpecifiM^by:  MrJ&(it, 
Mr  Loipbe,,  bo^evec, ,  shigBed  thp  Untjecd:  pn^bqard  a  ^vessel  fur  Newcastle,  fifpm 
whence  it.  might  be . forwarded  fipe;:dji^-ijjtud  at^a  small,  ai^ditional  .cjy>ense,.  to 
any  of  theiti.  '  ' 

On  the  6th  of  April  Mr  Scott  received  Mr  Lombe's  letter,  acquainting  him 
-with  these  particulars,  hut xetumedfa^.angwer. till  fhe  25th  ^ . when,  upon  belQg 


Beioltttkm  16  ttke  tw  concern  in  thc-dJsposal  of  ine  articles  sent. 
Vol.  XIV.  31  R 
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No  13, 

Silence  of  a 
merchant,  to 
whom  goods 
have  been 
sent  coDtra- 
rily  to  the 
commission 
given  by  him, 
imports  his 
bomolugatioQ 
of  the  send- 
er's proceed- 
ings. 
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No  I>       :    ^^  Lombe  pursued  Mr  Scott  for  the  price  of  thfi  ImtsecJ,  ifvUh 

*•*  sion,  &c.  '"•....■.': 

Pleaded  for  the  defwdier;.  In  the  contiact  of  m^n^^te;  ^ny  deviation  frpro  the 
precise  terms  of  tl^  commission  must  acquit  the  inandaHt  gf  hk  o1iH,g&tioii } 
I,  5.  D.  Mandati.  In  this  instance  a  deviation  of  th^  mort  imp«)rtaRt  kiod^ 
cccjur^d>  by  vvh^ch  the  goods  were  sciiC  to  a  port  where  the  defender  had  nei- 
ther correspondents  nor  customers,  and  where,  of  coarse,  the  object  of  the  com- 
mission could  not  in  any  proper  inanner  be  attained. 

Had  the  pursuer  complied  with  the  mandant's  injunctions,  his  claim  might 
have  been  supported,  although  by  some  misfortune  the  goods  had  not  arrived 
within  the  limited  time ;  but  as  the  loss  here  could  not  have  existed  but'lProm 
-  his  transgressing  the  limits  prescribed  to  hinri,  he  alone  pu^ht  tq  wjffer  by  it. . 

Answered  \  The  decision  of  this  case  must  rfepend,  not  on  the  nature  olf  the 
contract  of  mandate,  as  known  in  the  Roman  htw^  but  bn  the  general  pi^acticie 
and  understanding  of  merchants  in  transactions  of  this  sort. 

When  a  merchant  studying  the  interests  of  his  correspondent,  transmits 
goods  to  him  withoxit  orders,  or  contrarily  to  the  pr.ecisc  tenor  of  his  commis- 
sion, the  risk  attending  this  falk  upon  the  sender.  If,  however,  he  gives  im- 
mediate information  of  his  proceedings,  it  is  the  duty  of  the  correspondent 
immediately  to  notify  his  dissatisfaction,  should  the  adventure  be  disagreeable 
to  him.  His  silence  on  such  an  occasion  is  construed  into  an  approbation  of  the 
measures  adopted  by  the  sender,  which  no  after  contingency  will  entitle  him  to 
retract.  A  contrary  idea  would  be  attended  with  fatal  consequences  to  trade, 
by  relaxing  that  pnnrtnajjty  cS  rgrrfJipOQ^rnrr  which  is  so  necessary  among 
merchants. 

The  Lords  cepelted  the  defences..  '    " 

Lord  Ordinary,  Giuidentttin,  Aefr  Haj*  Ak.  Swktm^.lfmirm. 

C.  Fol.  Die.  v.s.fi.  «74,    Foe.  Cot,  Nos/Q.p,  175. 


SECT.    IV. 

• 

Of  facta  inferring  knowledge  of,  and  consent  to  the  right  challenged. 
Effect  of  consent  where  the  right  is  not  known.  Efiect  of  legal 
steps  passing  of  course*    Effect  of  minority.    Effect  of  payment. 

I59^»    JOeccmber  4.  Schaw  agaimst  His  Tekansts* 

Ank  fiar,  albeit  he  be  witness  to  ane  tack  of  certain  ycaxs  set  by  the  lifetca^ 
ter,  he  is  not  theceby  obliged  to  acknowledge  it  alter  his  li&renter's  decease ; 


&crr.  4« 
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and  having  tTafnsacted  with  the  lady  tArccr,  may  remove  the  tenants  from  the 
hail,  albeit  the  iady  tercer  might  not  have  removed  them  from  the  third. 

F«/.  Die.  V.  1.  p.  378.     Haddington,  MS.  No  4^^ 


No  14* 


161^.    yum  8.        tAr  Alexander.  Powrie  against  Johnston, 

Mr  Alexander  Powrie,  as  parson  of  Dalton,  pursued  Johnston  for  spuikiei 
or  wronguous  intromission  of  his  teinds.  The  defender  exceptedy  That  he  had 
tacks  set  to  him  of  the  teinds  controverted,  by  the  Bishop  of  Glasgow,  for  terms 
to  run.  It  was  replied^  That  the  tack  set  by  the  Bishop  was  nuU,  because  he 
was  not  titular  of  that  benefice  of  Dalton,  but  only  patron,  and  so  had  no  power 
to  set  tacks.  It  was  duplied^  That  this  pursuer  could  not  impugn  the  tack,  be^ 
cause  he  had  in  effect  ratified  it,  he  being  inserted  witness  in  it,  and  having  sub- 
scribed it.  To  this  was  answered^  That  his  subscription  as  witness  was  only  a 
testimony  of  the  truth  of  thr  tack,  and  could  not  infer  his  consent  to  the 
tenor  thereof.  Which  answer  the  Lords  found  relevant ;  and,  in  respect  there- 
-of,  repelled  the  allegeance. 

^  FoL  Die.  V.  I.  p.  378.     Haddington,  MS.  No  2539. 


*i625.    July  19.        Walwood  gainst  Taylor  and  the  E.  of  Dunfermline, 

In  a  suspension,  Walwood,  in  Dunfermline,  against  Taylor  and  the  Earl 
of  Dunfermline,  suspending  a  decreet  obtained  by  Walwood  against  the  said 
Taylor,  for  removing  from  a  coal ;  in  the  which  suspension,  the  right  of  the 
coal  being  disputed  betwixt  Walwood  and  the  Earl  of  Dunfermline,  the  Lords 
found,  that  albeit  Walwood  was  witness  to  a  tack  of  that  coal,  set  by  the  E,  of 
DuDffermline  to  Taylor,  against  whom  Walwood  had  obtained  a  decreet  of  re- 
moving  from  the  said  coal,  yet  his  bemg  witness  to  that  tack  did  not  prejudge 
him  of  his  right  to  the  coal,  nor  yet  of  his  decreet  obtained  after  that  tack 
against  Taylor ;  but  that,  notwithstanding  of  his  subscribing  as  witness  to  the 
tack  set  by  the  Ear!  of  Dunfermline  to  Taylor,  he  might  thereafter  seek,  and 
pursue,  and  obtain  decreet  of  removing  against  Taylor,  upon  his  right  to  the 
coal,  and  that  he  needed  never  to  have  warned  the  Earl  of  Dunfermline,  setter 
of  the  tack,  nor  his  heirs,  in  that  process  of  removing,  because  Taylor  was 
tenant  of  that  coal  to  him  divers  years  before  that  tack,  set  by  the  Earl  of  Dun- 
fermline, Nam  quando  aliquis  subscribit  tanquam  testis,  non  videtur  se  obli- 
gare,  1.  Titia,  §  Lucius,  D.  de  'legat.  arfo,  Ratb  videtur  quia  subscribcre  pos- 
sum ut  testis,  licet  non  vidi  jguae  subscripsi,  quo  casu  non  obligor,  Socin.  Reg. 

477- 


No  15. 

Subscribing 
M  witness  to 
a  tick  was 
found  only  to 
be  t«puted  a 
testimony  oC 
the  truth  of 
the  subscript ' 
tion,  but  net 
to  binder  the 
witness 
to  impugn 
the  tack,  be 
signed. 


No  16. 

In  a  competi- 
tion between 
two  persons 
for  the  pro- 
perty of  a 
coal,  one  of  - 
'them,  who 
ka4  obtained 
dcctee  of  re- 
moving a- 
gainst  the 
tacksman, 
subscribed  as 
witness  to  a 
tack.  Ice  to 
the  same 
tacksman  by 
the  otlier 
competitor. 
Found  that 
this  did  not 
prejudge  the 
subscriber  in 
his  right. 

This  sentence 
was  adhered 
to,  though 
the  tack  con- 
tained a 
clause  in  fa- 
vour of  the 
subscriber* 
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No  17. 

Ametnber  of 
a  chupter 
having;  sub- 
scribed a 
tack  let  by 
the  bi&hopy^ 
n9t  as  con- 
seqter,  but  as 
witness ;  this 
was  /oimd  e- 
quivalent  to 

hil:C<?IM^|ltv 


'  i6^S*  July  aS.'^^lN'an  action  betwUt  Waljprood  $nd  the Eurl  of  Duii&rm*> 
line,  a«taek  set  by  the  Earl  of  Dunfermline  of  a.coal»  to  oxvt  cftjl^: Xayloi; 
\vhich  tack  was  subscribed  by  Walwood  as  witness  \  it  being  controverted,  and 
alleged^  That  Walwood,  who  pretended  right  to  the  said  coal,  set  by  the  fore- 
said written  tack,  by  the  Earl  of  Dunfermline,  as  said  is,  could  not  come 
against  any  thing  contained  in  that  tack,  so  subscribed  by  him,  as  witness,  spe.- 
cially  also,  seeing  in  that  tack  there  was  a  clause  contained  in  his  favoulrs.— Thk 
Lords  found,  that  the' said  Wal wood's  subscribing  that  tack  as  witnessj  waff  not 
of  that  force  to  prejudge  him  of  any  rig^t  he  had  to.  that  coal,  which  was  set  in 
tack^  as  said  is,  notwithstanding  of  any  clause  therein  contained ;  and  that  hi$ 
subscription,  as  witness  thereto,  was  f)ot  obligajtory  against  himi., neither Jladuy^ 
ccd  any  consent  of  his  to  that  tack.  i       .■....,. 


Act.  Siuart. 


Alt.  Hcpe  ei  Behhts*  .   Clerk,  Hay. 

FoL  Die.  V.  I.  p.  378.     Durte^  p.  179,  i$  183.  / 


1631.     July  26.    Bishop  of  th.e  Isles  against  Schaw  and  Others*  .• 

Iii  a  reduction  of  a  tack  of  the  teind-fishes  of  the  Isles,  set  to  the  defenders- 
by  umquhile  Thomas  Bishop  of  the*  Isles,  upon  these  two  reasons,  viz.  Firsts 
because  the  Bishop,  setter  of  the  tack,  had  no  power  to^ct  the  same,  in  so  far 
as  the  Bishop  of  the  Isles,  immediate  predecessor  to  the  Bishop,  setter  of  the 
tspjc  controverted,  had  set  another  tack  of  the  same  teiqd-fishei  to  other  per- 
sons, w  hich  tack  w  as  iiot  yet  expired  the  time  .of  the  setting  of  the  tack  libel- 
led,  neither  is  yet  expired,  and  so  the  tack  is  seta  non  babcnte  potcstatcm^  and 
04Jght  therefore  to  be  reduced  j  it  \miyg  alleged^  That  this  reason  was  not  rele- 
vant at  this  Bishop*s  instance,  and  that  he  jiad  no  interest  upon  this  reason  to 
reduce  the  tack  libelled,  seeing  .the  same  was.  clothed,  and  is  yet,  clothed  with 
present  and  continual  possession,,  since  the  setting  thereof ;  and  that  the  prior 
alleged  tacksman  to  the  other  Bishop,  who  only,  might  have  interest  to  quarrel 
the  defender's  tack  upon  that  reason,  compeared  not  to  quarrel  the  same; — Thjb; 
Lords  found  neverrhdess  that  this  Bishop  had  interest  upon  this  reason  to  quar- 
rel the  tack,  and  found  this  reason  relevant,  and  snsiainei  his  interest ;  and  s© 
it  was  found  by  this  decision,  that  the  succeeding  Bishop  could  not  set  a  tack 
of  any  thing,  whereof  his  predecessor  had  set  a  t^ck  of  before,  which  was 
standing  then  unexpired ;  and  that  the  successor,  albeit  the  party  quarrelled 
not  th^  same,  had  interest  to  .reduce  upon  such  reasons^  The  second  reason  of 
reduction,  wa»  dirainutiun  of  the  rental,  because  by  the  said  prior  tack,  the 
Bishop  had  set  the  same  for  payment  of  a.merk.for  ilk  last  of  teind-fuhcs  that 
should  be  taken  ;  and  this  tack  bore  only  the  duty  .of  100  merks  for  all.  This 
was  found  no  din:inution,  seeing  there  was  no  constant^  rental  hbelled,  ever  to 
have  been  of  these  teind-fishes,  which  had  taken  effect  5  for  this  uncertainty 
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of < duty  in  the  first  tack,  viz.  of  a  merk  for  ilk  last  that  should  happen  to  be 
taken,  was  not  such  a  definite  special  rentalled  duty,  as  might  make  it. appear 
to  be  a  diminution,  ivhen  the  duty  should  be  thereafter  appointed  to  be  ico 
merks ;  for  it  might  have  happened,  that  there  should  not  have  been  loo 
last  of  fishes  taken,  quo  casu  it  could  not  be  a  diminution  of  the  rentalled  duty^ 
•eeing  there,  was  no  special  certain  determined  duty,  for  which  tbe  saids  fishes 
were  rentaUed  before.  And  the  .tack  being  further  quarrelled,  because  the 
same  wanted  a  sufficient  number  of  the  chapter  prescribed  by  the  act  of  Par<» 
liament,  to  the  bishoprick  of  the  Isles,  (which  is  an  unprinted  act)  for  one  of 
the  chapter  had  not  subscribed  as  a  consenter,  but  as  a  witness,  and  some  others 
were  not  of  the  chapter,  albeit  they  bad  subscribed  as  of  the  .chapter ;  for 
some  others  bad  served  the  cures  and  charges  of  those,  kirks,  the  nurristers 
whereof  by. the  said  act  of  Parliament  wefe  appointed  to  be  of  the  cliapter^ 
and  these  consenters  had  not  served  that  charge,  and  so  were  not  to  be.respected 
asief  the  chapter; — The  Lords  assoilzied  from  this  reason,  and  found  that  the 
subscription  of  that  person  aa  witness,  who  was  of  the  chapter,  was  as  suffici;* 
ent  as  if  h4  had  ea^pressly  consented  ;  and  also  sustained  the  consent  ol:  the  resC, 
seeing.the  defenders  offered  to  prove,  that  th^y  were  ever  reputed  to  be  of  th6 
chapter,. and  that  they  bad  these  many  years  by-past  consented  to  tacks,  and 
other  deeds  doiie  of  the  bishoprick,  as  those  persons^  who  had  tbe  charge  of 
these  benefices,  .required  by  the  act  of  Parliament,  and  as  of  the  chapter  of 
that  bishoprick  ;  apd  albeit  others  served  the  cure,  yet.  seeing  the  pursuer  o'R 
fered  not  to  prove,  that  others -were  provided  to  these  benefices,  by  lawful  pro- 
visions, therefore  the  exception  against  the  reason  was  sustained  to  maintain 
the  tacks.    See  Kirk  Patrimony.  . 


No'  17. 


A|:t.  JDaviJ.  Stuart^ 


Alx^  Nicolion  Sc  MowaU  .  Clcrk,  Gibson*. 

IqL  Die.  V.  1.  p.  378.     Durie^f.  60 1». 


■  11    BlOi 


1661.  .  June.  a^.  ^      Tklmr  against  Maxjon  and  Cunningham.  . 

John  Kei^,  merchant  in  Edinburgh,  ,havin.i;  a  wadset-right ,  of  some  tene^  - 
ments  in  Edinburgh,  William  Clerk  his  creditor .  comprised  ,  the  wadset-right 
from  him,  and  obtained  decree  of  removing  against  tbe  tenants  of  the  tenements.:  . 
James  Telfer  having  right  to  the  reversion  of  the  said  wadset,  consigned  the 
sum  for  which  the  wadset  was  granted,  in  the  hands  of  the  clerk  of  the  bills, 
and  thereupon  obtained  a  suspension  of  the.  decreet  of  removing  j^  and  there- 
after  having  obtained  right  from  Willi^im  Clerk  to  his  apprising,  ^iid,  by  supplica- 
tion, desire  the  $um  consigned  by  him  to  be  given  up  to  himself;  i//,, because  the 
consignation  was  not  orderly  made;  conform  to  the  reversion  ;  and,  2rf,  though 
it  had  been  orderly,  yet  before  declarator  he  might  pass  from  the  consignation 
and  take  up  his  money,  whereby  the  wadset  right  would  remain  unprejudged  ^ 


y 


N6  i8w 

A  bond 
drawn  in 
name  of  se- 
veral appris* 
ers,  and  sub« 
scribed  by 
some,  was   ^ 
fonnd  not  ho« 
mologat^d  by 
one  who  did 
not  subscribe^ 
although  d€   , 
factQ  he  con»  . 
curred  in  pur- 
suits with  tbe 
apprifcra  ta ;.} 
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exclude  other 
rifrhtSy  since 
it  did  not  ap* 
pear  that  he 
knew  of  the 
bond. 


3^,  The  wadset-right  being  now  returned  to  himself,  bj  acqufring  Clerk*s  ap* 
prising,  he  had  thereby  right  to  the  sum  consigned  for  redemption  of  the  wad- 
set.     Compearance  was  made  for  Maxton  and  Cunningham,  for  whom  it  was 
alleged^  that  the  consigned  sum  ought  to  be  given  up  to  them ;  because,  be- 
fore William  Clerk's  apprising,  they  and  William  Clerk  had  jointly  obtaiaed 
from  the  King,  a  gift  of  the  escheat  and  liferent  of  the  said  John  Ker,  who 
had  been  year  and  day  at  thelxorn,  before  -William  Clerk  apprised  from  him ; 
60  that  the  sum  coiuigned,  being  now  moveable,  fell  under  Ker*s  escheat,  and 
thereby  they  have  right  to  two-third  parts  thereof,  and  Clerk  or  Telfer  by  his 
right  can  only  have  the  other  third ;  and  if  the  sum  were  not  found  to  fall  un- 
der Kcr^s  escheat,  the  annualrent  thereof  during  Ker's  life  would  fall  to  the 
three  donatars  of  his  liferent  equally,  and  the  sum  ought  to  be  given  out  in  se- 
curity  to  them  for  their  liferent,  and  to  Telfer,  as  having  right  to  "Clerk's  ap- 
prising in  fee,  except  the  third,  whereto  Clerk  had  right  as  joint  donatar  with 
^thcra  ;  neither  could  Telfer  pass  from  his  consignation,  seeing  tfaey^acceptcd 
thereof;  nor  could  he  object  against  any  informality  in  the  consignation  made 
hy  himself,  seeing  they  pass  from  that  objection.     It  was  answered  for  Telfer, 
That  Maxton  and  Cunningham  bad  no  right  by  the  single  escheat  of  Kfcr ;  be- 
cause before  the  consignation,  by  which  it  is  pretended  the  consigned  ^om  be* 
came  moveable,  Ker  was  denuded  by  Clerk's  apprising  j  so  that  the  consigned 
sum  came  in  place  of  the  apprising.     It  was  answered  for  Maxton  and  Cun- 
iungham.  That  albeit  the  apprising  might  carry  the  stock  and  iee  of  the  cotk 
signed  sum  ;   yet  the  liferent  of  the  annualrent  thereof  belongs  to  the  thiee 
joint  donatars  of  Ker's  liferent,  seeing  Ker  was  year  and  day  denounced;  where- 
by ynfj"  fuit  acquisiiurn  domino  regi^  before  William  Clerk  apprised.    It  was  ath- 
s-wered  for  Teifer,  The  diligences  of  lawful  creditors  are  still  preferred  to  the. 
•fisk  before  declarator,  and  here  there  was  no  declarator  of  the  liferent  of  Ker;  and 
therefore  Clerk^s  apprising  must  carry  the  whole  right  of  the  wadset,  and  in 
consequence  the  sum  consigned   in  place  thereof.    It  was  answered  for  Max- 
ton and  Cunningham,  That  although  complete  diligences  of  creditors,  attain- 
ing effect  before  declarator,  are  not  liable  to  restitution  ki  single  escheats,  it  is 
not  so  in  liferent  escheats ;  especially  where  the  diligence  is  not  complete,  in 
cursu  rshelUoniSy  as  in  this  case,  and  likewise  Clerk,  Telfer's  author,  had  homo- 
gated  the  right  of  liferent,  by  concurring  with  them  founding  thereon  in  many 
processes. 

*  The  Lords  found  the  allegeance  for  Maxton  and  Cunningham,  upon  the 
'joint  gift  of  Ker^s  liferent,  homologated,  as  said  is,  relevant  and  proven ;  and 
therefore,  Ordained  the  consigned  money  to  be  given  up  to  Telfer,  who  by  vir- 
tue of  his  right  to  Clerk's  apprising,  had  the  right  of  the  stock  thereof^  and  or- 
dained him  to  employ  the  same,  or  give  security  for  the  annualrent  of  two- 
.third  parts  thereof  to  Maxton  and  Cunningham,  during  John  Kcr's  lifetime. 
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1661.  ytilj^  6.-~In  the  cotopctition  betwixt  Telfcr,  Maxton,  and  Cunningham, 
Ittentioned  Jm^  ^^h,  where  Telf^r  wa9  pcefetred  to  the  stock  of  tlie  sum  con^ 
signed  for  the  redemptioa  of  the  wadset  in  question,  it  was  furtlier  alleged  for 
l^xton^  ThfU  he  ought  to  have  a  share  of  the  stock,  because  he  produced  a  mu- 
tual bond  betwixt  himself  and  WiUiant  Cierk,  Telfer's  autlior,  who  apprised 
the  wadset,,  whtrebj  they^  were  obliged  to  commumcate  the  profit  that  should 
accresce  to  them  by  their  actions  tatented,  and  to  be  intented  upon  their  rights 
of  John  £>r  the  common  debtof 's  lands^  without  opposing  one  another  upon 
their  severdl  a^^isings.  TeUer  ans weted.  non  rdcjoat  against  him,  who  was  a  sin- 
gular successor,  this  being  but  a  personal  bond  o£  bis  author,  and  could  not  af- 
fect his  real  right  of  apprising.  It  was  answered  for  Maxlon,  lirsty  Albeit  ap-» 
prisings  and  in&ftments  thereupon  be  real  rights  in  some  respect,  yet  in  many 
f>ther&,  they  were  only  accoumed  as  personal  lights,  at  least  might  be  taken 
away  by  personal  deeds,  as  by  intromission  with  the  mails  and  ducies-  of  the 
apfurised  laodss,.  or  by  payment  of  the  sums:  therein  contained,  which  would  be 
Talid  a^ost  singular  successors,  without  Oiecessity  of  any  consignation.  It  was 
QHsvmted  for  TeHer,  That  this  is  by  reason  of  the  act:  1621,  cap.  6.  de- 
cknn^  apprisings  satisfiable  by  intromission  with  the  mails  and  duties,  and  so 
lO' expire  ips^fmtQ,  but  cannot  be  stretched  beyond  the  tenor  of  that  statute 
contrary  to  the  nature  of  real  rights.  The  Lords  repelled  the  allegeance  for 
Maxton  upon  the  bond  for  communication,  which  did  not  affect  singular  suc^ 
cessors.  It  was  further  ^dleged^  That  this  mutual  bond  was  homologated  by 
Telfer  in  so  far  as  he  had  concurred  in  all  parsuits  with  Maxton  conform  to  the 
tenor  of  the  said  bond,  and  had  uplifted  the  mails  and  duties,  accordingly.  .  It 
y9fx%  answered  for  Telfer,  non  relevat  to  infer  homologation,  seeing  these  deeds 
are  not  relative  to  any  such  personal  bond,  which  Telfer  never  knfew,-  and 
therefore  could  not  homologate;  whereupon  Telfer^s  oath  was  taken,  if  he 
knew  the  same,  who  denied;  and  thereupon  the  allegeance  :was.  repelled. 
Maxton  farther  alleged^Th^t  albeit  there  had  been  no  more  but  the  concurrence 
judicially,  it  was  sufficient  to.  communicate  the  gppcisings;  It  was  .answered 
for  Telfer,  non  relevat^  unless  the  concurrence  had  borne  expressljr,  *  to  com- 
*  municate'  for  the  concurrence  only  to  exclude,  third  parties  would,  never  in- 
fer the  same. 

Tb£  Lords  repelled  Maxton's  allegeances,  «nd  adhered  to  their  first  inters 
locutojr.    See  Pirsonal  and  Real. — Sukkogatum. 

Fol.  Die.  V.  I.  p.  378.     Stair^  v.  I.  p.  47.  &  51.^ 


No  l&. 


Thomas  Jack  against  Fiddes. 


2661.     ytdy  24. 

Thomas  Jacr  pursues      ■    -  ■ —  Fiddes,  alleging.  That  Fiddes  having  given 
him  in  custody  the  sum  of  500  merks  in  antio  1650,  by  a  ticket  produced,  bear- 


Ntf  19. 

Homolog4- 
tion  of  an  in- 
formal decree 
found  not  to 
have  betiitii« 
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No  19. 

feiTcd  by 
payment  of 
the  money 
without  a 

charge* 


iog» '  to  be  kept  by  him  with  his  own,  upon  the  deponer's  hazard  ;'  and  that 
the  pursuer  for  his  security,  did  thereafter  go  to  Dundee  and  took  his  goods 
thither,  where  he  lost  the  said  sum  and  all  his  other  goods,  by  the  English 
taking  the  town  by  storm  and  plundering  it ;  yet  Fiddes  convened  him  before  the 
English  officers  at  Leith,  who  most  unjustly  decerned  him  to  pay  the  sum,  and 
put  him  in  prison  till  he  was  forced  to  give  bond  for  it,  and  thereafter  paid  it 
unto  this  jdefender  his  assignee,  who  concurred  with  him  and  knew  the  whole 
matter;  and  nowxraved  repetition  condictione  indebiti.  The  defepder  alleged  ab« 
solvitor,  because  the  pursuer  made  voluntary  payment,  and  to  homologated  the 
decreet,  and  never  questioned  the  same  till  now.  The  pursuer  answered^  it 
was  no  homologation  nor  voluntary,  he  being  compelled  to  grant  it,  and  ex- 
pected no  remeid  from  the  English  Judges,  with  whom  the  officers  had  so  great 
power ;  neither  could  this  be  counted  any  transaction,  seeing  the  whole  sum 
was  paid,  nor  any  voluntary  consent  nor  homologation,  being  to  shun  the  ha- 
zard of  law ;  so  that  though  that  these  officers  had  been  a  judicature,  if  in  obe- 
dience to  their  sentence,  he  had  paid,  and  after  had  reduced  the  sentence,  he 
might  have  repeated  what  he  paid,  much  more  when  tbe^  had  no  colour  <£ 
authority.  The  Lorjds  repelled  the  defence  of  homologation.  It  was  fur- 
ther alleged  for  the  defender,  absolvitor,  because  he  offi:red  J^im  to  prove,  he 
required  his  money  from  the  pursuer,  before  he  went  to  Dundee^  and  got  not 
the  same ;  and  it  was  his  fault  he  took  it  to  Dundee,  being  a  place  of  hazard. 
The  pursuer  r^/>//>^,  That  after  the  said  requisition,  he  made  o£kr  of  the  mo- 
ney, and  Fiddes  would  not  receive  the  same,  but  continued  it  upon  his  hazard 
as  it  was  before. 

*  The  XoRDs  repelled  the  defence,  in  respect  of  the  reply.;  and  because 
the  defence  and  reply  were  consistent,  ordained  the  parties  to  prove,  *hinc 
inde  ;  the.  pursuer  bis  libel  and  reply  ;  and  the  .defender  his  defence. 

Stair ^  V.  I.  p.  ^5. 
*^*  This  case  is  reported  by  Gilmour,  No  -2.  p.  2923. 


No  20. 

In  an  action 
at  the  in- 
stance of  a 
relict  against 
her  husband*$ 
heir^9  npaVe 
up  ^liat  was 
wanting  of 
of  the  liferent 
sTipuiato'J.  to 

Ji«  r  iA  her 


h663.     November  14. 

Barbara  Skene  and  Mr  David  Thoirs  against  Sir  Andrew  Rams:o. 

Barbara  Skene  being  provided  by  her  contract  of  marriage  with  umquhilc 
David  Ramsay,  to  eighteen  chaMers "of  victual,  or  1800  mexks,  her  husband 
having  acquired  the  lands  of  Gran^emuir,  worth  ten-  chalders  of  victual, -she 
pursues  Sir  Andrew  Ram^ay,  as  heir  to  his  brother,  to  make  her  up  the  super- 
plus.  The  defender^/Z^^^rf. absolvitor;  because  he  offcred.him-to  piK>ve,:ttlat 
the  said  Barbara  stood  int^ft  in  the  .laud*  of  Grangemuir  upon  a  bond  granted' 
Ijy'her  husband:;  which  bond  bears,  in, full  satisfaction  of  the  contract  of  mar- 
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liagCy  by  virtue  of  which  infcftraent,  she  having  no  other  right,  she  had  po^- 
^essed  five  or  six  years  after  her  husband's  death,  and  thereby  had  accepted  that 
right  and  had  homologated  the  same.  It  was  replied^  That  the  bond  being  a 
•  deed  of  the  husband's,  a  clause  foisted  thereinto,  so  far  to  the  detriment  of  his 
wife,  and  the  infcftment  not  being  taken  by  her,  but  by  an  attorney,  her  pos- 
session cannot  import  homologation  thereof,  because  homologation  being  a 
tacit  consent,  is  not  inferred,  but  where  the  hcmologator  cannot  but  know  the 
right  homologated,  and  can  do  the  deeds  of  homologation  no  otherwise,  but  by 
'Virtue  of  that  right ;  neither  of  which  holds  here,  because  the  personal  oblige- 
ment  in  the  contract  was  a  ground  for  the  wife  to  have  continued  her  husband's 
possession,  and  would  have  excluded  his  heirs,  if  they  had  quarrelled  ;  and,  not 
only  the  clause  must  be  presumed  to  be  without  the  woman's  knowledge,  but 
the  bond  itself  and  the  infeftment,  especially  considering  the  simplicity  of 
wives  and  their  confidence  in  their  husbands,  who,  if  this  were  sustained,  would 
easily  deceive  them.  It  was  duplied  for  the  defender,  That  he  offers  him  to 
prove,  that  the  pursuer  did  not  continue  her  husband's  possession,  but  did  be- 
gin possession,  her  husband  being  never  in  possession  before  his  death,  and  that 
she  set  two  several  tacks,  expressly  as  liferenter,  and  the  third,  with  consent  of 
Mr  David  Thoirs  her  husband  being  an  advocate ;  and  so  she  cannot  be  pre- 
sumed to  hav^been  ignorant,  but  on  the  contrary  she  must  be  presumed  to 
have  known  the  right,  and  could  never  denominate  herself  liferentrix  by  a  per- 
sonal obligement  to  infeft  her  in  so  much  victual  and  money,  without  mention- 
ing any  land  in  particular;  and  her  acceptance,  though  to  her  detriment,  may 
be  the  more  easily  presumed,  because  she  liad  two  children  surviving  her  hus- 
band, in  whose  favour  the  restriction  did  accresce,  and  her  husband  did  secure 
Tier  in  all  that  he  had ;  but  now  ex  post  facto,  the  children  being  dead,  she 
could  not  return  upon  Sir  Andrew,  her  husband's  brother,  contrary  to  her  ho- 
mologation. 

The  Lords  sustained  the  defence  and  duply  ;  for  they  thought,  albeit  igno- 
rance might  be  presumed  in  a  wife,  de  recente  et  intra  annum  luctus^  yet  she 
having  continued  for  so  many  years,  and  doing  so  many  deeds,  expressly  as  life- 
renter,  and  that  the  bond  was  not  clandestinely  lying  by  her  husband,  but  Jn  a 
third  party's  hand  who  had  taken  the  infeft  men  t,  they  thought,  in  that  case 
ignorance  was  not  to  be  presumed,  but  knowledge. 

FoL  Die.  z\  I.  p.  378.     Stair,  v.  i.  p.  307. 

*^*  Gilmour  reports  the  same  case  ; 

Barbara  Skene  and  Mr  David  Thoirs  advocate,  her  present  hus'jand,  pursue 
Sir  Andrew  Ramsay,  now  provost  of  Edinburgh,  as  charged  to  enter  heir  to 
the  deceased  Lieutenant  Colonel  David  Ramsay  his  brother,  first  husband  to  the 
said  Barbara,  for  implement  to  her  of  her  contract  of  marriage,  whereby  he 
was  obliged  to  infeft  her  in  lands  worth  eighteen  chalders  of  victual  during  her 
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Np  20.       Kfe,  or  to  pay  her  1 800  merks  yearly.    It  was  aJhged  absolvitor ;  because  by  a 

disposition  made  by  him  to  her,  he  had  disponed  to  her  th«  lands  of  Grange* 
xnuir,  acquired  by  him  from  the  Laird  of*  Ardross,  and  that  in  full  satisfaction 
to  her  of  her  contract  of  marriage,  whereupon  she  is  infeft, .  It  was  answered^ 
Non  rrlevat^  unkss  it  were  also  alleged,  that  she  has  also  accepted  the  tight  in 
full  satisfaction,  which  the  defender  cannot  say,  because  the  disposition  nor 
sasine  was  never  in  her  custody,  nor  knew  she  of  it,  till  the  intetiting  of  the 
cause  ;  nor  can  it  be  thought  that  ever  she  would  have  accepted  it,  in  full  sa-  - 
tisfaction,  being  much  to  her  disadvantage.    Dtf/f/iW,  That  she  Cantiot  be  heard^. 
because  law  and  reason  must  presume,  that  she  did  accept  it^  and  that  she  has , 
homologated  the  same ;  because  there  being  nothing  in  her  contract,  but  a  per- 
sonal obligement  to  provide  her  ut  supra  in  no  particular  krtdisf;  kftd  Whick. 
lands  above  specified,  being  acquired  by  her  husband  only  ^bout  half-a-year  be- 
f?>rc  his-  death;  she  thereafter  entered,  not  only  to  the  uplifting  6^  the  Mails 
and  duties  of  the  said  lands,  but  twice  set  tacks  thereof  to  the  tefiantd  as  life- 
rentrix  of  the  same,  being  so  designed  in  the  tack.     As  also,  after  her  marriage 
with  her  second  husband,  she  of  new  set  tacks  with  his  consent ;  and  so  by  se- 
veral acts  of  homologation,  has  acknowledged  and  accepted  the  said  right ; 
which  lands,  with  some  moveables,  whereto  she  was  executrix  and  uOivefsal 
legatrix,  were  all  the  estate  belonging  to  her  husband.  TW/^Z/Vrf,  That  she  might 
lawfully  uplift  the  mails,  her  husband  being  obliged  to  infeft  her  in  lands  worth 
eighteen  chalders  victual  in  general,  he  having  no  other  lands  but  these,  which 
cannot  infer  against  her  to  have  accepted  the  same  in  full  satisfactioiVj  or  any 
homologation,  she  not  having  known  the  alleged  deed  to  be  homologated.   Like- 
as,  she  is  content  to  make  faith,  she  never  knew  it,  and  it  did  remain  always  . 
fc  the  notary's  hand  who  wrote  it,  till  it  was  produced  in  the  process ;  neither 
was  she  accepter  of  the  sasine  following  thereupon,  or  any  attorney  appointed 
by  her^  the  attorney  being  a  near  relation  of  the  first  husband's ;  and,  if  such  . 
fraudulent  clandestine  deeds  should  be  sustained'  to  prejudge  relicts,  they  may 
be  very  easily  excluded  from  the  benefit  of  their  contracts  of  marriage,  whose 
case  is  very  favourable,  especially  where  they  bring  large  portions  with  them  as 
the  relict  did.    Nor  was  this  deed  made  known,  either  to  herself  or  to  any  of 
her  relations.     And,  as  t©  her  setting  of  tacks,  and  designing  herself  liferentrix, . 
she  had  probable  reason  so  to  do,  her  husbund  being  obliged  to  infeft  hex  iri 
eighteen  chalders  victual ;  and  having  pursued  this,  land,  and  no  othcr^  she. 
^ight  very  well  call  herself  Iferentrix,  which  must  be  interpreted /w  tanto^^ni 

not  pro  toto.  . 

Notwithstanding  whereof/ the  Lords •  sustained  the .allegeance  and  duply-;: 
and  thereafter,  there  being  a  n^duction  raised  super  doloj  and  in  effect  eisdem  de- 
ductis  ;  and  the  cause  beinjj  hciird  'in  prasentia^  the  Lords  assoilzied  in. January 

thaea/ter^ 

GSmoury  No  166.  p.  116. 
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%*  This  -case  is  also  reported  by  Newby th  : 

Barbara  Skene  and  Mr  David  Thoirs,  now  her  spouse,  for  his  interest,  pur-  pjo  20, 
4ue  Sk  Andrew  Ramsay,  provost  of  Edinburgh,  as  representing  his  brother, 
Pavid  Ramsay  htr  first  husband,  for  implement  of  and  fulfilling  to  her  her 
contFact  of  marriage,  and  specially  for  mfefcing  her  in  eighteen  chalders  of 
victual  dunng  her  lifetime.  It  was  alleged  absolvitor ;  because  it  is  offered  to 
be  proved,  that  the  said  umquhile  David  infeft  the  said  Barbara  Skene  in  the 
lands  of  Grangemuir,  in  implement  and  fulfilling  to  her  of  all  that  she  could 
qlaim  through  her  contract  of  marriage,  wheretnto  she  did  entier  to  the  posses- 
sion of  the  said  lands  since  her  husband's  decease;  and  as  yet  does  remain  in 
pas9ession  of  the  same..  To  which  it  was  replied^  Thar  albeit  her  infeftment 
proceeded  upon  a  bond  of  proviaion,  bearing  that  the  same  should  be  in  satis- 
fection  of  all  that  she  could  claim  by  her  said:  contract  of  marriage ;  she  can- 
not be,  understood  to  homolog^e  the  said  bond  and  infeftment,  by  entering  to 
possession^  unless,  the  said  bond  bad  been  dsHvered  to  her  as  her  own  evident. 
zdoy  She  being  in  possessbn  of  the  said  lands  with  her  husband  the  time  of  his 
decease,,  she  might  lawfully  continue  her ;;  specially  by  the  contract  of  mar- 
riage,, her  umquhile  husband,  beii^  obliged,  in  case  his  estate  were  converted 
into  land,  to  provide  her  to  eighteen  chalders  of  victual  or  1 8oo  merks.  Like- 
as,  by  her  husband's  testament, .  she  was  appointed  tutriK  to  her  children,  who 
might,  and  did  possess  the  same  as-  apparent  heirs '  to  their  father.  To  this  it 
was.  repUed^  That  she  being  infeft  in  the  said  lands  in  satis&ction  of  all  that  she 
could  Gjfave,.  and  entering:  to  the  possession  thereof  after  her  husband's  decease, 
law  and  reason  presume,  that  ber  entry  thereto  was^  in  contemplation  of  her 
own  right,  seeing  her  possession  cannot  be  ascribed  to  any  other  right.  2e/a, 
The  said  Barbara  has  homologated  the  said,  rig^t  and  infeftment,  because  she  has 
possessed  the  Sfiid.  lafids  since  her  husband's  decease,  has  set  tacks  for  seven 
years  to  rpn,  .gnd  hatb  de«gnedihflrself  liferentrix  thereto.  The  obligement  in 
the  contract  of  marriage  could  be  no  ground  whereupon  she  could  possess,  tlier* 
being  no  speciaklands  mentioned,  in  the  contract,  and  there  was  no  right  com- 
petent to  the  said  Barbara,  but  only'  a  personal  obligement  and  action  for  im- 
plementj  neither  is  her  conjunct  possession  with  her  husband,  nor  her  posses- 
sion as  tutrix,  of  any  moment,  because  the  said  David  her  husband,  was 
never  in  the  natural  possession  hnnself,  having  deceased  half-a  year  after  buy- 
ing of  the  land  from  Ardross.  ^do^  She  is  designed  in  the  tacks  liferentrix,  and 
not  tutrix.  3/X0,  Both  she  and  her  second  husband  have  continued  her  own  be- 
gun possession,  and  set  tacks,  .designing,  hersdlf  liferentrix. — TkE  Lords  found 
the.pursuer  her  setting,  of  tacks,  and  designing  herself  liferentrix,  to  be  deeds  of 
hQn]i(dog^tioa  of  the  bond  of  .provisionxand  sasine  following  thereon,  whereby  the 
contract  of  marriage  was  innovated^  and  therefore  assoilzied  the  defender  from: 
the  conclusion. of  the  summons. 

Neu'bytb:,  MS,  p,  39. 
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No  21. 

An  executor 
found  to  have 
made  legacies 
debts  of  his 
own,  by  con- 
firming the 
testament, 
and  not  en- 
titled there, 
after  to  re* 
duce  it. 


1666.     February,         Cunninghame  against  The  Legatars  of  His  Wife. 

Agnes  Howie,  spouse  to  George  Cunninghame,  by  her  testament,  nominates 
her  husband  executor,  and  leaves  some  legacies  to  friends  extending  to  1000 
merks ;  her  husband  confiims  the  nomination,  in  which  the  free  gear  and  the 
defunct's  part  thereof  did  far  exceed  the  legacies ;  and  yet  he  intents  a  reduc-' 
tion  of  the  testament  as  it  is  confirmed,  and  a  declarator,  that  he  may  be  free 
of  the  legacies,  in  respect  of  a  debt  owing  by  the  pursuer  himself,  before  the- 
defunct's  decease,  and  still  owing  the  time  of  the  confirmation.     It  was  alleged 
for  the  defenders,  absolvitor ;  because  the  confirmation  being  his  own  deed,  and* 
the  inventory  given  up  by  himself,  by  which  his  deed,  he  has  constituted  hrm-- 
self  debtor  in  the  legacies,  he  carmot,  upon  a  debt  of  his  own,  liberate  hrmselE 
from  the  legacies  nor  quarrel  the  confirmation,  unless  it  were  an  emergent 
debt,  owing  by  the  defunct  testator  herself.     Answered^  That  the  husband  has 
liberty,  in  the  wife's  confirmed  testament,  either  to  give  up,  or  not  give  up,  his 
own  debt,  for  exhausting  the  inventory,  and  his  wife's  part ;  and  therefore,  he 
not  having  given  up  this  debt,  he  may,  quocunque  tempore,  exhaust  the  inven- 
^ry  therewith.     Replied^  That  he  having  privilege  to  give  up  and  exhaust  with 
his  debt,  and  being  executor  nominated  by  his  wife's  testament,  wherein  she  ap. 
points  the  legacies  to  be  paid,  he  becomes  debtor  of  the  legacies  by  his  own 
deed,  and  by  omitting  to  make  use  of  that  privilege  which  was  due  to  him, 
viz.  the  upgiving  of  his  own  debt,  thereby  to  exhaust  the  inventory,  but  spe- 
cially this  debt  which  could  not  but  consist  in  his  knowledge,  the  bond  being 
registered  not  long  before  the  confirmation,  and  being  charged  thereupon  not 
long  after. 

The  Lords  found  the  allegeance  and  reply  relevant,  in  respect  of  his  know- 
ledge of  the  debt,  unless  he  would  condescend  upon,  and  make  appear,  some 
probable  reason  of  ignorance,  or  why  he  did  not  confirm  the  same.  This  cause 
was  again  heard  and  considered  in  February  and  June  thereafter. 

June,  this  interlocutor  was  adhered  to  j  though  in  February  it  went  other- 
wise  \  but  at  that.time  the  knowledge  of  the  debt  was  not  considered. 

Gilmour,  No  184.^.  134. 
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The  know- 
ledge of  a 
contract  of 
vradset  not 
entered  in  the 
legister  of 
reversions, 
found  not  to 


1666.     July  24. 


Petrie  against  Rjchart. 


RiCHART  of  Auchnacant  having  a  wadset  of  12000  merks  from  Buchan  of 
Portlethem,  did  thereafter  enter  in  a  second  contract  with  Buchan*s  son  and 
heir,  who  had  right  to  the  reversion;  and  divers  years  back-tack  duties  being 
accumulated  and  made  a  principal  sum,  it  was  agreed  that  there  should  be  no 
redemption  but  by  payment  of  the  sum  contained  in  the  said  second  contract, 
made  up  as  said  is,  of  the  sum  contained  in  the  said  second  contract,  and  the 
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back- tack  duties;  and  by  payment  of  the  annualrents  so  accumulated.    Mr 
Petrie,  provost  of  Aberdeen,  having  acquired  the  right  of  reversion,  and  hav- 
ing used  an  order  of  redemption,  and  thereupon  having  intentcd  declarator,  it 
was  alleged,  that  he  should  have  consigned  the  sum  contained  in  the  said  se- 
cond contract,  which  he  could  not  misken, '  by  reason  as  he  not  only  knew  of 
the  «aid  second  contract  before  he  acquired  the  said  right,  but  acted  in  relation* 
to  the  said  Contract  and  in  effect  homologated  the  same,  in  so  far  as,  iwo,  By 
the  said  second  contract,  he  and  certain  other  persons  being  named  and  ap- 
pointed to  determine  the  question  betwixt  Richart  and  Buchan,  what  should  be 
paid  to  Buchan  for  the  charges  he  had  been  at  in  prosecuting  his  right  against 
Richart,  the  said  ^Petrie  had  accepted  a  submission  relating  to  the  said  second 
contract,  whereupon  a  decreet  arbitral  did  follow,  ordaining  300  merks  to  be'  z 
paid  to  Biidhan  for  his  charges ;   2io,  By  the  second  contract,  Buchan  was  ob-. 
liged  to  cause  Petrie  (being  his  friend}  to  give  bond  that  he  should  engage  for 
B^chan's  performance  of  th«  said  aecoqd  ctmtract;  "and  accordingly,  Buchan   \ 
being  charged  to  fulfil  that  head  of  the  said  contract,  had  procured  a  bond, 
from  the  said  Petrie,  and  produced  it  in  judgment  ihe  time  of  the  discussing  of 
the  suspensioti ;  3//0,  Petrie  liad  assigned  the  300  merks  of  chairges  modified 
bybimself,  and  the. instrument  of  intimation  of  rthe .  assignation  mentioned  tjie 
said  sum  to  ,have.  been  modified  by  the  de^crcet-arbitral,  proceeding  upon  the 
said  contract.     From  these  acts  it  was  urged,  that  ^knowing  and  havirvg  homo-* 
logated  the  said  contract  in  manner  foresaid,,  he  .wa?  in  pessima  fide,  lo  take  a> 
rijght  ip. prejudice  of  the  defenders,  and  tp  pretend  IP  be  jn  better  case  than  hia. 
author. 

The  Lords  notwithstanding  found  that,  the  said  second  Contract  not  being, 
registrate  in  the  register  of  reversions,  .he  was  ntot,  obliged  to  .take  notice  of  it ;. 
and  ttiight  redeexn  by  payment  of  the  sums  contained  in  the  first  contract.  It 
was  acknowledged  by  some  of ,  those  whp  were  for  the  decision,  that  these  acts 
imported  an  homologation  j  but  the  second  contract  though  by  our  law.valid^ 
was  not  favourable,  and  .was  against  the  common  law;,  in  so  far  as  the  accumu- 
lating annualrents  to  be  a  principal  sum,  is  usurausurarutn  iwT««r^t(^.  I  have 
qftea  urged  that  favour  is  not  nomen  juris^  and  law  ought  to  be  uniform,  and, 
not  Leshia  Regula  pliable  and  variable  ,upon  pretences  of  favourable  or  .not 
favourable ;  Sed  nunquam  credita  Teucris  Cassandra*^   , 
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infer  homo* 
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not  obliged 
to  take  notice 
of  it. 


i668,     February  14.        Sir  Geqrge  yi'^^^^TH^.against  John  FAikHOLw:  ^ 

Sir  George  M*Kenzie  insisted  in  the  reduction  of  the  bond  subscribed  by 
him,  as  cautioner  for  his  father  in  bis  minority.  It  was  alleged  for  John  Fair- 
holm,  that  he  could  not  reduce  upon  minority,  because  he  had  homologated  the 
bonds  after  his  majority,  in  so  far  as  he  had  accepted  discharges  of  the  annual- 
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fonid  not  -in- 
ferredv  altho' 
the  SOD,  after 
nufjority,  had 
taken  dis- 
cbarges  for 
aanualrent 
not  paid  hj 
binuelf. 


rent,  bearing  deduction  of  the  bond  by  his  father  as  principal,  and  him  as  cau- 
tioner,  and  discharging  them  both ;  which  discharges  Sir  George  himself  did 
receive  from  John  Fairholm,  and  paid  the  money.  Sir  George  answered^  That 
the  discharges  do  not  bear  that  he  paid  the  mon^y,  but  bear  that  the  same 
was  paid  by  the  principal  debtor ;  and  his  receiving  of  4  discharge,  not  having 
paid,  cannot  import  his  homologation,  or  acknowledgment  of  the  bond  ;  for,  to, 
prevent  question  and  trouble,  one  may  take  discharge  of  what  he  denies  to  be 
due,  and  the  bond  being  then  standing  unreduced,  he  may.  WipU  accept  a  disk 
charge,  pot  knowing  the  event  of  thje  relevancy,  or  probation  of  his  minority. 
The  Lorps  repelled  the  defence,  and  found  that  the  discharges  imported  no 
homologation,  unless  it  were  instructed  th^t  Sir  Geofge^  9»\of  Ivs  own 
-paid  the  annualrent. 


*■ ;  ][.^..A)J 
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A  father- in- 
iaw,  who  was 
tutor  to  hU 
daughter.in- 
la^»  gave  dis- 
charges of  an- 
nualrent as 
tutor,  in  pre- 
judice of  his 
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jure  marrtu 
This  having 
been  done  by 
mistake,  was 
found  no  ho- 
mologation of 
the  pupil's 
right  to  the 
annualrent. 


« 

1670.     January  1%. 

Dr  Balfour  and  His  Spouse  ajiainst  Mr  V^iimim  Wo<m>. 

Umquhile  Mr  James  Wood  having  been  tutor  to  his  wife's  daughter,  she  be- 
ing now  married  to  Dr  Balfour,  they  pursue  Mr  William  Wood,  a$  repre- 
senting his  father,  for  a  tutor  accompt ;  in  which  accompt,  the  auditors  report- 
ed these  points  :  imo.  The  pursuer  insisted  for  the  whole  sums  bearing^  annual- 
rent,  whereof  no  part  belongs  to  the  wife  as  relict,  she  being  excluded  by  the 
act  of  Parliament.  The  defender  answered^  Thzl  he  opponed  the  testament 
and  confirmation  unreduced,  whereby  there  is  a  tripartite  division  of  the  whole 
sums,  and  the  relict  has  one  third  which  belonged  to  the  defunct  tutor,  her 
husband,  jure  tnariti. 

The  Loxds  repelled  this  allegeance,  and  found  that  the  error  of  the  confir- 
mation was  corrigible  without  reduction. 

2rfo,  The  defender  alleged  that  he  was  not  comptable  for  the  annualrent  of 
one  of  the  sums  acclaimed  ;  because,  by  the  bond,  it  was  provided  in  liferent 
to  the  relict,  whereto  his  father  had  right,  jure  mariti.  It  Vf^. answered,  That 
the  tutor  had  given  several  discharges  of  that  annualrent  as  tutor,  and  not  as  hus- 
band, and  so  had  homologated  and  acknowledged  the  pupil's  right  to  the  annual- 
rent. it  was  answered^  That  the  discharge  was  $0  granted  by  error  and  mis- 
take,  ct  falsa  designatio  npn,  obejif^  ubi  coikitat.de  re,  and  offered  to  prove  by  the 
bond  that  the  wife  was  liferenten 

Which  the  Lords  found  relevant. 

Stair,  V.  t,p.  66r, 
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167  !•    December  20; 
Tfac. Countess  of  BrawfoAd  and  the  Lady  Fourbster  ajainst  Earl  of 

Callendar. 

*  •  • 

THE.deceased  Getiefaljlothten,  Earl  of  Bramford,  being  forfeited  by  the  Par- 
lament  16459  there  was  an  assignment  granted  by  the  Committee  of  E&tates  to 
the  Earl  of  CaHendar  for  payment  of  L.  40,000,  that  was  appointed  for  CaJ- 
icndar  by  the  Parliament  1641^  foj:  his  service  in  the  pacification  betwixt  the 
King  and  his  people  at  the  Birks  near  Bcr>vick,  when  the  Scots  irmy  was  at 
I)unse,  whereof  the  Earl  was  then  Lieutenant  General,  to  be  paid  out  of  the 
sums  due  by  the  Earl  of  Errol  to  the  Earl  of  Bramford ;  and  tbete  being  a  dis- 
charge of.  the  said  sum  deliveiTed  by  the  Committee  to  Callendar,  he  lifted  the 
money  and  gave  his  discharge;  obliging  him  to  warrant  the  Earl  of  Errol  and 
his  cautioners.  Thereafter,  ther^  wrfs  a  decreet  at  the  instance  of  the  procura- 
tors  of  the  estate  against  the  Earl  of  Errol  and  his  cautioners,  and  those  who 
had  bought  his  land^  and  had  undertaken  Bramford's  debts  for  payment  of  th6^  : 
sum  due  to  Braaiford,  being  120,000  merks  principal ;  and  thereafter,  in  anrio 
1647,  Humbie,  General  Commissaify,  gave  a  discharge  of  the  whole  sum,,  bear- 
ing L.  40,000  paid  forrfietly  to  Callendar  as  a  part.  The  King  and  Parliament 
166 1,  rescinded  Bramford's  forfeiture,  and  restored  him  in  way  of  justice,  but 
the  act  was  stopped  from  being  extracted  till  .the  Jast  Session  of  Parliament 
1670,  and  then  it  was  appointed  to  be  extracted  of  the  same  date  as  it  was  first 
pronounced.  Bramford.  having  made,  a  right  x)f  this  sum  to  his  Lady,  and  to  - 
his  only  child  .the  Lady  Fbrrester,  they  pursue  the  Earl  of  Callendar  and 
others,  for  payment  of  thfe  said  sums  intrcmitted  with  by  them  ;  and  insisted  ia  . 
the  first  place  against  Callendar,  who  alleged^  imo^  That  the  libel  was  no  ways 
relevant^  concloding  against  htm  as  introniitter  to  repay,  which  would  neces- 
sarily infer,  that  all  imrolnitter^  Atith  the  monies  belonging  to  persons  unwar- 
rantably, forfeited,  and  restored  by  way  of  justice,  should  be  liable  therefor, 
nvhich  is  without  Just  gtound  ;  for,  into;  The.  money  belonging  to  forfeited  per- 
sons, being,  a  fungible,  if  it  come  to  the. hands  of  any  party  bonafide^  and  for 
a  cause  onerous,  they  are  absolutely  secure,  otherwise  all  commerce  among. 
in^n  might  be  interrupted ;  and  those  who  received  money  upon  just  accompts 
might  become. diffident,  .whether  that  money  did  come  to  the  party  vtfho  deli-  -- 
vered  it  upon  a  ju^t  and  secure  title,;  but,  the  favour  of  commerce  hath  been  so 
effectual. with  all  civil  nations,  that  no  man  is  obliged  to  question  the  title  of 
any  that  delivers  money  ;  so  that  if  the*  money  in  question  had.  been  in  the 
hands  of  the  Estates  or  General  Commissary,  and  had  been  paid  out  to  the  de- 
fender,  or  any  other  party  upon  adi  onerous  cause,  for  which  they  were  obfrged; 
though  that  were  the  Earl  of  BrainfordVmoney,  he, was  riot  obliged  to  know  it, 
nor  restore  it,  for  in  this  a  forfeiture  rescinded  hath  no  specialty  riidre  than  any  . 
other  colourable  title  j  as  if  a  party  obtained  gift  of  bastardy  or  ultimus  hares^ ,% 


No  35. 

A  person  was 
by  statute 
restored  to 
bis  estate, 
whicb  had 
been  unwar- 
rantably for- 
feited. 
His  taking 
possession 
was  no  homo- 
logation of 
claims,  which 
had  arisen  in 
consequence 
of  the  forfeU 
ture« 
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No  25.       and  thereupon  recovered  sums,  and  did  deliver  the  same  to  an/  third  party  for 

an  onerous  cause,  though  an  heir  should  be  thereafter  served,  and  the  gift  found 
void,  the  third  party  receiving  the  money  bona  fide  ex  causa  orurosa,  were  free ; 
or  if  an  heir  served,  or  a  party  obtaining  sentence,  should  pay  money  recovered 
thereby,  though  the  service  or  sentence  should  be  reduced  as  most  unjust,  and 
•without  all  ground,  a  third  party  ireceiving  it  bona  fide  for  an  onerous  cause, 
'Would  be  secure,  ido.  Though  such  sums  were  not  actually  delivered  to  the 
■parties  having  these -defective  titles,  but -were  established  in  their  persons  by 
•sentences,  having  par  at  am  executioneni,  and  by  them  uplifted  by  precepts  di- 
rected to  the  debtors  to  answer  any  third  party  for  an  onerous  cause,  that  party 
is  not  obliged  to'know  or  enquire  the  right  of  him  that  gave  the  precept,  bat 
is  to  him  in  the  same  way  as  ready  money  ;  and  so  in  this  case,  the  defender 
rbeing  creditor  to  the  public  for  his  service,  getting  payment  either  by  the  Ge- 
neral Commissary  or  Estates,  or  their  precepts,  though  their  right  cease,  and 
-the  pretence  thereof  unwarrantable,  yet  he  is  secure,  and  was  ndt  obliged  to 
enquire  whether  the  money  was  theirs  Jure  or  injuria;  otherwise  not  only  all  the 
General  Commissui  ies,  but  all  that  received  money  from  them  during  the 
troubles,  should  be  liable  to  restore,  if  simple  intromission  were  sufficient.  The 
"piivswer  answered,  That  albeit  it  be  true  th^t  numerala  pecunia  be  a  fungible, 
and  if  it  be  delivered  by  the  haver  to  any  party  Justo  titulo,  the  receiver  is  not 
liable,  because  it  is  impossible  to  distinguish  or  know  current  money  whose  it 
was,  yet  there  is  no  other  interest  to  secure  the  intPoraitter,  who  if  he  knew 
that  it  was  pecunia  obsignata  or  furtiva,  and  the  very  individual  species,  that 
it  did  not  belong  to  the  deliverer,  he  would  be  liable ;  but  there-is  no  such 
thing  in  this  case,  for  Callendar  received  assignments  from  the  Committee  of 
Estates  to  this  sum,  before  any  sentence  against  the  debtors;  and,  it  is  beyond* 
question,  that  though  a  party  for  a  most  onerotis  cause,  if  he  take  assignation  or 
other  right,  the  same  will  fall  in  consequence  vnitk  his. author*s  right,  resoluto 
Jure  dantis.  2do,  Callendar  cannot  pretend  bona  fides,  who  could  not  bat 
know,  and  was  obliged  to  know,  that  Bramford  was  most  unjustly  forfeited,  not 
for  any  act  done  in  Scotland,  or  against  Scotland,  but  for  his  assisting  the  King 
in  England,  which  had  no  pretence  of  juitifce,  even  upon  the  principles  of  that 
time,  nor  it  cannot  be  called  a  cause  onerous,  being  a  gratification  to  him  for 
an  unwarrantable  and  unnecessary  cause. 

The  Lords  repelled  the  defence,  in  respect  i&f  the  libel  and  replies  foresaid 
which  thay  found  proven  by  writs  produced. 

The  defender  further  alleged  absolvitor,  because  the  Earl  of  Bramford  vras 
restored  in  anno  1647,  ^'^^  express  provision,  that  there  should  be  no  question 
aa  to  the  sums  libelled,  which  the  said  Earl  did  homologate,  ?n  so  far  as  by  vir- 
tue thereof  he  did  enter  to  the  possession  of  his  estate.  It  wai  answered.  That 
though  he  had  entered  to  possess  his  estate, 'that  could  import  no  homologation 
.Qf  any  other  thing  in  the  act,  which  was  unwarrantable  arid  several,  for  homo- 
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Jogation  nmst  import  a  free  consent,  which  cannot  be  understood  to  be  by  the       No  251 
yielding  to  a  power  wherewith  the  Earl  could  not  be  able  to  controvert. 

Thk  Lords  repelled  this  defence. 

The  defender  further  alleged  absolvitor,  because  he  and  all  who  acted  in  the 
time  of  the  troubles  are  secured  by  the  act  of  indemnity,  by  which  no  intro- 
•mitters  with  public  money  are  countable  for  public  money,  but  only  commis- 
-sariea  and  collectors  who  had  not  made  accompt.  It  was  replied^  That  the  act 
of  indemnity  contains  an  exception  of  preceding  acts  and  sentences  of  Parlia- 
ment. Ba  estf  This  act  rescinding  the  EarPs  forfeiture,  is  anterior  to  the  act 
of  indemnity. 

The  Lords  repelled  this  defence  in  respect  of  the  reply,  and  did  also  repel  a 
'defence  founded  upon  an  act  of  Parliament  1662,  appointing  L.  15,000  to  be 
paid  out  of  the  fines  to  the  Earl  of  Bramford's  successors,  and  in  case  the  same 
were  so  paid,  appointing  the  intromitters  to  be  countable  to  the  treasury,  except 
Callendar  and  Kinghorn ;  in  respect  that  that  act  was  conditional,,  and  took  ^ 

never  efiect  as  to  the  payment  of  the  L.  15,000,  and  did  bear,  that  if  the 
L.  15,000  were  not  paid,  access  should  be  had  both  against  the  debtors  and  in>- 
tromitters.    See  No  61.  p.  4741. 

Stair ^  V.  2.  p.  29. 

*^*  Gosford  reports  the  same  case  : 

The  Earl  of  Bramford  having  assigned  his  lady  and  daughter  to  the  sums  of 
money  due  to  him  by  the  Earl  of  Enrol,  and  his  cautioners,  for  which  be  had 
an  heritable  infeftment  of  the  Lordship  of  Errol,  did  pursue  the  Earl  of  Callen- 
dar for  payment  of  L.  40,000  of  principal,  intromitted  with  by  him,  with  the 
annualrents  since  his  intromission,  super  hoc  medi$^  that  albeit,  the  Earl  of 
Bramford  was  forfeited  by  the  Committee  of  Estates  fti  anno  1647,  yet  the  for- 
feiture being  now  rescinded  by  act  of  Parliament  1661,  per  modum  just  Hide, 
and  he  restored  to  his  whole  fe^tate  belonging  to  him  the  time  of  the  forfeiture, 
and  by  an  act  of  Parliament  1670,  the  Earl  of  Errol,  and  his  cautioners,  who 
were  debtors,  being  declared  free,  the  whole  intromitters  with  Bramford's 
money  are  made  liable  to  refund  payment  of  the  principal,  because  the  Earl  of 
Bramford  being  forfeited  by  the  authority  for  the  time  in  being,  and  his  mo- 
ney advanced  to  be  paid  into  the  public,  the  defender's  intromission  being  by 
warrant  of  the  Committee  of  Estates,  whose  money  it  then  was,  the  defender 
was  not  obliged  to  take  notice  to  whom  it  belonged  j  and  money  being  resfun^ 
gibilis  of  its  own  nature,  and  subject  to  change  and  permutation  from  hand  to 
hand,  a  third  party,  who  receives  the  same,  is  not  obliged  to  answer  whether  it ' 
was  justly  or  unjustly  uplifted  by  the  public  ;  but  the  public  being  debtor  to 
Callendar  for  his  service,  which  was  a  just  and  onerous  cause,  he  was  in  bona 
fide  to  take  a  precept  from  the  General  Commissary,  and  to  transact  with  him, 
by  taking  assignation  to  the  sums  of  money  due  by  the  Eail  Errol,  which  being 

Vol.  XIV.  31  T 
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No  25.       uplifted,  and  spent,  and  consamed,  ho  law  can  make  the  intromittei:  liable, 

>vhich  were  to  destroy  all  trade  and  commerce*  Likeas  all  lawyers  who  \fiiht 
upon  that  subject,  viz.  Clarus  in  his  78th  question,  and  Farmaceus,  and  others, 
who  treat  upon  that  title,  De  conjiscatione  banorum,  and  of  restitutioqs  per  modum 
justitia,  do  all  agree,  that  the  goods  forfeited  being  extant,  .may-  be  repeal 
ni  txindicatione ;  but  if  they  be  consumed  after  intcoiaission  by  ^  third  j>artjf, 
they  are  not  at  all  Habk  for  tlie  value  thereof,  and  the  jMiblic,  whpjdid  ^rfeit 
the  person  restored,  in  justice  is  only  liable  for  aatisfacrion  ;  fiurmoie  wkeaxno* 
neys  are  uplifted  by  the  public  warrant,  which  in  e&Gt  is  the  deed  of  the*  p4ib- 
lie,  seeing  Jictione  brevis  manus  is  alike  in  law,  when,  by  a  warrant  ircia  t|ic 
public,  a  third  person  uplifts  sums  of  money  which  the  General  Cummissaries 
are  ready  themselves  to  uplift,  as  if  they  had  actually  uplifted  the  same  them- 
selves ;  quo  casu  these  sums  of  money  being  paid  out  by  their  older  for  an  one- 
rous cause,  intuitu  of  a  bargain,  or  merchandize,  or  for  payment  of  a  juat^ebt, 
never  any  lawyer  did  imagine  that  the  receiver  of  these  sums  can  be  ^eatidned. 
Ltkeas,  by  our  law,  where  a  person  being  retoured  heir,  or  confirmed  exocntor, 
upon  any  other  title,  recovers  decreet,  and  uplifts  sums  of  money  by  virtue 
thereof,  which  he  applies  for  his  own  use,  and  gives  out  the  same  to  a  third 
party,  albeit  all  those  titles  and  decreets  be  reduced,  and  it  be  found  that  they 
had  no  right  to  uplift  the  same,  they  who  receive  these  moneys  can  never  be 
made  liable  to  refund,  but  those  persons  only  whose  titles  are  found  null  and 
reduced.  And,  lastly,  it  was  alleged.  That,  by  the  late  act  of  indemnity,  all 
persons,  who  acted  by  virtue  of  the  standing  powers  for  the  time,  are  indmni- 
fied,  and  secured  as  to  all  intromissions  or  other  deeds  which  are  not  particularly 
excepted.  It  was  replied  for  the  pursuers.  That,  notwithstanding  pf  all  these 
reasons,  the  defender  ought  to  be  found  hable,  ux,  Because  law  and  lawyers 
having  made  the  distinction  betwixt  restitutions  of  forfeited  persons  per  fnodum 
gratia  and  modum  just  it  i^e^  make  the  great  and  only  difference  betwixt  them  to 
be,  that  in  restituting,  by  way  of  grace,  a  third  party,  who  acqjuires  bonajide  a 
right  either  to  lands  or  moveables,  is  not  prejudged  by  the  restitution ;  but, 
where  it  is  per  modum  justit ice ^  the  party  restored .  is  in  that  same  condition  as  if 
he  had  never  been  forfeited  ;  and  as  to  all  his  estate,  consisting  either  in  land 
or  moveables,  or  in  securities  or  bonds,  which  are  nomina  debitorum^  hath  that 
same  title  to  pursue  rei  vindicatione  by  a  personal  action,  all  intromitters  and 
possessors,  as  he  might  have  done  before  the  forfeiture  ;  neither  can  it  be  said 
that  the  defender  is  here  in  the  case  of  res  /ungibilis,  or  pecunia  numerata^  and 
paid  in  cash  either  really  oxjictione  brevis  manus,  seeing  the  Earl  of  Bramford 
had  real  security  by  infeftment  out  of  the  Earl  of  ErroPs  estate,  which  was 
never  required  by  the  public  as  coming  in  his  place  j  but,  on  the  contrary,  the 
Earl  of  Callendar  did  accept  of  a  right  from  the  public,  and  transacted  with 
Errol's  cautioners,  from  whom  he  got  a  new  security  for  that  same  debt,  and 
did  assign  the  same  to  his  own  creditors,  who  received  payment  of  the  saids 
sums;  so  that  the  case  is  far  different  from  that  where  the  public,  or  their  Gene- 
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ral  Commissaries,  dp  actually  uplift  sums  of  money,  and  give  out  the  same  for  No  25. 
commodities  bought  by  them,  or  for  payment  of  their  debt :  Neither  can  the 
act  of  indemnity  be  any  ground  of  a  defence,  seeing,  by  two  several  acts  of  that 
same  Parliament,  the  Earl  of  Bramford  is  restored  per  trndumjustitia,  and  the 
intromit ters  with  his  means  and  estate  declared  only  liable  to  refund  the  same  ; 
ftnd  the  Earl  of  Errol  and  his  cautioners  declared  free  from  all  payment. 

The  Lords  having  c(»isidered  the  whole  debate  in  point  of  law,  after  a  most 
tx>ntentious  dispute,  they  declared  the  E^rl  of  Bramford  to  be  liable  in  pay- 
ment of  the  principal  simi,  being  mored  thereto  by  these  reasons,  specially  ist^ 
That  the  defender  could  not  plead  the  case  of  res  fungibilis  et  pecunia  numerata^ 
Bramford^s  debt  being  secured  by  an  heritable  ixifeftment,  which  was  never  loos- 
ed by  requisition,  nor  the  moneys  uplifted ;  so  that  the  defender  knowing  the 
nature  thereof,  and  that  it  was  a  debt  due  to  Bramford^  w^  was  only  forfeited 
for  bis  loyally  and  adherence  to  the  King,  that  being  the  only  cause  of  the  sen- 
tence  of  forfeitwe  which  he  waa  bound  to  take  notice  of,  and  that  it  might 
thereafter  in  law  be  questioned^  as  being  an  unjust  sentence,  and  therefore 
ought  to  have  craved  payment  of  his  debt  from  the  public,  for  his  service  or 
debt,  another  way,  and  so  they  found  him  liabie ;  ^dly^  If  such  conveyances 
and  rights  were  sustained  aa  flowing  &om  the  pirblic,  who,  for  the  time,  were  a 
standing  power  and  judicatory,  it  were  a  compendious  way  to  enrich  all  those 
who  carried  on  a  rebellion  ^aiaat  their  King,^  and  to  ruin  his  faithful  subjects ; 
being  by  transaction  and  legal  execution,  it  was  easy  to  make  the  debtors 
to  the  forfeited  persons,  or"  their  cautioners,  to  make  payment  of  these  debts, 
they  having  no  remedy  in  law  9gaiQSit  the  osurpen  of  lawful  authority,  who 
have  the  only  power  for  the  time,  and  are  the  authors  of  their  distress,  from 
vhom  no  justice  can  be  expected*  31//^,  They  found,  that  the  defender  was  in 
the  case  of  an  assignee  by  an  heir,  or  otherwise,  having  a  legal  title  standing, 
who  hiid  pursued^  ^nd  upc»i  decreet  recovered  payment  of  the  debt  due  to  his 
author,  ^^  sasu  bis  author's  title  being  reduced,  albeit  he  did  acquire  a  right 
thereto  b^nafid^,  that  would  not  defend  him  from  repayment  of  the  sums  up- 
lifted^  9&  btma  fide  percepti  et  tonsumpii,  by  our  law,  or  by  any  other,  which 
niake  a  third  party  only  free  where  a  party  having  no  right,  or  by  violence  or 
rapine,  having  intromitted  with  a  sum  of  money  in  contemplation  of  a  bargain 
for  merchandize,  or  any  other  contract,  he  gives  the  said  money  to  one  who  is 
altogether  innocent^  and  knowi  nothing  how  the  same  was  acquired,  but  being 
in  bonafide^  makes  use  of  these  moneys  for  his  own  lawful  affairs.  4/A/y,  These 
acts  of  restitution  per  msdum  ji^stitus  being  so  special,  and  statute  in  that  same 
Parliament  wherein  the  act  of  indemnity  is  made,  with  which  they  are  incon- 
sistent, the  Lords  found,  that  the  pursuers  had  thereby  as  valid  a  right  as  if 
they  had  been  inserted  as  special  exceptions  in  the  act  of  indemnity. 

Gosford,  MS.  No  427.  p.  215. 

3»  Ta 


5646 


HOMOLOGATION. 


&CT.  4» 


No  26. 

The  body  of 
a  deed  bore 
that  a  party 
was  caution- 
er. 

Consent  not 
inferred  by 
his  subscrib- 
ing as  wit- 
ness.   See  No 
30.  p.  s€sO' 


1672.     July  26. 


Gordon  againsi  M£NZi£S« 


No  27. 

An  executor 
confiiming  a 
sum,  which 
was  heritable, 
found  not  to 
have  thereby 
homologated 
the  testament 
so  as  to  be 
liable  for  a 
special  legacy 
of  the  same 
sum. 


In  a  count  and  reckoning  betwixt  Mr  Arthur  Gordon  and  Menzies,  this  point 
was  reported  by  the  auditor,  viz.  that  a  bond  deduced  in  the  account,  bearing 
in  the  body,  Menzies  to  be  cautioner  for  his  mother,  was  subscribed  by.  him  as 
witness,  albeit  he  was  not  mentioned  as  witness  inserted,  but  two  other  witnesses 
were  inserted,  and  subscribing  ;  whereupon  he  alleged^  that  his  subscribing  ai 
witness  could  not  oblige  him,  seeing  persons  frequently  subscribe  writs  as  wit- 
nesses, without  considering  the  contents,  or  whether  they  be  inserted  witness, 
conceiving  that  their  subscribing  witness  imports  no  more  but  that  they  saw  the 
parties  subscribe  ;  especially  seeing  the  creditor  accepted  the  bond  wherein  this 
person  subscribed  only  as  witness.  Whereunto  it  was  answered.  That  the  sub* 
scribing  as  witness  did  import  consent  to  the  matter,  and  did  infer  presumptive 
that  the  party  knew  and  consented  thereto,  and  that  it  hath  been  but  by  inad^ 
yertency  of  the  creditor,  in  taking  the  bond  subscribed  with  the  adjection  of 
witnesses. 

The  Lords  did  not  find  that  the  subscribing  as  witness  did  oblige,  unless  it 
were  instructed  that  the  bond  w^s  read  to  this  party  ;  and  therefore  ordained 
the  writer  «nd  witnesses  to  be  examined  thereanent. 

Fol.  Die.  V.  i.p.  378-     Stiiirf  v.  2.  p.  iii. 


1673.    December  23.         Mitchel  against  Mitchel* 

There  being  a  special  legacy  left  in  favours  of  John  Mitchcl,  of  a  particular 
sum  in  a  testament,  wherein  James  Mitchel  is  nominated  executor,  who  was  also 
heir  to  the  defunct;,  the  legatar  pursues  him  as  executor  Co  pay  the  legacy.  He 
alleged,  absolvitor,  because  the  simi  legated  was  heritable  by  infefcment,  and 
could  not  be  legated.  It  was  answered^  He  having  confirmed  the  testament 
containing  this  legacy,  without  protestation,  he  had  homologated  and  acknow- 
ledged the  same,  and  could  not  quarrel  it. 

The  Lords  repelled  the  allegeance,  and  found  the  confirmation  without  pro- 
testation to  be  no  confirmation  of  the  legacy,  to  exclude  the  heir  from  his  right 
to  the  sum,  such  confim[iations  passing  of  course  without  advertanx:e,  or  search 
into  the  condition  of  the  debts. 

FoL  Die.  V.  I.  p.  379.    Stair^  v.  2.  p.  246. 


No  28. 

A  person  sub« 
scribed  as 
witness  to  a 
li^t  gratited 


1676.    February  1.        VErrcH  against  Pallat  and  Ker. 

William  Veitch,  as  having  right  to  a  sum  due  by  James  Sanderson  to  one 
Nairn,  whereupon  homing  was  used  against  Sanderson,  did  thereupon  leduce 
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an  assignation  granted  by  Sanderson  to  Robert  Brown  aud  James  Ker,  and  was 
preferred  to  them  in  a  sum  granted  by  bond  by  Sir  George  Maxwell  to  ICer  foi' 
the  two  parts,  and  Brown  for  a  third,  which  bond  was  granted  in  place  of  a  for- 
mer bond  due  to  Sanderson  by  Colonel  Stuart.  It  is  now  alleged  for  Brown, 
That  Veitch's  sum  ought  only  to  burden  Ker's  part  of  the  bond,  because^  San- 
derson the  common  author  was  denounced  at  the  instance  of  Brown  long  before 
he  granted  the  assignation  to  Ker,  and  therefore  Peter  Pallat  succeeding  in  the 
right  of  Brown,  could  be  burdened  with  no  share  of  Veitch's  debt.  .  It  was  an- 
swercdt  imo^  That,  before  Sanderson's  rebellion,  Ker  had  a  joint  interest  with 
him  in  Stuart's  debt,  which  is  instructed  by  a  declaration  under  Sanderson'* 
hand,  in  which  Veitch  is  witness,  which  must  import  Veitch's  knowledge  and 
consent  to  the  truth  of  the  declaration.  2do,  Ker  and  Brown  having  accepted  a^ 
bond  from  Sir  George  Maxwell  to  both,  two  thirds  to  Ker,  and  one  third  to 
Brown,  Brown  had  acknowledged  and  homologated  Ker's  right,  and  could  not 
quanel  the  same,  even  by  reduction,  likeas  now  he  hath  no  reduction. 

The  Lords  found,  that  Veitch's  subscribing  as  witness  to  Sanderson's  declara- 
tion, did  not  import  his  knowledge  or  acknowledgement  of  the  contents  of  the 
writ ;  and  found,  that  Sanderson's  declaration,  after  Veitch's  diligence  by  horn- 
ing, and  a  gift  of  escheat,  now  insisting  upon  the  debt  in  the  homing  by  reduc-» 
tipn,  could  not  prove  or  be  effectual  against  Veitch,  unless  it  were  proved  by  a 
writ  anterior  to  the  rebellioQ  :  They  found  also,  that  the  accepting  of  a  joint 
bond  did  not  so  homologate  as  to  hinder  either  party  to  reduce  the  others  assig-* 
nation,  it  being  then  standing,  and  the  ground  of  that  bond. 

;      .      ^     Tbl.  Die.  V.  t.p.  378.     Stair,  V.  ^.p.  408. 


No  28. 

by  bis  debtor. 
Found, that 
his  know* 
ledg«  of  the 
contents  of 
the  deed,  and 
acc}uiescence 
in  It,  could 
not  be  infer- 
red from  this 
circumstance*. 


1 677.     November  8 . 

Sinclair  of  Balcraigie  gainst  RjciLftRDsoN  and  her  Spouse^  . 

* 

Elizabeth  Richardson,  and  Alexander  Barclay,  her  present  husband,  are 
charged  by  Sinclair  to  pay  a  sum  contained  in  a  bond  granted  by  her,  and 

her  first  husband,  and  which  she  judicially  ratified  upon  oath.     They 

suspend,  rwo.  Because  the  bond  quoad  the  wife  is  ipso  Jure  null,  being  granted 
stante  mairimonio  ;  and  the  oath -could  not  vatidate  it,  especially  it  bearing  bor- 
rowed money.  Answered,  imo.  The  oath  not  being  sinful  ought  to  be  kept ; 
Capitulum  octavum.  Extra,  Dejure-jurando,  Omne  juramentum  quod  non  vergit  in 
salutis  eterna  dispendium  est  servandum.  'xdo.  The  bond  is  the  price  of  her  wed- 
ding clothes.  3/10,  She  has  homologated  it,  for  she  has  given  it  up  in  the  con- 
firmed testament. — ^Tme  Lords  sustained  the  reason,  and  repelled  the  answer  j 
and  found  the  oath  could  not  be  obligatory,  ubi  accedit  obligationi  de  jure  probi^ . 
bita.  Found  the  2d  answer  relevant  to  elide  the  reason,  and  assigned  a  day  to 
prove  it  was  for  the  marriage  clothes,  and  would  not  put  them  to  a  jocw  process 


No  29. 

In  a  pursuit 
on  a  bond 
granted  by  a 
wife  during 
marriage,  it 
wai  alleged 
the  had  ho- 
mologated it, 
by  i^iving  it 
up  in  a 
confirmed 
testament.    , 
This  the 
Lords  repel- 
led, thinking 
it  hard  to 
prejudge  an 
ignorant 
woman,  who 
Itnew  no  bet- 
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No  29.  for  the  same.  Repelled  the  3^  of  the  homologation,  it  being  hard  to  prejudge 
follow  ihe*^  ^^  ignorant  woman,  who  knows  no  better  but  to  follow  the  advice  of  her  pro- 
advice  of  her     cuiators,  who  gave  Up  this  debt. 

procurator,  t^  i    t>»  ^ 

whoMvc  up  Fol.  Die.  V.  I.  p.  379.    Fountainball^  MS. 

that  debt. 

*^*  Stair  reports  the  same  case : 

Mil  JoiiN  Sinclair  (pursues),  as  assignee  by  Major  Nairn  to  a  bond  of  330  merks 
granted  by  Elizabeth  Richardson,  and  umquhile  John  Robertson  her  first  hus- 
band. The  said  Elizabeth  and  her  present  husband  suspend,  on  this  reason,  that 
the  bond  being  granted  by  the  said  Elizabeth,  then  a  wife,  is  ipso  Jure  null.     It 
^was  answered^  That  she  had  judicially  ratified  the  bond,  and  sworn  never  to 
^comeinthe  contrary.     It  was  replied^  That  such  ratifications  or  oaths,  what- 
ever they  can  work  for  exclusion  of  defences  competent  against  valid  rights,  yet 
they  cannot  validate  a  right  ipso  jure  null,  as  this  bond  is,  which,  if  it  had  been 
considered  by  the  Lords,  they  would  not  have  ordained  homing  or  process  upon 
it,  though  no  party  had  appeared.     The  charger  further  alleged^  Tliat  the  true 
cause  of  this  bond,  (though  it  bore  borrowed  money)  was  Elizabeth  Richard- 
son's  bridal  clothes,  taken  off  by  Major  Nairn,  and  profitably  employed  to  her 
use,  and  therefore  being  in  rem  versam  before  she  was  married,  the  bond  grant- 
ed therefor,  though  after  she  was  marritd,  ought  to  be  sustained.     It  was  an^ 
swered,  That  this  bond  was  null,  and  was  nut  a  sufficient  ground  of  a  charge, 
and  therefore  the  letters  ought  to  be  suspended,  reserving  the  action  for  bridal 
clothes,  as  accords.     It  was  replied  for  the  charger,  That  the  Lords,  by  their 
ordinary  custom,  do  sustain  defective  decreets  and  charges  of  homing  as  libels, 
and  allow  parties  to  reply  or  give  in  special  charges,  as  this  charger  now  doth, 
upon  the  true  cause  of  the  bond,  applied  to  the  suspender's  use,  aiul  insists  like- 
wise on  this  special  charge,  that  it  is  beyosiid  dgubt  the  husband  subsjjribed'rhe 
bond,  and  the  said  Elizabeth  Richardson  is  confirmed  executrix-dative.     The 
suspenders  duplied,  That  sb«  is  a  privileged  creditor  for  implement. of  her  con- 
tract of  marriage,  which  will  exhaust  the  inventory.     It  was  triplied  for  the., 
charger.  That  if  she  had  confirmed  herself. executrix  creditrix  for  implement  cf 
her  contract,  she  would  have  a  preference  i  but  thf t  .^be  h^th  not  cj^ne,  but. 
simply  confirmed,  as  executrix  dative,  and  she  .herself,  hath  given  up  this  bond 
as  a  debt,  whereby  it  is  d^bitum  testamtsatariunty  and  so  is  preferable  to  all  other 
debts,  especially  to  her' who  gave  it  up,  and  not  her  own  debt,  and  thereby 
preferred  it  to  her  own.     It  was  answered^  That  the  giving  up  of  a  debt  ^as 
only  to  diminish  the  quot,  and  no  ways  to  pass  frdm  a  privilege,  it  being  then 
uncertain  how  far  the  inventory  would  reach,  and  tertamerrtaiy  d?bt^  arc  only 
such  as  are  given  up  by  the  defuncts,  and  not  by  exec^tors^  raiid  even  then  do . 
,    only  secure  the  executor  when  paying  bona  fide^  without  sentence,  before  the 
.intenting  of  any  other  cause  ;  and  albeit  the  suspender  hath  not  confirmed  her- 
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self  executrix  qua  creditrix,  yet  as  she  might  have  compeared  in  any  process 
against  her  husbafld^s  exccutor-dattre,  and  craved  preference,  so  may  she  much 
more,  being  executrix-dative  herself,  propone  preference  by  way  of  exception- 

The  Lords  found,  that  albeit  the  bond  be  null,  as  subscribed  by  a  wife,  and 
not  validated  by  a  judicial  oath  or  ratification,  yet  they  sustained  it  in  quantum 
inremTersam,  without  the  necessity  6f  a  distinct  process,  and  allowed  such 
probation  as  was  competent  for  instructing  the  ti'ue  <:!tuse  thereof,  but  if  it  was 
only  by  tlie  wife's  oath,  they  reserved  to  themselves,  whether  it  should  be 
eficctual  against  ber  husband,  -or  against  herself ;  and  found  likewisd,  the  alle-v 
geance  relevant  upon  the  preference  of  the  contract  of  marriage  to  this  debt* 
'albeit  the  relict  was  confirmed  executrix  creditrix,  and  ^ave  not  up  the  provi- 
sion in  her  contract  as  a  debt,  but'  did  give  it  up  as  a  debt  in  the  inventory. 
See  HirsBAND  and  Wife. 

StaiTy  V.  2.  p.  555.  . 


No  29. 


1678.    yune  15. 


LoTHiANS  against  Lothian. 


Anab£L,  Alison,  Bessie,  and  Jane  Lothians,  pursue  a  reduction  against  Ka- 
tharine Lotbian,  and  Mr  Matthew  Ramsay  her  husband,  of  a  disposition  grant- 
ed to  them  by  Charles  Lothian,  of  a  tenement  in  Edinburgh  in  lecto^  to  the 
pursuers  prejudice,  who  were  h^irs  portioners  to  the  said  Charles  their  brother, 
as  well  as  the  said  Katharine,  and  so  to  restrict  her  to  a  fifth  part  of  the  tene- 
ment, that  she  might  have  nothing  per  prfC€j>thnem^  tt  jure  precipui^  more 
than  the  rest.  Alleged,  They  could  never  .quarrel  the  said  disposijtion  as  done 
on  death-b^d,  because  the  pursuers.bad  homologated  the  sam^,  in  so  far  as  it  was 
offered  to  be  proved,  that  the  pursuers,  that  same  very,  day,  had  gotten  and 
accepted  from  the  very  same  person,  their  brother,  a  disposition  of  another  tc, 
nement  in  their  favours  j  which  being  of  one  date  with  the  right  quarrelled, 
before  the  same  witnesses,  and  by  the  same  author,  it  is  equivalent  as  if  they 
had  consented  to  one  another's  dispositions.  Answered,  Non  relevat^  seeing 
the  lesion  was  manifest,  her  tenement  being  near  as  good  as  that  which  is  dis- 
poned among  them  four,  "ido,  They  never  accepted  it,  nor  are  infeft  on  it. 
^tio^  If  need  be,  they  will  renounce  it,  that  it  may  divide  equally  collatione  ho^ 
norum.  410^  The  one  disposition  relates  not  to  the  other,  nor  makes  the  least 
mention  one  of  another ;  and  so  the  one  not  being  conceived  as  the  cause  the 
one  of  the  other,  it  can  never  import  an  homologation.  The  Lord  Newton  re- 
pelled the  allegeance,  and  found  there  was  no  homologation  here. 

Fol.  Die.  v.  3./:  271.     Fountainhail,  v.  i.  p,  2. 


No  30. 

It  was  found 
no  homologa- 
tion of  a 
death-bed  ' 
deed,  that  the 
party  chal- 
lenging  it, 
had  accepted 
of  another 
deed  the  same 
day  from  the 
deccast. 
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No  31* 

The  taking  a 
total  dis- 
charge does 
Bot  infer  ho* 
mologation. 
A  partial  dis- 
charge infers 
hoxnoiogatioa 
as  to  the  re* 
.Aaioder. 


1685.     Feiruary  20. 


Jolly  against  Lairb  ot  Lamikgton. 


No  32. 

Sabscribing 
5iritness  held 
to  infer  con- 
sent.  Set  No 

A6n  p.   564^* 


No  S3: 

Jgnorantia  ju» 
titf  where  a 
part/  sub- 
scribed a 
deed,  found 
no  reason  for 
'homologa- 
tioB. 


William  Baillie  of  Lamington  having  revoked  and  raised  reduction  debito 
tempore,  of  a  bond  granted  by  him  in  minority,  the  process  chanced  to  be  lost, 
.and  being  pursued  past  annos  for  payment,  he  procured  a  discharge  from  the 
.creditor's  assignee^  which  discharge  being  questioned  by  the  cedent^s  creditor, 
^s  granted  by  a  person  whose  as^gnation  was  in  trust  for  the  cedent's  behoof, 
.Lamington  recurred  to  his  revocation  and  reduction  upon  minority  and  lesion, 
,and  offered  to  prove  the  tenor  thereof. 

Against  which  it  was  alleged  ;  That  Lamington,  who  had  homologated  the 
bond  not  only  after  his  minority,  but  even  after  the  said  pretended  reduction, 
could  not  have  the  benefit  thereof  now,  suppose  the  tenor  wore  made  up. 

Answered  for  Lamington ;  That  the  taking  a  total  discharge,  either  upon  dis- 
charge  or  voluntary  payment,  ad  tnajorem  securitatem,  cannot  import  homolo- 
gation ;  though  partial  payments  and  discharges  would  iqfer  homologation  as 
to  the  remainder. 

The  Lords  sustained  the  answer  for  Lamington,  and  allowed  the  tenor  to  be 
proven  incidenter. 

Hare  arse  ^  (Homologation.)  No  505,  p.  141. 


t686.    January  6. 


Hepburn  against  Kjrkwood. 


Esther  Hepburn,  relict  of  Patrick  Cunningham  apothecary,  pursues  Marga* 
ret  Kirkwood,  spouse  to  Lindsay  of  Evelick,  upon  her  ticket  of  200  merks  for 
the  skaith  the'said  Patrick  suffered  in  1681,  when  her  son  James  Douglas  put 
fire  in  Harry  Graham's  chamber.  Alleged,  The  ticket  is  nuU,  being  granted  by 
a  wife  vestita  viro.  Answered,  The  husband  must  be  liable,  because  he  is 
subscribing  as  witness,  and  it  is  a  short  ticket  of  seven  lines  only,  and  so  he 
could  not  be  ignorant  of  the  substance  of  it.  This  being  reported,  "  the  Lords 
.found  iiis  subscription  as  witness  in  this  case  as  equivalent  to  a  consent." 

F^L  Die.  V.  1.  p.  379.     Fountainbull,  v.  t,  p.  389. 


1687.    February. 


Charles  Charters  against  Andrew  Barrt. 


An  appriser  clajming  an  equal  share  of  the  lands  apprised  with  the  first 
effectual  appriser,  who  was  more  than  year  and  day  before  him,  upon  this 
ground,  that  it  was  marked  in, the  decreet  for  mails  and  duties,  that  the  pre- 
feijable  appriser  consented  to  bring  him  in  pari  passu  with  himself. 
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Alleged  for  the  prior  appriser ;  That  he  disowded  any  consent ;  and  no  such       No- 33* 
thing  was  subscribed  by  him,  nor  can  the  clerk's  assertion  bind  it  on  him. 

Ansrwered  ;  The  pursuer,  after  extracting  of  the  decreet  of  mails  and  duties, 
granted  a  joint  factory  with  the  defender  for  uplifting  the  rents  of  the  tene- 
ment apprised,  and  applying  to  their  two  apprisings  pro  rata  ;  and  the  factory 
narrates  the  decreet,  though  it  mentions  not  the  consent. 

Rtplied ;  It  was  ignordntia  Juris  that  made  the  defender  subscribe  such  a 
factory,  and  so  it  can  be  no  homologation  of  the  consent. 

The  Lords  sustained  the  factory  as  a  homologation  of  the  decreet  and  con- 
sent therein  expressed. 

Harcarse^  (Homologation.)  No  507.  p.  142. 

♦0*  Sir  P.  Home  reports  the  same  case. 

Thomas  and  Alexander  Weirs  having  adjudged  certain  tenements  in  Edin- 
burgh from  John  Scot,  and  thereupon  being  infeft,  and  having  pursued  for 
mails  and  duties  before  the  Bailies,  and  there  being  compearance  made  for 
John  Barry  who  had  adjudged  within  year  and  day  of  the  Weirs,  and  craved 
to  come   in  pari  passu  with   them ;    and  likewise  Charles  Charters   having 
compeared,    who  had  adjudged  within  year  and  day  of  Barry,    but  not  of 
the  Weirs,  and  craved  to  come  in  pari  passu  with  the  prior  adjudgers,  upon 
the  payment  of  a  proportional  part  of  the  expenses  of  passing  infeftment  to 
the  Weirs  the  first  adjudgers ;  and,  upon  Barry's  consent,  Charters  being  ah 
lowed  to  come  in  pari  passu,  upon  which  there  being  a  decreet  extracted,  and 
the  creditors  having  granted  a  factory  for  uplifting  of  the  rents,  by  which  the 
factor  was  to  be  countable  to  creditors  for  their  respective  interests  ;  and  Barry 
having,  thereafter,  raised  a  reduction  of  the  decreet  and  factory  against  Char- 
ters, upon   this  reason,   that  the  act  of    Parliament  allowing  adjudgers  and 
comprisers  to  come  in  pari  passu;-  is  only  in  the  case  of  a  comprising  or  ad- 
judication led  witbih  year  and  day  of  the  first  effectual  apprising  or  adjudica- 
tion ;  but,  seeing  Charles  is  not  within  year  and  day,  the  Weirs,  who  were  the 
first  adjudgers,  and  who  had  completed  their  adjudications  by  infeftment,  al- 
beit they  be  within  year  and  day  of  Barry,  u  ho  was  within  year  and  day  of 
the  Weirs,  who  had  the  fijst  effectual  adjudication,  they  cannot  be  allowed  to 
come  mpari  passu^  neither  with  the  Weirs  nor  with  Barry  ;  any^ered^  lliat 
it  appears  by.  the  decreet  for  mails  and  duties,  before  the  Bailies,  i]  at  Barry 
consented  that  Charles  should  come  \n  pari  passu  with  him,  and  he  has  homolo- 
gated the  said  decreet,  of  consent,  in  so  far  as  he  did  subscribe  a  factoi'v.  with 
Chaiters  and  the  other  creditors   to  a  factor  for  uplifting  of  the  rents  and  pay- 
ing of  the  same,  conform  to  the  creditors'  several  interests  mentioned  in  the  de- 
creet.    Replied,  That  the  mentioning  Barry's  consent  in  the  decreet  is  not 
sufficient,  unless  the  consent  had  been  subscribed,  especially  being  but  a  de- 
creet of  an  inferior  court.     Duplied,  That  Barry  having  consented  judicially, 
.     Vol.  XIV.  31  U 
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the  extract  of  tbe  decreet  tinder  the  clerk's  hands,  bearing  tlrt.  content^  i»  as 
sufficient  as  if  be  had  subscribed  the  consent,,  and  albeit  It  wtre  not  smfficienty 
yet  Barfy  having  Subscribed  the  factory^  vrhich  relates  to  the  decreet,  ilk  is  a 
sufficient  homologation  and  equivalent  as  if  be  hud '  subscribtd  tbe  consent. 
The  Lords  found  that  John  Barry,  by  the  granting  the  fectory,  did  fa)CHiirio4. 
gate  the  decreet  of  pre&rence^  and  thercfoite  assoilzied  from  tbe  redacrioo; 

Sir  P^Mim,  MS.  w.  1.  M  S^* . 


No  34- 

Ho  homolo- 
gation where 
there  is  \g' 
nerance  of 
circunastan*. 
cf  Sy  which,  if 
known,  might 
have  prevent- 
ed  acquies- 
cence. 


i€94«    ydnuary  26. 


Ogilvik  against  Scot. 


Ogilvie,  relict  of  Scot  of  Brotherton,  centra  Scot  of  Comiston.  '  She  era- 
ved,  that  though  the  decreet-arbitrai  did  hot  decern  Comiston  to  give  her  a  real 
right  for  security  of  her  liferent,  that  the  Lords  would  supply ;  because  if  he 
(who  was  turned  very  Infirtn)  died,  she  was  loose,  having  renounced  her  join- 
ture to  her  son,  and  he  was  not  bound ;  and  insisted  on  these  two  heads  of 
fraud ;  into.  That  she  knew  not  then  of  her  additional  jointure,  but  that  it  wa^ 
concealed  from  her ;  2do,  That  Comistoh.  w^s  denuded  6f  the  feie  of  his  estate 
in  favours  of  his  nephew,  Brotherton,  before  thfs  decreet-arbltral,  and  so  was 
a  mere  liferenter,  and  this  was  also  concealed  from  her ;  which,  if  she  had 
known,  she  would  not  have  submitted.  The  Loans  thought  it  a  fair  offer,  that 
Comiston  was  willing  to  reponc  her  against  the  decreet-arbittal.  But  it  was  re- 
presented, quod  res  non  erat  integra^  her  bond  of  provision  being  either  can- 
celled or  discharged  to  her  son,  who  was  not  in  the  process  to  give  it  back ; 
therefore  they  fixed  on  the  above  menticmed  points  of.  fact,  and  ordained  the 
parties,  before  answer^  to  depone  thcreanent. 

fbuntmnbaU,  .v.  i.p.  638. 
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An  eldest  son 
subscribed 
witness  to^his 
sistci's  con- 
tract of  mar- 
riage, in 
which  she  4s« 
signed  to  her 
husband  a 
bond  of  pro- 
vision grant- 
ed by  her  fa- 
ther, and  exe- 
cution was^ 
appointed  to 
JAM  at  the 


I7M-   J^hn* 


Davidson  .  against  Davidson  and  Weir. 


TkE  deceased  George  Davidson,  brewer  in  Leith,  having  granted  an  heritable 
bond  to  his  three  younger  children  for  9000  mcrks,  George  Davidson,  the  eldest 
son  and  heir,  raised  reduction  of  this  bond  ex  capite  Ucti  against  his  sister  Eli-^ 
2abeth  and  her  husband,  whose  share  thereof  was  3000  merks« 

Answered  for  the  defenders ;  That  the  pursuers  had  homologated  the  bond,  in 
so  far  as  he  is.^  a  subseribing  witness  to  his  sister's  contract  of  mairiage  with 
John  Weir,  wbe rein  the  said  bond  is  specially  assigned  nomine  dotis^  and  the 
person  at  whose,  instance  execution  is  provided  to  pass  for  implement  of  the 
clauses  in  that  contract. 

Replied  for  the  pursuer;  imo.  Homologation  ought  hot  to  be  sustained  where 
it  is  ascribable  to  another  cause,  particularly  1st  February  1676,  Vcitch  conira 
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Pallat,  No  28.  p.  5646.,  it  was  found  that  subscribing  witness  to  a  writ  did  not 
infer  a  consent  to  the  contents  thereof,  and  muho  minus  can  it  imply  a  consent 
to  the  validity  of  the  right  conveyed  or  assigned ;  especially  where  the  writ 
assigned  niay  be  valid  as  to  one  effect  and  not  as  to  another,  as  in  tlie  present 
casCf  the  bond  assigned,  though  ineffectual  as  to  the  heritage,  is  effectual  as  to 
the  moveables.  For,  though  the  bpnd  be  heritably  conceived,  yet  when  it  is 
reduced  upon  the  head  of  death-bed,  it  is  no  more  heritable  ;  but  still  the  cre- 
ditor, by  virtue  of  the  personal  obHgement,  can  affect  the  moveables ;  so  that 
the  pursuer's  subscribing  the  couitract  mny  import  his  consent  to  the  standing 
thf  rf  of«  and  its  heitig  a  probative  .evident,  but  that  can  never  b^  drawn  to  im« 
ply  a  ratification  of  all  the  deeds  conveyed^  and  a  consent  to  their  being  effec- 
tual farther  than  by  law  and  their  own  nature  they  would  otherwise  have  been ; 
especially  considering,  that  he  never  saw  the  bond  before  his  signing  the  con- 
tract nor  for  some  time  after,  nor  yet  did  he  know  how  it  was  conceived ;  and 
he  -as  little  knew  what  was  assigned  by  his  sister  in  the  contract,  never  having 
TCtad  or  heard  it  read  at  ^ny  time  before  signing  witness  thereto.  2dOj  As  to 
the  other  ciFCurostance  of  the  e:?£ecution's  being  appointed  in  the  contract  to 
pass  at  the  heir's  instance,  that  was  gnlj  done  moris  causa^  without  any  parti- 
cular consent  or  order,  for  his  sister's  secprity.  And  still  there  would)  have 
boen  such  a  clause  .of  jpxecution  for  implement  of  the  provisions  to  the  wife, 
su|)pose  no  tocher  had  been  stipulated- 

JOnJflied  for  the  defcjadtars ;  irm.  There  is  a  very  great  difference  betwixt  an 
indifferent  person's  being  called  to  supply  the  form  of  law,  and  a  brother- ger- 
man's  subscribing  witness  to  his  sister's  contract  of  marriage^  who  had  none 
other  to  patronl^p  her,  axid  at  whose  instance  execution  is  expressly  provided, 
vhicb  .caanot  he  presumed  to  have  been  adjected  \yithoqt  his  knowledge ;  so 
that  really  this  case  is  in  very  different  circumstances  from  that  of  Veitch  and 
Kerr  contra  Pallat,  or  the  inferring  homologation  from  the  subscription  of  a 
witness  adhibited  only  pro  forma.  Had  the  bride  stipulated  in  general  to  pay 
a  certain  sum  to  her  husband  in  name  of  portion,  the  pursuer  might  have  been 
witness  to  the  contract,  and  yet  no  homologation  of  the  portion ;  but  where 
there  is  a  special  bond  assigned,  wherein  the  pursuer  is  debtor  as  heir  to  the 
granteir,  and  .upon  the  view  s£  the  atssignment,  tihe  husband  tied  to  terms,  and 
where  the  pursuer  is  to  be  the  executor  against  the  husband,  is  it  imaginable  that 
he  has  not  a^pproved  'of  the  cause,  ^thout  wliich  thftt  contract  and  execution 
c^uld  fM)t  mibsist  ?  f'or  there  miglit  be  a  defence  competent  upon  cm;ia  dgZa 

non  secuta. 

T-HPE  LoRJ>5  found  the 'pufisuer's  subscfrbiag  the  contract  as  witness,  and  that 
e»cutk)n  is  therein  ^provided  to  pass, at  his  instance,  with  his  knowledge  of  the 
assignation  n^ade  "by  bis  ^'si^ter,  sufficient  to  infer  homologation. 

Fol.  Die.  V.  t.p.  ^j^.    Forbcsj  M&.  f.  ^3, 

31  ^  d 
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brother's  in- 
stance for  itn- 
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clauses  in  the 
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Found  that 
he  had  there- 
by  so  far  ho- 
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to  prevent 
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No  36. 

A  bond  want- 
ing statutable 
aolcmnitiest 
was  found  ca- 
pable of  ho- 
mologation^ 
hf  partial 
pajqients^ 


1 715.     February  17. 

Sinclair  of  Freswick  against  Sir  Ji^MES  Sinclair  of  Dumbeth. 

In  the  action  at  the  instance  of  Sinclair  of  Freswick,  against  Sir  James  Sin- 
clair, for  payment  of  a  debt  owing  to  David  'Sinclair,  from  whom  Freswick 
had  right,  the  defender  pleaded  compensation  for  500  merks,  as  yet  resting  of 
a  bond  of  1000  merks  granted  by  the  said  David  Sinclair  to  him. 

Answered  for  the  pursuer;  That  the  bond  founded  on  was  null  by  act  5th,  Par- 
liament 1681,  one  of  the  witnesses  not  being  designed. 

Replied  for  the  defender  ;  That  David  Sinclair  had  homologated  the  bond,  by 
making  payment  of  the  one  half  of  the  principal  sum,  and  all  the  annualrents^ 
and  raising  a  suspension  of  the  bond,  in  so  far  as  concerned  the  other  half; 
where  his  reasons  of  suspension  were  the  payments  above-mentioned,  and  an 
offer  to  prove  compensation  or  payment  of  tlie  other  half  by  Sir  Jame$*s  oath. 

Duplied  for  the  pursuer  ;  That  when  deeds  are  null  ipso  jure^  and  by  positive 
statute,  there  can  be  no  place  for  homologation  ;  which  can  only  take  place 
where  the  deed  is  not  null  ipso  jure  but  only  reducible  and  quarrellable;  such 
as  a  deed  on  death-bed*  or  a  deed  after  publication  of  an  inhibition,  &c.  *  But 
in  tLe  present  case  and  others  like  it,  it  is  even  pars  judicis  not  to  sustain  pro- 
cess upon  such  a  writ,  though  no  objection  were  made  by  the  party ;  and  the 
form  of  the  writs  being  juris  publiciy  private  parties  cannot  by  an  express,  far 
less  by  a  tacit  consent,  make  that  a  formal  deed,  which  law  has  declared  in- 
formal and  null. 

The  Lords  sustained  the  acts  of  homologation  by  payment  of  the  annual- 
lents,  and  the  half  of  the  principal  sum,  and  by  raising  a  suspension  for  the 
rest,  and  founding  upon  reasons  for  further  payment,  to  support  the  bond  as  a 
valid  and  probative  writ. 


Act.  Ro.  Dundau 


[  Alt.  Dun.  F^rheu  Clerk,  Alexander. 

Bruce^  v.  i.  N9  ji.  p.  8(J, 


'  Na  37. 

The  procu- 
lator  for  a 
minor  grant- 
ed a  discharge 
to  which  the 
minor  himself 
subscribed  a« 
witness. 
Found  that 
the  minor  did 
not  there- 
by consent 
to  the  dis- 
charge. 


1715.    yuly  20.        Benjamin  Allan  against  Hamilton  of  Little  £amock« 

Benjamin  Allan  having  right  by  progress  to  500  merks,  as  a  part  of  1000 
mcfks  contained  in  a  bond  granted  by  the  deceased  Little  Earnock  to  Alexan- 
der Orr,  and  his  tutors  and  curators,  in  his  name  and  for  his  behoof,  pursues 
the  present  Little  Earnock  upon  the  passive  titles ;  who  at  calling  produced  a 
discharge  granted  by  James  Henderson  step  father  to  Orr,  granting  the  receipt 
of  500  merks,  with  L.  20  as  a  year's  annuairent  in  part  payment  of  a  greater 
sum  borrowed  by  Little  £arnock  from  him,  conform  to  the  bond,  and  dischar- 
ges him  pro  tanto.^  to  which  discharge  Orr  is  a  subscribing  witness.    And  this 
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discharge  the  defender  alleged  did  cut  off  the  said  bond,  (the  other  half  there-       No  37. 
of  having  been  paid  to  William  Douglas  vintner,  who  had  right  thereto  by 
progress).     And  that 

Because,  rwi9.  The  bond  bearing  the  money  to  have  been  received  from  the 
relict  (Orr's  mother)  and  her  second  husband  Henderson,  in  name  of  her  son, 
and  being  payable  to  him,  his  heirs,  Slc.  and  his  tutors  and  curators  in  his 
name  ;  the  payment  was  lawfully  made  to  Henderson  as  tutor  or  pro-tutor  to 
him,  because  bona  fide  payment  is  still  by  law  sustained  to  dissolve  an  obliga- 
tion, and' here  was  fides  uberrima^  for  the  money  was  borrowed  from  Orr's  mo-. 
ther  and  her  husband,  for  her  son's  behoof  while  he  was  minor,  and  while  she 
and  her  husband' acted  for  him  as  curators;  2 Jo,  Because  Orrby  signing  wit- 
ness to  the  discharge  did  homologate  the  same ;  for  certainly,  where  a  witness 
is  principally  concerned  in  the  subject  matter  of  a  writ,  his  knowledge  of  its 
contents  is  presumed ;  as  was  found  in  June  i663[,  Stewart  ^^;lfr^^  Stewart,  No 
51.  p;  5674.,  where  the  Lords  founds  "  That  an  apparent  heir's  witnessing  to 
a  writ  on  death-bed,  was  equivalent  to  a  consent,  in  regard  he  was  in  law  pre- 
sumed to  hav£  known,  or  ought  to  &ave  known  the  nature  of  the  right,  because  - 
of  his  obvious  concern  in  the  subject  matter ;  which  the  Lords  found  made  a 
great  difference  betwixt  him  subscribing  as  witness,  and  a  stranger  not  in- 
terested/' As  also  in  anno  1710,  in  the  case  betwixt  Home  of  Whitefield 
and  the  Laird  of  Castlestewart,*  the  Lords  found,  **  That  the  Viscount 
of  [Kenmure's  subscription  as  witness  to  Castlcstew^art'S  fitted  accompt  with 
his  father,  did.  so  homologate  the  said  accompt,  that  the  Viscount  could 
not  afterwards  impugn  the  same,  but  that  it  stood  probative  against  him,  be- 
cause of  *  his .  subscribing  witness  thereto,,  and  obvious  concern  in  the  subject 
matter. 

Replied  for  the  pursuer;  iwt?,  That  by  comparing  the  conception  of  the  bond 
itself  with  the  discharge,  it  clearly  appears  that  they  do  not  meet ;  because 
James  Henderson  is  neither  the  person  to  whom  the  bond  is  made  payable, 
neither  is  he  tutor  or  curator  to  Orr  j  and  though' he  were,  yet  the  minor  must 
discharge,  and  the  curator  only  consents,  ido^  Nor  will  the  signing  witness 
help  the  matter,  since  witnesses  may  sign  papers  without  knowing  the  contents, 
nor  are  they  guilty  of  any  fault  in  so  doing.  And  that  conuent  is  not  inferred^  . 
by  one*s  signing  witness  to  a  writ,  is  evident  by  the  decisions,  Veitch  contra. 
Ker  and  Pallat,  No  a8,  p.  5646. ;  Gordon  centra  Menzies,  No  26.  p.  5646; 

The  Lords  repelled  the  defences,  unless  the  defender  would  allege,  that  the  • 
money  was  applied  to  the  minor*s  behoof. 

AcU  J^%  HamUn^  QUvatop.  .  Alt.  Sir  James  Nasmlth.  GltxkyGtlsoti, 

Fol.  Die.  V.  I. p.  378.     Bruce,  v.  i.  No  122.  p.  158..^ 

« 
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No  38. 

A  party  ob* 
tained  a  se- 
cond decree 
from  a  Dean 
of  Guild,  up- 
on the  ground 
that  a  former 
decree  had 
not  been  ob* 
tempered. 
This  found  to 
be  homologa- 
tion of  the 
first,  and  to 
bar  a  reduc- 
tion of  it. 


1724.    Febru^tfyiS. 
Dr  Thomas  Brisbane  against  Mr  Thomas  Haslvit,  Merchant  in  Gli^sgow. 

Mr  Harvey  having  «ome  ground  adjacent  to  Dr  Brisbane's  garden-wall  in 
the  town  of  Glasgow,  subject  to  a  servitude  of  receiviog  the  droppings  from 
the  wall  at  the  distance  of  five  inches  from  it,  did,  in  the  year  1723,  enter  up- 
on some  verbal  treaty  with  the  Doctor  for  the  privilege  of  building  a  gabel  and 
some  part  of  a  side-wall  to  a  house  upon  the  Doctor's  garden-wall,  and  pro- 
ceeded so  far  as  to  build  up  a  gabel  of  twenty-two  feet  wide,  and  part  of  a  side- 
wall  stretching  forty  feet  in  length  from  the  gabel.  The  Doctor  apprehending 
that  the  work  w^s  carried  on  beyond  what  he  had  svgr^ed  to,  made  his  com- 
plaint to  the  Dean  of  Guild  court,  where  it  was  found  proved,  that  the  Doctor 
had  expressly  agreed  to  the  building  of  the  gabel,  and  thereupon  it  was  d£. 
cemed  to  stand  ;  but  as  to  th€  side- wall,  the  proof  of  the  agreement  being  du- 
bious, Harvey  was  decerned  to  take  it  down  on  the  Doctor's  chai;ges.  The 
Doctor,  ^nno  1724,  brought  a  reduction  of  the  Dean  of  Guild's  decreet,  upon 
the  head  of  iniquity  and  incompetency. 

It  was  answered  for  Mr  Harvey;  TJiat  the  Doctor  could  not  be  hearil  on  his 
reasons  of  reduction,  in  respect  that  he  had  homologated  the  decreet  now  craved 

.to  be  reduced,  in  so  far  as  he  had  made  a  second  application  to  the  Dean  of 
Guild  court,  complaining  that  Mr  Harvey  had  not  obtempered  the  firet  decreet, 
and  upon  that  got  a  second  order,  decerning  Mr  Harvey  to  take  down  some 
part  of  his  work,  as  being  contrary  to  the  directions  of  the  first  decreet;  and 
for  proof  of  this  allegeance  there  was  produced  an  extract  of  the  second  de- 
creet, reciting  the  Doctor's  complamt  against  Harvey,  for  having  acted  contrary 
to  the  first  decreet,  and  praying  that  he  might  be  decerned  to  conform  to  it. 

It  was  replied  for  the  Doctor ;  That  he  admitted  the  defence  of  homojoga- 
tion  was  good  to  exclude  his  reduction,  and  allowed  that  the  facts  as  laid  were 
sufficient  to  infer  homologation,  if  they  were  proved ;  but  it  was  denied  that  he 
had  made  a  second  application  in  the  terms  alleged,  and  that  the  -decreet  ex- 
tracted by  the  defender  could  not  be  admitted  as  an  evidence  cf  it,  unless  some 
petition  or  other  writing  signed  by  him  were  produced,  it  being  a  known  rule, 
confirmed  by  a  multiplicity  of  decisions,  that  the  recital  of  facts  in  decreets  of 
inferior  courts  w^as  no  legal  evidence;  4th  February  .1671^  Laurie  amfrtiCWy- 
son.  No  5.  p.  5622.,  where  the  Lords  fouc^d  "  an  offer  to  deliver  a  daaposition^ 
in  obedience  to  a  decreet,  did  infer  homologation  of  the  decieet^  hut  fi>und, 
that  the  offer  could  not  be  proven  by  the  instrumem  without  the  oatJi^^  -the 
instrumentary  witnesses."     And  to  the  same  purpose,  22d  January  1635,  Bell 

.  contra  Mow,  vore  Pkoof  ;  30th  January  t^^s,  Mitcbelson  against  -Mowbray, 
voce  HusJJANDand  Wife  ;  ai>d  ipth  July  1^665,  ^Rycc'Gum  against  Macewcn, 
voce  Proof. 

Thd  Lords  found,  That  -tlie  Doctor  had,  by  a  second  decreet  obtained  by 
him,  homologated  the  first  decreet  craved  to  be  reduced ;  and  therefore  assoilzied 

jrom  the  reduction. 

Act.  Ji.  Graham,  jun.  Alt.  /F/7/.  Grant.  Clerk>  Dalrjmplcn 

Edgar ^  p.  38. 
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Christian  Johnston,  Relict  of  William  BERiy^  junior,  Merchant  in  Glasgow, 

against  William  Berrt,  elder,  Merchant  there. 

A  FATHER,  having  disponed  to  his  son  the  fee  of  a  tenemei^t  of  land,  reserving 
Tils  own  liferent,  the  son  afterwards,  in  his  contract  of  marriage,  did  provide  his 
wife  to  an  yearly  annuity  out  of  the  subject  disponed  ;  and  to  this  contract  the 
father  was  a  subscribing  witness :  Upon  the  son's  death,  his  widow  insisted  in  an 
action  of  mails  and  duties,  for  payment  of  the  provision  in  the  contract,  in 
which  she  was  opposed  by  the  father,  who  alleged^  that,  during  his  lifetime, 
the  provision  could  not  take  place,  because  of  the  reserved  liferent  in  his  dispo- 
sition to  his  son. 

It  was  answered  for  the  pursuer,  That  the  father  having  subscribed  his  son'g 
contract  of  marriage  as  a  witness,  he  thereby  past  from  his  own  right  of  liferent,^ 
a«  having  tacitly  consented* 

Replied  for  the  father.  That  his  sighing  witness  to  the  contract  was  no  more 
than  witnessing  the  subscription  of  parties,  but  did  not  import  his  knowledge  of 
the  contents  of  the  writ,  far  less  his  consent  to  themi 

Duplied  for  the  pursuer.  That  though  this  might  obtain  in  the  case  of  a  stran- 
crcr*8  subscribing  witness,  yet,  in  the  present  case,  the  defender  could  not  be 
supposed,  ignorant  of  the  contents  of  sa  solemn  a  contract  entered  into  by  so 

i>ear  a  relation. 

The  Lords  found  the  father*s  knowledge  of  the  clauses  of  the  contract  pre- 
sumed therefore  found  his  subscribing  as  witness  to  the  said  contract  did  import 

bis  consent. 

N.  B.  There  was  a  decision,  Stewart  contra  Stewart,  25th  June  1663,  No  51. 
p.  5674^. cited  for  the  pursuer  j  and  one. for  the.  defender,  ist  February  1676, 
Veitch  contra  Ker,  No  28.  pi  5646. 

Rt{Ksrter,  toni<xrM^.         Act,  jdrci.  Murr^.:       Alt.  Jo.  CrtnvfrrJ.         Ckrfc,  Jmtue^ 

Foh  Die.  V.  I. .p.  379.     Edgar,  p.  185*^ . 


No  39, 

Fouad,  that  a 
father's  sub- 
scription to 
his  soD*fi  coa- 
tract  of  mar- 
riage, implied 
his  know- 
ledge of  the 
contents,  and 
of  conse 
quence  his 
consent  to  a 
provision  in 
favour  of  the 
wife,  of  a 
certain  sub* 
ject  belong, 
ing  to  him- 
self, and 
which  the 
son  could  not 
grant  without 
his  concur- 
rence* . 


1735*    jMuary  ai.-       Telfer  against  Hamilton  of  Gtange.  . 

A  SUBMISSION  entered  into  by  a  ^fe,  with  regard  to  her  heritage^  nulllipon 
the  act  168 1,  there  being  but  one  witness  taher  subscription,  was  found  homo- 
logated by  her  husband's  appearing  and  pleading  in  her  behal£  before  the  arbi-» 
ters ;  for  the  husband  being  administrator  for  hia  wife,  bis  consent  implies  her 
consent*    Sec  Are^Nnix* . 

Fd^Dic^v.  1.  p.  383.^- 


Nb  40.:: 
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1736.  '  December  1. 

John  Hbpburn  of  Humbie  against  James  Hepburn,  younger  of  Humbie, 
,^^  his  Son. 

^dccrce-trbi-  The  said  JaRics  Hepburn,  as  heir  to  the  entailed  estate  of  Humbie,  intented 

capabUofh^^    ^  pFoccss  agaiost  his  father  for  an  aliment ;  during  the  dependence  whereof,  ho 
mologation.       oflfered,  that  in  case  the  defender  would  make  over  to  him,  during  their  joint 

lives,  the  growing  woods  upon  the  estate,  he  would  find  security  to  pay  him  a 
certain  sum  yearly,  and  content  himself  with  the  superplus  profit  in  lieu  of  any 
other  demand.  Humbie  accepted  the  offer,  and  the  Court  interposed  their 
•  authority  to  the  agreement ;  however,  some  differences  having  arisen  thereafter 
'  betwixt  them,  they  submitted  the  same  to  an  arbiter,  who  pronounced  a  de- 
creet arbitral  pretty  much  on  the  same  plan  with  the  decreet  of  the  Court  of 
Session,  and  which,  inter  alia,  contained  the  following  clause :  *  That,  if  two 

•  terms  payment  of  the  money  shoald  remain  unpaid,  then  the  son  was  to  lose 

*  his  right  to  the  whole  woods,  ipsofacto^  without  need  of  any  declarator.'  In 
virtue  whereof,  the  son  obtained  possession  j  and  having  run  two  terms  in  ar- 
rear,  Humbie  elder  applied  by  petition  to  the  Lords,  craving,  that  the  wood 
already  cut  might  be  sequestrated;  which  being  remitted  to  an  Ordinary,  the  son 
objected  yli\i'3X  it  was  altogether  inregular  to  seek  implement  by  way  of  summary 
petition,  seeing  every  claimant  in  the  Court  must  follow  out  some  known  me- 
thod of  process,  such  as  charging  on  the  decreet-arbitral,  or  raising  a  declarator; 
but  surely  a  sequestration  could  not  be  -awarded,  it  being  contrary  to  the  rules 

.of  law  to  strip  any  person  of  his  right  upon  a  bare  allegation  in  a  summary 
petition.  2rfo,  The  ddcreet-arbitral  is  void,  one  of  the  witnesses  to  the  submis- 
sion being  only  designed  Esquire,  which,  by  the  law  of  Scotland,  is  no  desig- 
nation. 

Answered  for  Humbie  elder; 'That,  as  the  irritancy  was  incurred,  it  ijias 
competent  for  him  to  apply  for  a  sequestration,  the  subject  being  perishable  by 
embezzlement,  &c. ;  more  e;specially,  as  the  decreet-arbitral  expressly  provides, 
that  the  son  shall  lose  his  right  in  case  of  an  irritancy  without  declarator :  a 
clause  that  would  be  effectual  in  the  case  of  a  tack  or  contract,  though  perhaps 
a  right  of  fee  to  lands,  could  nof  be  irritated  without  a  declarator  ;  but,  ex  super 
abundantly  he  has  likewise  executed  one,  which  he  herewith  repeats.  And,  as  to 
the  objection  touching  the  designation,  it  is  believed  the  sariie  can  infer  no 
nullity  ;  but,  to  supersede  the  necessity  of  determining  that  point,  it  is  sufficient 
to  observe,  that  his  son  has  homologated  the  decreet-afbitral  by  repeated  acts; 
whereupon  the  Ordinary  found,  that  if  the  irritancy  is  incurred,  it  is  competent 
for  Humbie  elder  to  apply  for  a  sequestration  ;  and,  before  action  to  the  objec- 
tion to  the  submission,  allowed  a  proof  of  the  homologation;  which,  when  it 
tcame  to  be  advised,  the  Lords  found  relevant  and  proven. 
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Agamtt  this  mterlocator  Humbie  younger  reclaimed,  insisting  again  upon  the 
(Ejections  moved  before  the  Ordinary ;  and .  particularly .  that,  as  the  submis- 
sion  was  void,  m  respect  of  the  witness,  not  being  duly  designed,  so,  unless  the 
proof  of  the  homologation  imported  some  acts  or  deeds  of  his  (which  it  did  not) 
equal  to,  or  of  the  same  force  with  the  submission,  it  could  not  avail  ui  order  to 
establish  a  compromit  betwixt  them ;  therefore  the  question  behoved  to  be  con- 
sidered as  upon  the  footing  of  the  submission  alone,  which  being  void,  could 
bear  no  faith  m  judgment;  and,  of  course,  no  decreet-arbitral  could  follow 
thereon.  Indeed,  where  the  writing  is  executed  according  to  form,  although  it 
may  be  liable  to  some  exceptions,  the  question  admits  of  a  different  considera, 
tion ;  seeing,  in  such  a  case,  the  party  to  whom  the  exception  is  competent 
may  wave  it  by  some  act  or  deed  which  may  be  pleaded  as  an  homologation 
thereof  J  but  it  is  riot  so  obvious,  how  a  deed,  absolutely  void,  and  which  can 
bear  no  evidence  in  judgment,  is  a  proper  subject  of  homologation. 

Humbie  elder  answered  j  That  he  admitted  there  were  no  acts  of  hemoloea  * 

tion  proved,  -sufficient  by  themselves  to  make  a  submission,  unless  the  writing 

which  is  cafled  informal,  is  taken  along;  but,  after  the  different  acts  that  have 

been  proved,  Ws  son  cannot  now  be  heard  to  plead  that  .the  submission  is  in- 

formal ;  seeing  it  does  plainly  appear  from- the  evidence,  that  he  acquiesced  in 

the  designation  ;  therefore  he  is  barred  from  objecting.    To  illustrate  which   it 

was  observed.  That  there  were  some  solemnities  introduced  by  law  for  universal 

utUity,  so  essential,  that  it  was  not  in -the  power. of  parties  to  dispense  with 

them  ;  but,  as  to  other  formalities,  which  are  only  calculated  as  checks  for  the 

security  of  parties  against  fraud*,-  porticaW^f-againitibrgery,  such  being  solely 

provided  for  the  use  of  private  persons,  the  general  law  is  not  concerned  with 

them,  it  is  not  parsjudicis  to  take  notice  of  them,   seeing  the  private  parties 

may  insist  upon,  or  wave  them  at  pleasure  ;  and  of  this  sort  are  all  objections  to 

the  designation  of  witnesses,  such  regulations  being  introduced  by  the  act  1681 

for  "their.benefit  allenarly.  ' 

-     ,    '         ^  ■■mm  .        ,  .1  ^ 

The  Lords  adhered. 

C.  Home,  No  38.  p.  ju 


Prown,  qf  Cairatown,  and  CoLyii,L.pf  Brunton  ^^amt  Gardner  of  Northtarrie. 

Northtarrie,  haying  inclosed  a  piece  of  rauir,  uhich  his  two  neighbours 
CaiintQwn  ai^d  Brunton.  alleged  they  had  been  immemorially  in  use  to  pasture' 
he,  in  order  to  settle  their  differences,  wrote  a  letter  to  both  of  them,  signifying' 
that  the  properest  way  to  adjust  their  marches,  was  to  refer  the  affair  to  an  arbi- 
ter, whom.hc  named.  To  this  Gairntown  returned  an  answer,  declaring  he 
wfs  pleased  ivith  the  proposal,  and  that  he  had  likewise  spoken  to  Colvill  aboiit 

Vol.  XIV-  ji  X 


No  41^ 


No  42. 

Found  that  a 
party  may 
accede  by 
facts  and 
deeds  to  a 
subraissioQ     ' 
betwixt  o« 
thersi  reapec* 
ting  I^aU- 
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No  42« 

rights,  with* 
out  signing 
the  su.bmis- 


it,  who  agreed  to  the  same ;  in  consequence  whereof^  the  arbiter  came  to  the 
ground,  and  asked  the  parties,  if  (2hey  had  agreed  to  the  submission  ?  To  whicb 
all  the  three  answeredj  That  thej  had  bound,  themselves  by  mutual  letters  ta 
stand  to  his  determination,  touching  the  marches  and  boundaries  referred  ta 
him  ;  whereupon  the  arbiter  took  the  depositions  of  the  witnesses  adduced  foe 
each  of  them,  and  thereafter  pronounced  his  decreet-»arhitral,  finding  Caimtowa 
and  Brunton  had  a  right  to  pasture  on  the  muir,  and  ordaining  Ncrthtarrie  ta 
open  a  passage  in  his  dyke,  in  order  that  they  should  havie  access  there^o^  After 
which,  a  decreet  having  been  likewise,  obtained  before  the  Sbefiff  against 
Northtarrie,  to  implement  the  decreet-acbttral,  he  suspended*  insisting,  amongst 
other  grounds,  on  this  objection,,  that  the  decreet- arbitral  was  void,  as  ColvilU 
one  of  the  parties,  had  not  Mfned  the. letter  agreeing^  to  submit^  so.  that  Jt.could 
be  considered,  with  regard  to  him,  ia  no  otbf  r  vieWr  than  a  verbal  submission^ 

The  Lords  sustained  the.  objection  against  the  decreet •ai;bitral  in  qu^tioni 
that  it  proceeded  upon  a  verbal  submission,  as  to  the  right  of  lands,  in  so  far  as 
concerned  Thomas  Colvill,  one  of  the  parties^  and  therefore  is*  nuU. 

But,  upon  a  reclaimig^  petition,  and  answers,  the  Lords  found  the  decreetr 
arbitral  was  binding  upon  Thomas  ColviU,  in  respect  of  his  compearing  and 
adducing  witnejsses  before,  the  arbiter. 

C«  Honu^  No  11%.  p.  1 8;i. 

*i^^*  This  case  is  reported,  by  Kilkejran,  twr/  Locus  P;aGbriTrarrL«* . 


No  43. 

The  SOD  of  an 
heritor,  had 
attended,  for 
his  father,  a 
seetini^of 
heritors,  rela* 
tive  to  a  stent 
for  repairing. 
a>aianse, 
which  bad 
been  imposed 
by  decree  of 
the  presbf - 
tery.    Found 
that  the  p70- 
•fnce  of  the 
ton,,  without 
objecting  to 
the  decree, 
barred  sus- 
pension o£  it 
at  the  fatbei*t 
iattaoiQe. 


^743-    February  xS:. 

David  Looan  ngiunst  George  Glasgow  of  Nethermaihs.. 

The  manse  of  Kilwinning  needing  repairs,  the  presbytery,  of  Irvine  imposed' 
a  stent  on  the  heritors  for  repairing  the  same.  Nethermains,  one  of  the  heri- 
tors,.  suspended  the  presbytery's  decreet. 

For  the  suspender,  it  was  observed^  That,  at  the  transportation  of  the  former 
minister  in  the  1713^  he  was  burdened  with  the  payment  of  L.  3  :  us.  Scots  at 
his  removal ;  and,  upon  payment  thereof,  the  presbytery  declared  it  sufficient; 
which  they  never  would  have  done,  if  it  had  not  been  declai-ed  a  sufficient 
manse  at  his  entry,  although  the  suspender  can  bring  na  direct  proof  thereof^ 
In  March  1721,  the  day  before  Mr  Ferguson  the  present  minister's  ordination, 
sworn  visitors  were  appointed  by  the  presbytery  to  visit  it,  who  reported,  that  it 
would  take  L.  87  Scots  to  repair  it ;  upon  this  they  applied  to  the  patron  for  his 
assistance,  who  had  three  year's  vacant  stipend  in  his  hands.  Accordin^y  he 
laid  out  above  L.  500  Scots  on  the  repairs.  These  facts  premised,  it  was  plead* 
id,  in  point  of  law.  That  it  was  a  natural  burden  on  every  possessor  to  uphold 
and  repair  the  house  he  dwells  in,  where  there  is  no  paction  to  the  contiary ; 
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witness  the  case  of  liferenters  and  tenants,  which  must  hold  equally  in  the  case  No  43. 
of  ministers,  zdly^  Our  statute  law  goes  on  that  plap,  as  appears  from  the  21st 
act.  Pari.  1663,  which  declares,  •  That  manses  being  once  built  and  repaired, 
*  shaU  be  upholden  bj  the  incumbent  minister  during  his  possession,  and  by  the 
:^  heritors  io  time  of  vacance,  out  of  the  vacant  stipend/  From  which  it  is  plain, 
'that  if  the  vacant  stipend  is* paid  to  the  patron,  the  reparations  must  rest  upon 
'liim*  In  short,  the  minister  ooght  always  to  repair  the  manse  during  his  incum- 
bency, and  the  pation  during  the  vacancy,  until  it  is  so  deteriorated  by  time, 
as  to  make  it  necessary  to  rebuild  it,  which,  no  doubt,  is  a  burden  on  the  heri- 
tors. 

From  all  whickit  was  obvious^  that  as  the  manse  was  declared,  or  supposed 
to  be  sufficient,  on  paying  L.  3  at  the  removal  of  the  former  minister,  and  that 
the  patron  laid  out  a  great  sum  on  it  during  the  vacancy,  Mr  Ferguson,  the  pre- 
sent minister,  ought  to  uphold  it. 

Anrwered  for  the  charger,  (who  was  collector  appointed  by  tbc  rest  of  the 
heritors),  That  the  suspender's  son  was  present  at  the  visitation  for  his  father, 
when  he  not  only  made  no  opposition,  but  even  approved  of  the  stent  imposed 
eon  the  heritors  by  the  decreet,  as  did  all  the  rest  of  the  heritors  ;  which  was  a 
suflicient  answer  of  itself  to  all  the  defences  against  the  stent*s  taking  effect. 
And  with  respect  to  the  grounds  of  law,  it  was  allowed,  that  a  manse  ought  to 
4>e  kept  in  repair  during  the  vacancy  out  of  the  vacant  stipends,  but  during  the 
incumbency,  the  minister  is  aot  otherwise  liable,  than  in  the  case  that  he  gets 
it  in  a  sufficient  condition ;  and  that  it  be  so  declared  by  an  act  of  the  presby- 
tery: It  is  true,  that,  by  the  clause  of  the  act  1663,  above  quoted,  the  heritors 
mtisc  give  the  minister  a  sufficient  manse  at  his  entry ;  and  x:ustpm,  which  is  the 
best  interpreter  of  laws,  has  always  constructed  it  so  as  the  same  should  not 
only  be  sufficient  at  his  entry,  but  that  it  should  be  so  declared.  Nor  can  the 
special  circumstances  condescended  on  vary  the  question  ;  for  a  manse  may  be 
repaired  twenty  times,  and  yet,  after  all,  never  be  a  sufficient  house  ;  vt^hich  is 
really  the  case  of  the  present  one. 

Replied^  There  was  no  foundation  in  any  statute  for  freeing  a  minister  from 
the  natural  obligation  to  uphold  his  manse  during  his  incumbency,  because 
there  was  no  judicial  declaration  of  its  sufficiency  the  time  of  his  entry.  2///y, 
By  the  act  1663,  the  heritors  are  not  otherwise  made  liable  to  uphold  the  manse 
than  out  of  the  vacant  stipends  in  their  hands ;  and  if  the  vacant  stipends. were 
not  allowed  to  remain  with  them,  but  uplifted  by  the  patron  upon  a  legal  title, 
there  remains  no  longer  vxy  obligation  upon  them  to  uphold  the  manse  during 
the  vacancy.  In  a  word,  if  the  patron  did  his  duty,  the  minister  becomes  liable 
for  the  sum  decerned  for  reparations,  or  if  there  was  any  failure  on  his  part,  tlfe 
heritors  ought  not  to  suffer  by  his  fault,  but  he  alone  ought  to  be  liable. 

The  Lords,  in  respect  the  suspender's  son  was  present  w-ithout  objecting  to 
the  decreet,  found  the  letters  orderly  proceeded^ 
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A  nephew 
having  signed 
as  consenriug 
to  his  aunt's 
contract  of 
marriage,  by 
which  she 
assigned  her 
tocher,  was 
found  not  to 
be  precluded 
from  defend- 
ing himself 
on  just 
grounds, 
from  paying 
part  of  the 
tocher. 


1748.     February  11.        Bothwells  a^airtst  The  Earl  of  HoUe. 


-    i 


Thb  contract  of  marriage,  mentioned  in  the  decision  No  41.  p«  29 89^. be- 
tween these  parties,  bore  to  be  between  the  Master  o£  Holyroodhouse  on  the 
one  part,  with  consent  of  my  Lord  and  Lady,  and  Lady.  Ma:rgaret  Home  on.  the 
other,  with  consent  of  her  mother,  and  the  Earl  her  nephew ;  and  wets  tested 
,thu$,  '  In  witness  whereof>  both  parties  have  subscribed  these  presents  before 
^  these  witnesses,'  signed  by  the  Bridegroom  and  Bride,  and  Lord  Holycood- 
house,  on  all  the  pages,  which  made  several  sheets,  and  by  Lord  Home  and  the 
other  consenters  on  the  last  page,  with  the  word  ^  consents*  adjectedi .  aod  then 
by  the  witnesses. 

There  was  at  the  same  time  executed,'  a  separate  assignation  by  the  Lady,  in 
these  terms,  *  Me  Lady  Margaret  Home,'  with  consent  of  her  mother,  the  Earl, 
and  her  future  husband,  which  proceeded  all  along  in  the  singular  of  nutnber 
of  I,  and  concluded,  *  I  have  subscribed  before'  these  witnesses/  and  all  the 
pages  but  one  were  subscribed  only  by  the  Lady. 

The  Lord  Ordinary,  21st  June  1745,  •  repelled  the  objection  (to  the  claim 

*  of  the  pursuers  for  the  half  of  Lady  Marjory's  portion,  as  fallen  to  Lady  Mar- 

*  garet  by  her  decease,  and  conveyed  by  her  in  her  contract  of  marriage  and 

*  assignation)  in  respect  of  the  Earl's  consent  to  the  conveyance  theredf  to  the 

*  present  pursuers,  so  far  as  the  same  had  accresced  to  Lady  Margaret.*    But, 
upon  representation  and  answers,  i6th  July  i745i  *  found  the  defender's  con- 

*  sent  to  the  contract  of  marriage,  and  assignation  founded  on  by  the  pursuers, . 

*  could  not  hurt  nor  prejudge  him  ;  his  subscriptions  to  these  deeds  not  being 

*  properly  witnessed,  and  consequently  void ;  and  therefore  to  be  presumed  to 

*  have  been  adhibited  merely  out  of  decency.' 

P/^<2rf^rf  in  a  reclaiming  bill ;  That,^by  the  contract,  the  settlemims  upon- 
the  Lady  and  her  children  were  in  consideration  of  the  assignation  of  her  por- 
tion, to  which  the, Earl  signed  consenter,  so  that  he  could  not  pretend  he  con-- 
sented  only  for  form,  and  evict  the  onerous  cause  of  the  said  settlements:  that 
Ins  subscription  was  sufficiently  attested,  since  there  were  only  two  parties  in 
the  contract,  to  wit,  the  bridegroom,  with  advice  and  consent  of  his  friends, 
and  the  bride  with  hers;  and  the  contrary  inter  pre  tati6n  would 'unhinge  the 
whole  settlem-^nt,  as  Lord  Holyroodhouse,  unkss  he  were  comprehended  under 
one  of  the  parties,  had  not  his  subscription  attested  either ;  that,  in  like  manner, 
in  tW  assignation,  •  I  have  subscribed,'  referred  to  the  whole  party,  to  wit,  the 
Lady  with  her  consenters. 

Answered^  That  the  Earl,  being  desired  to  be  present  at  his  aunt*s  marriage, 
h^d  pai^l  her  that  compliment,  and  had  subscribed  as  consenter  to  the  marriage 
buY  of  respect  to  her  ;  but  had  no  knowledge  of  tlie  terms  of  the  contract,  much 
less  any  intention  of  ^;iving  away  his  own  right :  That  the  substitution  being 
vacated,  and  the  debt  made  heritable  by  adjudication,  it  wa»  really  extinct  by 
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confusion;  and.  it  were  incongruous  a  consent  sHould  rear  up  again  a  claim 
which  was  satisfied :  That  it  was  plain  he  was  not  considered  as' having  an j 
concern,  more  than  the  Lady  Home  and  the  Lady  Holyroodhouse,  since  they 
all  signed  their  consent  only  to  the  last  page  ;  whereas  Lord  Holyroodhouset 
who  concurred  in  the  settlements*  signed .  the  whole ;  hut  supposing  that  his 
signing  as  consenter,  which  he  meant  to  be  ooly  to  the  marriage,  would  hare 
the  effect  to  bind  him  if  validly  adhibited,  he.<:9uld  not  in  that  case  be  blamed 
for  taking  advantage  of  the  defect  in  the  execution,  that  be  neither  signed  the 
whole  pages,  nor  was  his  subscription  attested  by  the  witnesses,  since  it  was 
onlysaid  that  both  parties,  to  wit,  the  bridegroom  and  bride,  signed  before 
them,  whereas  there  were  several  other  parties  wha  adhibited,  out  of  respect  to 
them,  a  ceremonial  but  useless  consent. 

'  The  assignation  was  part  of  the  same  transaction,  and  the  EarFs  subscription 
to  it  of  the  same  kind  ;  and  there  also  the  attestation  was  only  of  the  Lady's 
subscription,  the  terms  of  the  claubc  being,  '  I  have  subscribed.' 

The  Loans,  i8th  November  .1747,  'having  considered  the  nature  and  cir* 
cumstances  of  the  debt  assigned,  with  the.  form  of  the  attestation  of  the  parties' 
subscriptiGrn,  and  that  my  Lord  Home  signed  only  as  consenter  on  the  last  page, 
found  that  his  subscription,  in  the  manner  that  it  stood  to  the  contract  of  assig- 
nation,' did  not  bar  him. from  quarrelling  the  title  of  the  pursuers  to  the  half  of 
Lady  Marjory  Uome'^  provision.* 

On  bill  and  answers, 

The  Lokds  adhered. 

Act.  R*  CrmiU  V  FergUJW*-  Alu  Lochbart.   .  Clerk,  KirifiaincL  -■ 

FoL  Die.  V.  3.  p,  271.     i).  Falconer^  v.  i.  No  239.  p,  323*  ^ 
•,^*  This  case  is  reported  by  Kilkerran,  voce  Writ. 
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1755.  -  December  $.b.       Sir  Thomas  Hay  of  AJderston  against  James  Kilgour. 

Sia  John  Hay  died  in  the  1 706,  leaving  his  eldest  son  and  heir  Sir  Thomas, 
then  an  infants  under  the  tuition  of  his  mother  and  two  uncles. 

A  few  months  after  the  death  of  Sir  John,  these  tutors  entered  into  a  fcu- 
contiact  with  James  Kilgour  ;  wherein,  upon  the  narrative  that  Sir  John  inten- 
ded  to  have  executed  this  contract  had  not  death  prevented,  *  they  sold  to  Kil- 

•  gour,  his  heirs  and  assignees,  certain  lands  for  the  sura  of  2500  merks.     Pro^ 
«  visa^  That  Sir  Thomas  may  redeem,  9X  any  timo  betbre  his  age  of  25,  upon 

•  payment  of  that. sura.     And.  the  tutors  brad  and  oblige  them,  their  heirs  and 

•  successors,  to  move,  and  cause  their  satd  pupil,  and  his  foresaids,  at  his  attain- 

•  ing  the  age  of  25  years  complete,  either  to  ratify  this  present  contract  in. 

•  favour  of  Kd^jour,  or  to  repay  to  him  the  said  sum  of  2500  xjaerks.'  . 
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^o  .4S*  Of  this  feu  contract  Sir  Thomas,  io  die  year  1750.  brought  a'ts^uction  upon 

this  ground.  That  the  same  was  vord  and  null,  as  being. granted  by  his  tutors 
MPitliout  the  authority  of  a  Judge ;  and  though  he,  Sir  Thomas,  did  not  redeem 
before  his  attaining  the  age  of  25  years,  yet,  as  the  tutors  had  no  power  to  grant 
this  right,  they  could  not  limit  him  in  his  power  of  redeeming  the  lands  qua^ 
cunque  tempore^  and  insisted  still  to  be  allowed  to  redeem.' 

Answered  for  Kilgour ;  Sir  Thomas  is  not  only  foreclosed  by  not  redeeming 
withia  the  quadrttnnium  utiie^  but  he  has,  by  repeated  acts  of  homologation* 
ratified  the  deed  in  question, tso as  to  bar  his  power  of  redemption*;  i/n^.  By  his 
having  stated  and  cleared  accounts  with  his  tutors  after  his  majority,  whereia 
this  transaction  with  Kilgour  is  stated  as  an  article,  and  allowed.  JSee  Crawfurd 
against  Crawfurd,  No  73.  p.  5694.  And  though  it  is  named  in  the  accounts  a 
redeemable  security  made  by  the  tutors  to  Kilj^ourr  yet  it  is  most  properly 
so  described  on  account  of  the  power  of  redemption  reserved  in.it. to  Sir  Tho- 
mas. 

a^0.  In  the  discharge  granted  to  his  tutors,  in  consequence  of  this  clearance, 
reciting'^heir  having  delivered  up  to  him  all  his  writs  and  eridents,  he,  by  a 
particular  clause,  *  ratifies  and  approves  all  discharges  and  conveyances  made 

*  and  granted  by  them  during  the  time  of  their  administration,  to  whatever 

*  pefsons,  as  fully  as  if  the  same  had  been  therein  particularly  expressed.'  And 
as  he,  Kilgour,  unquestionably  has  recourse  against  the  tutors  upon  the  feu -con- 
tract, and  their  obligemenc  therein,  so  the  tutors  hav^  recourse  against  Sir 
Thomas  upon  this  discharge  and  ratification. 

3^/(7,  Sir  Thomas,  so  far  from  taking  advantage  of  the  clause  leaving  him  at 
liberty  to  resile  at  any  time  before  his  age  of  25,  has  continued  for  upwards  of 
30  years  to  receive  the  feu-duty  .pay able  by  Kilgour,  and  to  discharge  it  ex- 
pressly under  that  name. 

Replied  far  Sir  Thomas:;  The  acts  of  homologation  alleged  by  "Kilgour  are  not 
sufficient  to  bar  this  redemption.  Homologation  is  never  to  be  presumed  where 
the  act  is  capable  of  a  different  construction,  nor  unless  it  do  clearly  appear, 
that  the  party  was  in^ the  full  knowledge  of  the  nature  and  quality  erf" the  right 
which  he  is  supposed  to  have  homologated.  The  tutorial  accounts  mention 
this  right  granted  to  Kilgour,  as  a  redeemable  securiry  for  repayment  of  2500 
inerks.  Sir  Thomas  understood  it,  as  the  words  plainly  import,  to  be  a  w^adset* 
and  as  such  approved'  of  it ;  but  firom  thence  il  cannot  be  inferred  that  he  had 
any  knowledge  of  this  being  an  absolute  sale  of  part  of  his  estate,  under  a  limit- 
ed power  of  redemption,  and  as  such  ever  purposed  to  homologate  it.  The 
same  answer  is  madeto  the  other  act  of  homologation,  viz.  the  receipts  of  the  feu- 
diity.  A  small  feu-duty  was  altogether  consistent  with  tTie  right,  whether  con- 
taining  ^limited  or  unlimited  power  of  redemption ;  and  acceptance  of  this 
feu- duty  can  never  import  a  knowledge  that  the  faculty  of  redemption  was 
limited  to  the  age  of  25,  or  presume  a  consent  tliat  Kilgour  shci:ld  hold  the 
.lands  as  an  absolute  right  of  property.     With  respect  to  the  discharge  granted 
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to  his  tutors,  it  appears  from  a  process  of  exhibition,  which  was  intented  in  the 
year  1749,  against  Thomas  Hay  one  of  the  tutors,  that  the  whole  of  Sir  Tho- 
mas's writings  still  remained  in  the  handd  of  the  tutors  till  they  were  produced 
in  that  process,  and  theiv  and  no.  sooner,  Sir  Thomas  came  to  the  knowledge 
of  the  nature  of  the  ri|^ht  granted  to  Kilgour  ;  and!  as.  the  approbation  of  the 
tutonal  accounts  must  be  explained  quoad  this  article  agreeably  to  the  nature  of 
the  deed,  as  stated  in  these  accounts,  so  also  must  the  general  discharge  and 
ratification  granted. upon*  the  accounts  .so  stated. 
Tax  LoJU>s»  found  the  lands  not  redeemable. 


Act.  LoMarf. 


W.S, 


« 

Ait*  Ge^rgt  CodhtrtL 

F6L  Die.  V.  3./.  271. 


Clerk,  Justice. 

Tac.  CqL  No  i6g.p^  250.. 
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1767      December  4. 

Six  Alxxakdkr  M^Kenzix  of  Gairlock,  Baronet,  Pursuer ;  against  Hxctor  . 
M'KxNziE,  younger,  of  Gairlock,  and  fVpoxRick  M'Kxnzix  of  Redcasrlc,  , 
his  Tutor  ad  lUem^  Defenders. 

Sia    AiBXANBxx    M'KxNzix    of  6a]fIoch,    father   to  STr  Alexander  the 
pursuer  in  this  actiod,  succeeded  his  father  Kenneth  in  the  estate  of  Gairlock, .. 
as  nearest  heir,  without  any  fetters  or  limitations  whatever. 

In  1730,  Sir  Alexander,  by  his  marriage-contract  with  Mks  Janet  *M*Ken2ie,* 
bound  and  obliged  him^ielF td  make  dtieand  lawful  resignation  of  the- lands  and'^ 
barony  of  Gairlock,  and  *  that  in  favours,  and  for  new  infeftmentsof  the  same. 
*  to  be  made,  given,  and  granted'to  him  the  said  Alexander  M'Kenzie  of  Gair- 
^-  lock  '  in  liferent,*  and  the  heirs- male  to  be  procreated  betwixt  him  and  the 
*'said  Mrs  Janet  M'KLenzic  •  in  fe6  ;*  which  failing,  to  him  the  said  ^Alexander 
«  M*Keniie  of  Gairlock,  his  heirs-male  and  assignees  whatever.*    Of  this  mar- 
riage; Sir  Alexander  had  issue  ;  Alexander  the  pursuer,  two  other  sons,  and  a  * 
daughter. 

In  1752,  Sir  Alexander  executed  a  tatliae?  of  hJs  whole  estate  in  favours  of  . 
the  pursuer,  his  eldest  son,  and  the  heirs-male  of  his  body  ;  whom  failing,  his  0-1 
ther  sons,  &c.;  and  this  tailzie  contained^rict,  prohibitive,  irritant,  and  resolutive  • 
clauses,  de  non  alienando  et  contrabendo  debita.  The  terce  and  courtesy  are  de- 
barred and  excluded.  The  heirs  of  entail  are  allowed  to  provide  their  wives  in 
a  provision  not  exceeding  a  third  of  the  free  rent,  after  discounting  jfbrmer 
liferents  subsisting,  interest  of  debts,  and  annual  burdens.  They  are  empower- 
ed to  provide  younger  children,  but  under  restriction,  that  the  whole  burden- 
affecting  the  estate  for  the  provisions  of  the  younger  children  of  the  heirs  of 
tailzie,  shall  not  exceed  L.  1000  Sterling,  affecting  the  estate  at  one  time*  And 
it  is  further  declared' by  the  tailzie,  that  no  adjudication,  or  other  legal  execuv 
tion,  for:  security ^r  payment  of  these  provisions,  shall  affect  the  fee  or  property. 
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of  the  estate.  Uf)on  this  taUzie^  Sir  Alexander  expci4e  charters,  and  passed 
infeftments,  in  \^hich  the  M^hole  conditions  and  provisioni  of  the  taikie^  were 
ingrossed.    And  the  tailzie  was,  in  1753,  recorded  in  the  rcigfster  of  tailzies. 

In  1755,  the  pursuer  Alexander,  the  son  of  the  tailzier,  married  Margaret 
M*Kenzie,  daughter  to  Redcastle  ;  and,  in  December  1755,  a  postnuptial  con- 
tract of  marriage  was  entered  into,  whereby  the  pursuer,  and  his  &ther.  Sir 
Alexander  M^Kenzie  of  Gairlock,  on  the  one  pait*  and  Mrs  M'Kenzie,  with 
consent  of  her  father,  on  the  other  part,  *  in  contemplation  of  the  carriage, 

• 

and  in  implement  of  the  minutes  of  agreement  made  on  that  occasion,  ,the 
said  Sir  Alexander  M*Kenzie,  who  has  already  settled  his  sucoession  ot  his 
whole  lands  and  estate  of  Gairlock  upon  his  eldest  son  Alexander  &foresaidt 
and  bis  heirs  of  tailzie  and  provision,  mentioned  in  the  said  settlement,  here*- 
by,  in  the  mean  time,  provides  his  said  son  and  heir  presumptive,  till  the 
right  of  succession  shall  open  to  him,  by  the  demise  of  his  said  father,  to  an 
establishment  out  of  any  part  of  said  lands  and  estate  that  shall  be  thought 
most  convenient,  equivalent  to  L.  70  Sterling  per  annum,  free  of  all  burdens 
and  deductions  whatever.'  »  .  . 

The  contract  contains  a  clause,  empowering  Alcxapder  the  son,  to.'provide 
his  younger  children  on  the  estate,  to  the  extent  of  L.  1006  Sterling,'' to  be  di- 
vided amon^  them,  if  three  or  more  in  number.    •  Provided  always,  that  the 
said  portions  and  provisions  stand  excluded,  and  take  no,  place,,  tjll  all  other 
provisions  or  establishments  made  by  the  said  Sir  Alexander  M'Kenzie,  in  fa* 
vours  of  his  own  younger  children,  be  satisfied  and  extin£;uisbed,  in  whole  or  in 
part ;  and,  if  in  part  only,  that  these  pr^ovisioj^s  in-  favours  of  s^id  youngec 
or  other  children  of  the  present  marriage,  shall  be  restricted  and  reduced  to 
the  amount  of  such  partial  payment  only,  in  such  manner  as  not  to  exceed 
what  is  satisfied  and  paid  of  said  other  provisions,  and  so  as  the  whole  of  the^ 
provisions  together,  both  the  prcsctnt  and  what  is  outstanding  of  tlic  other,- 
may  never  exceed  L.  1000  Sterling  in  'alt  .  Provided  also,  that  no  adjadica- 
tion  or  other  legal  execution  be  competent  against  the  fee  or  property.of  the 
said  lands  and  estate  of  Gairloch,  or  any  parts  thereof,  for  payment  or  secu- 
rity of  the  said  younger  or  oth^r  children  of  this  present  marriage,  their  pro- 
visions aforesaid,  but  that  the  persons  only  of  the  heirs  of  tailzie  for  the 
time,  and  any  other  estate,  r^al  or  personal,  belonging  to  them,  as  also  the 
yearly  rents  and  profits  of  the  said  c«ate  of  Gairloch,  be  subject,  to  all  dili- 
gence for  that  effect/ 
Of  this  marriage  there  was  issue  one  son,  Hector  ;  and  the  marriage  being 
dissolved  by  the  predecease  of  the  wife,  Alexander  the  pursuer  entered  into  a 
:  second  marriage,  by  which  he  had  several  children.  .  .      •  - 

Sir  Alexander,  the,  father,  died  in  1766,  and  Alexander  the  son,,  consldcrii^ 

himself  as  improperly  fettered  by  the  foresaid  deed  of  eotail*. particularly,  that 

he  was  disabled  from  providing  properly  for  his  younger  ■  children,  brought  an 

jiction  for  rcduc'mg  said  tailzie,  in  which  he  called  as  defender^,  ^^  sons  qf  the 
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*Hf  ind  secdrid  niafflages,  and  others  callled,  by  said  deed  of  elitail,  to  the  sue*  ^^  4^' 
eessrori ;  and  the  action  tdnclUded  for  rediictfoh  of  the  tailzie,  charter^,  and 
•  mfcftments  follo\*mg  ifidredn;  in  respect  that,  by  Sir  Alekander  senior  his 
contrifct  dt  marriage,  thd  citate  b'iing  prorided  to  the  heirs  male  of  the  mar- 
ri^e;  SJf  Altiandcr  fcohillrf  riot  Emit  Ks'son  the  pursuer's  right  and  interest  ia 
tftdt  estate,  by  a  gratifitbus  deed  of  ehtdiU 

Pleaded  for  the  purstcr ;  By  the  niari^iiJge-Contract  1736,  Sh:  Alexander  pro- 
fides  the  estate  otoly  to  himself  •  in  Irfcrerft,'  and  the  heirs-male  of  the  marriage 
*■  in  fed,'  And  from  the  contract,  it  appears,  that  the  fee  which  necessarily 
retnafhet!  With  Shr  Alexander,  ticfotc  the  existence  of  an  heir  male  of  the  mar- 
iSAge,  can  be!  co'nSideWd  only  as  a  fiduciary  fee,  Which  he  held  in  trust  for  be- 
hodt  of  the  heir-rfiaT6  of  the  tharriage,  and  of  which  the  heir-male  could  have 
detatided  him,  civeti  m  his  hfetime  ;  and  if  so,  he  could  not  lay  the  heir-male 
undei^  the  fetters  of  a  sitrict  eAtail. 

But  eren,  considering  the  settlement  in  the  ordinary  form,  and  that  the  fa- 
tWr  Was^  Entitled' to  remkin  proprietor  during  his  life,  still  the  entail  was  ultra 
^iresoiSiv  Aleiahrfer,  asf^he  thereby  Comiteracted  the  obligations  he  lay  under 
iS^iBSi  heir-malb  of  the  marriage,  by'  hife  marriage-contract.  Where  an  estate 
is  settled  in  a*  marriage- contrdetj  tfhe  heir  of  the  marrrage  is  creditor  to  the  fa- 
ther, to  the  fuU^amoiiht  of  the  estate.  If  a*  father  contract  debts,  he  is  under 
aYi' obli^tion  to  purge  them  ^  an  action  is  competent  to  the  heir  of  the  marriage 
against  hisf^father'rother  represertt'atives,  and  sieparate  subjects,  to  relieye  the  estate 
of  these  debts;  FotheriiSghkme  contra  f  otheringhame,  5th  Dec.  1 734,  voce  Provi- 
sion to  Heirs  and  Childrkn;  M*I'ntosh  contra  Laird  of  Aberarder,  23d  Jan.  1717, 
IfciDEM.  And  if  Sir  Alexander  Wais  uiidef  an  obligation  to  give  the  estate  to  his  son,  » 
tanquartir  optimum  masiimuwr,  and  tb  purge  it  of^  debts,  it  cannot  be  maintained  that 
it  was  irt'liis^pd\Tfertofetterthe  heir  with  a  strict' entail,  whereby  he  was  reduced 
t*  the  state  cf  a  liakedHfercnter.  The?  onerous  debts  of  the  father  must  affect  the 
heir  of  thfc  marriage,  because  the  fee  remaining  in  the  fkther,  the  son,  as  heir 
of  provision,  must  necessarily  represent  him  ;  and,  in  like  manner,  he  must  be 
liable  for  suitable  provisions  to  the  younger  children,  the  father  being  under  a 
natural  obligation  to  provide  hiscHildreri;  but,  if  the  father  has  a  separate  e- 
stlrte,  the  hefr  is  entitled  to  be  relieved  of  all  such  debts  and  burdens ;  and  if 
s(V,'  an  heir-  cannot  be  burdened  with  a  strict  tailzie,  which  is  a  mere  voluntary 
gratoitotw  deed  of  the  father,  which  he  was  under  no  obligation,  either  civil  or 
nAtural;  to  grant.  Arid -this  tailzie  oiight  the  more  especially  to  be  set  aside,  as 
it  contained  sundry  unreasonable  restrictions  arid  limitations,  particularly  as  to 

» 

providiilg'youngeir  childferi,  Set. 

It  has  been  said,  that  the  pursuer  1^  now  barred  from  challenging  this  entail, 
having  homologated  the  same  in  his  own  marriage-contract,  where,  under  th«^ 
charactet  and  "description  of  heir  of  tailzie  and  provision  to  his  father,  he  ac- 
cepts of  all  yearly  aliment;  and  that  the  children's  provisions  in  that  contract 
are  conceived  in  terms  of  the  tailzie.  But,  supposing  that  the  pursuer  had,  in 
his  marriage-contract,  homologated  this  entail  in  the  most  express  manner^  it 
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No  46*       would  not  have  barred  him  from  insisting  in  this  redaction,  if  otherwise  com^ 

petent.  In  order  to  give  effect  to  any  deed,  there  must  be  a  free  consent  upon 
the  part  of  the  granter ;  but,  when  the  pursuer  entered  into  his  contract  o£« 
marriage,  he  was  not  only  under  the  awe  and  authority  of  a  father,  but  entire* 
]y  dependent  upon  him  for  subsistence,  being  then  married^  witboot  either,  for- 
tune or  employment  to  depend  u])on,  and  obliged  to  trust  altogether  to  his  fa-^ 
ther's  generosity  ;  and,  in  these  circumstances,  would  naturally  accept  of.  an 
aliment  or  provision  for  children,  under  any  terms  the  father  thought  proper  ta 
prescribe.  It  is  a  general  rule  in  law,  that  homologation  of  a  deed  to  a  man's 
prejudice,  is  not  to  be  inferred  from  any  act  of  the  party  which  can  9dmit  o£ 
another  construction.  The  only  purpose  of  the  marriage- contract  was  to  secure 
to  the  pursuer  an  aliment  during  his  father's  life,  and  provision  for  his  wi&  and' 
children  >  but  non  agebatur  by  the  marriage-contract,  to  renounce  any  right  or. 
interest,  otherwise  competent  to  the  pursuer,  or  to  approve  of  any  deed  to  his. 
prejudice. 

Answered  for  the  defenders  ;  Although  Sir  Alexander  M*Kenzie,  the  father^ 
of  the  pursuer,  by  his  contract  of  marriage  in  1730,  provided  the  estate  to^ 
the  heirs  of  the  marriage,  he  still  remained  fiar,  and  had  full  power  to  makC: 
rational  deeds.     It  has  been  found  by  the  Court,  that  a  father  had  power  to  al- 
ter the  provisions,  and  even  the  order  of  succession  made  in  his  marriage-con« 
tract,  upon  gpod  reasons  occurring;  Douglas  contra  Douglas,  loth  July  17514,  voce 
Provision  to  Heirs  and  Children  ;  Trail  contra  Trail,  7th  January  1737,  Ibi-. 
DEM ;  and,  if  he  can  alter  the  order  of  succession,  he  may  certainly  execute  ra- 
tional deeds  regulating  the  same ;  and  the  entail  in. question  is  a  rational  deed; 
it  is  devised  to  the  same  series  of  heirs  with  the  contract  of  marriage ;  nor  are 
*     the  limitations  of  the  provisions  to  the  younger  children  any  ground  of  conu 
plaint.    This  estate  is  of  very  considerable  yearly  rent,  in  a  country  where 
every  necessary  of  life  is  purchased  on  the  most  moderate  terms;  and,  with 
oeconomy,  the  younger  children  may  be  provided  without  burdening  the  estate 
one  shilling ;  so  that,  upon  the  general  point,  the  question  it  in  favours  of  the 
defenders. 

But,  if  there  was  any  doubt  on  the  general  point,  it  would  not  aid  the  pur- 
suer, as  he  is  barred  from  challenging  this  entail,  having  homologated  it  in  the 
strongest  manner  in  his  own  contract  of  marriajq;e.  The  pursuer  was,  at  the 
time  of  executing  that  contract,  25  years  of  age  ;  he  knew  of  his  fatiierV  con- 
tract of  marriage,  and  entail  executed  by  him,  which  had  been  registrated 
several  years  before ;  and,  upon  the  security  of  which  it  was,  that  the  pursuer's 
wife  and  her  relations  rested  for  the  estate  coming  to  the  heir  of  that  marriage; 
and,  therefore,  the  pursuer,  on  tuat  ground  alone,  must  be  barred  from  reduc- 
ing this  entail. 

*  The  LortjS  found  the  pursuer  barred,  by  his  contract  of  marriage,  from 
reducing  the  entail  in  question ;  and,  therefore,  assoilzie  from  the  reduction 
and  decern.* 
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And  adhered,  upon  adti^ng  a  reclaiming'  petition  for  the  pursuer,  wkh  an- 
«wers  for  the  defenders* 

For  Sir  AJetandpc  M*Keazi«^  So.  Macpu^ih   .     For  Hector  M«Kenzie»  Jamet  BoswU. 


No  46. 


'  i 


•  . »   . »  ... 

1 774.    January  13.  "^  WiLtUM  Stkkl  against  Thomas  and  l^^u>  S tkels* 

Thomas  Stbel  of  Netherhpuse,  the  father  of  these  parties,  hy  a  deed,  exe- 
cuted the  apth  June  1764,  for  the  love  and  favour  he  bore  to  James,  Thomas, 
and  David  Steels,  his  childron,  did,  with  the  special  advice  and  consent  of  Wil- 
liam Steel'  his  eldest  lawful  son ;  and  the  said  WiUiam  Steel  for  himself,  and 
they  both,  bound  them,  their  Tieirs,  S^c.  jointly  and  severally,  to  make  pay- 
ment to  the  said  James,  .Thomais,  and  David  Steels,  equally  between  them,  of 
the  sum  of  6000  merles,  Scots  money,  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  the  decease  of  the  said  Thomas  Steel,  with  penalty  and  annual- 
rent;  &c. ;  which  sum  of  6000  merks  i$  thereby  declared  to  be  over  and  above 
the  executry  that  will  faH  to  them  through  the  death  of  the  said  Thomas  Steel; 
4M  also,  they  boutid  themselves  to  make  payment  of  an  annuity  of  L.  30,  Scots 
;inoriey,  to  Anne  Weir,  spouse  to  the  said  Thomas  Steel,  while  she  should  re- 
main a  \ridow,  after  his  decease,  besides  the  provisions  in  her  favour  by  the 
contract  of  marriage. 

Williarti  Steel,  the  eldest  son,  within  the  quadriennium  viile^  instituted  a  re- 
duction  against  "his  two  surviving  orothers,  Thomas  and  David,'  James  being  by 
this  time  dead/ to  have  the  said  bond  set  aside,  as  having  been  elicited  from 
his  father  while  on  death-bed,  and  quQad  him,  only  signed  by  one  notary,  be- 
fore* two  witnesses,  and  from  the  pursuer  himself,  while  he  was  underage,  to 
his  enorm  hurt  and  lesion  ^  especially  considering  the  smallness  of  the  land 
estate  he  derived  from  his  father,  attended  with  so  many  burdens,  and  that  his 
younger  brothers  were  aliunde  provided  to  the  whole  of  the  father's  executry, 
which  was  considerable. 

Objected  for  th^  defenders  ;  That  the  bond  under  challenge  had  been  homo- 
logated by  the  pursuer  after  his  majority,  by  payment  of  the  additional  annui- 
ty to  his  mother,  and  of  the  annualrents  of  the  sums  provided. to  the  younger 
children,  and  that,  on  that  account,  he  Was  barred  from  setting  aside 'the  bond." 
And  the  Lord  Ordinary,  *  upon  ^considferirtg  the  debate,  and  the  receipts  of 
payment  produced,  whereby  it  appears  that  William  Steel,  pursuer,  made  sun- 
dry payments  to  and  for  the  defenders,  after  his  majority,  repelled  the  .reasons 
of  reduction,  and  assoilzied  the  defenders/ 

*  Pkadedin  a  reclaiming  bill,  upon  the  point  of  homologation  ;  As  the  bond 
is  intrinsically  null  and  void,  acts  of  homologation  are  not  sufficient  to  support 
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Where  there 
ii  one  deed 
for  one  sum, 
in  favour  of 
xnore  persons^ 
ex  eddem 
ittutOf  pajr* 
ment  made  ie 
part,  though 
not  to  every 
one  of  them, 
infers  homo, 
logation  of 
the  whole. 


No  47.      it.    In  90  for  as  the  gurnet  v^ie  wynw^^its  ?ftcjf  1h^  lP%W«fyt  ^^  ^^ftfew 

may  be  entitled  to  avail  themselves  of  these  payments,  S9^^ifli^  tfx  )ff  1^1^  i^ 
repetition  ;  but,  because  a  man  made  payments  voluntarily  of  part  of  a  sum 
constituted  by  a  null  obligation,  arid  to  perform  which  he'  toiild  iiot  be  eom- 
pelled,  tl|ere  seems  to  be  no  good  reason  why  the  payment  of  a  part  should 
bind  him  in  payment  of  the  whole,  if  thereafter  he  should  find  it  an  expedient 
measure  to  stop  short ;  and,  agreeably  thereto,  it  Teems  to  "have  been  determin* 
ed,  June  1726,  Katharine  Harvey  against  Gordon,  No.g3.  p.  5712  j  vide  also, 
30th  June  1758,  Ferguson  against  IVtPfaersonV  voce^Ktr.   "^      '       ' 

The.pl^  of  Ijiomologation  js,.  stt^^h?  t^st,  but  ap  i^nfayoprable  plea^  as  the 
tendency  of  it  is  indirectly  to  subject  a  persqrlXq  a  (Jel>t,or  obligatiorij^  b^  ^P7^~ 
sufned  consent,  to  which  otherwise  the  perso^  ^was  r}ot  liablp  ; ; l^r,  tljiat  r^^on 
i)t  is,  that  homologation  is  nev.er  p^esumed^  when^^thQ  act  ^r^aqc^d  frpm,  wt^jcli  itr 
is  inferred,  can  be  attributed  to  another  c^use.    ,^^^  ti\4  ^ame' re'a^ri,  it  1% 

not  to  be  extended  farther  th^n  thQ  irapjif d  cqiisent,  arising  f^pom  tjtijp  ^cf,  qi; 
deed  of  homologation  must  necessarily  carry  it.  In.  the»pretem  ca§c,  by  thei 
conception  of  the  bond  in  question,  Jaiiifs,  Thom^qs,  and  l^Ayi4'  Sjcfjla,  ii^i^ 
the  death  of  their  father,  w,ere  each  of  the^ra  cr^e^itor  fpr^Qop  tj>ir:<J^  gf  th^a,!^su^^ 
and  the  one  had  no  n^ore  connection  with  tb?  qth,^r,^thfu?^.if  a,§ej)a{Ca^  q^i^t^a^ 
had  been  taken,  payable  to  each  of  them,  for  thq  su^i,  o^  2qoq  nj^crk^. 

In  this  view,  it  is  vcjry  clear,  th^t  any  act.  inferring^  an  ap^batipn^or  hoffU)^ 
Ipgation  of  the  obligation  conceived  ip  favour  of  ^^^y  one  pf  the  brotkcr3,jCpulj4 
never  be  understood  as  an  approbation  of  the  separate  obli^tipn/VKhic.huhe.had^ 
granted  to  the  other  t>yo  brothers,  Where^  an  yn^OVkhtCidn  gpo4.  obJpc:):ii^^  did 
lie.agains;t  all  and  .each  of  the  obligations  he  c^a|:ns  ufl^e^^.  it  w^s^roimcra^voh 
luntatis,  in  him,  either  to  lay  hold  of  theobjec^ipn^  oj.  tp.  dppaft  froi^it^  Hi& 
pleading  the  objection  against  any  one  of  his  brpth^r^^  la^d.  him  under  no  oblir 
gation  or  necessity,  to  ple^Jt  against  the.  othe.r  two,;  and,  by  the  s^mc  rulc,.his^ 
voluntarily  fulfilling  his  obligation  in  favour  of  a,ny  Qjip-  of,  his,  brothers,  doesi 
by  no  m^ans  necessarily  import  an  approb^^oii.  of  it.ap  tp.  thf.  othci;  two  bro-. 
thers. 

This  would  clearly  be  the  case,  if  three  separate  obli^titions  had  been  grant- 
ed to  his  three  brothers ;  and  it  dpe^  not  occur  how  it  can  m^ke  any  difference^ 
when,  though  in  one  deed,  the  rjght  of  each  brother  is  separately,  and  distinct- 
ly ascertained.  A,  document  tak^n  by, any  one  of  the  brothers,  for  his  sba^re  of 
the  debt,  would  not  save  the  interest  of  the  other  twp  from  prescription ;  npr, 
would  a  payment. made  by  the  pursuer  to  one. of  the  brothexs>  be  hfld  as  a  dp-i 
cument  of  interruption,  quoad  the  interest  of. the  other  two;  and,  if  so,  the- 
pursuer  can  discover  no  principle  upon  which  it  can  be  niaintained,  that  the 
pursuer's  waving  the  objection  that  lay  against  thcbondi  as  to  one  of  hif  bro- 
therSf  and  so  far  conferring  a  favpur  upon.,  him^  should  import  a,  ^ftvej^.  of  hit 
objections  against  the  bond,  a?,  to  the  othcir  twp  cre4ijtvfSj 
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la  fiae«  ihe  peymeot^  whicb  thi$  porsttcr  mftdc  voluntarily,  and  which  he  j^f^  ^j^ 
imi  9ot  obliged  to  make,  cannot  lay  hkn  under  an  oUigation  to  make  any  fUr« 
ther  paymeiHA  to  any  of  has  brolbeffa.  But;  nt  afoy  rate,  this  is  perfectly  clear, 
Uiat  the  paymaate  liihich  the  pursuer  mado  on  account  of  two  o£  bis  brothers^^ 
Tbomm  aind  David,  whatever  eflfect  these  payments  iibay  have  as  to  the  sop- 
poffting  tfaetff  Dgjbt  aud  iat^esf  ier  the  bolul,  can  never  tie  him  down  to  depart 
Scorn  thfitoh||o;Uonilie«hads^Bist  it,.  ^Mtd  the  share  06  his  deceased  brother 
^aoMt  whoat  v^fe  be  did)  not  acka»\^kdgrb;y  payment;  or  by  any  act  or  deed 
aJEcet  tttjerityv. 

jAuwepedi  Thr  defeadot's  homdiogation  cff  his  father's' settleihesir,  t!o  which 
ke  was^hiiMdf  ^  party,  after  be  became  of  age^  hf  makiilg  payment  to  his 
bratheva,.  or  tfaetr  mother  upotir  their  account,,  (she  having  beeni  appointed  one 
of  their  tutora)  mast  eQedtually  bar  him  fixxsi  bringing  iuy  chafllenge  of  it 
]iow»  aad  must  ixndei  it  e^uailfy  valid  as  if >  he  bad  beenf  of  perfect  age  ^hen 
it  waa  executed* 

The.  pussaer,  indeed,,  omtends^  that  the  deed  under  challenge  is  intrinsically  • 
null  amd. void;  andj  iberefere,,  cannot  be  supported  by  any  acts  of  homologa-  ■> 
tion,  and  appeals  to  two  decisions :  But  neither'of  tbese  decisions  are  in  the  least 
applicable  to  the  present  caM.    The  dei^tt  wbith  Katharine  Harvey  was  made  a  . 
party  was  absolutely  null  and  void,  quoad  her,  in  respect  she  was  under  pupillari*. 
ty  at  the  time,  and  was,  of  course,  incapable  of  acting'for  herself  ill  any  shape  : 
And,  in.  the  caac.  of  Ferguson^  the  indenture,  was  likewise  null  and  void  j  or,  at 
least,  could  only  be  sustained  as  an  obligation  to  the  extent  of  X..  joa  Scots,  in 
respect  it  was  only  subscribed"6y  one  notary^J'lTut"  tTie  bond  of  provision  now 
in  question,  was  by  no  means  null,  either  quoad  the  pursuer  or  his  father.     If  . 
the  pursuer  had  not  concurred  in  granting  ir,  he  might,  perhaps,  have  chal- 
lenged it  upon  the  head  of  death  bed  y  but  that  ground  of  challenge  was  en- 
tirely cut  off,  by  his  signingjt  himself;  and,  though  it  might  have  been  com^. 
petent  to  him  to  have  set  aside  his  concurrence  upon  the  head  of  minority  and 
lesion,  if  he  had  not  ratified  it  after  his  majority-;  yet  still  it  was  not  on  that 
account  null  and  void ;  because  he,  at  that  time,  was  equally  capable  to  grant 
a  deed  of  that  .sort,  as  if  he  had  been  ot*  full  age< 

ado^  The  deed  in  question  does  not  contain  separate  obligations  in  favour  of 
each  of  the  younger  children,  but  one  obligation,  ,to  the  amount  of  6000 
merks,  in  favour  of  them  all ;  so  that  payment  to  one  must  be  considered  as 
an  acknowledgment  or  homologation  of  the  deed  quoad  the  whole.  And  so  it 
was  expressly  found,. Erskine  against  Erskine,  No  87.  p.  5703,  which  is  thus  mark« 
ed  in  the  Dictionary  :  *  One  upon  death  bed  having  executed  a  bond  of  provision, 

•  in  favour  of  his  younger  children,  payment  made  by  the  heir  to  some  of  the 

*  children,  found  a  homologation  as  to  the  rest.*  That  a  document  taken  by 
any  one  of  the  brothers  for  his  share  of  the  debt,  would  not  save  the  interest 
of  the  other  two  from  prescription,  is  nothing  to  the  purpose.  One  of  three 
creditors,  in  an  obligation,  may  neglect  to  demand  what  is  due  to  him  ^  and  as, 
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No  47«       in  that  case,  iie  is  supposed  to  have  relinquhhed  his  claims  he  can  no  longer  in* 

^ist  in  it,  although  the  other  two  have  taken  care  to  preserve  their  claims ;  but 
where,  by  one  obligation,  an  individual  becomes  debtor  to  three  or  more  credi- 
tors, his  making  payment  to  one  of  them,  must  infer  an  homologation  of  the 
deed  quoad  the  whole  ;  because,  by  so  doing,  he  acknowledges  it  to  be  a  just 
dced,.and  departs  from  any  objection  that  might  lie  against  it  in  point  of  form. 

3/ic?,  Although  the  pursuer  does  now  acknowledge  his  having  made  payments 
after  his  majority  to  the  two  defenders,  and  only  disputes  his  having  made 
payments  after  that  time,  to  his  brother  James ;  and,  therefore,  insists  that  he 
cannot  be  liable  in  payment  of  what  is  4till  due  to  James,  his  mode  of  con« 
ducting  the  cause  before  the  Lord  Ordinary  was  very  different.  His  plea  wat 
then  directed  against  the  shares  of  the  two  defenders ;  and^fae  accordingly  ad« 
mitted*  that  he  had  made  payments,  after  his  majoilty,  to  his  brother  James. 
That  he  cannot. now  be  allowed  to  retract.  But  it  \s  the  less  necessary  to  insist 
upon  this  point,  since  the  payments  made  to  their  mother,  on  her  own  and  the 
defender's  account,  mint  be  considered  as  a  homologation  of  the  bond  in  totoi 
and  must,  therefore,  equally  bar  the  pursuer  from  bringing  it  under  challenge, 
$0  far  as  concerns  the  interest  of  his  brother  James. 

*  The  Court  adhered  to  the  Lord  Ordinary's  interlocutor/ 

Act.  R.  Macqtufin*  Alt.  Wlghi.  Clerk,  T^. 

FoL  Die.  V.  3.  p.  27a.    Fac.  Coi.  No  99.^. ^55* 


No  48. 

Lease  of  lands 


1776.    December  ij.        Rio  against  Durward  and  Thom. 

Rig,  who  was  under  contract  to  furnish  stones  for  paving  the  streets  of  Lon- 
Mhituiutiat  don,  took  a  lease  from  Durward  of  a  piece  of  ground  which  the  latter  assured 
lega^d  by"°'  ^i^i  Contained  stones  of  the  best  quality,  and  of  which  the  lease  had  been  ea- 
pajrment  of        gerly  requested'by  many  peojfle  on  that  account.     Rig  held  the  possession  for 

three  years  and  paid  the  rent,  but  after  laying  out  above  L.  50  in  experiments, 
found  the  stones  were  good  for  nothing.  Durward  becoming  barikrupr,  and 
having  disponed  this  lease  with  his  other  effects  to  his  creditors,  Rig  brought  a 
reduction  of  tfae  same  on  the  head  of  fraud.  The  defence  was,  homologation, 
by  continued  payment.  The  Lords  repelled  the  reasons  of  reduction.  See 
Appendix. 

FoL  Die.  V, 2'  P'  ^72. 
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SECT.    '^. 

Acting  in  one  Capacity,  whether  it  infers  consent  necessary  to  be   ' 

given  in  another  Capacity. 


1623.    March  II. 


L.  Baro£Nie  against  His  Bairns. 


Where  a  curator*s  subscription,  who  is  not  designed  in  the  contract  curator, 
but  upon  the  contrary,  is  a  principal  distinct  party  contractec  with  the  mim>i\ 
on  the  other  part,  is  holden  as  no  subscription  of  a  curator. 

AlUged^  Josias,  who  is  curator,  once  having  subscribed,  that  imports  his  con- 
sent to  the  obligements  therein  contained,  and  one  subscription  may  serve,  both 
for  his  consent  to  the  minor^s  obligement,  and  also  for  fulfilling  the  obligements 
to  the  minor,  et  in  dubiis  interpret  atio  fieri  dehet  ut  actus  vale  at  ^  non  ut  per  eat: 
Replied^  The  subscription  must  be  ruled  according  to  the -contracting  of  the 
parties,  and  only  be  relative  thereto. 

Repell  the  allegeance.  . 

CXtxk;  Durie. 

F6J.D1C.  V.  I.  p.  379.     Nicolson^  MS:  No  553.  p.  38l.*. 


No  49r. 

Subscription 
of  a  curator 
■s  party,  and 
no  ta«  curator, 
is  \io  consent 
as  ciuator. 


•>^M^*^>*a 


1633-    February  la. 


Forbes  against .  Forbes.  » 


A  BOND  being  desired  to  be  reduced  at  the  instance  of  a  person  interdicted^ 
because  it  was  subscribed  by  him  then  interdicted,  without  consent  of  the  in- 
terdictors,  there  biding  two,  whose  consent  by  the  interdiction  is  declared  to  b^ 
requisite  to  all  deeds  done  by  him,  and .  the  bond  quarrelled  was  not  consented 
to  by  any  two,  nor  by  none  of  the  Interdictors  ; — and  the  defender  alleged^ 
That  this  bond  was  subscribed  by  one  of  the  interdictors  as  cautioner  for  the 
person  interdicted,  which  was  to  be  reputed,  likeas  if  he  had  consented ;  likeas 
,  who  is  another  .of  the  interdictors^  promised  to  subscribe,  the  bondj 
and  so  the  bond  must  be  as  valid  as  if  two  had  consented  thereto.     Thje  Lords 
repelled  this  allegeance,  and  found  the  subscribing  of  the  interdictor.as  cau-. 
tioner  (he  not  consenting  eo  nomine  as  in:erdictor}  and  the  promise  made  by 
the  other  to  subscribe,  he  not  having  subscribed  conform  to  his  alleged  promise, 
not  sufficient  to  sustain  the  bond,  which  as  it  wi^s  produced,  ana  is  now  quar^ 
relied,  wanted  the  consent  and  subscription  of  two  ot  the  pursuer^s  interdictors. 
In  this  process  it  was  thought  by  the   Lords  (albeit  the  process  ran  not  upon 
this  ground,  neither  was  it  then  questioned  or  decided)  that  the  creditor  con- 
tracting after  interdiction,  without  consent  of  the  interdictors,  where  the  per- 
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son  interdicted  was  known  to  be  rei  sua  providus,  and  was  m  use  to  contract  in 
the  country,  and  the  cause  of  interdiction  was  not  tried,  nor  allowed  by  the 
Judge,  might  reduce  that  interdiction,  and  his  bond  might  stand,  albeit  nei- 
ther  the  person  interdicted  nor  his  interdictors  should  assist  the  pursuit,  eyen  as 
acr^itocmay  reduce  an  inhibition,  which  is  but  the  Judge*&  interdiction,  as 
the  other  is  the  party's  voluntary  deed.    See  Intojoiction. 


Act.  BairJ* 


Ale 


Clerk,  Gtit^n. 


Fol.  Die.  V,  i.p.  379.    Durie^  p.  670. 


N05T. 

Reclvctioi^  of 
a  deed  on 
death-bed  not 
t  attained 
where  the 
partner  wat 
tnbtcribin^ 
•SiritDets  to  It. 


1663.    June  2$.. 


Stzwamt  against  Stswakt. 


N[iNiAN  Stewart,  as  heir  to  his.  &ther  Ascog,  pursuies  reduction  of  a  tran- 
slation of  a  tack,  which  tack  was  asngned  to  him  by  his  wife,  and  by  hif» 
transferred  to  John  Stewart,  heir  of  a  former  marriage.  The  reafiOD  of  ceduc- 
tion  was,  because  the  translation  was  on.  death-bed,  tn  prejudice  of  the  heir. 
The  defender  alleged  absolvitor,  because  the  pursuer  is:  witness  in^  the  ttansbk 
tion,  which  imports  his  consent.  The  pursuor  amwered^  That  subscribing  a» 
'  witness  could  import  no  more,  but  that  the  witness  saw  tb«  party  subscribe, 
^  but  did  not  oblige  to  take  inspection  of  the  contents  of  the  writ,  ado,  The 
pursuer  when  he  subscribed  was.  minor.  The  defender,  answered^  That  in  this 
case  the  subscribing  as  witness  behoved  to  import  consent,  because  that  very 
subscription  itself  by  the  father^  bfiingsick,  didimport  a  deed  done  on  death- 
bed ;  especially  it  not  being  a  testament  but  a  writ  inter  vivos  ;  and  for  the 
minority,  the  pursuer  was  in  cenfinio  majoris  ectatis^  and  saSered  the  defender 
to  possess  twenty  years,  long  after  his  anni  utiles  were  past.     . 

Th£  Lords  found  the  subscription  as  witness  \n  this  case  to  import  consent, 
and  being  quarrelled  inter  annos  utiles^  they  found  sufficient  to  a  minor,  though 
in  confirmation. 

FoL  Die.  v.  I.  ^.  380.     Stair,  v.  i.  p.  195, 

'^^^  Gilmour  reports  the  same  case : 

NiNiAN  Stewart  of  Ascog,  as  heir  to  Joba  his  father,  pursues  the  reduc- 
tion of  a  right  made  by  him  to  John  Stewart  of  Arnhonie,  as  being  done  on 
death-bed.  It  was  alleged  by  the  defender,  That  he  should  be  assoilzied,  be- 
cause the  pursuer  is  witness  to  the  right  in  question.  It  was  answered^  That 
he  was  only  witness  to  the  subscription,  and  not  to  the  deed  itself,  and  was  not 
obliged  to  know  the  tenor  of  it.  It  was  replied^  That  he  being  then  the  ap- 
parent heir,  and  his  father  sick  and  on  death-bed,  as  is-  acknowledged,  he  is 
presumed  to  have  known  what  was  in  the  right,  at  least  considering  his  father's 
^condition,  he  ought  to  have  examined  the  tenor  of  the  writ,  and  consideced 
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whether  it  was  prejudicial  to  him  or  not,  which  if  he  hath  neglected  sibi  im^       I^q  ^l^ 
puM. 

The  Lords  found  the  apparent  heir's  witnessing  is  equivalent  to  a  consent, 
in  regard  he  is  presumed  to  have  known,  or  ought  to  have  known  the  nature  of 
the  right,  and  tbey  found  a  great  odds^  betwixt  a  son  subscribing  and  a  stranger 
not  interested. 

The  like  found  July  1666,  Haliburton  contra  Haliburton,  No  52,  infra, 

Gilmour,  No  82.  p.  64. 


No  52. 

Found  in  con< 


the  above. 


1666.    yuly  4.  Halyburton  against  Halyburton. 

Halyburton  pursues  a  reduction  of  an  infeftment  granted  by  his  father  up- 
on his  death-bed  te  his  sister$,  who  alleged  absolvitor,  because  he  had  consent-  formity  with 
ed  to  the  disposition,  in  sp  far  as  he  had  subscribed  witness  thereto ;  and  if  need 
be,  offered  to  prove  that  he  had  read  the  same.  It  was  answered,  Non  relevat-^ 
because  the  subscribing  as  witness  relates  only  to  the  verity  of  the  party's  sub- 
scription, and  nothing  to  the  matter  therein  contained,  so  that  whether  the 
same  was  read  or  not,  it  can  import  no  probation. 

The  Lords  found  the  defence  relevant,  reserving  to  themselves  to  consider 
what  the  naked  si|bs(;ription,  without  the  reading  of  the  writ,  should  work,  in 
case  the  reading  thereof  were  not  proved. 

FoL  Die.  V.  X.  p.  380.     Stair ^  v.  i.  p.  388. 

*if*  Newbyth  Kptfts  the  same  case  : 

Umquhile  James  Halyburton  writer  in  Edinburgh,  having  a  son  called  Wil- 
liam, and  two  daughters,  Janet  and  Sarah,  he  provides  his  son  to  all  his  move- 
ables and  all  sums  of  money  resting  by  him,  and  makes  a  disposition  thereof  in 
favours  and  for  his  two  daughters ;  he  dispones  to  the  eldest,  Janet,  an  annual- 
rent  to  be  uplifted  out  of  an  tenement  of  land  belonging  to  him  lying  under 
the  Castle  wall,  redeemable  for  the  sum  of  3000  merks ;  and  to  the  other,  cal- 
led Sarah,  an  annualrent  redeemable  for  the  sum  of  2500  merks.  After  the 
two  daughters  were  thus  provided  by  their  father,  he  dispones  his  whole  move- 
able estate  to  his  son,  thrice  as  much  in  value  as  the  two  daughters'  provisions  ; 
the  father  being  dead,  his  son  William  Halyburton,  pursues  a  reduction  of  this 
disposition  of  the  two  annualrents,  as  being  made  by  his  father  in  leeto  agri^ 
tudinis,  and  to  his  prejudice  being  his  heir.  To  which  it  was  answered,  The 
pursuer  cannot  say  it  was  to  his  prejudice,  because  it  was  all  tlie  portion-natu-  * 
ral  they  got  from  their  father,  and  that  the  father  assigned  to  the  pursuer  all 
his  moveable  estate,  which  would  have  belonged  to  them,  and  which  would 
have  far  exceeded  the  annualrents  they  got.  2do,  Absolvitor,  because  it  is  of- 
fered to  be  proved,  that  the  pursuer  being  present  the  time  of  the  father's 
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granting  the  annualrents,  he  did  peruse  the  same,  and  being  mBjoVf  sciens  ek 
prudens^  did  subscribe  the  same  as  witness  and  was  thereafter  silent,  and  did  ac- 
quiesce thereto,  and  so  did  homologate  the  dispositions  granted  by  the  fkther  to 
the  defenders.  The  Lords  found  the  allegeance  proponed  for  the  defenders 
relevant,  that  the  pursuer  had  subscribed  as  witness  to  the  disposition  after  he 
had  read  and  considered  the  same ;  and,  albeit  the  defender  should  succumb 
in  the  probation  thereof,  they  reserved  to  themselves  to  consider  what  the  pur- 
suer subscribed  witness  should  import. 

Newbytb,  MS.  p.  68. 

*^i^*  This  case  is  also  reported  by  Dirleton : 

A  SON  having  intented  a  reduction  of  a  disposition  made  by  his  father,  for 
provision  of  the  rest  of  the  children,  in  lecto  agrttudinii^ 

The  Lords  found  the  defence  relevant,  that  the  pursuer  Tiad  consented,  in' 
so  far  as  the  son  had  subscribed  as  witness,  and  knew  and  heard  the  disposi- 
tion, so  that  he  was  not  ignorant  of  the  tenor  of  it.  And  it  was  remembcrAd' 
by  the  Lords  when  they  were  voting,  that  they  had  found  the  allegeance  refe-^ 
\ant,  that  a  son  and  apparent  heir  hdd  subscribed  as  witness  to  his  father's 
deed  in  lecto,  without  that  addition,  that  he  heard  it  read,  in  the  case  of  Stew- 
art of  Ascog,  No  51.  p.  5674.;  it  being  to  be  presumed,  that  the  apparent 
heir  being  of  age,  would  not  be  witness  to  such  deeds,  unless  he  enquired  and 
knew  what  they  were, 
I  Dirleton^  No  40.  p.  16. 


No  53. 

A  woman  du- 
ring her  se- 
cond mar- 
riage pu  reba- 
ted a  tene- 
ment, and 
took  the  dii- 
posirion  to 
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rent and  to  a 
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the  first  mar- 
riage in  fee. 
The  husband 
acted  as  bailie 
in  the  infeft- 
ment.   found 
that  he  there- 
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to  the  dispo- 
sition, and 
that  his  heir 
could  not 
challenge  it. 


1668.     January  29.        Euphan  Brown  against  Thomas  Happiland. 


Marjory  Bruce  being  first  married  to 


Happiland^  and  thereafter 


to  Robert  Brown,  she  acquired  right  to  a  tenement  of  land  to  herself  in  life- 
rent, and  Euphan  Happiland,  her  daughter  of  the  first  marriage,  in  fee ;  which 
infeftment  is  given  by  the  said  Thomas  Brown  her  husband,  being  then  Baihe 
for  the  time.  Agnes  Happiland  dispones  this  tenement  to  Thomas  Brown,  heir 
of  the  marriage  betwixt  the  said  umquhile  Thomas  Brown  and  Marjory  Bruce, 
and  for  the  price  thereof  gets  a  bond  relative  thereto.  Thomas  Brown  being 
charged  upon  this  bond,  raises  reduction  upon  minority  and  lesion.  To  the 
which  it  was  answered,  There  was  no  lesion,  because  the  disposition  of  the 
land  was  an  equivalent  onerous  cause.  It  was  answered.  That  the  disposition 
was  no  onerous  cause,  because  the  lands  disponed  belonged  not  to  the  disponer, 
but  to  the  suspender  himself,  in  so  far  as  they  were  conquest  by  Marjory  Bruce, 
while  she  was  spouse  to  his  father,  so  that  the  money  (wherewith  she  acquired 
the  same)  bclodging  to  the  husband  jure  mariti^  the  land  must  also  be  his,  un- 
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less  it  were  condescended  and  instructed  that  she  bad  heritable  sum<;,  not  fal- 
iing  within  the  jus  tnariti  wherewith  this  right  was  acquired.  It  was  duplied, 
That  this  was  but  a  naked  conjecture  and  presumption,  which  is  sufficiently 
^taken  off  by  the  husband's  giving  sasine  as  a  Bailie.  It  was  answered.  That 
this  was  actus  officii^  which  he  could  not  refuse,  but  he  knew  that  the  infeft- 
•ment  in  favours  of  his  wife,  would  accresce  to  himself. 

The  Lords  repelled  the  reasons  of  suspension  and  reply,  in  respect  of  the 
answer  and  duply,  and  found  that  the  fee  of  the  land  belonged  to  the  wife  and 
4ier  daughter,  and  that  there  was  no  lesion  in  giving  bond  therefor. 

FoL  Die.  v.  i.p.  380.     Stair,  v.  i.  p.  516. 


No  53. 


1703.     February  25, 


Lady  Rosehaugh. 


The  Lady  Rosehaugh  being  nominated  both  tutor  and  curatrix  by  Sir  George 
Mackenzie,  her  husband,  to  her  son,  she  pursues  an  exoneration ;  wherein  it 
uvzs  dhject^d.  That,  by  her  husband's  testament,  she  was  to  act  by  the  sight, 
advice,  and  approbation  of  five  friends  he  named,  and  tta  est  they  had  not  ap^ 
proved  the  accounts.  Answered,  They  had  done  the  cqui?alent,  in  so  far  as 
they  bad  gone  through  the  whole  accounts  of  charge  and  discharge,  and  sign- 
ed witnesses  to  her  subscription;  they  scrupling  a  formal  consent,  lest  it  might 
infer  a  gestion  of  protutory  upon  them;  Replied,  The  signing  witness  can  ne- 
ver import  a  consent,  seeing  witnesses  seldom  know  the  contents  of  the  paper, 
though  it  has  been  otherwise  decided  in  the  case  of  Ascog  contra  Arnholme, 
No  51.  p.  5674,  in  a  special  case  of  an  apparent  heir's  signing  witness  to  his 
father's  assignation  on  death-bed.  Duplied,  To  fortify  their  subscription  here, 
it  was  offered  to  be  proved,  the  friends  had  revised  and  perused  the  accounts 
before  they  signed  as  witnesses.  The  Lords  refused  to  sustain  their  subscrip- 
tion  as  witnesses  to  imply  a  consent,  but  allowed  them  yet  to  object  against 
any  article  of  the  account,  and  referred  to  my  Lord  Tillicoultry  to  hear  thetn ; 
and  in  case  he  found  all  the  articles  sufficiently  instructed,  then  to  decern  in 
the  lady's  exoneration. 

Fol.  Die.  V.  i.p.  3S0.     Fountainball,  v.  i.  p.  182, 


No  54. 

Parties  inte* 
le&ted  in  ac- 
counts, sub« 
scribed  as 
witnesses  to 
the  subscrip- 
t  ion  of  the  aG« 
c  oroptant. 
Found  not  to 
infer  approba- 
tion. 


C704.    January  13.    James  Dallas  of  St  Martin's  against  William  Paul. 

Mr  James  Dallas  of  St  Martin's  being  creditor  to  Alexander  Paul,  merchant 
in  Elgin,  and  the  said  Alexander's  father  having  disponed  some  acres  and  tene- 
ments in  favour  of  William  Paul,  his  second  son,  St  Martin's  having  adjudged 
the  apparent  heir's  right  of  succession,  pursues  a  reduction  of  that  disposition  ex 
capite  lectin  and  it  being  so  taken  out  of  the  way,  the  right  accresces  to  the  eld^ 
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No  55. 

contents  of 
the  writ  or 
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vcd  to  ob-" 
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a  rule  in  fu- 
ture ;  and  de- 
clared, that 
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decisions 
were  in  cir- 
cumstantiate 
cases  and 
made  no  ge- 
neral rule. 


est  son,  his  dcbton  Alleged  for  William  Paul,  receiver  of  the  disposition.  That 
esth  it  were  on  death-bed,  you  cannot  quarrel,  because  you  have  no  right  bat 
as  come  in  place  of  the  apparent  heir ;  but  so  it  is,  he  will  never  be  beard  to 
impugn  or  reduce  it,  because  be  has  consented  thereto  by  signing  witness,  which 
homologates  his  father's  deed,  as  was  found,  Stewart  of  Ascog  contra  Stewart 
of  Ainholm,  No  51.  p.  5674.  Stair  ;  and  Haliburton  contra  Haliburton,  No  5a. 
.p.  5675.  where  an  apparent  heir's  subscribing  as  witness  to  hi«  predecessor's  deed 
on  death-bed  was  found  to  import  a  consent.  Answered  for  St  Martii^'s^  He 
not  only  insisted  on  the  head  of  deathbed,  but  likewise  that  this  dispositkMi 
being  signed  by  two  notaries,  because  of  his  sickness,  it  does  not  bear  that  he 
touched  the  pen,  as  our  acts  of  parliament  expressly  require,  viz-  act  29.  1555, 
and  act  5.  1681,  and  so  his  subscription  is  null.  Replied^  That  the  first  act 
speaks  only  of  reversions  ;  and  though  the  second  act  relates  to  all  writs,  yet  it 
does  not  require  that  the  notary's  attestation  should  expressly  bear  the  same  ; 
for  it  requires  the  witnesses  not  :o  subscribe,  under  the  pain  of  ftTgery,  unless 
they  cither  hear  or  see  the  party  give  a  mandate  or  command  to  the  notaries  to 
subscribe  for  him,  and  in  evidence  thereof  he  touch  the  pen  j  zo  that  the  ex- 
pressing that  they  subscribe  ex  mandato  comprehends  all ;  and  law  presumes  all 
to  be  legally  and  solenmly  done  in  that  case,  unless  the  quarreller  ofier  ta  proves 
the  pen  was  not  offered  nor  touched  :  and  thougb  sundry  attestations  bear.both 
ex  mandato^  et  calamum  tangent ^  yet  that  is  only  exubetantia  styli^  et  omnia, fr^-- 
sumuntur  solenniter  acta^  and  included  in  thc;  general  mandate  j  and  as  many 
want  it  ;  and  to  find  it  a  nullity  n)ight  be  of  dangerous  consequence,  and.  cast 
all  those  who  want  it,  which  preparative  ought  to  be, prevented.  Duplied^  The 
last  act  is  most  express,  and  ought  not  to  be  dis^pensed  with  ;  and  a  general  ex- 
pression ought  not  to  supply  defects  of  solemnities  j  even  as  the  Lords  Inve 
found,  where  a  messenger's  execution  says  he  has  lawfully  denounced  and  i»hi- 
bited,  and  it  was  urged  this  included  the  three  oy  esses  and  blast  of  the  horn, 
yet  they  found  this  omission  did  not  supply  the  nullity,  and  the  word  legally 
did  not  include  them,  yea,  that  tbe  oyesses  did  not  import  three  oyesses^  seemg 
the  plural  dw^rum  numero  contentus  est^  though  it  wanted  only  the  letter  r  to  make 
it  three  ;  so  nice  are  the^Lords  on  these  formaliiie?.  And  as  to  the  hearing  the 
mandate  given,  there  might  be  much  fraud  and  knavery,  if  that  were  found 
sufficient ;  for  one  might  speak  out  of  the  bed  where  the  curtains  are  drawn, 
and  personate  the  testator,  as  Julius  Claius  tells  us  was  actually  done  in  Milan 
by  a  wife  (when  her  husband  was  dtadj,  putting  another  in  thc  bed  to  speak 
like  him,  ad  tit.  de  testamentis^  qtuest.  59.  And  some  could  be  named  for  using 
the  same  iiicks  in  Scotlacd.  So  nothing  can  ascertain  the  witnesses'  knowledge 
so  much  as  to  see  the  party  giving  the  mandate  likewise  touch  the  pen,  and 
thereby  move  his  hand  as  an  evidence  that  he  is  yet  alive.  The  Lords  would 
not  find  thc  notar)'s  not  adjecting  of  these  words,  '  that  he  touched  the  pen,' 
a  nullity  of  the  disposition,  but  found  it  included  in  these  words,  ex  mandato^ 
unless  the  party -reducer  would  offer  to  prove  by  the  witnesses  present  and  in- 
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sert,  that  the  pen  was  not  offered  him  ;  otherwise  it  was  to  be  presumed.     Then      ^^ 
the  Lords  fell  on  the  second  point,  How  far  the  apparent  heir's  subscribing  as  a  ^^* 

witness  can  be  construed  to  be  a  consent,  and  it  Was  thought  to  be  impossible 
to  make  a  general  rule  to  meet  all  cases  ;  for  as  to  the.  decisions  cited,  one  of 
them  seemed  to  go  on  this  ground,  that  the  right  he  signed  witness  to  was  read 
to  him,  and  so  he  could  not  be  ignorant  of  its  contents ;  and  the  other  gives 
this  reason,  that  the  heir  knowing  his  predecessor's  condition  to  be  probably  in 
hcto^  he  should  have  considered  if  it  was  prejudicial  to  him,  and  if  it  was  to 
keep  up  his  hands ;  and  if  he  did  it  hot,  sibi  imputet.     On  the  other  band,  an 
apparent  heir,  for  fear  of  displeasing,  may  subscribe,  thinking  it  will  not  cut 
faim  off,  &nd  to  shun  hts  father's  resentment  for  his  refusal,  in  case  his  father 
happen  to  recover  of  that  sickness*     The  Lords  thought  the  determination  of 
the  import  of  such  a  subscription  of  consequence  to  the  lieges  ;  and  therefore  • 
ordained  it  to  be  heard  in  their  own  presence.  See  Stair,  lib.  i.  tit.  10.  §  11.  who  , 
tells,  that  there  may  be  sundry  cases,  wherein  subscribing  as  witness  will  not 
import  consent ;  but  this  depends  on  the  pregnancy  of  their  knowings  the  con-  - 
tents  and  other  circumstances,  as  if  the  party  be  a  purchaser  for  onerous  causes, 
and  the  heir  signing  as  witness  would  quarrel  it,  I  think  he  would  be  excluded  k 
personali  exceptione  de  dolo  malo  ;  but  in  general,  his  subscribing  as  witness  can*  - 
IK>t  vaUdatc  the  disponer's  power  over  the  subject  disponed,  and  legitimate  that  . 
where  the  law  has  declared  him  incapable,  as  it  does  in  the.  case  of  disponing 
heritage  on  deathbed,  especially  where  the  deed  is  gratuitous,  and  that  the  re-  : 
docer  is  a  creditor  of  the  defunct's,  and  not  only  of  the  apparent  heir. »  To  this  . 
head  belongs  that  rule  both  in  the  civil  and  canon  law, .  ^i  tacet  eonsentire  vi^  ■ 
detur^  /.  142,  D.  de  reg.jur.  ibique  commerUar.     And  on  the  canon  law,  Dyrms 
Dffciui  aliiquej    ad  I.  43.  et  44.  de  regulis  juris^    in  \  6.  Dicretaliumy    wh(>  lay 
down  this  ground.  That  taciturnity  imports  consent  in  him,  qui  contradicendo 
pcierat  actum  impedire^  and  without  whose  consent  it  could  not  be  validly  done. 
This  pwnt  being  fully  heard  on  the  19th  of  January  1704,  the  Loans  found 
the  apparent  henr's  signing  as.  witness  ought  not  to  import  a  consent,  whether 
be  knew  the  contents  of  the  writ  he  subscribed  as  witness  or  not,  and  resolved 
to  follow  this  as  a  fixed  rule  in  time  coming  ;  and  foui^d  the  former  decisions 
were  in  special  circumstantiate  cases,  and  made  no  general  rule.     See  Writ. 

FoL  Die.  V.  I.  p.  380.     Fount ainb all ^  v.  2. p.  211. 
*^i*  Dalrymple  reports  the  same  case  : 

James  Dallas,  as  adjudger  from  the  apparent  heir  of  Alexander  Paul,  pursues    . 
a  reduction  of  a  disposition  made  by  the  said  Alexander,  in  favours  of  William 
Paul  his  second  son,  ex  capite  lecti ;  and  insists  on  this  ground,  that  -the  dis- 
poner  was  then  so  weak,  that  he  could  not  sign  by  himself,  but  signed  by  no- 
taries, arvd  the  attestations  of  the  notaries  were  null,  in  so  far  as  they  did  not  . 
bear,  that  the  disponer  touched  the  pen  j  as  is  expressly  required  by  the  5th  ... 
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No  55.      ^ct  Pari.  1681,  bearing,  that  no  witness  shall  subscribe  as  witness  to  a  notary^ 

attestation,  unless  he  saw  or  heard  the  party  give  warrant  to  a  notary  or  nota- 
jies  to  subscribe  for  him,  and,  in  evidence  thereof,  touch  the  notary's  pen  ;  which 
,being  a  necessary  formality,  ought  to  be  expressed  in  the  notary's  attestation. 

It  was  answered  :  The  law  does  indeed  precisely  require,  that  the  party  touch 
ithe  pen,,  as  an  evidence  of  his  warrant  to  the  notary  to  sign  for  him ;  but  does 
jiot  bear,  that  the  attestation  shall  express  the  same ;  and  the  title  and  design 
of  the  law  was  to  direct  witnesses  in  probative  writs,  that  they  might  know 
*vhat  was  their  duty  when  they  adhibited  their  subscriptions,  and  what  was  the 
hazard,  if  they  transgressed ;  and  therefore  a  witness  is  bound  to  see  the  party 
touch  the  pen,,  before  he  sign^as>witness  to  a. notary's  attestation.  And,  if  it 
can  be  proved  in  this,  or  any  other .  case,-  that  the  pen  was  not  touched,  the  at* 
.  testation  will  bcnull ;  .hut  cmnia  prasumufUur  soUmniter  acta  ;  and  it  was  not 
designed.by  that  act  of  Parliament  in  the  least  to  alter  the  forms  of  attestationa; 
and  though  many  attestations  do  bear,  that  the  party  touched  the  pen,  yet 
many  also  do  not  bear  it;  and  there  being  no  positive  law,  nor  uniform  custom  in 
the  contr;iry,  it  were  of  bad  consequence .  to  annul  such  instruments  as  do  net 
express  that  formality. 

*  The  Loiws  sustained  the  attestation.' 

In  this  process  the  apparent  heir  was  a  signing  witness  to  the  disposition ;  and 
the  defender /2//^^^d,  That  his  subscription  was  equivalent  to  a  consent;  and 
w  therefore  there  was  no  place  for  a  reduction  ex  capite  lecti ;  and  cited  two  prac- 
tiques,  one  in  the  25th  June  1663,  Stuart  against  Stuart,  No  51.  p.  5674. ;  and 
another,  Halyburton  against  Haly burton,  No  52.  p.  5675. ;  where  the  Lords  found, 
*  that  theheir's  subscription  as  witness,  excludes  the  aUegeance  of  death-bed.' 
.The  pursuer  ^fljw^r^rf^  That  there  were  specialities  in  the  two  cases  deter- 

a 

mined ;  and  that  it  was  not  agreeable  to  the  ^analogy  of  law,  the  witnesses  be- 
ing only  adhibited  to  attest  the  verity  of  the  subscription ;  nor  was  it  reason- 
able to  oblige  apparent  heirs  to  enquire  narrowly  into  what  their  dying. parents 
or  predecessors  were  doing,  or  to  be  under  a  necessity,  either  to  contradict  them« 
or  prejudge  themselves,  which  would  be. uneasy  in  their  sickness,  andsoflfensivc 
in  case  of  their  recovery. 

*  The  Lords  were  generally  of  opinion.  That  the  apparent  heir's  signing  as 
witness,  did  not  hinder  him  or  his  creditors  from  quarrelling  the  deed  ;  but,  see- 
ing there  had  been  contrary  decisions,  though  the  former  were  circumstantiate, 
yet  they  appointed  the  parties  to  be  heard  in .  their  own  presence,  that  the 
decision  might  be  a  rule  in  time  coming.' 

January  1^ — This i  cause  being  heard,  and  fully  debate  in  presentia^  *  ThK 
Lords  found,  that  the  apparent  heir's  signing  witness  to  his  predecessor's  deed 
on  death. bee],  did  not  import  his  consent  or  approbation  of  the  deed  ;  and  the 
Lords  did  consider  the  former  practiques,  both  observed  by  my  Lord  Stair,  the 
fkst  also  observed  by  Sir  John  Gihnore,  and  the  last  by  Sir  John  Nisbet,  which 
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did  proceed  upon  this  ground,  that  the  apparent  heir  signing  witness  to  his  pre-  j^q  ^  ^ 
deces5or*8  deeds,  in  such  circumstances,  as  de^t fa-bed  appeared  to'  be  approach- 
ing, was  presumed  to  understand  the  contents,  and,  in  the  last  case,  it  was  po- 
sitively alleged,  that  the  writ  was  read  in  presence  of  the- apparent. heir,  so  that. 
the  apparent  heir,  knowing  th^  contents  and  signing,  was  by  these  decisions 
reckpned  as^a  consenter;  in  this  case  also  the  defunct  appeared  to  be  in  extre- 
mity ;  and  therefore  the  Lords  considered  the  general  case,  upon  the  supposi- 
tion that  the  apparent  heir -did  truly  know  the  contents,  and  did  determine 
upon  that  supposition,  wkicii  was  also  expressed  in  the  interlocutor  ;  and  did 
resolve  to  determine  in  th^  same  manner  in  al{  cases  of  the  like  nature,  con- 
ceiving that  it  was  more  agreeable  to  the  analogy  of  law,  that  witnesses  should 
be  understood  ta  be  adhibited -to  attest  the  verity  of  the  deed;  and,  if  any  spe- 
ciality were  intended,  in  that  case  it  was  thought  more  reasonable  that  the  ap- 
parent h0ir  should  be  expressly  insert  as  a  consenter  ;  and  that  an- apparent  heir 
should  not  be  put  under  any-  necessity  to  disquiet  his  predecessor,  if  he  were  in 
a  dying  condition,  and  in  extremity,,  or  disoblige  him,  if  he  were  in  such  a  con-  - 
dition,  as  it  were  uncertain  whether  he  might  die  or  recover.'     See  Writ. 

Dalrymple^  No  46.  y  47,  p.  59.  -. 


1 728.    December  20-.  R]U}D£ll  against  Scot. 

A  HUSBAND  being  writer,  and  subscribing  witness  to  a  disposition  made  by  his 
wife  of  her  lands,  found  to  be  a  sufficient  consent  $c  as  to  validate  the  disposi- 
tion.    See  Appendix. 

Fd.  Die.  V.  I.  p.  389. 


No  56. 


SECT.    VL   . 

Consent  not  presumed,  .\yhen  the  Deed  can  be  .ascribed  to  another  / 

Cause*  . 

1626.     March  30.  Grieve  against  Cant.    . 

In  an  action  betwixt  Grieve  and  Cant,  for  payment  of  thfi  sumof  1000  merks»       ^^57"^ 
wherein  the  defender  was  obliged,  by  virtue  of  a  contract  of  marriage,  as  pro- 
mised for  tocher,  it  being  alleged^  That  the  contract  was  only  subscribed  by  one 
notary  for  him,  who  was  obliged  in  that  sum  ;  and  so  being  a  matter  of  import- 
ance, could  not  be  sustained  to  produce  action  thereupon,  in  respect  of  the  act    ' 
of  Parliament.     This  allegeance  was  repelled,  in  respect  that  marriage  follow- 
ed betwixt  the  parties,  according  to  the  contract  j  whicli  the  Lords  found*  to  • 
supply  that  defect. 

Act.  ORpbant.  Alt.  — .  Clerk,  Hay. 

Fol.  Die.  V.  I.  p,  381.     Durie^  p.  201. 
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No  58.      1626.    July  6.        Matthew  Cheap  against  Agnes  Mowat. 

A  CONTRACT  of  marriage,  whereupon  marriage  followeth,  needs  not  be  sub- 
scribed with  two  notaries  and  four  witnesses,  conform  to  the  act  80th  Parliament 

^579- 

Spottiswood^  (Marriage.^  />.  203. 


No  59. 

A  contract  of 
roariiage  de« 
fective  in 
solemnities, 
was  found 
hooQologated 
\yj  the  sub- 
sequent mar- 
jiage. 


1630.     December  10.        Nisbct  against  L.  N&wlamm. 

Janet  Nisbet  being,  in  her  contract  pf  marriage  with  hi^r  fir(t  hiisband  called 
Thomson,  provided  to  a  liferent  of  an  28  shilling  lapd  of  and  according 

thereto  infeft  therein ;  after  the  decease  of  her  said  fir^  busb^ndi  ahe  contracts 
marriage  with  a  second  husband,  ^nd  in  this  second  contract  of  marriage,  dis- 
pones that  liferent  right  which  she  hud  by  the  fii^  mairi^^,  to  that  second 
husband,  gpd  to  the  heirs  to  be  gotten  betwixt  them.  The  second  husband 
deceasing,  the  heir  serving  of  that  marriage  dispones  the  right  of  that  liferent 
to  an  assignee,  who  pursues  the  tenants  of  these  lands  for  the  duties  thereof. 
And  the  relict  compearing  alleged  the  contract  tc  be  null,  because  it  was  only 
subscribed  by  one  notary  ;  which  allegeance  was  repelled,  because  that  disposi- 
tion of  her  liferent,  albeit  subscribed  only  by  one  notary  for  her,  yet  was  con- 
tained in  a  contract  of  marriage,  whereupon  marriage  followed,  and  so  taking 
effect  as  an  homologation  of  the  contract,  was  not  quarrelled  for  that  defect. 
Neither  was  it  respected  that  the  defender  duplied^  That  the  marriage  could  not 
make  that  act,  anent  the  disposition  of  her  liferent,  to  stand  good,  being  an  act 
of  a  several  nature,  and  not  necessary  to  the  marriage,  which  might  have  takeo 
effect,  albeit  that  liferent  had  never  been  disponed  ;  which  the  Lords  repelled, 
and  also  found  it  not  necessary  to  take  the  woman's  oath  upon  the  verity  of  the 
subscription,  and  of  the  command  given  by  her  to  the  notary,  to  subscribe  for 
her,  3A'hich  the  Lords  found  not  needful,  but  marriage  having  followed,  and 
this  being  done  intuitu^  and  in  contemplation  of  the  marriage,  the  same  con- 
;lract  was  sustained.     See  Writ. 


•  Act.  Gray. 


Alt- 


FoL  Die.  V.  I.  /.  381.     Durie,  p.  546. 


■No  60. 

Homologa- 
tion of  a  tes- 
tament was 
not  inferred, 
although  one 
x}f  the  parties 


1642.     February  8.         Hunter  and  Forbes  against  Hunters. 

John  Hunter  in  Edinburgh  having  four  daughters,  he  married  one  upon 
Alexander  Forbes,  and  contracts  to  him  5000  merks ;  and  before  the  payment  he 
dies,  making  after  the  marriage  a  testament,  wherein  he  ordered  all  his  four 
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daughters  equally  to  succeed  to  all  his  lands,  goods  and  gear  whatsoever,  not- 
withstanding of  any  prior  assignation  or  right,  ijtiade  of  befbre  to  any  of  his 
bairns ;  which  testament  is  thereafter  confirmed,  and  the  said  Alexander  For- 
bcs*s  wife  is  confirmed  one  of  the  father's  four  executors.  Upon  this  contract 
•Alexander  Forbes  pursues  the  other  three  daughters  as  executors,  for  payment 
of  the  tocher;  and  the  diefenders  cH^eging-^  That  the  defunct ' declared  in  his 
ttsstament^  that  all  the  four  daughters  should  be  equal  pOrtioner^;  afs  said  is^'  like- 
tn  this  pursuer' had  homologated  the  said  testament,  not  only  by  confirming  his 
wife  one  of  the  four  executors,  but  also  by  uplifting  of  a  part  of  the  defunct^s 
moveable  sums,  as  executor  confirmed  ;-~TIie  Lords  repelled  this  allegeance, 
^nd  found  that  the  other  three  sisters  were  liable  to  the  fourth  sister  for  the  to- 
cher  contracted  to  her  as  said  is,  ais  a  debt  owing  by  their  common  father, 
which  did  affect  all  his  firee  gear,  in  the  same  case  as  it  would  have  been  affect- 
ed to  a  creditor,  who  had  been  a  stranger ;  and  repelled  the  allegeance  of  ho- 
mologation of  the  testament,  notwithstanding  that  this  sister  was  confirmed  one 
of  the  four  executors  of  their  father ;  because  at  the  time  of  the  said  confirma- 
tion she  protested,- tha.t  the  confirmation  foresaid  should  not  prejudge  her  in  her 
debt ;  and  also  that  the  husband  and  she  renounced  all  benefit  that  they  could 
claim  by  the  executry ;  and  for  any  intromission  had  by  them,  with  the  defunct's 
goods,  they  were  content  to  allow  the  same  in  part  of  payment  of  this  sum  now 
acclaimed;  which  the  Lords  sustained  to  elide  t))is  homologation.  And  there- 
.after  it  being  Mcged^  That  the  pursuer,  as  one  of  the  four  daughters  and  hf  irs, 
should  be  liable  for  her  awn  part;,  .^nd  the  defenders  only  for  the  remanent,  vit^ 
three  pacts,  this  allegeance  was  repelled,  and  the  three  daughters  were  found 
Jiable  to  the*  whole  debt  in  solidum^  without  defalcation  or  coUation,  the  pursuer 
being  alwayscbliged,  if  any  debts  arise  which  may  exhaust  the  whole  moveables, 
to  be  liable  to  refund  his  own  part  pr^portbnally ;  and  the  father  being  in  the 
said  contract  obliged  to  entertain  the  pursuer  and  his  wife  in  his  house  for  a 
year,  and  dying  before  the  ymr,  it  wa^  found  that  this  .was  a  debt  which  should 
lie  totally  upon  the  other  executors,  without  division,  albeit  it  was  allejred  that 
he  entertained  them  so  long  as  be  lived,  and  the  contract  cannot  bcf  drawn  t9 
any  other  meaning  but  that  he  should  so  entertain  th^m,  if  he  lived  that  whole 
space  himself ;  and  modified  400  iperks  therefor. 

Act,  Fletcher  bf  Johnttmh  Alt,  Heriot.         .     Qcrk^  Pihio^^  .^g  . 

Durie^  p.  89c?, 


No  6c. 

to  whom  a 
share  of  the. 
succession 
"was  bequea- 
thed, con* 
firoDed  exe- 
cutrix*   Hef 
separate 
rights  remain- 
ed entire,  as 
she  had  pro- 
tested to  that 
effect. 


1662.     July  1. 


Br£Idy  against  Bkeibt  and  Muir. 


A  CONTRACT  of  marriage  was  isitttakied,  both  against  principal  *and  cautioner, 
albeit  subscribed  but  by  o^^  notary,  and  by  one  subscribing  witness,  there  be- 
tof;  motb  witnesses  inscrtfed,  in  respect  that  marriage  followed  thereupon.'  See 
Wnrr,  Fo/.  Die.  v.4.{f.  382,    SiaifyV.  i.p.  119.   '' 

Vol.  XIV.  3^  A 


No  61. 


No  62. 


No  63, 
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1664.    Uec€fnier  15.        Campb£LL  of^imt  Campssu.* 

By  contract  of  marriage  betwixt  Alexstider  Campbell  apd  Janet  C^nupbeBr 
the  deceasetj  Alexander  as  principal,  and  certain  persons  as  cjiunctiiers  §^  hutu 
are  obliged  tp  .pay  to  tjie  said  Janet  yearly  thf  ,&pm,of  L*  &Q,  w,h«FeupMft  sifcr 
intents- action  xigaiii^t  the  cautioners  for  fayraent— Jt  V9fks  laliyrpftfTbaiXk^ 
contract  guoa^  the  cautioners  is  null,  being  only  subscribed  by  pm  WtJafR.-^ 
Answered^  Tbat  marriage  having  followed,  it  hocoolQgates  the  €0^x9^  wi 
supplies  the  defeat  of  two  notaries^^-^^^^ic^,  That  the  aubseqvtentn^^rriageiii^^gjMt 
supply  the  defect  of  a  necessary  solemnity,  auaad  tfic  pdjocinsd  party  9Pp^ 
tractor,  but  not  quoad  the  cautioner;    ^d.for  tlw^omeold  fffv:i\x^^ :^xf^,^V 

leged.  .     .  ','.'.''%*. 

The  Lords  found  the  contract  null»gyfl<ai  tbe  cautioners^    See  Wux. . 

FoL  JXe.  y*  I*  j^-  382.    CUmmr^  No  u&^j^  S7« 


.  1 


♦jl*  Newbyth  reports  the  same  case  :  ' 


i  I 


Janet  Campbell,  relict  of  umquhile  Alexander  Campbell,  pursues  Dougall 
MHCuUcn,  and  several  other  persons  as  representing  their  fathers,  who  were  cau- 
tioners for  the  said  umquhile  Alexander  CampbeH^  for  a  provision  to  his  wife. — 
It  was  alleged  no  process,  because  the  sums  due  being  L.  8c  yearly,  the  contract 
of- marriage  by  whkh  the  cautioners  were  bounds  was  subscribed  only  by  one 
notary,  and  so  quoad  the  cautioners,  the  contract  was  nuU  Mpon  tho  act  of 
Parliament. ^The  Lords  found  no  jnocess,  and  found,  That  adbeit  the  con- 
tract of  marriage  was  valid  quoad  the  parties  contracted  themselves,  jet  quoad 
the  cautioners,  the  same  not  being  subscnbed  by  two  notaries,  was  ntdl» 

* 

1665.  J^fi^^^y  A- — In  the  same  cause  Campbell  €0ntra  M*Collen,  it  was  far* 
thcr  alleged.  That  the  pursuer  offered  him  tp  prove  that  the  defuncts  gave  war^ 

Tant  to  two  notaries  to  subscribe  for  them.- The  Lords  likewise  repelled  that 

aHegeance,  in  respect  of  the  act  of  Parliament ;  and  found  it  not  relevant  that 
the  pursuer  should  prove  per  testes  inseftos^  that  the  defenders  gare  command  ta 
a  Sftiigle  notary  to  subscribe  for  them« 

Newbytb^  MS.  p.  14.  &  15. 


A  PERSON  who  in  his  minority  bad  granted  bond,  being  pureed  for  the 
ben  he  was  major,  proponed  payment^  in  which  he  succumbed.    This  w 
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fettid  hbmologatioii  to  exdude  him  frotn  another  defence  of  minority  and      Ho  €$• 

Fol.  Die.  V.  I.  p.  38o,    Stain 

%♦  See  this  case,  No  64.  p.  2732. 


1 665.    December  iz. 

Christian  Bauns  against  Helen  Younq  aad  her  Spou&e. 

Helen  Toung  being  provided  to  the  annualrent  of  800  mer)c6,.  an4  to  the, 
conquest^  obtained  decreet  thereupon,  against  Christian  Bams  the  exeputrix^ 
who  suspends  on  this  reason.  That  the  pursuer  was  infeft  by  the  defunct,  her 
father,  in  a  testament,  in  full  satisfaction  of  these  provisions. — It  was  ansp^ered^ 
non  relevat^  unless  it  were  alleged,  thitt  the  charger  had  accepted  ;  whereupon 
it  was  aUegedt  Accepted,  in  so  for  as  she  had  uplifted  the  mails  and  duties  after 
her  father's  death,  and  had  no  other  title  to  ascribe  it  to. — It  was  answered^ 
That  she  had  another  title^  viz.  her  goodsir  had  disponed  this  testament  to  her 
filther  and  mother,  the  longest  liver  of  them  two,  and  the  bairns  of  the  mar- 
riage, by  virtue  whereof,  as  heir  apparent  of  the  marriage,  she  might  continue, 
and  uplift,  and  misken  the  new  infeftment  given  by  her  father. 
.  Which  the  Lords  found  relevant,  unless  the  other  party  insist  on  that  allege- 
ance  proponed,  that  the  pursuer  had  pursued,  and  obtained  payment  upon  the 
title,  bearing  *  in  satisfaction.' 

SttUr^  V.  I.  p.  325. 


No  64. 

Homologa- 
tion of  an  in- 
feftment not 
inferred  by 
possessing 
the  lands,  the 
possessor  ha- 
ving another 
title. 


1668*    Febntary  20.        Farquhar  of  Tonley  (^gainst  Gordon. 

FarqOhar  of  Totiley  pursues  reduction  of  a  bond  granted  by  him  upon  mi- 
oovity  and  lesion. — It  was  alleged  absolvitor,  because  be  had  homologated  the 
bond,  in  90  far  as  he- being  cautioner  in  the  bond,  he  had  pursued  relief,  and 
6btained  decreet  for  relief,  which  did  necessarily  import  that  he  acknowledged 
bhnself  bound,  else  he  ccruld  not  ha\'e  .craved  relief. — ^The  pursuer  answered^ 
That  seeing  the  bond  stood  unreduced  at  that  time  he  might  lawfully  pursue 
the  principal  debtor  to  relieve  him,  ajgainst  which  he  could  have  no  objection  ; 
fi^r-the  benefit  of  reduction  upon  minority  is  peculiar  to  the  minor  himself,  and 
no  other  can  make  use  of  it ;  atid  in  his  pursuit  of  relief  he  plight  very  wefl 
baw  deekred,  that  hi  case  he  obtained  hot  relief  against  the  principal  debtor, 
he  might  free  himself  hf  reduction  against  the  creditor  ;    so  thaf  homologation 

32  A  2 


No  6^. 

Against  a  re- 
daction of  a 
bond, at  the 
instance  of 
a  cautioner, 
homologation 
was  pleaded, 
in  so  farts 
the  reducer 
had  obtained 
decree  against 
the  principal 
to  relieve 
him,  which 
implied  that 
he  acknow« 
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Nd  65. 

ledgcd  him- 
self bound. 
The  Lord« 
found  the  de- 
cree of  relief 
did  not  ho- 
mologate the. 
bond* 


No  66. 

If  iproUftatio 
ftitraria.fatio 
will  take  off 
homologa- 
tion, debated, 
but  not  de« 
termiiied. . 


being  a  tacit  consent,  c^n  never  be  prestuoed' where  the. deed  done  might  h«w 
another  intent ;  and  his  pursuit  for  relief  was  not  to  bind  himself,  but  to  foose 
himself.  He  did  also  allegv.  That  the  pursuit  of  relief  was  at  his  father^s  in- 
stance, and  his  own  promiscuously  ;  and  after  the  decreet  was  thereupon  ex- 
tracted, he  gave  it  in  again,  and  took  a  new  extract,  which  bears  not  a  relief 
for  him  of  his  debt. 

The  Lorj>s  found  the  pursuit  and  decreet  of  relief  to  be  no  homologation  to 
exclude  this  reduction.  _ _ 

The  defender  then  offered  him  to  prove  that  the  pursuer  was  major  when  he 
subscribed ;  so  that  the  libel  and  defence  being  contrary,  and  great  advantage 
arising  to  him  who  had  the  benefit  of  probation  by  highland  witnesses. 

The  Lords  resolved  to  prefer  neither  to  probation  ;  but  before  answer  .pr- 
Ained  them  to  adduce  such  evidcnts  and  adminicles  a^  they  would  use  ^o  prove 
the  pursuer's  age,  that  they  might  prefer  the  strongest  and  clearest  probation. 

FqI.  Die.  v.  X.  p.  580.    Stair^  v.  i^p.  5^8^ . 


•     -         '      "  -       ' 

1671.    January,  z6.      Charles  Casse  ugainst  Dr  CuN27i^c«AMi  * 

In  the  reduction  of  the  disposition  of  the  lands  of  Auchinharvie  and  others 
made  by  the  said  Charles  to  the  Doctor  when  he  was  minoj-,  with  consent  o£ 
his  curators,  upon  minority  aod  lesion  in  so  far  as  He  was  infeft  in  the  said 
lands  as  heir  to  his  father,  who  was  a  lawful  creditor  and.  preferable  ta  all 
others,  both  because  of  his  right  and  possession,  and' thereby  might  have- claims 
ed  full  payment  of  his  true  debt,  whereas  by  the  said  bargain  ho  was  a  loser 
in  above  20,000  merks,  it  was  alleged  for  the  defender,  absolvitor  from  the 
reduction,  because  the  pursuer  since  his  majority  had  ratified  the  sale  andxlis- 
position  of  the  lands  made  to  the  defender  by  the  pursuer  with  consent  of  his 
curators^  in  so  far  as  he  having  granted  to  Mr  John  Smith  a  factory  to  uplift 
aU  debts  and  sums  of  money  belonging  to  him,  the  factor  did  accopdingly  up. 
lift  the  whole  price  of  the  lands  agreed  upon,  partly  by  the  real  receipt  of  the 
sum  of  io,QOo  merks,  and  partly  by  assignation  to  bonds  equivalent  to  the  re- 
mainder, with  a  bond  of  corroboration  and  warrandice  made  by  the  defender* 
whereupon  the  factor,  b^mg  himself  one  of  the  curators,  did  grant  a  discharire 
to  the  Doctor  of  the  whole  price,  and  having  counted  with. the  pursuer  after 
his  majority,  and  in  his  articles  of  discharge  given  up  those  same  sums  of  mo- 
ney received  from  the  defender,  and  how  they  were  profitably  employed  for 
the  pursuer's  affairs,  as  likewise,  having  delivered  to  the  pursuer  the  bonda  and 
assigqations  foresaid,  which  were  a  sufficient  security  for  the  remainder  of  the 
price,  the  pursuer  long  after  his  majority  did  grant  a  full  discharge  to  the  said 
fector,  and  all  the  i est  of  his  creditors,  declaring,  that  they  had  behaved  them- 
selves honestly  and  feithfuily.    It  was  replied  for  the  pursuer,  xwp,  That  these 
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deeds  could  infer  no  homologation  of  their  own,  because  they  were  not  done  in       Ko  66« 
favours  of  the  defender,  but  only  of  his  curators,  who  were  thexj  Juncti  officiisj 
to  secure  them  from  any  trouble  thereafter,  which  in  justice  could  not  have 
been  refused,  they  having  made  a  faithful  account  j  and  the  receiving  of  mo- 
ney or  bonds,  as  the  price  of  these  lands  could  not  prejudge  the  pursuer  of  the 
benefit  of  restitution  in  integrum^  seeing  it  was  actus  n^essarius^  for  the  pur- 
suer could'  not  be  heard  in  his  reduction  until  first,  et  ante  omnia,  he  had  of- 
fihred  to  rcpone  the  defender,  by  delivering  back  all  that   was  gotten  as  the 
price  of  the  lands,  which  he  was  not  in  a  capacity  to  do,  until  he  did  take  up 
the  same  from  his  factor,    ado.  Homologations  being  but  inferences  from  tacit 
dieds  and  founded  upon  presumptions  cedunt  veritati,  where  there  is  expressa 
and  enixa  voluntas ;  but  so  it  is,  that  before  the  granting  of  that  discharge  to 
the  curators,  the  pursuer  had  intented  reduction  upon  minority  and  lesion,  and 
executed  the  same  against  the  defender ;  as  likewise  t^e  time  of  the  count  and 
reckoning,  and  granting  the  discharge,  he  did  protest  and  take  instruments  in  a 
notary's  bands,  that  what  he  did  should  not  prejqdge  him  in  his  reduction^  inv 
tented,  nor  be  any  ratification  of  the  disposition  made  by  him  in  his  minority/ 
it  was  iki^/i(Vi  for  the  defender.  That  he  opponed  the  deeds  of  homofogation 
l^hich  were  so  proper  acts  to  infer  a  ratification,  that  it  did  necessarily;  follow  . 
ex  natura  j  fdr  anptio  et  venditio,  consisting  ex  re  vendita  et  pretio;  the*  receiv- 
ing of*  the  price  by  a  major,  and  discharging  bis  factor  and  curatotsr,  who  re- 
ceived the  same  in  his  name,  is  such  a  deed  that,  in  law,  it  imports  the  per« 
fecting  of  that  contract  of'  vendition,  against  which  the  minor  can  *  never  be  re- 
posed; and  albeit  h6  had  protested,  yet  that  cannot  prejudge  the  defender, 
seeing  it  w^  protestatie  contraria  facto^  and  inconsistent  therewith,  to  which 
the  law  hath  no  respect,  whereasdn  this  case,  the  pursuer  ought  to  have  de- 
clared his  mind  to  the  defender,  and  'required  him  to  receive  back  the  price  of 
the  lands  which  he  had  delivered  and  made  offet  to  him  thereof,  and  upon  his 
refusal,  protested  for  retneid  of  law ;  whith  not  being  done,  but  his  declaration 
only  emitted  to  his  own  curators,  the  defender  could  not  thereby  be  concerned,  or 
his^  right  prejudged/    After  this  dAate  it  hting  alleged  for  the  defender,  sepa^ 
ratim.  That  they  oflfered  to  prove  that  the  pursuer's  father  did  enter  to  the 
possession  of  the  lands  by  debarrinrg  all  other  creditors,  actually  intromitting 
with  the  rents  thereof,  during  the  whole  years  of  his  apprising  whereby  he 
was  more  than  satisfied,  the  Lords,  before  aiiswet  to  tl^e  homologation,  did  . 
ordain  both  parties  to  count  and  reckon  before  an  auditor. 

FqU  Die.  V.  I.  p.  383.     Gosford,  MS.  No  323.  p.  143^^ 


%*  'See  Stair's  report  of  this  case.  No  6,  p.  3474* 
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No  6y. 

A  person 
hiving  (rant- 
ed a  bond  of 
piovuion  to 
his  daaj(hters 
on  deathbed, 
payment  ot 
annualrents 
hj  the  heir, 
being  presam* 
ed  to  be  done 
ex  fittate,  was 
found  not  to 
homologate 
the  bond. 


1671.    Jua^  28.        Helen  Hume  a^aiast  Ld.  Jdstke  Clekk. 

Umquhile Hume  of  Renton  having  made  several  provisions  to  his 

children,  and  amongst  the  rest  to  Helen  Hume,  and  having  recommended  the. 
same  to  his  son,  now  Justice  Clerk ;  he  gave  a  bond  to  the  said  Helen  of  2000 
merks,  payable  upon  requisition  of  40  days.  The  said  Helen  pursued  registnu 
tion  of  the  bond,  wherein  it  being  aUeged  that  any  requisition  made  was  past  from, 
by  acceptance  of  annualrent  for  terms  after, 

The  Lords  assoUzied  from  that  charge  until  requisition  were  made,  and  ncW 
requisition  being  made  since,  before  the  extracting  the  absolvitor,  the  Lords 
sustained  the  same.  It  was  further  aH^sed  absolvitor,  because  the  bond  erant. 
ed  by  the  father  was  done  on  death-bed,  and  the  bond  granted  by  the  defender 
his  son  was  in  his  minority,  and  be  had  reduction  depending  upon  the  said  two 
reasons.  The  pursuer  replied.  That  the  defender  had  homologated  the  bond  ia 
question  by  a  posterior  contract,  whereby  he  had  appointed  a  yearly  payment  to 
his  mother,  in  satisfaction  of  this  and  the  other  portions.  The  defender  dupli- 
ed.  That  that  contract  was  no  homologation,  being  subscribed  by  him  when  he 
was  minor,  having  curators,  without  their  consent,  and  so  is  null  by  excep- 
tion.  The  pursuer  triplied.  That  the  defender  had  homologated  the  said  con- 
tract and  bond  in  question  by  these  deeds.  First,  That  after  majority  he  had 
paid  annualrent.  zdljr.  That  he  had  pursued  exhibition  and  registration  of  the 
said  contract,  and  thereupon  bad  obtained  the  same  registrated,  and  the  de- 
creet decerns  letters  to  be  directed  at  his  instance  thereupon.  It  was  answered. 
That  the  payment  of  the  annuakent,  albeit  voluntary,  though  it  may  exclude* 
repetition  of  itself,  it  cannot  infer  homologation  of  the  whole  bond,  cspeciaUy 
the  payment  being  made  by  a  brother  to  an  indigent  sister.  3^/y,  Payment  of 
annualrent  cannot  homologate  a  contract  which  is  null  by  exception.  Atbh 
Any  payment  that  was  mgde  was -after  the  decreet  of  registration,  and  so  ne- 
cessary ;  and  as  to  the  exhibition,  the  pursuing  for*  a  delivery  of  a  writ  doth 
not  import  the  approbation  of  the  contents  of  it,  but  only  a  calUng  for  it  be- 
cause the  writ  belongs  to  thcsubcribec  thereof,  though  he  may  quarrel  the  0' 
bligment  therein  contained ;  and  albeit  the  writ  was  ordained  to  be  registratei 
yet  there  was  neither  charge  nor  execution  used  thereupon. 
.  The  Lords  foujnd  j;he  payment  df  the  annualrent  in  .  manner  foresaid  not  to 
import  homologation;  but  they  found  that  a  writ  subscribed  by  a  minor  without 
consent  of  his  curators,  as  it  might  be  ratified,  so  it  might  be  homologated  and 
that  it  was  de  facto  homologated  by  this  decreet  of  registration,  containing  nei- 
ther reservation  nor  protestation  for  quarrelling  the  writ  registrated.  It  was 
further  alleged.  That  the  new  requisitiori  was  n\A\,  bearing  to  proceed  on  a  pro- 
curatory,  and  not .  bearing .  the  procuratory  produced.  It  was  answered.  The 
procuratory  was  not  called  for,  and  that  the  having  of  the  "\TOts,  which  the 
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requisition  meAtioMd.  4id  import  a  pawner  to  require,    tdly^  This  is  a  dilator 
9&ei  9  peremptor. 

:  Tii£  La&ps  fMUid  the  allegeasce  upon  the  nullity  of  the  requisition  receiv* 
able  after  the  per«mptar^  and  sustained  the  requisition^  the  pursuer  producing 
tiie  procwatory.^  wbich  was  the  warrant  thereof^  before  extract.    See  Redemp- 

Fol.  Die.  v.i.  p.  38 !•    Stair^  v.  r.  p^  741. 


No  67» 


167T.    yuly  12.      Marjory  Murray  against  Isobel  Murray. 


•    VMQtJHILE 


Murray  having  infeft  Tsobel  Murray  his  wife  in  two 


tenements,  did  thereafter  by  his  testament,  leave  a  legacy  of  L.  1000  to  their 
danghter  Marjory  Murray,  and  gave  other  provisions  to  the  said  Isobel  bis  wife, 
and  provided  his  daughter  to  the  two  tenements,  which  testament  the'  wife  sub- 
scribes, and  after  his  death  confirms  the  same ;  but  under  protestation,  that 
her  confirmatioA  should  not  prejudge  her  own  right.  The  daughter  pursues  for 
tbc  legacy  of  L.  1000,  and  for  the  rents  of  the  tenements,  and  alleges  that  the 
L.  1000  must  be  free  to  her,  without  being  abated  by  implement  of  the  mo- 
ther's contract,  and  likewise  the  two  tenements  by  her  mother's  consent  and 
subscription.  It  was  answered^  That  the  mother's  subscription  was  a  donation 
betwixt  man  and  wife,  for  being  to  ^  man's  daughter,  whom  by  the  law  of 
nature  he  is  obliged  to  provide,  it  was  all  one  as  if  it  had  been  to  himself.  2  J^, 
Her  subscription  was  obtained  in  luctu^  her  husband  being  near  his  death,  and 
at  his  desire,,  ex  reverentia  maritally  and  the  coafirmatioa  can  be  no  honK)loga- 
tion,  because  of  the  protestation  foresaid.  It  wm&  4inswered^  That  it  was  pro^ 
testatio  contraria  facto  ;  and  the  wife  had  no  necessity  tg  do  it,  for  *lie  might 
have  confirmed  herself  executriic  creditrix. 

Thk  Lords  found  that  there  was  here  no  dimation  between  man  and  wife ;. 
but  in  respect  the  parties  had  not  debated  the  efisct  of  reverentia  maritalis^  or- 
dained them  to  be  heard  thereupon^  iuid  found  the  protesutioa  sufficient  to 
take  off  the  ratification,  or  homologation  by  the  confirmation,  and  found  the 
kgacy  of  L.  1000  to  be  left  only  according  to  the  nature  of  a  legacy,  out  of 
the  defunct's  free  goods,  and  would  not  eschule  thi^  relict,  or  any  creditor.  Seer 
Legacy.  # 

JTft/.  Ddc^  V.  I.  p.  383^    Stair^  v.  i.  p.  755* 


No  68. 

A  person  in 
tiis  testament 
appointed  hit 
wife  execu- 
trix, and  left 
a  legacy  to 
his  daughter*. 
The  widow 
confirmed  the 
testament  un- 
der protesta- 
tion, that  it 
should  not 
prejudge  hec ' 
own  right. 
Thia  was 
found  to  take 
oflfthe  allege- 
aoce  of  ho- 
mologation, 
and  so  the 
legacy  was 
found  a  bar-  ' 
den  upon  thft 
dead's  paf^ 
only. 


♦^*  Gosford  reports  the  same  case  : 

Majory  Murray  bavnf)g  pursued  her  mother  for  entering  ber  to  the  posses- 
sion of  a  tenement  of  land  whereof  her  mother  was  liferentrix,  and  for  pay- 
ment of  L.  icoo,  conform  to  her  father's  testament  testamentar,  subscribed^ 
by  the  mother,  it  was  alleged^  That  the  said  subscribed  testament  was  not 
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obligatory ;  likeas  there  was  a  reduction  raised  upon  these  reasons,  vmo.  That 
it  was  subscribed  in  mmrore  et  luctu^  she  being  induced  bj  her  husbaod  who 
was  thee  a-dying ;  ^do^  It  was  donatio  ifO^r  virum  et  uxoretn^  and  so  revocable ; 
3/10,  The  L.  1000  left  in  testament  was  but  n  legacy,  which  could  not  be  paid, 
the  debts  being  greater  than  the  anoveables.  It  was  unsweni  to  X^t  firsts  That 
ho  deeds  granted  in  luctu  et  oh  reverentiam  maritalem^  were  reducible  by  our 
law,,  which  being  a  .general  case,  the  IjOrds  reserved  to  be  debated  in  pntseniieu 
To  the  second^  It  was  answered^  That  the  subscribing  of  the  testament,  bearing 
the  disposition  of  a  liferenter's  right  of  a  tenement  of  land  was  in  favours  of 
the  daughter,  and  not  of.  the  husband^  and  so  «was  not  donatio  inter 'Virum  tt 
.uxorevu  To  the  /Wr^  it  was  answered^  That  the  L.  1000  being  for  the  provi- 
sion of  a Jbairn^  .the  mother  having  both  subscribed  to  the  same,  and  confirmed 
the  testament,  did  make  herself  liable,  and  could  not  exhaust  the  inventory  by 
any  debts  due  to  herself  by  contract  of  marriage.  The  Lords  did  find,  that 
the  mother  subscribing  as  to  her  liferent  right  in  favours  of  her  own  daughter, 
albeit  in  her  huisband^s  testament,  it  was  not  donatio  inter  virum  et  uxorem^  and 
could  not  be  revalccd ;  but  for^the  L.  1000  left  by  the  father,  they  found  that 
it  was  a  legacy,  and  that  the  mother  having  consented  to  it,  did  not  pr^udgc 
her  as  a' lawful  creditor  by  her  contract  of  marriage,  and  that  it  could  ody  be 
due  deductis  deb  it  is. 

Gosford,  MS.  No  375.  ^,  184, 
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Umquhile  Alexander  Dickson  by  a  contract  betwixt  him  and  Robert  Corsar, 
for  the  sum  of  400  merks,  wadsets  his  lands  of  Stanifauld,  and  in  the  same 
right  there  is  mention  tnade  of  a  tack,  or  tack-duty  during  the  non-redemp- 
tion. Thereafter  he  infefts  Anna  Home  his  wife  in  liferent  of  the  same  lands. 
She  pursues  Corsar  to  remove,  who  alkged  absolvitor,  because  he  possesses  by  a 
tack  set  by  the  husband  before  her  infeftment,  which  right  the  pursuer  haih 
homologated,  by  granting  two  several  discharges,  mentioning  and  relating  this 
right  as  a  tack.  The  defepder  answered^  That  this  right  produced  being  clear- 
ly a  uadset,  havmgallthe  clauses  ordinary  in  wadsets,  though  in  one  place  it 
mentions  a  tack,  yet  that  is  only  of  the  teinds  of  the  lands,  and  so  it  being  an 
imperfect  right,  on  vC^jich  no  infeftment  followed,  and  not  being  a  clear  tack, 
it  cannot  defend  against  the  pursuer's  real  right  by  infeftment*  %do.  Albeit  it 
were  a  clear  tack,  yet  it  is  null,  having  no  determinate  ish,  but  to  endure 
during  the  not  redemption,  which  may.be  perpetual;  and  such  tacks  have  not 
been  sustained  by  the  Lords  against  singular  successors,  and  if  sustained,  they 
would  be  of  dungerous^onsequencei  for  thereby  lands  might  be. set  for  sums 
equivalent  to  the  value,  which  would  be  known  »by  no /register;  and  as  to  the 
.liomologatjan,  it  can  operate  no  more  than. as  to  tlie  years  discharged,  and  can- 
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not  import  a  consent  to  this  right  in  all  time  coming ;  and  though  the  discharge 
do  mention  this  right  as  a  tack,  an  erroneous  designation  cannot  operate  against 
the  tenor  of  the  writ ;  and  as  a  superior  receiving  a  feu  duty,  may  yet  quarrel 
and  impugn  the  vassaPs  right  as  to  years  subsequent,  and  will  not  be  excluded 
by  homologation  upon  receipt  of  the  feu-duty,  so  may  the  pursuer  quarrel  this 
right,  though  she  hath  received  two  years  duty. 

.  The  Lords  found,  that  the  two  years  discharges  did  import  no  homologation 
as  to  years  subsequent  j  but  as  to  the  question,  whether  a  tack  having  no  other 
hh  but  till  a  sum  were  paid,  should  be  valid  against  a  singular  successor,  there 
were  decisions  produced  out  of  Durie  for  either  party,  which  seemed  contrary 
yet  the  Lords  did  not  determine  the  point,  but  found  the  defender's  right  was 
no  tack. 

Stair,  V.  2.  p.  14. 


1073.     February  ii. 
Adam  Caldwall  against  Margaret  Caldwall  and  Chalmers  her  Tutor. 

In  a  reduction  of  a  decreet  of  exoneration  obtained  at  the  instance  of  Mar- 
garet  Caldwall  and  William  Chalmers  her  tutor,  as  representing   her  father, 
who  was  tutor  to  the  said  Adam,  and  died  during  the  time  of  the  tutory,  upon 
this  libelled  reason,  that  the  said  Adam  was  not  compeariqg  either  by  his  tutor 
or  his  procurator  employed  by  them,  but  the  said  William  Chalmers  being  tu- 
tor for  the  said  Margaret,  who,  as  representing  her  father,  was  liable  to  count 
and  reckoning,  did  only  give  in  the  charge  and  the  discharge  whereupon  the  de- 
creet of  exoneration  was  founded,  in  which  charge  there  being  many  material 
articles  omitted,  the  pursuer  being  then  minor,  ought  now  to  be  reponed  a^rainst 
the  same,  and  the  defenders  ordained  to  coqnt  and  reckon  de  novo.     It  was  al- 
iened for  the  defender.  That  reduction  could  not  be  sustained,  because  the  pur- 
suers had  homologated  the  decreet  since  his  majority,  in  so  far  as  tlje  defenders 
being  decerned  to  deliver  three  borids  of  borrowed  money  taken  by  the  deceas- 
ed tutor  in  name  of  the  pursuer,  which  were   found  to  be  the  only  means  be- 
longing to  him,  he  accordingly,  did  receive  the  same  from  William  Chalmers 
and  got  paynient  of  the  sums  therein  contained.     2do^  The   reduction  being 
chiefly  against  Margaret  Caldwall,  who  was  then  an  infant,  and  is  yet  under  tutory, 
it  were  against  law  and  reason  to  ordain  her  to  count  dd  \ovb  for  her  father's 
intromissions,  w^hich  is  impossible  for  her  to  know;  so  that  the  reduction  c^n 
only  be  sustained  against  Chalmers,  ,(who  had  received  a  factory  to  uplift  these 
sums  of  money),  upon  deeds  of  malversation  alleged  committed  by  him.     It 
was  replied  to  thc^rj/,  That  the  receipt  of  the  bonds  was  only  from  Chalmers 
who  had  received  a  factory  to  uphft  the  sums  of  money,  he  having  retained 
the  same  after  the  decreet,  and  the  suids  bonds  bemg  uncontrovertedly  the  pur- 
suer's, his  receiving  payment  after  his  majority,  01  the  sums  which  were  onlv  a 
Vol.  XIV.  32  B 
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part  of  the  estate,  could  not  prejudge  bitn  to  cr&Te  an  account  of.  the  mt, 
which  was  never  mentioned  in  that  decreet  in  the  chacge  or  discharge*  it  was 
replied  to  the  second^  That  the  saud  Margaict,  the  defender,  represerttii^  her 
father,  who  was  tutor,  and  liable  in  law  to  make  a  full  account,  the  malversa^ 
tioti  of  her  tutor  cannot  binder  her  from  counting  de  nava^  i^s  her  fatber.would 
have  been  obliged  if  he  had  been  alive. — The  Loaos  did  sustain  the  reJuctioo^ , 
notwithstanding  of  these  answers  to  the  reasons,  and  ordained  batb  the  defen- 

m 

ders  to  count  de  novo. ;  Xmt  reserved  to  the  said  Margaret  action  of  relief  ^goimt 
Cbalm?vs  her  tutor,  in  case  it  should  be  found  that  h<;  had  malTersed,  or  bad 
not  made  such  a  fvdl  account  of  her  fiuher's  intromissioaaa  iix  law  he  was  cht^^ 
liged  to^  or  for  which  he  ought  to  have  done  diligence. 

FoL  Die.  V.  I.  p.  381.  Gosford^  MS.  No  571.  p.  312; 


1673.     ytine  20.      George  Deans  against  Margaret  Crichton  and  Spouse. 

In  a  reduction  and  a  suspension  raited  at  the  instance  of  the  said  George,  of 
a  bond  granted  by  him  to  William  Lowrie,  and  the  said  Margaret,  then  his^ 
spouse,  upon  a  reason  of  minority  and  lesion,  he  having  subscribed  the  same 
when  he  was  minor  et  in  familia  patema^  it  was  answered^  That  he  bad  horoo^ 
legated  the  same  after  majority,  in  so  far  as,  being  charged  upon  the  bond,  he 
had  suspended,  upon  payment  of  a  part  of  the  bond,  for  which  he  produced  a 
discharge.  It  was  repHedy  That  the  payment  made  by  the  pursuer  was  but  by 
one  of  the  cautioners,  who  was  only  bound  with  him,  and  his  making  use  there- 
of could  be  no  homologation  to  make  him  liable  for  the  rest,  seeing  in  law  a 
debtor  may  insist  upon  diverse  reasons,  et  peter e  contraria  ;  and,  notwithstanding 
that  payment  made  by  a  conjunct  cautioner  might  be  alleged  upon  to  free  him 
pro  tantOy  yet  that  did  not  hinder  him  to  reduce  the  obligement  upon  minority 
and  lesion. — The  Lords  did  sustain  the  reason,  notwithstanding  of  the  answer, 
and  found,  that  what  deeds  of  homologation  are  alleged  to  constitute  a  debtor, 
they  ought  directly  to  relate  to  the  deeds  done  in  minority,  and  necessarily  to 
imply  a  confirmation  thereof,,  which  was  not  in  this  case.  Upon  the  2d  July 
thereafter,  it  being  alleged^  That  it  was  offered  to  be  proved,  that  the  time  of 
the  subscribing  the  bond  he  w^s  20  years  of  age,  married,  et  extra  familiam^  and 
in  the  place  of  a  pul^Jic  clerk,  and  he  never  revoked>  intra  annos  tailes^  nor  ten 
years  thereafter,  the  Lords  did  find  it  relevant  to  assoilzie  from  the  reduc- 
tion. 

Foh  Dicn  V.  I,  p.  381.    Gosford^  MS.  No  596.  p.  341. 
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1675.    De^fmh&r  14.  Mudis  against  M'iKtosH. 

JaM£S  Mudie  having  granted  bond  of  1200  merks  in  favours  of  Alexander 
Mcintosh  and  his  children,  he  raiseth  reduction  upon  minority.  The  defender 
alleged  homologation  of  the  bond  after  his  majority,  by  an  account  with  his 
tenant,  whereby  he  allows  to  the  tenant  some  annualrents  paid  to  the  defender* 
which  did  homologate  the  bond  granted  in  his  minority. 

Ths  Lords  repelled  the  defence,  and  found  it  no  homologation,  because  the 
pursuer  might  have  allowed  to  his  tenant,  for  eschewitig  of  double  payment, 
that  which  he  did  not  approve. 

Fol.  Die.  V.  I.  p.  381.    Stair,  v.  2.  p.  380. 
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***  Gosford  reports  the  same  case  : 

James  Mudib  of  Arbeckie  being  charged  upon  his  bond  granted  to  Alexander 
M*Intosh  and  his  children  for  the  sum  of  1200  merks,  did  suspend,  and  intent 
reduction,  upon  this  reason,  that  he  was  minor,  and  the  said  Alexander  one  of 
his  tutors,  when  he  granted  that  bond,  for  no  sums  of  money  applied  to  his  use, 
and  so  ought  to  be  reduced  upon  minority  and  lesion.  It  was  answered,  That 
the  suspender  could  not  quarrel  the  bond,  because  it  was  offered  to  be  proved^ 
that  he  had  given  order  to  his  own  tenant  for  payment  of  two  years  annualrent 
of  the  said  sum,  and,  after  majority,  had  granted  a  full  discharge  to  his  tenant 
of  all  that  he  could  crave  of  him,  there  being  a  special  article  of  the  said  ac- 
count bearing  payment  of  these  annualrents,  which  was  an  homologation  of  the 
bond,  and  by  our  law  did  incapacitate  the  minor  ever  to  reduce  the  bond  there- 
after, which  hath  been  the  constant  practice.  It  was  replied^  That  the  allow- 
ance of  the  payment  of  the  annualrent  being  only  to  Arbcckie^s  own  tenant, 
whom  he  did  know  to  have  truly  paid  the  same,  and  whom  in  conscience  he 
could  not  pursue  for  repayment,  the  charger  could  not  crave  benefit  thereby  to 
preclude  the  suspender  from  reducing  the  bond  upon  minority  and  lesion,  who 
had  done  no  deeds  by  payment  of  annualrents  himself,  or  granting  any  corrobo- 
ration of  the  said  bond  after  majority;  It  was  duplied.  That  in  law,  all  deeds  of 
homologation,  whether  they  be  direct  or  indirect,  or  by  consequence,  are  suffi- 
cient to  secure  the  debtor  against  minority;  that  he  can  neycr  quarrel  or  reduce 
the  said  bond ;  so  that  it  is  eqaivafenT  whether  the  suspender  did  pay  the  same 
himself,  or  ordered  or  allowed  his  chamberlain  to  make  payment  after  his  majo- 
rity.  The  Lords  did  sustain  the  reduction,  notwithstanding  of  the  alleged 

homologation,  unless  the  charger  could  oflfer  to  prove,  by  the  suspender's  oath, 

'  or  by  writ,  that,  after  majority,  he  gave  order  to  his  tenant  for  payment  of  the 

said  annualrents ;  for  they  found,  that  there  was  a  great  difference  betwixt 

allowing  to  the  tenant  his  .payment,  and  his  own  making  payment  after  taajc^ 
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rity,  seeing  he .  might,  out  of  favour,  secure  his  tenant,  and  grant  him  a  dis- 
charge, which  did  not  preclude  him  to  reduce  4  bond  granted  by  him  in  hii 
minority  to  his  hurt  and  lesion,  unless  he  had  done  some  direct  deed  in  favours 
of  the  creditor.    - 

Gofjbrd,  MS.  No  iiZ.  p.  515,   ' 
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1683.     ^anuury. 


Crawford  ngainst  GaAWFonD. 


Alexander  Crawford  of  KLcitb  haying  pursued  a  reduction  of  a  bond  of 
provision  granted  by  the  deceast  Alexander  Crawford,,,  his  father,  to  IVIarioa 
Crawford  his  daughter,  for  3000  merks,  which  being  granted  upon  death-bed, 
the  Lords  reduced  tlie  bond  ;  but  in  respect  one  of  the  witnesses,  who  was  the 
pursuer's  factor,  has  deponed,  that,  during  the  timf  he  was  factor,  and  intro- 
mitted  with  the  pursuer's  estate,  he  made  payment  to  the  defender  of  the  an- 
nualrents  of  the  said  bond,  and  that  the  pursuer,  since  his  majority,  had  grant- 
ed the  factor  a  general  discharge  of  all  his  intromissions,  i;^hich  the  Lords  found 
did  import  an  homologation  of  the  bond  ;  therefore,  they  granted  him  a  dili- 
gence against  the  factor  for  exhibiting  the  discharge, 

fb/.  D/V.  V.  I.  p.  38 1 •     Sir  P.  Home^  MS.  v,  i.'  No  375. 
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1(185.     T^i>ruary  13,  Falconer  againU 


No  75. 


One  having  raised  revocation  and  reduction  of  a  bond  wherein  he  became 
cautioner  in  his  minority  ; 

It  was  alleged  for  the  defender ;  That  the  pursuer  had  homologated,  by  pur- 
suing and  recovering  a  decreet  against  the  principal  upon  a  separate  bond  of 
relief,  narrating  the  bond  in  question^ 

Answered  for  the  pursuer  ;  The  pursuit  and  decreet  upon  a  separate  bond  of 
relief,  oh  major  em  securitatem,  cannot  infer  homologation  of  the  debt,  ido,^ 
The  decreet  upon  the  bond  of  relief  was  procured  before  the  revocation,  which 
therefore  cannot  be  said  to  be  passed  from. 

The  Lords  repelled  the  defender's  allegeance,  and  qualification  of  homolo- 
gation, .^ 

Fol.  DU.  V.  I.  p.  381,     Harcarse,  (Minor.)  No  714.^.  202. 


1688.     July  13.         Deacon  Somerville  against  Earl  of  Annandale* 

The  Earl  of  Annandale  having  objected  minority  against  a  bond  granted  by 
him  for  15,000  mcrks,  to  Deacon  Thomas  SomerviUe,  on  which  he  was  pursued 
by  the  creditor,^ 
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It  iras  atltgcd  for  the'pursudr ;  That  the  defender  had^  after  be  was  naajar, 
wrote  a  Icttei  to  bim,  excusing  the  not-payihent  rf  the  money  due  .by  him  to 
the  pursuer ;  t^hicb  was  a  clear  homologation  of  the  bpnd»  . 

Answered ;  The  letter  doth  not  mention  the  bond,  but  debt,  and  there  is 
indeed  debt  due;  fbv  the  bond  is  only  questioned  upon'  the  exorbitancy  of 
acoouots  for  .'which  it  was  granted;  and  homalo^tion  to  take  (away)  the  piwi- 
lege  of  minority  ought  to  be  dxpcess.  * 

Refdiedi  The  pursuer  was  not  furnisher  of  these  accounts,  but  paid  them  to 
Mr  Lants  after  they  were  examined  by  my  Lord  and  his  chamberlain. 

The  Lords  sustained  the  homologation,  the  pursuer  deponing  the  whole  ac- 
counts were  paid  without  any  abatement.  .... 

FoL  Die*  V.  3.  p.  381.     Harcarsc,  (Homologation.)  No  509.  p.  142. 

*ji^*  Fountainhall  reportsthe  same  case  : 

Thomas  Somerville,  taylor  in  Edinburgh,  his  pursuit  against  the  Earl  of  An* 
nandale;  on  a  bond  of  1560  merfcs,  is  reported -by  Forret. 

AnnandaL£  had  a  reduction  of  it  on  minority  and  lesion,  as  having  curators, 
and  they  were  not  subscribers ;  which  he  only  repeated  to  the  effect  to  quarrel 
the  exgrbit4int  acfountSf  and  prices  of  furnishing,  of  which,  the  bonds  were 
made  up.  Answered^  imOy  It  was  all  for  aliment,  clothes',  &c.  and  so  in  rem 
Vicfsum.  idOt,  It  was  homologated  ^^  majority/ by  le;tters.  acknowledging  the  debt 
and  pa^i^l  payments.-— »-Thk  Lqrj>s  5ustained  the  bond,  but  ordain€d  Thomas 
X9  fiiye  his  oath  ,on  the  truth  and  rcasonablex^ess  of  the  articles  of  his  account. 

J  Fountainbally  v,  i^p.  51 1 .. . 


hk>7j;. 


1 710.     Jilly  1 8; 

Alexander  Gibson  of  Dude  ajainst  ^oim  Trotter  of  Mortonhall,  and.the 

Executors  of  Gilbert  Clerk  of  Pitteuchar.  . 

Helen  Trotter^  with  consent  of  John  Fdulis^  apothecary,  having  granted  to 
the  deceast  John  Gibson  of  Dune,  in  anno  1669,  a  disposition  of  an  old  appris- 
ing of  the  Earl  of  Home's  estate,  wherein  the  grinters  excepted  from  the  war- 
randice, a  disposition -made  by  him  to  Mr  George  Trotter  of  Chesterhall,  of  the 
lands  apprised,  in  so  far  as  concerned,  or  might  be*  extended  to  300a  merks ; 
and  also  their  disposition  of  these  lands  to  the  executors  of  Mr  Gilbert  Clerk  of 
Pitteuchar,  in  sj  far  as  might  be  extended  to  4000  merks  ; — in  a  reduction,,  im- 
probation,  and  declarator,  at  the  instance  of  Alexander  Gibson  now  of  Dury, 
as  having  right  to  the  disposition  in  favours  of  John  Gibson  his  predecessor,* 
against  John  Trotter  of  Morton  hall,  as  representing  Mr  George  Trotter,  and  the 
executors  of  Mr  Gilbert  Clerk,  the  Lords  found  the  defenders  obliged  to  take  a 
day  to  produce  the  dispositions  excepted  in  the  warrandice  of  that  granted  to 
the  pursuer's  author  j— -albeit  it  was  alleged^ov  the  defenders,  That  their  rights 


Nb  76. 

Reduction  of 
rights  except* 
ed  out  of  war* 
randice  sus- 
tained, altho* 
ackoowledg- 
ed  in  grtemio 
of  the  pur. 
suex's  right* 


5696 


HOMOLOGATION. 


-^Sject.  7. 


No  76. 


being  acknowledged  in  j^ramio  of  the  pursuer's,  reaerved  -aod  accepted  out  q£  it, 
he  cannot  quarrel  or  reduce  the  same  ; — in  respect  it  was  answered  for  the.  pur^ 
suer,  That  the  exception  in  the  warrandice  of  his  riglit«  doth  iK>t  mdce  a  right 
to  the  defenders,  but  only  secure  from  recourse  against  the  granter ;  and  so 
doth  not  hinder  the  pursuer  to  quarrel  and  reduce  the  excepted  rights  upoa 
nullities,  or  to  declare  the^same  to  be  satisfied  and  eKtiiu:t«  by  the  jreceiver^ 
intromissions  with  the  rents  of  the  subject  disponed. 

Scl.  Die.  v.i.p.  381.    Forbes f  j^.423. 
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Taking  benefit  of  a  reducible  deed,  while  it  scaods,  no  honaologatiojo. 


No  77. 

In  a  teduc- 
tion  of  m  coa* 
tract  of  mar- 
riage, it  was 
not  sustained 
as  homologa- 
tion,  that  tho 
pursuer  up- 
lifted the 
rents  of  her 
jointure 
lands,  because 
she  did  not 
complttn  oC 
Mvhat  she  £ot» 
but  what  she 
gave. 


1664.    November  21.        Maroaret  TVfGat  n^ainst  Ruthven  of  Gairn. 

Margaret  M*Gill  pursues  a  reduction  of  her  first  contract  of  marriage  with 
araquhile  Patrick  Ruthven,  younger  of  Gairn,  upon  two  reasons^  ixf,  because 
it  was  post  nuptias,  and  -eo  donatio  inter  virum  et  uxorem  stante  matrimonio  revo* 
cabilis  ;  Tdly^  Because  she  was  minor,  and  enormly  lesed,  in  so  far  as  she  dis- 
poned to  her  husband,  and  the  heirs  of  the  marriage,  which  failing,  to  his  heirs, 
L,  8000  of  money  and  above,  and  the  half  of  some  tenements  in  Edinburgh 
worth  L.  iioo  yearly;  in  lieu  whereof,  ha:  liferent  was  only  of  eight  or  ten 
chalders  of  victual,  and  of  her  own  tenements;  but  she  did  not  retain  to  her- 
self the  liferent  of  the  money,  or  any  part  of  the  stock ;  whereby  she  is  lesed,  in 
that,  if  the  heirs  of  the  marriage  fail,  the  money  and  the  lands  go  to  the  heirs 
of  the  husband,  and  return  not  to  hers ;  and  that  her  provision  b«ing  worth 
L.  20,000,  she  ought  at  least  to  have  had  the  double  of  the-  annualrent  thereof 
in  jointure.  The  defender  answered  to  the  1st  reason,  That  it  wjis  no  ways 
relevant,  seeing  this  was  e^^pressly  a  contract  of  marriage,  although  after  the 
marriage,  there  being  no  contract  before,  it  is  alike  as  if  it  bad  been  before  the 
marriage ;  and,  to  the  2d  reason,  it  is  not  relevant,  unless  it  were  enorni  lesion ; 
for  there  being  no  portion  or  rule  in  tochers  and  jointures,  but  that  some  get  a 
jointure  equivalent  to  the  annualrent  of  their  tocher,  some  hs^Lf  as  much  more^ 
some  double,  and  it  being  ordinary  that  tochers  are  provided  to  the  heirs  of  the 
marriage,  which  failing,  to  the  man*s  heirs^  here  was  no  cnorm  lesion,  or  ai>y 
thing  extraordinary,  alihough  there  were  an  equality  ;  the  pursuer  being  a  btur- 
j^esfi'  daughter,  and  her  husband  a  gentleman  of  an  ancient  family,  quality 
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should  be  compenscd  with  means,    ^dly.  The  pursuer,  since  she  was  major,  had      No  yy. 
hbmoiogated  the  contract,  by  setting  her  jointure  lands,  and  lifting  the  rent 
thereof. 

The  Loans  having,  before  answer,  heard  probation  of  the  provision,  and  of 
the  jointure,  tod  having  at  length  considered  the  whole  cause,  they  first  repel- 
led the  defence  of  homologation,  because  the  puisucr  was  not  quarrelling  what 
Ae  got,  but  what  she  gave,  and  therefore  requiring  rectification  to  have  more  : 
They  also  sustained  not  the  first  reason  of  reduction,  and  found  the  contract  not 
to  be  a  donation  betwixt  man  and  wife  ;  and  they  found  the  second  reason  of 
reduction  relevant',  in  so  far  as  extended  to  an  enorm  lesion  beyond  the  latitude 
of  contracts  of  marriage  amongst  such  persons,  ahd  therefore  found  it  not  rele- 
vant to  reduce  thcr  fee  of  the  wife's  provision,  but  found  it  relevant  to  add  to 
her  a  further  conjunct-fee,  and  therefore  rectified  the  contract  in  so  far  as  she 
had  assigned  her  sums  of  money,  without  reserving  her  own  liferent  thereof; 
and  found,  that  seeing  the  fee  returned  not  to  her,  she  should  have  the  liferent 
of  her  own  portion,  and  her  provision  out  of  her  husband's  estate,  which  is  i 
eight  or  ten  chalders  of  victual  further,    See  Husband  and  Wif£. — Minor. 

FoLDic^  V.  i.p.  382.    Stair,  v.  i.  p.  22.7.;. 

***  Newby  th  reports  the  same  case :  ; 

ffr  contract-  of  marriage  betwixt  Patrick  Rathven,  younger:  of  Gairn,  and  \ 
Margaret  MKjill,  which  contract  being  subscribed  by  the  wife,  after  the  mar- 
riage,  in  Gairn-house,  she  being  removed  from  all  her  friends ;  and  by  which- 
contract  she,  as  heir  to  lier  father  David  M*Gill,  dispones  all  right  she  had  to 
aH  lands^  tenements,  and  heritable  sums,  which  did  extend  to  the  sum  of 
L;  23,000;  and  for  which  she  is  only  provided  to  the  liferent  of  eight  chalders 
of  victual,  and  that  only  after  the  decease  of  her  father-in-law,  whose  liferent 
right  was  reserved  ;-^thc  said  Patrick  Ruth ven,  her  husband,  being  dead,  she 
pursues' reduction  of  the  foresaid  contract,  and  of  the  foresaid  disposition  and 
assignation  by  her  therein  contained,  as  being  made  and  granted  by  her  in  her 

minority,  and  after  her  marriage,  being  donatio  inter  virum  et  uxorem.-- The 

Lords  would  not  sustain  the  reason  of  reduction  of  the  contract  of  marriage, 
nor  of  the  disposition  therein  contained  ;  but  found,  in  respect  of  the  dispropor- 
tion betwixt  the  lands,  and  the  heritable  sums  disponed  and  assigned  by  her  to 
her  umquhile- husband,  and  the  meanness  of  the  jointure  provided  to  her,  that 
the  contract  ought  and  should  be  rectified,  and  accordingly  rectified  the  satae  * 
and  decerned  the  relict  to  have  the  annualrent  of  the  whole  sums  of  money,  and 
rent  of  the  tenement  disponed  by  her,  dunng  ail  the  days  of  herlifetioie,  with.i 
ten  chalders  of  victual  ofif  Gairn.  . 

Newbytb.MS.p.y^,:^ 
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No  78. 

Homologa- 
tion of  a  taclc 
of  teiods  not 
inferred  from 
the  minister 
Tecciving  the 
dutj. 


1668.     February  -27.        Mr  William  Chalmers  aj^ainst  Wood  of  Balbegno. 

Mr  William  Chalmsrs,  parson  of  Fettercairn,  pursues  reduction  of  a  tack 
of  the  teinds  of  the  parish,  granted  by  his  predecessors,  on  this  ground,  that  it 
is  null  by  act  of  Parliament,  as  wanting  consent  of  the  patron.  The  defender 
alleged  absolvitor,  because  the  pursuer  had  homologated  his  tack,  in  sofar  as  he 
had  received  payment  of  the  duty,  conform  to  the  tack,  which  was  a. clear  ac- 
knowledgement thereof.  It  was  answered ^  1  hat  this  could  only  be  an  homolo* 
gation  for  the  years  received,  and  could  not  homologate  the  tack  itself,  because 
the  tack  was  a  standing  right,  valid  till  it  were  reduced,  and  the  pursuer  could 
^et  no  mpre  than  the  tack  duty  till  he  should  reduce  the  same. 

The  Lords  found  this  no  homologation  to  validate  the  tack. 

F9L  Die.  V.  I.  p.  382*     Stair^  v.  i.  p.  538. 


No  79- 

There  being 
a  dNision 
amongst  heirs 
porttoners,  of 
whom  one 
was  minor,  it 
was  found, 
that  her  pos- 
session of  her 
part,  after 
majority,  was 
not  an  homo- 
logation, and 
that  she 
might  reduce 
iatra  amtos 


1669.     July  14. 


Jack  against  Catharine  Jacel. 


Patrick  Jack  in  Aberdeen  having  left  three  daughters  heirs-portioners ;  do- 
ring  the  minority  of  the  youngest,  there  was  a  division  made  of  the  estate, 
whereby  a  salmon  fishing  fell  to  one  John  InglisTi,  who  had  married  the  eldest 
sister,  and  some  tenements  to  the  rest ;  which  fishing  holding  ward  of  the  King, 
there  was  a  gift  of  recognition  obtained  by  the  said  Margaret,  whereupon  she 
pursued  a  declarator.  It  was  alleged  for  the  youngest  sister.  That  the  recogni- 
tion could  not  be  pmsued  upon  the  disposition  of  her  part,  because  it  was  only 
made  by  her  tutor,  whereof  she  had  intented  reduction  upon  minority  and 
lesion.  It  w^s  replied  for  the  said  Katharine,  and  her  husband,  That  they  had 
homologated  the  said  disposition,  in  so  far  as,  since  their  minority,  they  had 
possessed  their  part  of  the  division  allowed  to  them,  by  uplifting  of  duties,  prui 
setting  of  tacks  of  the  lands  given  them  for  their  portion.—: — The  Lords  did 
sustain  the  recognition  only  in  so  far  as  concerned  the  right  of  the  two  elder 
sisters  •  but  as  to  the  said  Katharine,  who  was  youngest,  they  found  that  she 
might  reduce  upon  minority  and  lesion,  so  that  no  recognition  could  follow  upon 
her  tutor^s  deed  ;  as  to  the  homologation,  they  found,  that  she  possessing  only 
a  part  of  the  whole,  wherefore  she  was  heir  portioner,  it  could  not  hinder  to 
reduce,  she  having  intented  debito  tempore  ;  and  for  trial  of  the  lesion  they  or- 
dained count  and  reckoning. 

FoL  Die.  V.  I.  ^.382.    ,Goiford,  MS.  NoJj^.p,  jo. 
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1684.    March  12.        The  Arch-Bishop  of  St  Andrews  against  fiETHUK. 

In  the  action  pursued  hy  the  Arch-bishop  of  St  Andrews  against  Bethun  of 
Blebo,  for  reducing  a  charter  granted  by  Bishop  Sharp,  whereby  the  laiids  of 
Blebo,  holding  ward  of  ihe  see  of  St  Andrews,  were  changed  from  ward  to  tai- 
ivaid,  upon  this  ground,  that  the  granter  could  not  prejudge  his  successors  by 
taxing  the  ward  and  marriage,  which  were  casualities.  And  it  being  alle^ed^ 
That  albeit  there  were  several  laws  limiting  the  bishop's  power  as  to  the  spiri- 
tuality, Yxi.  the  teinds,  yet  there  was  no  law  limiting  the  bishop  as  to  the  feuing 
and  taxing  of  the  temporality,  except  only,  that  the  same  could  not  be  done 
in  diminution  of  the  rental ;  and  that,  both  by  the  common  law,  and  by  the  act 
71st,  Pari.  14th,  K.  J.  IL  ai»d  by  the  act  91st,  Pari.  6th,  K.  J,  IV.  prelates  and 
barons  might  set  their  lands  in  feu  farm  to  the  competent  avail,  1.  e.  not  under 
the  retoured  duty.  And  it  being  refliedy  That  the  bishops  being  administrators 
of  the  see,  could' do  no  voluntary  act  to  the  prejudice  of  their  successors  ;  and 
that  taxing  was  a  greater  prejudice  to  tlleir  successors  than  feuing,  seeing  the 
tax-duty  was  wily  payable  si  contigerit^  and  was  a  limitation  and  restriction  of 
what  the  bishop  might  have  by  the  ward  and  marriage,  whereas  feu-duty  was 
k  constant  rent  yearly  j  and  that  there  was  no  law  allowing  the  bishop  to  tax, 
but,  on  the  contrary,  by  the  nth  act,  Pari.  lo,  Ja.  VL  bishops  were  appointed 
to  leave  their  benefices  in  as  good  condition  as  they  found  them ;  likeas,  by  the 
act  5th,  Pari.  22,  bishops  are  discharged  to  set  their  quots  and  casualties ;  and, 
by  the  9th  act.  Pari,  23.  there  is  a  license  to  bishops  to  feu  out  their  lands  for 
the  space  of  three  years  allenarly,  whereby  it  was  clear,  that  bishops  could  nei- 
ther tax  nor  feu  till  these  three  years  were  expired; — The  Lords  sustained  the 
reasons  of  reduction,  and  found,  that  bishops  could  not  tax  the  ward-holding  to 
the  prejudice  of  their  successors,  and  to  the  prejudice  of  the  King,  when  the  see 
should  vaick. 

Thereafter,  it  being  alleged,  That  the  bishop  had  homologated  the  foresaid 
charter  by  receiving  the  canona^  which  was  paid  yearly  by  the  old  charter,  and 
was  augmented  by  the  new,  the  Lords  found,  that  the  bishop  was  not  pre- 
cluded thereby  from  pursuing  a  reduction,  seeing,  while  it  stood,  he  could  claim 
no  more  but  the  carion,  and  therefore  found  it  no  homologation.  See  Kirx. 
Patrimony, 

FoL  Die.  z;.  i,^,  382.     P.  Falconer,  No  88.^.  60. 

*^*  This  case  is  reported  by  Harcarsc,  Fountainhall,  and  Sir  P.  Home,  voce 

Kirk  Patrimont, 


No  8o. 

A  l^bhop  bad 

changed  his 
vassals  from 
simple  to  tax- 
ward. 

His  successor 
brouj|rht  t 
reduction,  in 
the  mean 
time  receiv- 
ing the  canon* 
Found  that 
this  was  no 
homologa- 
tion ;  for,  till 
the  charter 
should  be  re- 
duced, he 
could  claim  no 
more  than 
the  canon. 
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1734.    January. 

Sir  John  Home  of  Manderston  against  Margaret  Tatlor,  and  her  Husband, 

• 

A  TACK  let  to  a  woman,  secluding  assignees,  being  reducible  upon  Ber  mar- 
riage, it  was  found,  that  the  letter's  accepting  several  year's  rent  from  the  hus- 
band was  no  homologation  to  bar  reduction ;  because^  while  the  tenant  was  in 
possession,  he  could  do  no  other  than  take  the  rent ;.  and  the  accepting  of  it 
from  the  husband  was  doing  no  more  than  taking  payment  of  what  was  due  to 
him,  without  any  intention  to  pass  from  his  privilege  of  reduction.  See  Ap- 
pendix. 

FoL  Die*  V.  I.  p.  382. 


No  82. 

A  person  in 
his  teitameat 
nominttcd 
his  eldest  son 
to  be  his  exe» 
tutor,  ap- 
pointing him 
to  R)anage 
certain  tacks, 
and  10  ac* 
count  for  the 
profits  to  his 
mother. 
The  son  sur- 
vived his 
father  only 
a  year,  during 
ivhich  time 
he  accounted 
to  bis  mother 
for  the  rents 
falling  due. 
On  his  death, 
his  heir  re- 
fused to  ac- 
count ibr  the 
rents,  on  the 
ground, that 
his  predeces- 
sor's father 
could  not  dis- 
pone tlic  treks 
by  tcstan-tiit. 
The  Lords 
found  that 
the  execuior 
had  homul.)- 
gated  the  us- 
tametit,  and 
theiefore  re- 
pelled his 
bcir's  defence- 


1743.    December  14. 
FoRDYCE,  and  his  Tutor-inJaw,  against  The  Reh€t  and  younger  Children 

of  FoRDYCE. 

George  Fordtce,  some  time  Frovost  of  Aberdeen,  did,  hy  his  testament, 
nominate  his  eldest  son  and  heir  to  be  his  executor,  and  universal  intrbmitter, 
and  further  appointed  him  to  manage  certain  leases  of  the  estate  of  Marisball, 
which  he  had  from  the  York  Buildings  Company,  to  make  up  accounts  of  his 
intromission  with  the  rents  of  the  said  lands  yearly  during  the  subsistence  of 
the  tacks,  and  after  deduction  of  the  rent  payable  to  the  Company  and  charges, 
and  of  L.  200  Scots  yearly  for  his  own  pains,  to  account  for  the  profits  to  his 
mother,  the  relict,  for  the  maintenance  and  education  of  the  younger  chil. 
drcn. 

After  the  testator's  death,  the  said  eldest  son  accepted  the  nomination  of  exe- 
cutor, confirmed  the  testament,  entered  upon  the  management  of  the  leases, 
and  settled  an  account  with  his  mother  of  the  rents  that  fell  due  the  first  year 
after  his  father'^s  death,  in  which  he  debited  himself  with  the  produce  of  the 
lands,  took  credit  for  the  rent  and  charges,  fitc.  and  for  the  L.  200  allowed 
himself  for  parns;  and  the  docquet  bore  the  balance  to  be  paid  to  Mrs  Fordyce 
for  the  maintenance  and  education  of  the  younger  children. 

The  eldest  son  dying  before  another  year  became  due,  leaving  an  infant  son^ 
the  tutor  refused  to  account  for  the  next  year  till  he  should  have  a  decree  for 
his  warrant ;  and  to  the  process  brought  against  him  at  the  instance  of  the  relict, 
objected^  'ibat  the  Provost  could  not  dispose  of  the  leases  or  the  profits  which 
were  thence  to  arise  after  his  death  by  testament. 

And  the  pursuer  having  replied,  upon  the  homologation  of  the  defender's 
father  the  heir,  by  the  account  aborve-mentioned,  the  Lords  •  siistained  the 
reply  ;'  although  it  was  argued,  that  a  null  right  conveyed  nothing,  and  that 
an  heritable  right  cannot  be  conveyed  by  acts  and  circumstances  inferring  the 
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HOMOLOGATION. 
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consent  of  thelieiv,  but  brfy'by  a  direct  conveyance  in'writ }  for  example,  sup- 
pose that  a  man  should,  in  hu  testamexit,  dispone  a- part  of  Jhisiand^state,  and 
that,  after  bis  death,  his  heir  should,  on  the  narrative  of  such  disposition,  pay 
•ne  year's  rent  thereof  to  the  disponee,  the  disposition  would  niJt  by  such  homo- 
logation be  rendered*  effectual  For  the  Lords  consideredthe'caseof  a  tack  to 
be. different,  which,  as  it  reqiares  no  particular  form  of  deed. to  its  <:onveyaDce» 
may  bei  supported  by  an  act  of  the  heir,  approving  his  father's  xleed.. 

Fol.  Die.  «.  3/^*  273.    KiiiefT^fn,  (Homolocatiow-).  A&  i*/i^*  255. 
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1760.    yWjfis.:,  .,.;..   - 

Christian  Anoeksom  gainst  Akd&ew  and  Will^^m  A^okrsoks. 


-'    t 


WiLLi^M  Anberson  executed  a  disposition  of  his  lands  of  Rasbicgrain,  in 
favour,  of  William  Anderson,  his  brother's  second  son,  passing  by  Andrew,  the 
eldest ;  burdening  him  with  payment  of  a  legacy  of  L.  50  Sterling. to  Chris- 
tian Anderson,  his  niece.  This  disposition  was  confessedly  executed  upon 
death-bed ;  and  therefore  Williqm»  the.  ^sponee,  Agreed  to  give  up  the  lands 
to  bis  brother  Andrew^  Fqr  that  purpose  he  ^executed  a  deed,  by  which  he 
renounced  and  gave  up  all  right  or  title  he  could  have  to  the  lands  by  virtue 
of  this  disposition,  in  favour  of  Andrew.  After  this  renunciation,  th^re  fol- 
lows a  clause,  bearing,  That  in  case  Andrew  should, think  proper  to  make  uj) 
his  titles  upon  the  procuratory  of  resignation  contained  in  this  disposition,  Wil- 
liam dispones  to  him  the  lands  as  contained  in  the  said  disposition,  and  assigns 
to  him  the  procuratory,  &.c.     He  then  provides  in  the  following  words :  ^  It  is 

•  hereby  declared,  That  my  granting  this  present  right  and  disposition  to  my 

•  brother,  -and  his  accepting  thereof  ^from  me/  shall  not  subject  him  or  me  to 

•  the  payment  of  any  of  the  legacies  with  which  the  said  disposition  is  burden- 

•  ed;  and  particularly,  that  my,  said  brother  shall  be  obliged  to  free  and  relieve 

•  me  thereof-' 

Andrew  executed  the  procuratory  contained  in  this  disposition,  and  was 
thereupon  infeft.  Christian  Anderson  brought  a  process  against  both  the  bro- 
thers, for  payment  of  the  legacy  left  ta  her  by  her  uncle ;  and  the  Lords  found 
Andrew  liable,  but  pronounced  no  judgment  with  regard  to  William. 

Pleaded  in  substance  lor  Andrew ;  That  the  disposition  in  question  was,  to 
all  intents  and  purposes,  null  and  void :  That  it  was  in  his  power  to  have 
brought  a  reduction  of  it ;  in  which  case,  the  pursuer*s  legacy,  as  well  as  the 
rest  of  the  disposition,  would  have-iaUan.€o  the  ground:  That  the  method  he 
took  to  make  up  his  titles  to  the  estate,  was  only  intended  to  save  the  expense 
of  a  service,  and  by  no  me^ns  t6  ratify  or  homologate  the  disposition :  That 
this  was  declared,  in  the  renunciation  itself,  where  it  was  particularly  provided, 
that  that  deed  should  by  no  means  be  understood  as  an  homologation  of  the  le- 

32  G  2 


No  83. 

A  person'  oa 
death-bed 
disponed  his 
lands  to  a 
younger  bro- 
ther with  the 
but  den  of  a 
legacy  to  his 
niece.    The 
disponee,  in 
consideration 
of  the  deed 
being  reduci- 
h\Q  capke  Ifcti, 
executed  a 
X  enunciation 
of  it  in  favour 
of  the  heir  at 
law,  and  with 
the  view  of 
saving  the  lat- 
ter the  ex- 
pense of  a 
service,  he 
assigned  to 
him  the 
procuratory 
in  the  disposi- 
tioHy  with  a 
clause  provi- 
ding, t£at  the 
granting  or 
acccptingthat 
right,  should 
not  subject 
either  of  them 
to  the  pay- 
ment of  any 
legacies. 
The  heir  be- 
in^  infeft  on 
this  procura- 
tory, the 
Court  found, 
that  having 
homologated 
the  disposi.  . 
tiois  he  waA 
liable  in  pay- 
ment of  the 
legacy* 
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No  83.       gacies :  Ttmt  Aftdjrew  hf^  a  sefNwate  rigfic  to  tfab  laod^i  wliftrh  lie  yirtaallf 

made  use  of  when  he  cootpelkd  William  to  grant  the  remi&ciatioii  in  qw^ 
tion. 

Anrwcrei  for  tbe  pursuer ;  That  deeds  executed  upon  deatb'-bcd  are  not  i^^ 
jure  null,  but  only  reducible  at  the  instance  of  tfhe  heir :  That  Wtlliain«  by 
conveying  tbe  procuratory  to  Andrew^  subjected  himaelf  to  fiiyfnent  of  the  le- 
gacies ;  and  Andrew^  by  accepting  of  this  conveyance,  became  bound  fts  his 
successor  whatsoever.  He.  undoubtedly  accepted  of  the  deed,,  because  he  took 
infeftment  on  the  precept  of  sasine  therein  contained  %  and  upon  that  title  pos« 
sesses  the  lands  of  Rashiegrain  to  this  day  :  That  .the^  declaration  contained  in 
the  disposition  cannot  be  regarded ;  for  that  the  defender  cannot  pretend  to 
take  advantage  of  the  disposition,  and  at  the  same  time  refuse  to  submit  to  the 
burdens  therein  contained. 

*'  In  respect  that  Andrew  Anderson  made  up  his  titles  to  the  lands  upon  the 
disposition  in  question,  and  possesses  thereupon,  therefore  find  him  liable  to  the 
pursuer  in  payment  of  the  legacy  of  L.  50  Sterling,  with  annualrent  and  penal- 
ty, as  contained  in  the  disposition  made  by  Rashiegrain/* 

Act.  Sir  Diroid  Dalryftfi.  ,  Alt.  Smflmim>,  Cierk,  XH/^rkL 

P.  M.  Fol.  Dk^  V.  3.  p.'  272.    Fac.  CoL  No  133.  p.  426^ 


No  84, 


*    •     * 


SECT.    VUL 
tlomologation  of  part,  whether  Homologatioa  of  the  wholfe* 


1607.    March  4.        Lord  Inchaffray  against  OLiphant-^ 

A  DECREE  arbitral  being  partly  ultra  vires^  this  nullity  will  not  invalidate  the 
decree  so  far  as  intra  vires^  nor  will  the  parties  obtempering  the  decree,  so  far 
as  effectual,  be  understood  a  homologation  of  that  part  which  is.nuU* 

FoL  lUc.  V.  1.  p.  382.    Haddington^  MS. 

♦^*  See  this  case,  No  i.  p.  5063* 


.  1662.    November  22.            PRmRQSE  against  Duie. 

No  85. 

tbiTof  a^de^  Primrose  having  pursued  a  reduction  of  a  decreet  arbitral  betwixt  him  and 

crcearbitTa!  Duie,  the  said  Duie  aUeged  homologation  of   the  decreet,  by  acceptance 


5ect.  ^ 


HOMOLOGATTOW: 


Slo^ 


and  pkymeat  of  a  pnreeept  directed  to  him  by  Primrose,  for  payment  of  a 
part  of  tbe  sum  contamtd  in  the  decreet,  bearing  expressly  to  be  in  satis- 
fivctidii  of  a  part  of  the  decreet ;  which  was  found  relevant,  and  admitted  to 
Dtite's  probation^;  ftnr  provilag  whereof,  Duie  produced  the  precept,  acceptance, 
and  dischai^e.^-^Ir  was  alkgedy  That  the  writs  produced  proved  not  to  the  ho- 
mologation of  the  decreet  as  to  the  article  controverted,  being  the  freight  of  a 
vessel,  which  Daie  offered  to  prove  to  have  been  decerned  to  have  been  within 
the  third  part  of  the  just  avail,  and  the  precept  bore  payment  of  five  dollars^ 
decerned  for  the  deterioration  of  the  tackling,  by  virtue  of  a  promke. 

Th£  Lords  having  considered  the  decreet  arbitral  and  precept,  found  it  prov- 
ed not  the  homologation  as  to  the  point  in  questioTT,  because  the  decreet  con- 
tained dK^erse  heads.  The  precept  bore  to  pay  the  deterioration  of  the  tackling, 
and  bore  e:rpress!y,  that  the  same  was  uncontraverse^  and  founded  upon  the  de-^ 

fender's  promisc*^ 

FoL  Dw.  V.  t.p.  38 jf.    Stair^  i).  i.  p.  144, 


1663.    Tehmary  ^f .        Anna  Wardlaw  against  Frazeh  of  Kilmundic^ 

Am>REW  Wakd^aw  having  a*  wads^  upon  some  lands  of  the  Lord  Frazer, 
^e  debtor  raised  susptension  of  multiplepoinding  against  Anna>  sister  and  heir  to 
the  said  Andrew  Wardlaw,  and  Frazer  of  Kilmondie,  prcteiHiing  right  by  a  le- 
gacy from  tbe  defunct  to  the  saW  sum.— The  heir  alleged.  That  it  could  be  li- 
able to  no  legacy,  being  heritable.— The  deffeiider  answered,  imo.  The  legacy 
was  made  in  proeinstu  be/U,  where  there  was  no  occasion  to  get  adirice  of  the 
formal  and  sccmrcway  of  disposing  of  the  wadset,  but  the  will  of  the  defunct 
appearing  in  to  castr^  it  must  be  held  as  effectual  as  Ustamentum  inilitare  in  pro^ 
cinctUj  which  need«  iw)  solcmnitie*.  idly.  The  heir*s  husband  hath  homologat- 
ed the  legacy^  by  discounting  a  pact  thereof.-^It  was  answered.  That  no  testa- 
nient  whatever  ca»  reach  heritable  rights  with  ns.  jrf/f.  That  the  homologa- 
tion of  the  husband  cannot  prejudge  his  wife  nor  himself,  quoad  reliqimm  not 
discounted* 

Thk  Lords  found  the  heirs  hod  only  right,  except  in  so  far  as  the  husband 
had  homologated  the  legacy,  which  they  foand  to  prefer  the  legatar  to  the  whole 
benefit  the  husband  could  have  thereby  jure  mariti,  but  not  to  prejudice  the- 
wife  thereafter.    See  T£stam^ent. 

F^L  DiCk  V.  1.  p.^  382.    Stair,  v.i.p.  186. 
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quoad  one  of 
many  articles, 
not  sufficient 
to  bomolo* 
gate  the 
whole. 


No  85. 

An  heir  ha« 
ving  paid 
pait  of  a  Ie« 

facj  of  aa 
eritable 
bond,  the 
whole  legacy 
was  sustain, 
ed, though 
otherwise 
nuiU 


i68a,    January.        Erskine  against  Erskike  of  Balgownie. 

Sir  John  Erskine  of  Balgownie  having  granted  a  bond  of  provision  to  his 
\^^'s  children,  Jwheteby  every  one  of  theiii  was  provided  to  2000  merks,  and 


No  87. 

a  person  on 
death-bed 
executed  a 
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No  87. 

bond  of  pro- 
vision in  fa- 
vour of  luf 
younger  chil- 
dren.    Pay- 
ment made 
by  the  heir 
to  some  of 
the  children, 
found  a  ho- 
molof^ation 
Mi  to  the  ic;^^ 


that  such  of  the  diildren  as  should  die,  their  portions  should  eccresce-^to  the  sur-* 
vtvors ;   George  Er&kine,  one  of  the  children,  [Hirtues  his  brother  Sir  John  for 
payment  of  his  own  portion,  contained  in  the  bond  of  provisioo,  and  for  that 
part  of  hi^  brother  James's  portion  that  was  resting  the  time  of  his  decease.— 
Alleged  £oT  the  defpoder,  That  the  bond  being grapted  by  his£ither  upon.dieath* 
lt>ed,  itx:ould  not  oblige  hixu  who  was  his  heir;;  and  Aipoa  that  groiind  he  had 
raised  a,reduction'of  the  bond,  which  he  now  repeated. — Aaswere4%  That  the 
pursuer  could  not  reduce  the  bond  as  bein^  granted  upon  death-bed^  because  as 
to  James's  pgition,  he  had  hotuologated  the  same,  in  so  fsg:  as  he  h^  paid  a  part  of 
^h^  suni,  which  the  Lords  have  already  sustained  as  a  sufficient  homologation 
to  make  the  pursuer  liable  for  the  jeinainder,;  .as  also,  ^hat  he  .had  homologated 
the  bond  as  to  the  whole  provisions^  in  so  far  as  he  had  paid  several  of  the  chil- 
dren tb^ir  provieiions,  conform  to  the  bond,  and  ha^  taken -their  discharges; 
and  by  payment  of  any  of  the  children's  provisions,  he  did  thereby  acknow>. 
ledge  and  h(;niologat,e.the  whole  bond,  and  it  iqust  be  effectual  not  only  in  favour 
of  the  children  to  whom  he  paid  a  part  of  their  provisions,  but  also  to  the  other 
xhildren,  aU  their  provisions  being  contained  in  one  bond  j  and  his  approving  and 
.bomolQ;^ating.of  it  as  to  a  part,  must  be  reputed  a  liomologation  as  to  the  whde, 
nam  nm0  potest  approbate  et  reprobare  one  and  the  same  writ ;    and  if  the 
l}ond  be  effectual  as  to  a  part,  it  must  be  eifectual  as  to  the  whole.     A3  also  the 
jdefender,  by  a  missive  letter  after  his  majority,  writes  to  the  pursuer  that  the 
account  might  be  stated  betwixt  them  whfit  he  was  .due  ;  for  the  pursuer  being 
major,  it  was  fit  accounts  should  be  cleared,  that  what  was  otviog  might  he 
p^id,  by  which  he  clearly  acknowledges  the  debt — Replied,  That  the  pursuer's 
paying  any  of  the  c;hildren  is  no  hoipologation  of  the  bond  as  to  ihe  rest  of  the 
children  ;  for  what  he  did  to  some  of  the  children  upon  the  account  of  person- 
al affection,  or  upon  some  other  consideration,  cannot  oblige  him  to  pay  the 
otheir  children  their  portions  ;  for, if  the  bond  had  been  null,  as  wanting  writer's 
name,  and  witnesses,  and  date,  or  other  intrinsic  nullities,  if  the  pursuer  had 
paid  any  one  of  the  children  their  portions^containcd  in  iuch  a  bond,  which  did 
not  at  all  oblige  him,  he  .coul4  not  havp  repeated  it ;  ^r  iiowever,  if  he  had 
paid  a  part  of  the  portion,  that  might  import  an  homologation  as  to  the  re- 
mainder of  the  sum,  yet  that  wilji  pot  oblige  hinj  to  pay  the  other. children 
tlieir  portions ;  for  albeit  the  portions  be  contained  all  in  one  bond,  yet  they 
^xtjura  penitus  desperala^  whei^qof  the  hopiologation  of  one  cannot  be  under- 
stood to  be  an  homologation  of  the  other,  albeit  in  the  same  writ,  as  was  found 
in  the  case  pf  ;i  decreet  arbitral,  P^-ingle  against  Duie,  No   85.   p.   5702. 
where  the  homologation  of  a  decreet  arbitral  quoad  one  of  many  articles  of  dif- 
.ferent  natures,  was  found  not  sufficient  for  the  whole ;  and  a  discharge  is  pro- 
perly no  homologation,  because  th?  design  of  a  discharge  is  not  contrabere  sed 
distrabere  olUgationan,  for  every  understanding  man  will  take  a  discharge  of  an 
obligation,  albeit  it  were  never  so  small  or  invalid,  of  purpose  to  free  him- 
self of  any  trouble,  and  has  been  frequently  so  decided^  and  particularly  Sir 
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George  M'Kenzie  against  Mr  John  Fairholra,  No  25.  p.  5639.  ;  and  Far-  No  871 
quhar  against  Gordon,  No  65.  p.  5685.  where  a  minor,  pursued  for  relief  of  a 
8  um  after  he  was  major,  was  found  not  to  infer  homologation  by  taking  a  dis- 
charge quia  distrabebat  non  contrabebat  obligatioHem  i  and  homologation  being 
only  but  presumption  of  a  party's^  intention  to  approve  a  deed,  it  cannot  be 
understood  approbation  and  acknowledgment  of  the  deied  so  as  to  oblige  the 
party,  if  it  can  be  ascribed  to  any  other  cause  ;  and  the  reason  .wfay  the  de- 
fender paid  some  other  of  the  children  their  portions^  albeit  he  was.  not  obliged, 
was,  because  not  only  they  were  provided  to  2000-  merks  of  portion  by  the 
bond  of  provision,,  but  al:)0  the  fiither  had  disponed  to  them  a  part  of  the  price 
that  should  be  gotten  for  the  wood  of  fiallqphery  for  augmenting,  of  their  por- 
tions, and  upon  the.  consideration  that  the  children  to  whom  he  paid  the  porw 
tions  did  quit  any  interest  they  could  pretend  to*  any  part  of  the  price  of  the 
wood  of  Ballquhery,  conform  to  a  particular  agreement  betwixt  tbenn  the  pur^ 
suer  and  his- curatops  ha^e  paid  them,  their  portions  contained  in- the  bond,  and 
the  pursuer  is  content  to  pay  the  defender  his  portion  on- the  same  terms;  and  no 
respect  ought  to  be  had  to  the  letter,*  because  it  does  not  rdate  to  the  bond  of 
provisiop,  but  only  desires  that  accounts  may  be  cleared  betwixt  them  >  an4 
there  were  other  things  betwixt  them  than  the  matter  of  their  portion  ;  for  the 
pursuer  had  given  out  some  thing  to  writers  upon  the  defender's  account,  and 
buying  some  necessaries  to  him  ;  so  that  the  letter  may  be  understood  on  these 
accoents  ;  and  albeit  it  were  to  be  understood  to  relate  to  the  bond  of  provi- 
sion, yet  that  can  only  be  in  the  same  terms  that  he  ps^id  the  other  children 
their  provisions  according  to  the  agreement,  which  was  to- pay  the  portion- con- 
tained in  the  bond  of  provision,  he  discharging  the  defender  of  any  interest  he 
could  pretend  to  the  price  of  the  wood  of  BalJquhery  ;  and  the  defender  oilers 
to  prove  by  the  cautioners,  and  other  persons  present  at  these  treatings  and 
eommunings,  that  the  deiender  would  never  condescend  to  pay  the  pursuer  his 
portion  on  any  other  terras  ;.  and  when  the  defender  wrote  the  foresaid  letter,  he 
sent  him  an  order  to  receive  some  money  in  part  of  what  was  due  to  him  from 
the  merchant  to  whom  he  sold  tlie  victual,  as  appears  by  the  letter  j  and  in  re- 
spect the  order  did  bear,  that  the  merchant  should  take  a  discharge  from  the 
pursuer  in  the  terms  of  the  foresaid  agfeement^  as  he  had  paid  the  other  chil- 
dren, which  the  pursuer  would  not  accept  of,,  but  sent  it  back ;  which  evinces 
that  the  defender  did  not  desig^  to  pay  the  portion  and  homologate  the  bond  on 
any  otlier  terms.— -—The  Lords  sustained  the  deeds  of  homologaxion,  in  so  far  as 
the  pursuer,  by  the  death  of  his  brother^  had  right  to  these  portions  the  time  of 
the  homologation ;  and  ordained  the  pursuer  to  be  furtlier  heard  if  the  hoftia- 
logation  was  sufficient  to  inake  the  bond  subsist  in  hiiii* 

i6%^.yanuary.^ — In  the  action  mentioned  in  January  1682,  at  the  instance 
of  George  Erskine  against  Erskine  of  Bal^onie,  his  brother,  it  being  fur- 
ther allc^cd^    That   the    provisions   being  to  several  children^  albeit  in  one 
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bond  of  pro- 
visioD  in  fa- 
vour of  lu« 
younger  chil- 
dren.    Pay- 
ment made 
by  the  heir 
to  some  of 
the  children, 
found  a  ho- 
moloj^ation 
itf  to  the  r^(. 


that  such  of  the  children  as  should  die,  their  povtlons  should  ficcresce^to  the  sur^ 
vivors ;   George  Erskinc,  one  of  the  children,  pursues  his  brother  Sir  John  for 
payment  of  his  own  portion,  coiitdined  in  the  bond  of  provisioo,  ^nd  for  that 
part  of  hii  brother  Jano^s's  portion  that  was  resting  the  time  of  his  decease. — 
jlUe^cd  for  the  defpuder,  That  the  bond  being  grafted  by  his  Either  upon.dieath- 
][>ed,  itxould  not  oblige  him  who  was  his  heir.;  i^ad  ^upoa  that  groiind  he  had 
raised  a.rediicUon'of  the  bond,  wjiich  he  now  repeated. — Aaswert^^  That  the 
pursuer  could  jiot  reduce  the  bond  as  being  granted  upon  death-bed ^  because  as 
to  James's  pgition,  he  had  hon[)ologated  the  same,  in  so  fig:  as  he  had  paid  a  part  of 
^hc  sunn,  which  the  Lords -have  already  sustained  as  a  sufficient  homologation 
to  make  the  pursuer  liable  for  the  jepaainder.;  jis  also,  ^hat  he, had  homologated 
the  bond  as  to  the  whole  provisions,  in  so  far  as  he  had  paid  ^several  of  the  chil- 
dren their  proviwons,  conform  to  the  boncj,  and  had  taken  ^their  discharges; 
and  by  payment  of  any  of  the  children*s  provisions,  he  did  thereby  acknow^ 
ledge  and  h^mologat^e.the  whole  bpnd,  ^nd  it  njust  be  effectual  not  only  in  favour 
,of  the  children  to  whom  he  paid  a  part  of  their  provisions,  but  also  to  the  other 
.children,  aU  their  provisions  being  conlained  in  one  bond  ;  and  his  approving  and 
homolqgating.of  it  as  to  a  part,  must  be  reputed  a  .lK>moIogatiQn  as  to  the  whde, 
,nam  nem§  potest  approbare  et  reprobare  one  and  the  same  writ ;    and  if  the 
hond  be  effectual  as  to  a  part,  it  must  be  effectual  as  to  the  whole.     A«  also  the 
jdefender,  by  a  missive  letter  after  his  majority,  writes  to  the  pursuer  that  the 
account  might  be  stated  betwixt  them  whfit  he  was  .due  ;  for  the  pursuer  being 
major,  it  was  fit  accounts  should  be  cleared,  that  what  was  ofri&g  might  be 
p^id,  by  which  he  clearly  apkuowledges  the.  dtbt.'^Replied,  That  the  .pursuer's 
paying  any  of  the  <;hildren  is  no  hoipologation  of  the  bond  as  Co  the  rest  of  the 
children  i  for  what  he  did  to  some  of  the  children  upon  the  account  of  person, 
al  affection,  or  upon  some  other  consideration,  cannot  oblige  him  to  pay  the 
other  children  their  portions  ;  for  jf  the  bond  had  been  null,  as  wanting  writer's 
name,  and  witnesses,  and  d;ite,  or  other  intrinsic  nuUities,  if  the  pursuer  had 
paid  any  one  of  the  children  their  portions^^conttined  in  ^uch  a  bond,  which  did 
not  at  all  oblige  him,  he  could  not  havp  repeated  it ;  ^x  Jiowcvcr,  if  he  had 
paid  a  part  of  the  portion,  that  might  import  an  homologation  as  to  the  re- 
mainder of  the  sum,  yet  that  wiljl  pot  oblige  hinj  to  pay  the  otherchildnen 
their  portion? ;  for  albeit  the  portions  be  contained  all  in  one  bond,  yet  they 
^xtjura  penitus  desperaia,  wher.qof  the  hopiologation  of  one  cannot  be  under- 
stood to  be  an  homologation  of  the  other,  albeit  in  the  same  writ,  as  was  found 
in  the  case  of  ^  ^creet  arbitral,  P;-ingle  against  Duie,  No   85.   p.   5702. 
where  the  homologation  of  a  decreet  arbitral  quoad  one  of  many  articles  of  dif- 
ferent  natures,  was  found  not  sufficient  for  the  whole ;  and  a  discharge  is  pro- 
perly no  homologation,  because  th.e  design  of  a  discharge  is  not  contrahcre  led 
distrahere  ohligationan,  for  every  understanding  man  will  take  a  discharge  of  an 
obligation,  albeit  it  were  never  so  small  or  invalid,  of  purpose  to  free  him- 
self of  any  trouble,  and  has  been  frequently  so  decided,  and  particularly  Sir 
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George  M'Kenzie  against  Mr  John  Fairholm,  No  23.  p.  5639.  ;   and  Far-      No  &71 
qiihsr  against  Gordon,  No  6^.  p.  5685^  where  a  minor,  pursued  for  relief  of  » 
sum  after  he  was  major,  was  found  not  to  infer  homologation  by  taking  a  dis- 
charge quia  distrabebat  nqn  contrabebat  obligationem  }  and  homologation  being 
only  but  presumption  of  a  party's^  intention  to  approve  a  deed,  it  cannot  be 
understood  approbation  and  acknowledgment  of  the  deed  so  as  to  oblige  the 
party,  if  it  can  be  ascribed  to  any  other  cause  ;    and  the  reason .  why  the  do- 
fender  paid  some  other  of  the  children  their  portions^  albeit  he  was,  not  obliged, 
was,  because  not  only  they  were  provided  to  oooo-  merks  of  portion  by  the 
bond  of  provision,-  but  also  the  father  hadr  disponed  to  them  a  part  of  the  price 
that  should  be  gotten  for  the  wood  of  Ballq.uhery  for  augmenting,  of  their  por- 
tions, and  upon  the.  consideration  that  the  children  to  whom  he  paid  the  por«« 
tions  did  q.uit  any  interest  they  could  pretend  ta  any  part  of  the  price  of  the 
wood  of  Ballcjuhery,  conform  to  a  particular  agreement  betwixt  them^  the  pur- 
suer and  his- curators  have  paid  them,  their  portions  contained  in- the  bond,  and 
the  pursuer  is  content  to  pay  the  defender  his  portion  on  the  same  terms.;  and  no 
respect  ought  to  be  had  to  the  letter,,  because  it  does  not  relate  to  the  bond  of 
provisiop,  but  only  desires  that  accounts  may  be  cleared  betwixt  them  ;  an4       j^. 
there  were  other  things  betwixt  them  than  the  matter  of  their  portion  ;  for  the 
pursuer  had  given  out  some  thing  to- writers  upon  the  defender's  account,  and 
buying  some  necessaries  to  him  ;  so  that  the  letter  may  be  understood  on  these 
accounts  ;  and  albeit  it  were  to  be  understood  to  relate  to  the  bond  of  provi- 
sion, yet  that  can  only  be  in  the  same  terms  that  he  paid  the  other  children 
their  provisions  according  to  the  agreement,  which  was  to  pay  the  portion  con- 
tained in  the  bond  of  provision,  he  discharging  the  defender  of  any  interest  he 
could  pretend  to  the  price  of  the  wood  of  Ballquhery  ;  and  the  defender  offers 
to  prove  by  the  cautioners,  and  other  persons  present  at  these  treatings  and 
eommunings,  that  the  defender  would  never  condescend  to  pay  the  pursuer  his 
portion  on  any  other  terms  ;.  and  when  the  defender  wrote  the  foresaid  letter,  he 
sent  him  an  order  to  receive  some  money  in  part  of  what  was  due  to  him  from 
the  merchant  to  whom  he  sold  tlie  victual,  as  appears  by  the  letter ;   and  in  re. 
spect  the  oider  did  bear,  that  the  merchant  should  take  a  discharge  from  the 
pursuer  in  the  terms  of  the  foresaid  agfeement^  as  he  had  paid  the  other  chiU 
dren,  which  the  pursuer  would  not  accept  of,,  but  sent  it  back  ;  which  evinces 
that  the  defender  did  not  desigA  to  pay  the  portion  and  homologate  the  bond  on 
any  otlier  terms.— —The  Lords  sustained  tlae  deeds  of  homologation,  in  so  far  asi 
the  pursuer,  by  the  death  of  his  brother,  had  right  to  these  portions  the  time  of 
tlie  homologation  ;  and  ordained  the  pursuer  to  be  furtlier  heard  if  the  hotna- 
logation  was  sufficient  to  make  the  bond  subsist  iu  him* 

\(A6.  January.^ — In  the  action  mentioned  in  January  1682,  at  the  instance 
of  George  Erskine  against  Efskine  of  Bal^onie,  his  brother,  it  being  fur- 
ther alleged^    That   the    provisions    being  to  several  childreuf  albeit  in  one 
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bonds^  so  that  the  payment  made  to  one  of  the  children  cannot  be  understood 
ix)  be  a  deed  of  homoK^gation  in  favours  of  the  rest,  and  the  missive  letter  writ- 
ten by  the  defender  to  the  pursuer  cannot  import  an  homologation,  seeing  it  has 
no  relation  to  this  bond^  but  in  the  general  desires,  that  the  pursuer  would  clear 
counts  after  his  majority ;  and  at  several  communings  the  defender  did  always 
dedane,  that  he  would  pay-ao  more  to  the  pursuer  but  his  own  proportion  of  the 
bond  of  provision,  which  was  aoo  merks ;  and  the  taking  of  a  discharge  from  any  of 
the  children  of  their  provision  contained  in  that  bond,  can  import  no  homolo- 
^tion  as  to  the  rest,  because  by  the  taking  of  g  discharge  there  was  only  ani^ 
mus  distrabendi  et  non  contrabcndi  dbUgeUionem  ;  and  it  being  free  for  the  de- 
fender ^either  tp  pay  or  not  as  he  thought  fit,  the  paying  of  one  of  the  chil- 
4rep  their  portions  contained  in  the  bond  of  provision,  will  not  make  him  liable 
for  the  rest,  as  in  t\it  case  of  a  decreet  arbitral  contaming  several  heads,  an  act 
of  homologation  of  fi  p^rt  of  the  decreet  arbitral  will^  not  import  an  homolo- 
gation   of    thp  rrst,    if  they  be  distinct  heads,    as  was    decided.   Primrose 
against    IXrie,    No   85.  p.   5702. ;    and    acts    of  homologation    which    are 
4>qt  simple  presumptions  of  law,  are  not  to  be   inferred  but  by  such  deeds  as 
can  adniit  df  no  other  construction,  as  is  clej^r  by  several  decisions  j  and,  par- 
ticularly.   Sir  George  M*Ken2ie  against   John  Fairholm,   No  23.  p.  5639. 
where  in  a  reduction  of  a  bond  upon  minority,  granted  by  Sir  George  NPKea- 
Itie,  as  cautioner  for  his  father,  it  being  alleged  he  could  not  reduce  the  bond, 
having  homofogafed  the  same  by  accepting  of  a  discharge  of  the  annnalrent 
after  his  majority,  the  Lords  found  that  the  discharge  imported  no  homolo- 
gation unless  it  were  instructed  that  the  defender  paid  the  annualrents  out  of 
his  own  money.     And,  in  the  case  of  Farquhar  of  Tonely  against  Gordon, 
No  65.  p.  5685.  where,  in  a  reduction  of  a  bond  upon  minority  and  lesion, 
the  Lords  found   the  cautioners  pursuing  for  and  obtaining  a  decreet  of  re- 
lief, to  be  no  homologation  to  exclude  reduction,  quia  distrabehat  non  contra^ 
Jyebat  obligationem  ;  and  albeit  the  defender  did  pay  some  of  the  children's  pro- 
risons  and  did  take  a  discharge  thereof,  it  was  not  only  in  satis&ction  of  their 
proportions  of  the  bond  of  provision  granted  to  them  by  their  father,  but  of  all 
that  they  could  ask  or  claim  of  the  defender,  their  brother,  any  manner  of  way, 
and  parricularly  of  their  share  of  the  wood  whereunto  likewise  they  pretend 
right ;  and  the  defender  was  always  willing  to  have  paid  the  pursuer  his  pro- 
portion of  his  father's  bond  of  provision,  providing  he  would  grant  a  discharge 
of  what  he  could  ask  or  crave,  as  succeeding  to  his  other  brothers  and  sisters, 
and  his  proportion  of  the  wood,  or  any  other  manner  of  way :  As  also  the  ft- 
ther,  by  a  warrant  under  his  hand,  did  empower  the  tutors  to  restrict  the  bond 
of  provision  if  they  found  cause  j   and  accordingly,  after  the  father's  decease^ 
the  tutors  and  the  mother  having  considered  the  debts,  and  that  the  arrears 
thereof  would  be  much  more  than  the  rents  of  the  lands  during  the  mother's 
lifetime,  who  is  yet  alive ;    and  therefore  the  tutors,  by  a  contract  and  agree* 
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ment,  did  disburden  and  free  the  defender,  the  heir,  of  the  wood,  and  accres-  No  87. 
sing  portions  ;  and  the  mother  was  to  educate  and  maintain  the  children  for  the 
annualrent  of  their  portions ;  and  it  was  provided,  that  in  case  the  heir  should 
reduce  his  father's  bond  of  provision,  or  refuse  to  pay  to  every  living  child  at 
their  majority,  their  proportions  of  the  bond  of  provision,  in  that  case,  he 
should  be  liable  to  his  mother  for  his  own  aliment,  and  for  the  annualrents  of 
all  the  children's  portions,  notwithstanding  they  discharged  the  same  in  his  fa- 
vours; and  in  case  that  any  of  the  rest  of  the  children  did  quarrel  the  tutors 
agreement,  that  they  should  be  liable  to  the  heir  for  whatever  the  law  did  allow 
Sox  their  aliment,  maintainance,  and  education,  during  their  residence  with  their 
mother ;  and  according  to  that  agreement,  the  defender  did  pay  two  of  the 
sisters  their  proportions  of  the  bond  of  provision,  but  no  part  of  the  wood 
nor  accressing  portions.  Answered^  That  there  being  a  bond  of  provision 
granted  to  all  the  children,  and  it  being  acknowledged  and  homologated  by  the 
defender,  by  payment  making  to  one  or  more  of  the  children  of  their  propor- 
tions, it  does  so  far  import  his  consent  and  acquiescence  to  the  bond«  that  he 
cannot  quarrel  it  as  to  the  rest  of  the  children,  seeing  quod  approbat  non  repro^ 
bat ;  as  in  case  a  minor  should  pay  a  part  of  a  sum  contained  in  his  bond  after 
his  majority,  it  is  such  an  homologation  that  he  cannot  question  the  res ;  and 
ailbeit  voluntary  payment  by  an  apparent  heir  will  not  import  a  behaviour,  nor 
make  the  apparent  heir  liable  for  the  debt,  yet  xhe  case  differs  when  payment 
is  made  in  relation  to  a  preceding  obligation ;  in  which  case,  the  payment  of  a 
part  imports  a  homologation  ^  and  the  case  of  Primrose  and  Dowie  does  not 
meet  this  case,  because  the  decreet  arbitral  was  in  relation  to  several  particulars, 
that  vfert, penkus  desperata^  and  therefore  the  homologation  of  one  part  there- 
of was  not  extended  to  the  rest,  and  the  defender's  payment  of  a  part  of  the 
sums  contained  in  the  bond  of  provision  to  the  other  children,  can  be  attribut- 
ed to  no  other  cause,  nor  admit  of  any  other  construction  but  to  be  an  homo- 
logation an'd  acknowledgment  of  the  whole  bond,  being  the  same  and  indivi- 
^dual  right,  especially,  being  conjoined  with  the  defender's  missive  letter,  by 
which  he  desires  the  pursuer  to  state  accounts  as  to  what  was  then  resting  to 
him ;  and  the  other  decision  does  not  meet  this  case,  for,  as  to  the  case  of 
M'Kenzie  against  Fairholm,  the  Lords  found  that  the  son,  who  was  cautioner 
for  his  father,  accepting  of  a  discharge  of  annualrent  after  his  majority,  did 
not  import  an  homologation,  because  the  discharge  did  not  bear  that  the  son 
liad  paid  the  annualrent,  but  that  it  was  paid  by  the  principal  debtor  j  nor  that 
other  case  of  Farquhar  against  Gordon,  because  the  Lords  found  a  minor 
might  secure  himself  either  by  reduction,  or  by  an  action  of  relief,  and  that 
both  actions  were  compatible ;  and  the  father  did  give  no  warrant  to  restrict  the 
bond  of  provision,  but  having  only  signed  a  blank  paper,  in  order  to  the  filling: 
up  the  inventory  of  some  moveable  goods,  the  tutors  did  unjustly  fill  up  a 
warrant  to  themselves  to  restrict  the  cbildren's  provisions  ;  whereas  all  that  the 
defender  designed  by  signing  of  the  blank  paper,  was  in  order  to  tie  filling  u^ 
Vol.  XIV,  3^  I> 
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^o  *'7*       an  inventory  of  some  moveables,  as  appears  by  a  note  written   upon  the  head 

of  the  paper,  bearing  to  be  an  inventory  of  the  goods  disponed  to  a  i^ank  per- 
son for  L.  600  Scots  ;  and  the  father  was  so  far  from  designing  that  the  chil« 
dren's  portions  should  be  resihcted,  that  by  his  testament  he  recommends  to 
his  son  and  to  his  tutors  and  curators,  that  they  should  timeously  and  faithtully 
make  payment  to  the  children  of  their  provisions,  as  be  would  expect  the  bles- 
sing of  God  upon  the  rest  oF  his  estate.  The  Lords  found,  by  the  writs  pro- 
duced, that  the  defender  hath  homologated  the  bond  of  provision,  not  only  in 
relation  to  the  ottier  children,  but  also  in  relation  to  the  pursuer,  without  respect 
•to  any  restriction,  and  therefore  sustain  the  bonds  of  provision  with  the  ^ubsti-* 
tutions. 

FoL  Die.  V.  I.  p.  382.    Sir  P.  Home,  MS.  v.  i.Ne  106.  ^  v.  2.  No  774. 

♦^*  Harcarse  reports  the  same  case : 

Erskine  of  Balgownie  having  left  a  bond  of  provision  to  his  five  younger 
children  of  2000  merles  to  each  of  them,  with  a  mutual  substitutiojn,  George 
Erskine,  the  only  survivor  of  the  five,  pursued  his  eldest  brother  for  his  own 
2000  merks,^  and  for  the  shares  of  others  that  had  accresced  to  him  by  the  sub- 
stitution. 

Alleged  for  the  defender ;  That  the  bond  was  granted  in  lecto. 

Answered  for  the  pursuer  j  That  a  bond  of  provision  was  debitum  naturale. 
2.  The  defender  had  homologated  it,  by  paying  the  shares  of  two  of  the  chil- 
dren, and  by  writing  a  letter  to  the  pursuer,  desiring  he  might  state  his  debt; 
and  there  was  no  other  ground  of  debt  between  them  but  the  bond  of  pro- 
vision. 

Replied  for  the  defender ;  The  two  children  got  only  payment  of  their  2000 
merks  a-piece,  and  nothing  by  the  substitution,  though  one  share  had  then  ac- 
cresced, and  the  defender  is  content  to  pay  the  pursuer*s  2000  merks,  if  he  will 
pass  from  the  benefit  of  the  substitution  and  accrescence.  2.  The  bond  being  in 
favours  of  distinct  persons,  must  be  considered  as  so  many  distinct  obligements ; 
so  as  the  acknowledgment  of  one  does  not  import  acknowledgment  of  all ;  nor 
does  the  letter  relate  to  the  bond  ;.and  all  that  was  intended  thereby  was  only 
to  state  an  account  about  the  pursuer's  own  provision  of  2000  merks. 

*  The  Lords  found  the  deeds  of  homologation  sufficient  to  sustain  both  the 
provision  and  the  substitution.' 

Harcarse^  (Homologation.)  No  506.  p.  141. 

%*  The  following  report  by  Fountainhall  is  connected  with  the  above  case. 

X 705.  Jan.  4 — ^Mrs  MargaretErskine  contra  J.  Erskine  of  Balgony, her  bro- 
ther.   She  pursues  him  for  payment  of  9500  merks,  contained  in  a  bond  of  provi- 
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sion  granted  bjF  her  father  to  her*  AUt^ed^  He  Has  raised  reduction  of  the  bond,  No  87. 
aft  gnmted  on  death-bol,  and  so  caanot  prejudge  the  heir.  Answered^  Our 
ancient  law  of  death-bed,  being  by  the  13  th  statute  of  King  William,  has  two 
cscepliiont^.  both  which  taloe  place  here,  vix.  unless  tlie  defunct  be  burdened  with 
the  debt ;  and,  idb^  unless  the  heir  consent ;  hxittta  est^  a  father's  providing 
lii»  joufiger  children  is  debkum  mUura^  and  a  very  just  and  rational  obligation  ', 
and  here  the  heir  consented^  in  so  far  as- he  gave  directions  to  the  writer  how 
to  draw  the  bond,  and  in^rt  sundry  clauses  id  his  own  favour,  of  substitution 
and  retum  in  case  of  irritaQcies^  and  presented  the  same  to  his  father  to  be  sub- 
scribed. 5^*0,  Bonds  <m  death-bed  are  sot  reducible,  if  they  depend  on  ante- 
cedent onerous  causes  as  this  did,  they  having  prior  bonds  of  provision,  which 
CA  the  gsanting.  of  this  were  cancelled ;  and  it  is.  expressly  given  in  lieu  of  what 
would  baye  belonged  to  them,  as  their  legitim,  and  by  their  mother's  third  of 
the  moveables ;  and  they  are  excluded  from  claiming  these,  in  the  very  bond 
itself.  Replied  to  the  JSrst^  King  William's  old  statute,,  allowing  bonds  on 
death-bed  for  paying  of  anterior  debts,  is  only  for  such  debts  as  had  3,  Jus  exi^ 
gcndi,  and  legal  compulsitors  to  force  payment;  but  the  natural  debt  of  pro- 
viding younger  children  hath  no  such  right  of  exaction ;  and  the  second  excep- 
tion of  the  heir's  consent  must  be  understood  of  a  positive  explicit  consent,  and 
not  of  an  illative  implied  on^^  inferred  frote  remote  and  conjectural  matters  of 
fact,  as  this  condescended  on  is  ;  for  why  might  not  the  defender  so  far  comply 
withr  bis  father,  as  at  his  desire  to  employ  the  writer  to  draw  up  a  bond  blank 
in  the  sum,  when  he  knew  perfectly,  that  so  long  as  he  did  not  formally  con- 
sent he  was  in  no  hazard  ?  aind  it  is  not  so  much  the  bond  he  complains  of,  as 
the  exorbitant  sum  his  father  fiilted  up  therein  ;  and  a  son^s  subscribing  witness 
to  his  father's  bond  on  death-bed  (which  is  a  more  explicit  act)  was  found  not  to 
infer  a  consent  in  a  late  case,  betwixt  Dallas  and  Paul,  No  55.  p.  5077. ;  and 
his  father  labouring  under  a  lent  disease,  he  knew  not  but  he  might  outlive  the 
'60  days,  now  set  as  the  period  of  death-bed.  3//^,  As  to  the  a/iterior  causes 
mermoncd  to  support  this  bond;  he'  \t  willing  it  stand  as  far  as  these  onerous 
causes  either  of  prior  provisions,  legitim,  or  the  mother's  share  wilt  go  j  but 
to  encroach  on  that  excellent  law  of  death-bed  by  remote  and  implied  consent, 
is  to  shake  the  foundation  of  our  properties.  And  in  the  Parliament  1672,  a 
proposal  being  brought  in,  to  empower  fathers  on  death-bed  to  burden  their 
estates  with  three?  or  four  years'  rent  towards  providing  their  younger  children,  it 
was  refused,  as  tending  to  weaken  and  subvert  the  ancient  families  of  the  land^ 
JFor  the  anterior  onerous  causes  of  the  mother's  third,  &c.  there  was  a  decision  cit- 
ed 4th  February  1665,  Beg  contra  Beg,  voce  Tutor  and  Pupil.  There  was  a  se- 
parate allegeance  proponed  for  making  the  heir  liable,  viz.  that  he  had  homolo- 
gated this  bond  of  provision,  by  transacting  with  one  of  his  younger  brethren 
whose  provision  was  in  the  same  bond^  and  taking  an  assignation  thereto ;  and 
both  being  in  eocUm  corpore  Ju'risy  he  cannot  reprobate  the  same,  the  whole 
bond  being  unumjus  individuutn  ;  and  that  it  was  so  decided  in  a  parellcl  case 
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betwixt  his  father  and  bis  uncle  in  January  1686,  where  Balgownie's 
discharge  from  one  of  the  sisters  of  her  part  of  a  bond  of  provision,  was  found 
to  homologate  the  bond  in  toto^  though  it  was  alleged  then,  that  the  aeverai 
portions  in  the  bond  were  to  be  considered  as  so  many  separate  bonds  of  pro« 
vision.  Answered,  An  heir's  paying  one  creditor,  and  refusing  another,  was 
never  sustained  as  a  passive  title ;  and  his  free  gratuity  and  bounty  to  one  of 
his  brethren,  can  never  bind  the  rest  upon  him^  The  Lords  at  first  found  it 
relevant  to  make  Balgownie  liable,  that  he  gave  directions  for  framing  this 
bond,  and  brought  it  to  his  father  to  be  signed ;  but  on  a  bill,  the  Lords  re»- 
considered  that  constructive  consents  might  be  dangerous,  and  that  he  knew 
not  the  sum  to  be  filled  up;  and,  he  complaining  it  was  immoderate  and 
exorbitant,  theiefore  they  remitted  it  to  the  Ordinary  to  be  farther  heard  how 
far  it  could  be  supported  by  the  claim  of  the  legitim  and  the  mother's  third; 
and  if  it  was  excessive,  considering  Balgownie's  estate  and  burdens,  or  if  it  was 
only  9  competent  and  rational  provision  effeiring  to  the  heritable  and  moveable 
fortune  he  left  behind  him. 

Founiahball^  v.  2.p^2$4^ 


No  88.      '^^'    ^'■^^T^' 


GoRSAR  against  Carmichael. 


A  husband 
granted  to 
his  wife,  not 
otherwise 
provided,  a 
liferent  pro- 
vision, which 
was  therefore 
found  not 
revocable  ^ 
yet  having 
iifatt^  re* 
voked  part 
of  it,  and  be* 
queathed  that 
part  to  his 
father,  the 
relict  dis- 
charged the 
debtor  of  an 
year's  annual- 
rent  of  the 
remainder. 
The  Lords 
found  this 
an  homolo- 
ration  of  her 
Eu'jband's 
levocatioQ* 


Alexander  Corsar  in  Dysart  gave  in  a  bill  against  his  son's  relict,  now  spouse 
to  George  Gowan  writer,  pretending  she  liferented  all  his  means,  and  cniving 
the  Lords  would  modify  to  him  an  aliment  out  of  it.— rJ^fi^rx^zfr,  If  the  son,  or 
the  son's  relict  be  bound  to  aliment  her  fathei-inJaw,  as  parents  are  bound  to 
aliment  their  son's  ? 

December  i. — ^Tbe  case  between  Anna  Carmichael  and  her  husband  against 
David  Corsar,  mentioned  2 7th  July  1687,  be;ng  reported  by  Kedford;  it  was 
alleged^  xmo^  Her  liferent  of  7000  merks  was  donati§  stante  matrimonio, — An* 
sweredy.  There  was  no  contract  of  marriage,  and  this  came  in  place  of  it ;  and 
though  the  husband  was  dominus  of  the  sum,  yet  it  was  limitatum  dominium^  he 
could  not  gratuitously  to  her  prejudice  assign  the  annualrent  of  3000  merks  of 
it  to  his  father*  arfo.  Alleged,  She  had  restricted  herself  to  the  annualrent  of 
4000  merks  by  a  discharge. — Answered^  Homologations  must  be  very  clear,  and 

the  discharge  is  opponed. ^Thk  Lords  found.  That  the  first  liferent  provision 

conceived  in  favour  of  Anna  CarraichaeU  taken  by  her  former  husband,  is  not 
a  revocable  donation,  there  being  no  former  provision  or  contract  of  marriage 
betwixt  them ;  but  remitted  to  the  Ordinary  to  hear  the  parties,  whether  the 
relict  got  right  to  other  debts  from  her  deceased  husband  after  the  said  liferent 
provision  ;  and  also  to  be  heard  upon  the  discharge  produced,  or  any  other 
ground  of  homologation  by  the  relict^  of  her  husband's  assignation  to  David 
Corsar^  his  father.  And  this  last  point  being  accordingly  debated,  and  again 
reported  by  Redford^  on  the  loth  of  February  1688,  the  Lorps  found  her 
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charging  Balfour  of  the  annualrent  only  of  400c  laerks,  as  a  part  of  the  7060  .No  8S* 
merks,  by  Tirtue  of  the  assignation  made  to  her  by  her  first  husband,  was  a  fao:- 
mologation  of  the  3000  merks  left  in  the  same  assignation  by  her  husband  to 
David  Corsar  his  father,  and  therefore  restricted  her ;  though  it  was  alleged  that 
homologations  must  be  explicit  and  express,  especially  against  women,  in  qui^ 
bus  ignorafUia  juris  excusatur  ;  and  that  her  husband's  heir  is  quarrelling  that 
assignation  in  a  reduction  ex  capite  lecti  ;  and  if  he  prevail,  then  she  may  -re< 
ctir  to  her  liferent  of  the  whole  7000  merks,  seeing  it  will  be 'then  ^/zvja  ^/z/a  ^ 
causa  non  sccuta*  ^  See  Husband  and  Wife. 

FoL  Die.  V.  I.  p.  383.    Fwntainball^  v.  1.  p.  4^1.  ^  485.  . 


SECT.    IX. 


Effect  of  Homologatk)n. 


1611.    Januaryi$^  Oraig  agmnst  MoNcaiEr. 


A  MONOR  haying  curatory,  and  in  his  roinodty.h^Ttng  made  a  bond  as  princin 
pal  or  cautioner  for  suias.  of  money^  (without  their  consent,)  after  his  perfect 
age  making  payment  of  ^  the  debt  or  annualrent,  or  any  part  thereof,  is  presum-» 
ed  to  have  ratified  it,  and  so  will  not  thereafter.be  heard  to  impugn  it. 

Fol*  Die.  V.  I.  p.  383.    Haddington^  MS.  No  2119. 


1671.    yune  28. .       Home  against  Loao  Justice  Ci,£kk. 

A  CONTRACT  subscribed  by  a  minor,  without  consent  of  curators,  feund  ho* 
mologated  by  a  decreet  of  registration .  of  the  contract,  obtained  by  the  minor 
after  his  majority. 

Fol  Dic.v.  I.  p.  383.    Stair^  • 

*^*  See  this  case,  No  67.  p.  5688. 


Nb  ^. 


Nbgoj.. 


1672.    December  10.        James  Mitchell  against  Margaret  Cwnmoham.  - 

No  91* 

Margaret  being  charged  to  make  payment  of  500  merks,  contained  ill  a    SttSiwnt' 
bond  subscribed  by  her  and  her  deceased  husband,  to  James  Mitchell,  did  sus*    ^^^  viduitf, 
pend  upon  this  reason,  That  she  had  subscribed  the  bond  stasUe  ma$fimon» 


57" 


HOMOLOGiniOBr^ 


Sect*  ^ 


.No  s^.^ 

found  to 
homolo^te 
a  bond  grant- 
ed by  a  wife 
stmmte  matrix 


ber  htisband^  and.  so  was  imlL*>*It  xras:  answered^  That  she  bud  ratified 
the  bondrjudiciidly,  and  givea  faftr  greit  oadi  nevir  to  edtnein  the  ctootrary, 
as  likewise  had  made  payment  t£  the  akumalrent  i  since  her  wkbwitj.— ^Thb 
Lords  did  find,  the  payment  of  the  annusdrent  relevant  to  make  her  liable^  bat 
did  not  give  their  interlocutor  upon  her  judicial  ratification  and  solemn  oath  never 
to  quarrel  the:  same.  Yet  it  seen^s  thai  the  bond  bexng^  for  borrowed  monej,  aa 
it  is  nuU^  se  t^e  addition  will  not  make  it  valid;  for  women  being  secovcd  per 
seniUustansuhufiu  miciedmwmtm^  are  in-  the  case  of  minoiSs  and  pupils,  who  nei-- 
ther  by  their  bond  nor  oath  adjected  thereto,  can  contract  d^bt. 

.JPbA  Die.  V.  J.  j^.  383.    Gosford,  MS.  No  535.  p.  284. 


No  93. 

A  party  us- 
ingand  found- 
ing on  a  de- 
cree, de- 
termining 
controvert- 
ed mffrchCfl 

titulif  in  ac- 
tioni  at  his 
instance,  and 
againit  hia>, 
uai  found  no 
homologation 
of  a  verbal 
error  in  the 
decree. 


-X711.    December  i. 

Mr.  Francis  Wauchope  of  Cakemuir,  Advocate,  against  William  Hamilton 

of  Fallahall,  and  his  Tutors. 

In  the  process  of  reduction-  andf  declarator  at  the  jnstance  of  Cakemuir,  a- 
gainst  Fallahall,  for  ratifying  a  decreet  arbitral  pronounced  in  anno  1608,  de- 
termining the  marches  betwixt  the  lands  of  Cakemuir  and  Falla,  upon  this 
ground.  That  there  was  a  literal  errot  in  the  decrtfdt,  northwest  being  written 
in  place  of  northeast ;  the  Lords  found.  That  the  pursuer's  using  and  founding 
on  that  ^cxtti;per  mdJufh  tStkli/m  actions  «t  bis  hivran^^,  artd  against  htm, 
was  na  homologation  of  the  nna^^hescntved  tobe  mtified^  because  homotoga- 
titon  doth,  regularktr,  Infe*  a'  eodstnt  td  dflte  deed  only  a*  it  is  in  rei  veritate  ^ 
and  the  using  a  fitted  aoeoum  doth  not  infer  hoimologation  of  -f^rroi^  in  eedciAo  ; 
seeing  nihil  tant-  e^nseAsui  contrOriim  e4l  ^an^  error.  Plus  valet  quod  Ojfitur^ 
quam  quod  simulate  concipitur.  And  the  truth  which  is  instructed  by  the  tenor 
of  the  writ,  is  not  impaircITEy  ItKe  error,  but  prevails  over  it ;  actorum  verba 
emend  are  tenor e  sententids  pfrseverMte^  non  est  probibitumy  L.  46/ iX  drrejvdic. 
Vet itas  Rerum  Erroribus  gestarum  non  vitiatur,  !»•  6.  §  i.D.  de  Officio  Prasid. 
Besides,  the  pursuer  founded  upoa  the  ddcrece  by  vvky  ©f  action  and  defence 
to  support  bis  claii^,  accotdin^g  as.be  now  pistended  it  should  have  been  word^ 
.ed  J  and  actus  agentium  non  operantur  ultra  eorum  intentionem. 

.     .         '  Fol.  Die.  V.  1.  p.  383-     Forbes y  p.  551. 


No  93. 

Disputed 
whether  a 
deed  granted 
btikdii(d(»f 
elSven  jtan ' 
ofafciA'Oapa^ 
^  of  homi>- 
lo^atiott* 


1726.    June. 
KAmikKintr  H^KViz  ogMkst  M^r.GiOKGJi  Goiu^n,;  Professor  in  Aberdeen^ 

•  lS^>tl*«ARiKfr  HAitviE^  tlie'.  ycsn^st  of '  .five  heirs- portioners,.  having  joimly 
with  hk  sisters  disponed  xh6  oommon  heritage  to  Mr  George  Gordon^  t<k4i 
bond  ft>t  the  psite.    At  that  time  she  was  only  eleven  years  of  age,  and  conse* 
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-^qemly  the^djEcd  as  to  her  was  ipso  jure  null.    In  a  redwtioo,  tbcrdbre,  of  that      No  g 3^ 
.disposition  at  iser  ia^tance^  it  being  alleged^  that  after  her  HKfjor^jt^v,  3fae  h^d 
jK)Aiologated  the  transaction,  by  accepting  the  annualrents  of  her  ^hare  of  the 
bond  given  for  the   purchase,  the  question  arose,  '  If  a  dispos^ipn  of  ]an4s 
*  ipsa  jure  null,  is  of  that  nature,  to  receive  any  force  from  hoinologation.' 

And  it  was  pleaded  for  the  pursuer,  in  such  things  ^s  miiy  be  perfected  sqh 
xonsensu^  and  where  writ  is  not  mcassaryv  it -is,  allowed  that  n^l  de^ds  m^y  be 
iiomologated,  because  the  deeds  of  homologation  are  aiproof  of  an.  ^fter  con-* 
sent ;  and  so  if  a  pupil  had.gi:anted.a  bond  or  sold  his  laioveables,  deeds  of  ho* 
.mologation  after  majority  might  validate  the  deed  or  sale,  )>epause  in  neither  of 
these  ca^es  is  writ  necessary  j.<so  the  wife's  new  promise  after  dissolution  of  the 
marriage,  is  an  effectiial  new  qbj^tion.  aiad  effectual,  though  J,he  fom>er  was 
ipso  jure  nuU.  Ikit  the  singu,larlty  of  ;the  pre&eat  .jcg$e  licjs  her/C,  that  by  our 
law  there  can  be  no  convey^noe-of  heritage,  wkhout  ^sfupie'  val\d  deed  in  writ- 
ing, howeyer  express  the  consent  of  parties  be ;  now  thejdi^^M^n  in  qi;^stion 
is  ipsa  jure  null,  not  any  conyeyapce.of  tbe'propeity,  more  thun  it  had  been  a 
disposition  without  the  subscription  of  the  .party  or .  witnesses ;  wherefore  it  is 
aecessary,  that  there  intervene  some  valid  writ,  obliging  her  to  dispone  the  lands ; 
for  her  verbal  promise  to  dispone,  ;er  l^r  facts  and  deeds  implying  an  acquies-  ^ 
cence  m  that  null  writ,  does  no  mo^e  oblige  i^er  to  .sell  or  quit  her  property, 
than  if  90  such  null  writ  had  intervened. 

It  was  answered  ;  That  here,  the  disposition  is  in  itself  a  forn^iJ  valid  deed, 
without  any  objection  that  .appears  against  it  ex  Jacie  scrips wa.  It  is  indeed 
reckoned. null,  as  subscribed  by  a  pupil;  but  what  is  undertsood  by  this  nul- 
litj  ?  Not  that  it  is  entirely  and  to  .all  intents  jiull,  as  a  disposition  unsubscribed  j  , 
this  caxmotbe  the  xneaniqg,  for  without  q^uestion  it  is  a  good  title. for  prescrip- 
tion ;  but  barely  that  the  objection  o£  it»,^  be^g  t^he  deed  of  a  |}]|{h1  is .  receiv- 
able against  it,  directly  by  way  of  exception,  <  withool:  nece^ty  ^f  ,a  rcduc^ 
.tion.  The  disposition,  then  is  in  itself  a  formal  deed,  .^xd  proper  to  convey  the 
;lands  in  question.  The  pursueiT  indeed  had  an  objection  against  it,  sufficient 
to  hinder  the  transmission ;  but,  if  she  has  consented  expressly  or  tacitly  not  to 
use  this  objection,  the  case  comes  to  the  same,  as  if  it  never  had  been  compe- 
tent ;  for  though  land-rights  are  not  tran^rable  by  sole  consent,  any  ofa^ec- 
tion  may  be  renounced  by  sole  consent,  competent  against  a  disppsition  of  lands 
iilready  formally  constituted.  To  illuslxate  this,  let  it  be  considered*/  that  a 
disposition  of  lands  by  a  minor  in  the  confines  of  inajority,  without  confent  of 
curators,  is  equally  null  with  a  disposition  granted  by  a  pupil  j  and  yet  it  will  ^ 
hardly  be  maintained,  but  that  the  disponer's  express  ratification  after  majority, 
though  not  in  writ,  will  exclude  hipcn  from^  mdjsdug  any  objection  against  the 
conveyance. 

Replied;  If  it  should  be  yielded,  that  a  verbal  ratification  is  sufficient  to 
confirm  a  minor's  disposition,  there  is  bo  argument  from  that  to  the  case  ii\  dis- 
pute.   It  might  be  pleaded  with  some  shew  of  reason,  that  a  minor's  deeds 
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N^  9'3*       without  consent  of  curators  being  null,  not  for  want  of  a  formal  consent,  but 

from  the  presumption  juris  et  de  jure  of  lesion,  if  in  his  majority  he  renounce 
the  objection,  the  deed  comes  to  be  good ;  for  here  the  deed  is  once  formally 
'established,  with  all  its  essentials,  and  the  objection  competent /against  it,  not 
founded  in  any  intrinsic  defect  of  the  right,  but  in  the  personal  circumstances 
-of  the  grantcr.  And  this  will  be  more  erident,  when  deeds  are  considered, 
granted  by  minors  who  have  no  curators,  which  arc  equally  effectual,  as  where 
-there  «re  curators,  and  they  consenting.  Now,  it  appears'plain,  all  other  things 
being  equal,  that  the  extrinsic  circumstances  of  a  minor's  having  or  wanting 
-curators,  cannot  have  the  force,  to  make  intrinsically  null  or  Formal,  any  deed 
•granted  by  him.  And  therefore  it  is,  when  a  minor's  dee^d  without  consent  of 
curators,  is  pronounced  ipso  jure  nuH,  it  is  not  that  the  deed  is  anyway  intrin- 
-sically  defective,  more  than  where. the  curators  consent,  or  where  thereare  no 
curators  ;  but  simply  in  opposition  to  those  cases,  where  lesion  is  not  presiuned^ 
but  must  be  proved,  which  makes  the  fornv  of  a  reduction  necessary  ;  whereas, 
*ere  the  lesion  being  apparent  without  any  proof,  as  a  defence  instantly  veri- 
iied,  needs  not  run  the  circuit  of  a  reduction.  But  when  deeds  granted  by  pu- 
pils are  said  to  be  ipso  jure  null,  it  is  in  a  different  sense ;  there  the  nullity  is 
intrinsic,  through  the  original  want  of  consent,  the  law  having  laid  down  in 
•general,. a  prasumptio  juris  et  de  jure^  in  the  case  of  pupils,  idiots,  madmen, 
thatby  defect  of  understanding,  none  of  them  are  capable  to  consent,  or  can  bring 
•themselves  under  legal  engagements.  The  comparison  therefore  is  just,  at  least 
-as  'to  the  question  in  hand,  that  this  disposition  is  no  more  effectual,  than  if  re- 
-maining  unsubscribed  ;  the  simple  consent  of  the  granter  is  no  more  capable  to 
validate  the  one  than  the  other;  and  whatever  efect  homologation  may  have 
to  remove  an  extrinsic  objection  competent  against  a  written  conveyance  oF 
lands,  it  certainly  never  can  have  the  effect  to  establish  such  a  conveyance, 
"Where  there  truly  is  none. 

It  was  argued  in  the  next  place  for  the  defender ;  Granting  this  deed  ipso  jure 
null,  as  wanting  that  rational  consent  to  which  alone  the  law  gives  effect,  and 
which  only  can  be  adhibited  by  one  sciens  et  prudens  ;  yet  when  that  consent 
is  afterwards  adhibited,  and  the  deed  no  longer  wants  any  of  its  essentials,  ex> 
4pso  it  becomes  completed  and  effectual,  as  if  that  rational  consent  had  been  in* 
^terponed  in  the  beginning. 

To  which  it  was  answered  ;  Since  the  alleged  effect  of  the  consent  here,  is 

-not to  takeaway  any  extrinsic  exception,  that  might  be  competent  against  a 

-convejance  in  itself  intrinsically  good,  but  truly  to  establish  and  validate  a 

►  conveyance,  without  that  consent  intrinsically  null  and  of  no  avail,  it  ought  to 

be  in  writing,  according  to  all  our  laws  and  practice.     For  in  general,  •  no  con- 

•  sent  can  have  the  force  of  a  conveyance  of  lands,  whether  originally  inter- 
'•  posed,  or  referring  to  an  anterior  otherwise  intrinsically  null  deed,  unless  it 

*  b?  in  writ.' 
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The  second  point  pleaded  was.  How  far  there  was  sufficient  evidence  of  ho-  No  93< 
mologation,  supposing  the  deed  capable  thereof.  And  it  was  condescended  61I/ 
That  she  received  some  of  the  annaalrents  and  a  part  of  the  principal  sum  in 
minority,  and  some  of  the  annualrents  after  majority,  of  the  bond  which  was 
given  by  the  defender  for  the  prioe  of  the  lands,  which  was  contended  to  b6  as 
^troDg  an  act  of  homok^tion  As  could  be ;  for  taking  the  aannalrents  was  an 
acquiescence  in  the  bondt  and  consequently  tn  the  diiposition.  And  here  there 
•anr  a  series  of  facts,  which  shew  the  acqaicscence  to  have  been  most  deliberate. 

It  was  muwcred;  The  punoor's  knowledge  of  Che  bond,  does  not  infer  her 
knowledge  of  the  disposition,  td  winch  the  bond  refers  not ;  there  is  therefore 
no  evidence,  that  shd  knew  the  circumstances  of  the  transaction ;  withont 
which  knowledge^  faomologatiosi  or  aoquiescence  can  «ever  be  inferreid.  And 
there  is  this  further  circumstance^  that  though  she  wtis  truly  major,  she  signed 
the  discharges  of  the  annualrents  together  with  her  curators,  aa  if  minor ; 
whence  there  is  a  presumptioti,  she  thoogbt  herself  stiU  minor ;  and  in  these 
circumstances  she  will  be  considered,  rather  as  relying  upon  her  curators,  than, 
acting  ex  propria  scientia.  -  zdo^  The  fax^ts  condescended  on  were  0ot  so  free 
and  tolnntary,.  as  to  inier  any  sort  of  consent  or  acquiescence.  Mr  Grord<>n  was 
possesaed  of  the  pursuer's  estate ;  she  had  no  c^ber  fund  whereupon  to  subsist ; 
it  was  therefore  of  abscdute  necessity  that  she  accepted  the  adnualrents  ;  and 
the  law  would  attribute  her  acceptance  to  that  cause,  and  not  infer  homologa- 
tic»i>  even  though  she  had  known  the  whole  tmdsaction.  And  indeed  it  would, 
b^  inhuitiMifiy  to  imerprret  an  act  of  such  necessity,  a  forfeiture  of  the-pur^ 
"stier^s  right,  especiaDy  when,  her  adversary  was  possessed  of  her  estate,  and  on 
that  account  was  debtor  in  much  more  than  he  paid  her  in  name  of  annual- 
rent. 

Replied  to  the  first  ;^  One  ttuty  nnrjor  is  presumed  to  be  prudens  and  scieHs^ 
:and  19  ooC  presufiied  to  XsSkm  payment  of  a  bond^  without  knowing  for  what: 
<:ause  it  was  granted;,  besides,  that  by  a  clause  in  the  bond,  it  became  only 
payable  upon  homologating  and  approving  tlie  disposition  in  question,  which 
bemg  express,  leaves  no  room  for  pneaumptions.  To  the  second^  If  the  pursuer 
chose  rather  to  ratify  a  reasonable'  transaction  made  with  Mr  Gotdoi^  than  to 
lay  out  money  upon  a  reduction  thereof,  and  in  tfie  mean  tin^  want  hei*  aa* 
nnalrents,  this  will  be  interpreted  the  effect  of  prudence  rather  than  of  neces- 
sity.  And  even- the  necesaity  alkged  is  but  a.  necessity  of  choice,  a  reasoiiable 
motive,  to  obKge  one  to  consent  to^  one.  thing  rather  than  another ;  by  no  means 
such  a  necessity  of  natuce,  as  to  take,  away  the  freedom  of  the  mind,  and  cn- 
packy  of  giving  consent. 

^  The  Lords  found.  That  the  deeds  and  qualifications  of  homologation  in- 
sisted on,  do  not  oblige  the  petitioaei:  to  ratify  or  renew  the  disposition  quar- 

reikd." 

¥oL  Die.  Vk  i./>.  343.     Rem.  Dee.  v.  \.  No  85.  p.  ijq. 

Vol.  XIV.  3«  E 


.-» 


'  J 


*    *5 


571^ 


HOMOLOGATION. 


S&CT*  9*, 


No  94. 

Land»  were 
disponed 
with  a  clause 
of  return. 
The  disponer 
conveyed  to 
a  third  party, 
without  the 
clause  of  ie« 
turn. 

Afterwards, 
be  was  pre- 
vailed on  to 
^rant  a  clause 
of  return  in  a 
subsequent 
deed« 

He  afterwards 
Bcpented  of 
this,  and 
granted  a 
simple  dispo* 
sit  ion. 

This  last  was 
found  inefTco 
taal. 


1724.     July  17. 

Monro  of  Culrain  against  Mr  Gsorck  Monro,  Minister  of  Nigg. 

The  lands  of  Auchnagart  were,  in  the  year  1585,  disponed  by  Robert  Monro 
of  Fowlis  to  Andrew  Monro  of  Davochartie,  and  the  tieirs^-male  of  his  body  ;. 
which  failing,  to  return  to  the  granter  and  his  heirs  whatsomever. 

George  Monro  of  Miinton,  heir  to  Davochartie,  who  stood  infeft  upon  a  pre«. 
cept  of  dare  constat  by  the  Lord  Lovat,  with  consent  of  Fowlis,  did,  in  the 
year  1625,  dispone  these  lands  to  Monro  of  Contulich  and  his  heirs,  without, 
any  clause  of  return,  and  that  conveyance  was  confirmed  by  the  Lord  Lovat,  as. 
superior,  in  virtue  of  an  apprising  of  the  estate  of  Fowlis,  but  which  apprising. 
was  afterwards  re-conveyed  to  the  family  of  Fowlis. 

In  the  year  1626,  Contulich  conveyed  these  lands  to  his  son  Hugh,  who,  in: 
anno  1653,  was  infeft  upon  a  precept  oSclare  by  Towlis,  without  any  clause  o£ 
return. 

Fowlis,  in  the  year  1669,  disp<Mied  the  superiority  and  feu-duties  of  the  lands. 
of  Auchnagart  to  Sir  George  Monro  of  Culrain,  father  to  the  pursuer,  and  Sir. 
George  was  infeft  in  the  1670  ;  about  which  time  the  said  Hugh  Monro,  and 
1ms  son  Robert,  being  in  possession  of  the  lands,  there  arose  some  disputes  be- 
twixt Sir  George  and  them,  as  if  the  conveyance  by  Davochartie  to  Contulich. 
was  void,  as  being  contrary  to  the  terms  of  the  original  right  above-mentioned  ;. 
upon  which  account  Culrain  pretended,  that  the  feo  returned  to  him  as  supe« 
rior:    And  there  was  a  minute  entered  into  betwixt  Sir  George  and  the  said. 
]Elobet't,  whereby  it  was  agreed,  that  Robert  should  be  received  as  vassal  in  the 
l^nds,  and  that  he  should  take  his  charter  to  himself,  and  the  heirs-male  of  his 
^ody  ;  which  failing,  to  return  to  Sir  George  and  his  heirs.;  and  in  case  of  such 
return.  Sir  George  was  to  pay  icoo  merks  to  Robert's  heir-female  or  assignee. 

In  the  year  1671,  this  minute  was  extended  into  a  contract,  which  mention- 
ed, *  That,  forasmuch  as  the  lands  of  Auchnagart  were  disponed  in  feu-farm  by 
«  Robert  Monro  of  Fowlis  to  Andrew  Monro  of  Davochartie,.  and  the  heirs- 

*  male  of  his  body  j  which  failing,  to  return  to  the  said  Robert  Monro  of  Fowlis 

*  and  his  heirs  whatsomever ;  notwithstanding  whereof,  the  lands  were  disponed 

*  by  Davochartie  to  John  Monro  of  Contulich,  grandfather  to  the  said  Robert, 
^  contrary  to  the  intent  and  meaning  of  the  tailzie  in  the  said  charter^  to  the 

*  prejudice  of  Fowlis,  and  consequently  of  Sir  George,  as  come  in  his  place  of 
^  the  superiority  of  the  said  lands ;   likeas,  since  the  said  vendition  of  the  said 

*  lands,  the  same  were  fallen  in  non-entry,  and  several  other  incumbrances,  as 

*  well  for  not-payment  of  the  feu-duty,  and  not-performing  of  several  oblige^ 
^  meats  rights,  incidents,  and  services  to  feu-lands,  whereby  the  said  lands  and 
'  rights  of  the  same  were  redeemable  upon  these  heads  and  other  grounds  com.* 

*  petent  to  Sir  George  ;  for  the  love  and  favour  he  caqded  to  the  said  Robert, 

*  and  to  the  memory  of  his  ancestors^  and  for  a  sum  of  money  advanced  bj 
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*  Robert,  and  other  onerous  causes ;  therefore,  he  not  only  discharged  the  said       No  94. 

*  Robert,  his  heirs.  Sec.  of  the  foresaid  non-entry  of  the  said  lands,  action  of 
**  reductbn  and  improbation  above  written,  upon  whatever  ground  competent 
^  to  him  in  law ;  but  also  he  gave,  granted  and  discharged,  and  let  in  feu-farm, 
^  &.C.  reserving  always  to  Hugh  the  father  and  his  spouse  their  liferent-rigbt  c^ 

*  the  said  lands ;  and  in  case  the  lands  should  return  to  Sir  George,  he  was 
'  bound  to  pay  1000  merks  to  Robert's  heir-female  or  assignee^  &c/ 

Robert  was  infeft  upon  a  charter  in  consequence  of  this  contract,  and  in  the 
-1679,  when  he  was  married  to  Katharine  Ross,  he  provided  her  in  the  liferent 
4>f  the  saids  lands  of  Auchnagart,  in  case  there  should  be  heirs-male  of  the  mar- 
riage ;  but  in  case  there  should  be  none,  and  thereby  the  lands  should  return 
to  Culrain  in  virtue  of  the  said  tailzie,  she  was  secluded  from  them,  and  her 
liferent  restricted  to  other  lands. 

In  the  year  17 17,  Mr  George  Monro;  the  defender,  was  married  to   

Monro  one  of  Robert's  daughters,  and  was  by  her  father  assigned  to  the  1000 
merks,  which  Culrain  was  by  the  contract  of  entail  obliged  to  pay  in  the  event 
•of  failure  of  heirs-male  of  Robert's :body. 

Thereafter  Robert  Hkewise  disponed  the  lands  of  Auchnagart  to  Mr  George 
the  defender;  and  Robert  having  died  without  heirs-male  of  his  body,  Culrain 
itisisted  in  a  reduction  of  that  disposition;  as  granted  a  non  habente^  in  prejudice 
-of  the  clause  ef  return  in  fiivours  of  Culrain,  contained  in  the  contract  1670  and 
^[^Syi  above  recited. 

It  was  ^Zf/rrffrf  for  the  defender,  That  he  had  raised  reduction  of  these  two 
contracts  and  the  charter  following  thereupon,  in  so  far  as  relates  to  the  clause 
t)f  return,  upon  the  following  grounds,  iwo.  That  the  same  were  impetrated  upon 
•suggestions  that  were  false  in  fact,  whereby  the  said  Robert  (an  illiterate  young 
man)  was  induced  to  enter  into  them  without  the  concurrence  of  his  father, 
who  was  then  alive,  and  the  only  proprietor  of  the  estate  at  the  time. 

The  causes  of  entering  into  the  said  xrontract  appeared  from  the  above  narra- 
tive, and  being  false,  were  so  many  circumstances  of  imposition :  As,  ima.  That 
the  provision  of  return  in  the  original  charter  was  contravened  by  the  disposition 
to  Monro  of  Contulich,  whereby  the  feu  was  forfeited.  This  did  not  hold;  for 
though  the  alienation  was  in  prejudice  of  the  clause  of  return,  yet  no  ground  of 
challenge  arose  thereby  to  the  superior,  because  the  Lord  Lovat,  who  was  at 
that  time  possessed  of  the  superiority,  had  confirmed  it.  The  second  cause  of 
the  contract.  That  the  lands  had  been  in  non-entry,  was  refuted  from  asasint 
in  anno  1653,  proceedir)g  on^  precept  of  dare  by  Fowlis  the  then  superior,  to 
Hugh,  Robert's  father,  who  was  ^liye  at  the  time  of  these  contracts.  The  third 
cause,  That  the  feu-duties  and  the  other  services  were  not  paid,  du  which  ac* 
count  the  vassal's  right  was  reduciblo,  was  neither  relevant  nor  true,  because  an 
irritancy  of  that  kind  is  purgeable  by  payment  at  the  bar ;  and  as  the  feu-duty 
was  very  small,  so  it  appeared  by  a  receipt  in.  process,  dated  1673,  that  k  was 
paid  up  till  ;the  1669.     The.  last  cause  menticM)ed  in  the  contract  was,  That 
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Np  94*       Culrain,  as  having  right  to  the  superiority,  had  also  right  to  the  claaie  of  return, 

and  consequently  was  entitled  to  defeat  the  vassars  right  by  actions  of  redac. 
tion,  improbation,  &c.  So  far  was  it  otherways,  that  though  the  alienatioft 
to  Contulich  were  null,  yet  the  lands  would  have  returned,  not  to  Gulrain,  but 
to  the  heirs  of  Fowlis  the  original  granter  of  the  fee  ;  for  the  disposittoo  of  the 
superiority  to  Culrain  could  not  carry  the  henefit  of  the  clause  of  return* 

ido,  It  was  farther  dbjecUd  for  the  defender;  That  the  charter  1671;  contain^ 
ing  the  clause  of  return,  was  null«  as  proccding  a  uou  b^bente^  bfc.  for  Hogb 
th^  proprietor  was  then  alive,  and  never^  so  far  as  appears,  granted  any  renun- 
ciation which  could  enable  Sir  George  to  grant,  or  his  son  to  take  such  a 
charter. 

3^/0,  Though  clauses  of  return  have  a  greater  force  than  nmre  destinatioiis, 
when  it  appears,  or  is  presumed,  that  they  were  agreed  to  for  onerous  causea; 
yet  when  they  are  purely  gratuitous,  they* have  no  stronger  e£[ect  thaa  a  mm* 
moq  destination  of  succession,  which  never  hinders  the  vassal  to  alienate  or 
alter :  And  since,  by  what  has  been  said,  it  appears  that  Robert  yielded  to  the 
clause  of  return  mentioned  in  the  said  contracts  and  obarter,  without  any  just 
or  onerous  cause,  it  was  in  his  power  to  alter  the  succession,  which  he  has  done 
by  the  disposition  to  the  defender. 

It  was  ans^ijuercd  for  the  pursuer,  That  as  the  de&nder  lays  his  reason  of  re- 
duction singly  upon  fraud,  yet  he  qualifies  no  circumstances  of  ciccunlYention^ 
but  endeavours  to  infer  it  from  a  pretended  concealment  of  facts;  and  yet  thens 
is  not  one  point  of  fact  that  Sir  George  could  have  concealed,  whieh  was  not 
equally  obvious  to  Herbert  Monro ;  nor  is  there  any  reason  to  tbink  that  Robert 
did  not  advise  with  his  father  when  he  entered  into  this  transaction  ;  neither  is 
there  the  least  evidence  brought  that  any  one  fact  has  come  tp  knowledge  now, 
that  was  not  known  to  Robert  in  the  years  167 1  and  1679,  the  time  of  bis  own 
contract  of  marriage ;  or  in  the  year  J 71 7,  when  he  as^gned  to  the  defender 
the  I  POO  merks  payable  upon  the  return.     Nor  can  the  bargain  be  reduced  on 
pretence  that  Sir  George  misrepresented  points  of  law,  for  he  was  as  unskilled 
in  these  matters  as  Robert,  and  both  of  them  might  have  been  in  a  mistake ; 
so  that  t^  whole  strength  of  the  reason  of  reduction  amounts  to  this,  that  Sir 
George  misrepresQnted  the  legal  effects  of  a  charter  which  both  parties  had  be- 
fore them.     More  particularly  it  was  answered  to  th^  first  circumstance  above-- 
mentioned. That  as  it  was  not  in  Milnton's  power  to  dispone  the  feu  to  Contu- 
lich, in  prejudice  of  the  clause  of  return  in  the  original  charter,  so  Lovat's  coo* 
firmation  could  not  help  the  matter,  because  be  being  only  ^n  appriser,  and 
ignorant  of  the  clauses  in  the  vassal's  charter,  it  vffi^  gvsinted  j>enculo  pet etUis^  so 
that  he  had  nq  power  to  alter  or  dispense  with   any  condition  in  the  original 
contract ;  and  the  charter  of  confirmation  contained  a  clause,  salvis  et  reservatis 
juribus  nobis  tt  pradecessoribus  nos:ris  debit :  'iJc,     In  the  next  place,  Let  the 
effect  of  the  confirmation  be  what  it  will,  it  was  a  paper  in  Robert's  own  hands^ 
mx  that  Sir  George  could  not  conceal  it ;  and  even  though  neither  party  ha4 
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known  any  thing  of  tbi  paper,  yet  that  could  never  overturn  a  transaction  that  No  gj^ 
was  otherwise  fair,  for  transactions  are  not  to  be  opened,  because  of  instrumcnta 
noviier  reperta.  Q.do,  As  to  the  non-entry  and  feu-duties,  though  these  facts 
arc  thrown  into  the  narrative  of  the  contract  1671,  yet  they  had  no  influence 
in  the  transaction  which  was  settled  before  in  1670,  in  which  there  was  no 
mention  of  them  ;  for  it  proceeded  only  upon  Sir  George's  claim,  in  virtue  of 
the  clause  of  return.  The  throwing  in  the  story  of  non-entry,  Sc-c,  has  proceed* 
ed  from  Robert's  anxiety  to  have  all  claims,  whether  real  or  nominal,  dischar^ 
ged :  The  lands  might  have  been  said  to  hare  fallen  into  non-entries,  according 
to  the  notion  parties  had  at  that  time,  viz.  that  they  were  unlawfully  alienated, 
in  which  view  they  were  in  non-entry  from  the  death  of  Davochartie  the  ori- 
ginal proprietor.  As  to  the  feu-duties,  the  receipt  in. the  year  1673,  two  years 
after  the  last  of  the  contracts,  and  in  consequence  of  it,  could  never  instruct 
that  they  were  paid,  but  was  rather  a  proof  that  they  were  not,  but  came  then 
to  be  discharged  in  consequence  of  the  final  settlement ;  and  if  they  had  been 
paid,  the  receipts  of  payment,  as  well  as  Hugh's  infeftment  and  precept  of  dare 
constat  (if  he  had  one)  behoved  to  be  in  Robert  or  his  father's  hands,  and  so  he 
had  more  access  to  know  these  facts  than  Sir  George. 

As  to  the  last  circumstance.  That  the  benefit  of  the  return  belonged  to  the 
heirs  of  Fowlis,  and  not  to  Sir  George,  it  was  answered,  imo,  That  this  feu  was 
of  the  naturie  of  the  old  military  feus,  granted  principally  out  of  love  and  favour, 
and  limited  to  the  feuer  and  the  heirs-male  of  his  body,  upon  the  failure  of 
whom  the  lands  returned  to  the  superior,  not  as  heir  to  the  vassal,  but  in  right 
of  superiority,  zndjure  non  decrescendi,  the  dominium  directum  being  in  the  supe- 
rior, which  came  to  be  the  fuH  and  abs<rfute  property  after  the  exphring  of  the 
feu*right  by  the  failure  of  the  heirs-male  ;  and  therefore  the  return  did  not  ope- 
rate in  favours  of  Fowlis,  but  of  Sir  George,  who,  by  purchasing  the  superiority^ 
had  the  dominium  directum,  ado,  Whatever  was  in  the  point  of  law,  there  wasi 
at  least  no  concealment  of  the  fact :  The  charter  was  before  the  parties,  and  if 
they,  being  doubtful  concerning  the  import  and  effect  of  it,  transacted  the  mat- 
ter amongst  themselves,  to  avoid  a  trial  at  law,  was  not  this  a  proper  transac- 
tion? And  can  it  be  reduced  upon  the  pretence  that  Robert  was  in  a  qiistake 
as  to  the  right  ?  Upon  the  whole,  as  there  neither  was  fraud  nor  concealment 
of  facts  on  Sir  George's  part,  so  there  appears  to  have  been  amongst  the  parties 
a  dubiety  both  as  to  facts  and  points  of  law,  which  to  this  day  are  disputable  : 
They  themselves  transacted  the  mutter  by  mutual  concessions,  Robert  agreeing 
to  accept  of  a  charter  with  the  clauses  of  return  in  it ;  and  Sir  George,  on  hia 
part,  yielded  to  pay  1000  merks,  in  case  the  return  should  take  effect,  which 
he  was  not  obliged  to  pay  upon  the  footing  of  the  original  feu. 

It  was  answered  to  the  2d  defence,  That  since  Robert  acted  as  proprietor  in 
entering  into  the  contract,  it  \Tas  to  be  presumed,  in  re  tarn  antiqua,  that  he 
had  a  right  from  his  father  to  do  so ;  and  the  rather,  that  had  it  been  otherwise, 
the  father  would  have  quarrelled  it,  since  the  contract  1671  was  not  latent,  but 
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No  94*       registratc  that  same  year.    To  the  ^d  it  was  answered^  That  the  clause  of  return 

having  entered  into  Robert's  investiture  in  consequence  of  a  transaction,  that 
was  a  most  onerous  clause,  and  therefore  could  not  be  elided  by  a  gratuitous 
deed  in  favour  of  the  defender  Robert's  son-in-law. 

It  was  further  pleaded  for  the  pursuer,  as  a  separate  answer  to  the  reasons  of 
reduction.  That  there  was  in  this  case  not  only  a  long  acquiescence  and  a  pre* 
scription  of  the  action  of  reduction,  but  express  de^ds  of  homologation,  namely, 
Robert's  contract  of  marriage  in  the  year  1679  ;  where,  though  he  had  provided 
his  wife  in  the  liferent  of  these  lands,  yet  in  the  case  of  the  return's  taking  place, 
through  failure  of  heirs-male  of  his  body,  she  was  expressly  secluded  from  these 
lands,  and  her  liferent  restricted  to  others ;  and  Robert  his  assigning  to  the 
defender,  in  the  year  1717,  the  iodo  merks  payable  to  Culrain,  upon  the  re- 
turn's taking  place,  was  a  further  homologation  of  the  transaction,  not  only  by 
Robert,  but  aJso  by  the  defender,  who  accepted  of  the  said  assignation. 

'It  was  replied  for  the  defenders,  That  the  contract  1671  being  founded  upon 
false  and  feigned  reasons,  was  a  sufficient  evidence  of  circumvention  ;  and  if  it 
be  voided  on  that  account,  it  cannot  be  supported  upon  the  principles  of  trans- 
action  or  homologation,  when  the  granter  of  them  continued  to  be  in  the  same 
error  that  led  him  into  the  transaction.  In  the  present  case,  as  Robert's  error 
at  the  beginning  is  instructed  by  the  circumstances  above- mentioned,  so  his 
continuance  in  it  is  presumed,  unless  it  be  proved  that  he  was  undeceived :  Nor 
can  there  be  any  pretence  of  a  prescription,  because  it  could  not  rnn  but  from 
the  time  that  the  clause  of  return  took  place  4  and  the  reduction  was  in  effect 
no  other  than  a  defence  against  the  substitution  :  Nor  has  the  defender  homo- 
logated Culrain's  right,  by  accepting  of  the  assignation  to  the  looo  merks ;  be- 
cause, in  that  very  deed,  Robert  empowers  him  to  reduce,  quarrel,  and  impugn, 
all  contracts,  obligations,  &c  and  wills  that  the  benefit  thereof  may  return  to 
him. 

It  was  duplied  for  the  pursuer.  That  as  there  is  no  evidence  of  circumvention 
at  the  beginning,  so  the  contracts  i67©.and  1671  appear  to  be  fair  transactions 
dc  rebus  dubiis  ;  and  suppose  there  were  less  dubie^  in  the  case  than  there  is, 
yet  still,  'if  it  was  doubtful  to  the  pafties,  it  was  a  proper  transaction,  otherwise 
tiere  never  could  be  one  ;  for  always  one  of  the  parties  has  the  eight,  but  his 
uncertainty  about  it,  and  desire  to  shun  a  process,  is  the  foundation  upon  which 
transactions  stand  J  and  it  is  absurd  to  pretend,  that  *the  pursuer  must  prove 
that  the  party  homologating  knew  particularly  that  he  had  been  defiauded ;  for 
tiie  homologation  of  a  deed,  and  the  subsequent  acquiescence  in  it,  and  in  the 
homologation  for  more  than  forty  years,  establishes  a  sufficient  proof  in  law  that 
the  homologator  understood  the  nature  and  condition  of  his  own  deeds.  To 
pretend  to  consider  whether  the  deeds  be  void  in  themselves,  al)stracting  from 
there  being  a  transaction,  is  to  separate  a  thing  from  itself;  for  the  question  is 
anent  the  reduction  of  deeds,  which  the  pursuer  insists  were  a  plain  transaction 
and  which  contain  mutual  concessions  by  the  panics  to  one  another,  in  order  to 
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«hun  a  plea  :  And  the  reservation  to  the  defender  to  quarrel  all  contracts,  &c. 
coiild  never  concern  the  lands  in  question,  since,  by  that  deed,  the  defender 
got  no  right  to  them,  nor  had  he  thereby  any  title  vested  in  him  to  quarrel  the 
contract  1671. 

The  Lords  repelled  the  reasons  of  reduction  of  the  contract  1670  and  i6jii 
at  Mr  George  MonroV  instance  against  Gulrain,  and  sustained  the  reasons  of 
reduction  of  the  disposition  ih  favours  of  Mr  George  Monro  minister,  and  de- 
cerned, reduced,  and  declared  in  Culrain's  reduction,  he  consigning  1000  merk^ 
before  extract ;  and  assoilzied  from  the  reduction  at  Mr  George  Monro  minister 
his.instance  against  him,  and  decem^d^ 

R^orter^  Lord  PencAttlanJ.  .  Att.  jfrcL  Hawiltw^  ten.  ^  Ro.  Ditndoi  Advuatus. 

Alt..  Dun.  Forhet.  Id  Cba.  Enlim.  Clerk,  Dalrymp/e. 

FqL  I>ic.  V.  J,  p.  273.     Edgar,  p.  89. 


No  94^ 


^744^     7^^y  ^^-        LionEL  and  the  other  €reditoF8  of  Dick^  Competing^ . 

An  heritable  bond  granted  to.  David  liddel  for  x5,6oo  merks,...dQcqueted 
thus,  *  Written, by.  William  Wishart  notary  at  Fintry,  aad  subscribed  before 
* -these  witnesses, .the. said  WiUiam.  Wishart  and  Thomas .  Wishart,*  being  obn 
jectedito  89  null,  in  so  far.  as  it  did  not  desigi).  both  jthe,  witnesses ;  ^he. creditor 
pleaded  homolog^tioa  by  an,  assignation  by  the  granter  to  him  of  the -mails  and 
duties  of  the  lands  contained  in  the  heritable  bond  for  payment,  of  .his  annuaU 
rent?,  which  fully  recited  th^  heii table  bond,  and  fell  to  have  been  part  of  it, 
written  of  the  same  date  with  the  heritable  bond,  by  the  same  writer,  and  sign- 
ed by  the  same  witnesses,  and  wlierein  both^heir  designations  are  expressed 
thus,  •  Written  by  WiUiant  Wishart  notary  in  Fintry,. and  subscribed  before 
*  these  witnesses,  the  said  Wiliiahi  Wishart,  and  Thomas  Wishart  his  son.'  ' 

Bi,ut  it  was  nevertheless  found  competent  to  the  x:rcditofs  competing  to  objpct 
the  nullity  of  thQ  heritable  bond. 

It  jvas  a  poiat  upoa.whicb  the  Judges  are.  not  of.  one  opinion,  how  far.deedsi 
void  for,  want ^of  solemnity,,  arc  capable  of  homologation.  Although  there  be 
some  decisions  sustaining,  it,  yet  it  was.  never  found  in  any  case  that  homologa- 
tion was  good  in  a  competition* . 

F§L  Die.  V.  3,  p.  2y^.,    KzIkcrran,,(HoMQhOGA,TioiS4yNo  x/.  255. 


In  a  competi- 
tion among 
crediiors,  an 
heritable 
bond  was  ob« 
jected,  to  as 
wanting  some 
of  tile  neces- 
sary solemni-^ 
ties. 

Answered^ 
The  debtor 
had  hoaaolo* 
gated  it  by 
assign  in  e  to 
the  creditor 
the  rents  of 
his  lands,  ia 
which  assig- 
nation he  hadt 
recited  the 
hcf  itable  • 
bond. 

The  Lords    • 
repelled  the  -t 
defence  of    . 
homologa«  .. 
tion.  . 


♦^*  This  case  is  reported  byC  Home  :  • 

Th£  said  David  Liddel:being  creditor  to  Andrew  J>ick:.by  an  heritable  bond^  . 
in  order  the  more  easily  to  obtain^  payment  of  his  debt,  pur^ased  an  assignatioa 
to  a  minute  of  sale  of  DicVs  lands,  from  one  Forrester,  whereby  Liddel  be- 
came debtor  to  Dick  in  the  price  of  the  lands..     Dick's  creditors  having  used  i 
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diligence  against  bim  by  bornings^  inhibitioas,  arrestnients^  Liddel  called  them 
all  in  a  multiple-poinding ;  vvhereupon  a  competition  having  ensued^  Dick'i 
creditors  objected  to  liddel's  heritable  bond,  that  one  of  the  subscribing  wit- 
nesses to  it  was  not  designed  in  the  body  of  the  bond,  consequently  it  wa»  null 
\>y  the  act  x68i;  the  clause,  requiring  the  solemnities  of  the  act,  running^  in 
the  following  terms :  In  witness  whereof,  I  have  subscribed  this  and  the  two 
preceding  pages,  at  Clachan  of  Fintry,  written  by  William  Wishan,  notary  at 
the  Clachan  of  Fintry,  before  these  witnesses^  the  said  William  Wishart  and 
Thomas  Wishart- 

Answered  ;  Such  nullities  have  been  found  suppliable  by  acts  oS  homologa*. 
tion  ;  and  here  a  strong  one  occurred,  viz.  an  assignation  to  the  mails  and  du- 
ties of  the  lands  granted  lyr  Dick  to  Liddel,  wherein  the  heritable  bond  is  fully 
recited,  and  of  even  date  with  it,  and  which  was  written  by  the  same  writer, 
and  had  the  same  witnesses,  and  ought  to  have  been  a  part  of  it ;  and  here 
Thomas  Wishart  is  designed  *  son  to  William  Wishart  notary  in  Fintry/  If 
indeed  Dick  had  been  brought  under  any  disability  by  his  creditors,  betwixt 
the  date  of  the  heritabie  bond  and  the  assignation  to  the  mails  and  duties,  tliere 
might  have  been  ground  to  have  made  a  distinction  betwixt  the  debtor  and  his 
creditors,  wth  respect  to  the  effect  of  the  nullity  and  act  of  homologation ; 
but  as  they  were  both  executed  unico  contextu^  there  is  no  room  fcr  such  a  dis- 
tinction. See  17th  Feb.  1715,  Sinclair,  against  Sinclair,  t;otf^  Warr;  29th  Feb. 
J732,  Suddy,  /^(f  Appindix;  21st  January  1735,  Blackwood,  tte  Anmmx* 

The  Lords  found  it  competent  to  tbe  creditors,  competing  with  the  pursuer 
for  the  price,  to  object  the  nullity. 

C.  Home,  Na  272.  p,  442, 
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A  ditpocitioA 
of  superior ity 
burdening  it 
with  the 
vastil'i  right, 
foosd  to 
make  tha 
purchjiittr  K- 
able  to  aiio« 
nalout  condi* 
tiont  in  the 
.viisars  char- 
ier. 


1748.     November  9.    Nasmith  of  Ravcnscraig  agaiTist  Stoky  of  Braco. 

Robert  Hamilton,  by  his  disposition  to  Glaud  Nasmith,  mentioned  in  the  case 
l)etwixt  the  sajne  parties  5th  July  1748,  voce  Personal  and  Real,  had  granted 
several  privileges  to  his  vassal ;  as  that  he  or  his  tenants  being  convicted  of  any 
wrong  or  riot  in  the  superior's  court,  should  not  be  fined  in  more  than  505.  Scots, 
and  that  his  heirs  and  assignees  should  be  entered  upon  payment  of  double  the  ftu- 
duty ;  and  he  gifted  to  him  the  casualties  of  non-entry,  lifercrrt-escheat,  or  any 
other  by  which  tlie  lands  might  fall  into  hrs  hands ;  and  having  disponed  the  supe- 
riority to  Ravcnscraig,  he  excepted  from  the  warrandice  the  feu- rights  and  char- 
ters  granted  by  him  and  his  predecessors,  with  the  burden  whereof  he  granted 
that  disposition ;  declaring  that  the  exception  of  the  feu-rights  should  not  infer 
a  ratification  thereof,  but  that  it  should  be  law^  to  Ravefiacraig  to  hnpugn  them 
on  any  ground  of  law,  not  inferring  warrandice  against  himw 

Pleaded  for  the  pursuer  of  the  no-entry  against  the  defender  ofieriistg  to  enter, 
iLipon  a  cliarter  being  granted  bim  containing  these  clauses,  Th»t  they,  betiq^ 


cpMrfiryto  t^iicdjir^.of. tU^:hdl4ingr  wer6  only  ptnomiy  and  not  binding  on       No  96, 

-  Pi^^i^^  for  ^he  defender  J  The  dtspon^r  is  bound  by  the  warrandice  of  his 
disposhbn  to  make  the  privileges  eflfeqti^al  to  his  vassal^  and  has  taken  the  pur- 
chaser of  the  superiority  bound  not  to  <|sUirrel  any  right  in  the  vassal,  on  which 
]ie  msLj  have  warrandice  agi^inst  l^is  authpr*^ :  '  v      . 

Replied,  The  dispcHier  is  bound  thath^  and  bis  heirs  shall  allow  these  immu-^ 
nities,  but  not  that  he  shall  retain  the  superiority  of  the  lands ;  and  therefore 
no  warrandice  is  incurred. 

'  Observed^  That  these  clauses,  being  contrary  to  public  law,,  could  not  be 
made  realj  and  therefore  a  personal  obligation  was  taken  for  them^  which  went 
no  further  than  to  biiid  the  granter  while  he  continued  io  the  right.    . 

The  Lofoxs,  5th  July  1748, '  found  that  the.clauses  anent  receiving  the  dispo- 
nee,  his  heirs  and  assignees,  vassals  for  a  certain  sum,  and  discharging  the  ca- 
sualties of  superiority  mentioned  i|i.the'4tsposition,  were  not  real,  and  did  not 
afibct  the  pilrsuQiP  a  sipgylar  sUC'^essof ;  9x\d  therefore  ought  not  tn  be  engrossed 
in  the;chftrjer/  :.,'''.•'  -  ■  .  ; '-.■..;  -  •.....-.:  '  ..  -:..-'.  :  .  ■■  . 
•^  On  bill  and  answers  observed,  besides  the  arguments  used  «boVe,  That  the  dis- 
position to  the  superiority  was  burdened  withithe  feu-right ;  and  RaVemcraig, 
by  his  acceptance  of  his  right  so  qualified,  was  boimd  to  implement  it. ' 
.  .'  The  LoiCDS  found,  that  Naamith  of  Ravenscraig,  pufchasop  ofi-the  superio- 
nty,  having  acctfHsedthis  disposttioix  thereto  burd^ened  with  th<*  feu-right  graht- 
ed  to  the  original  vassal;  was  bUiged. to.  implenKut  to  the  said  ^j^^^l  and  his  sue- 
ces^ors  the  obtigations  contaksed  in  the  feu-charter  granted  to  him:'  See  No  9. 
p.  4180.  .    .  .    *    - 

Act.  R.  Craigie.  Alt.  j1.  MacdouaiL  Clerk,  JMurra^, 

Ja/«  -D/V.  V.  3.  p.  z*]!.    D.  lalconer^  v.  2.  No  6.  p.  7. 

I 

I 

*3i^*  Kilkerran  reports  the  same  case : 

ly^i.  November  i, — ^Robert  Hamilton  of  Andrie  granted  a  feu-charter  to 
Claud  Nasraith  in  the  year  1689  of  the  lands  of  Ardbuckle,  to  be  holden  feu 
of  the  granterfpr  payment  of  L.  7  Scots  of  feu-duty,  and  the  charter  contain- 
ed the  following  clause,  vix.  *  And  the  said  Robert  Hamilton  obliges  himself, 

*  his  heirs  and  successors  whatsoever,  to  enter  and  receive  the  heirs  and  assig- 

*  nees  of  the  said  Claud  Nasmith  and  his  foresaids,  by  precept  of  dare  constat^ 
^  charter  of  resignation,  &c.  or  otherways,  without   any  further  payment  or 

*  good  deed  whatsoever  to  be  paid  or  given  therefor,  more  than  the  doubling 

*  the  feu-duty,  &c;;  they  always  presenting  on  their  own  charges  all  such 
«  writs  as  shall  be  necessary •     And  further,  in  case  any  casualty  shall  fall  by 

*  reasotiof  non-entry  or  any  other  way,  then  and  in  that  case,  1  the  said  Ro- 
bert Hamilton  hereby  bind  and  oblige  myself,  my  heirs  and  successors,  to  re. 
Tiounce,  dispone  andovergive  ;  and  I,  by  the  tenor  hereof  per  verba  de  pre- 
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No  9&      •  s€nii,  renounce,  dispone  and  orergite  to  and  bi  fkvour  of  the  said  Gland  Na- 

*  smith,  and  his  heirs  and  successors,  all  and  sundry  the  said  flon-enttie^,  &c/ 
In  the  year  x  720,  James  Nasmith  of  Rav^nseraig,  purchased  the  superiority 

of  the  foresaid  lands  of  Ardbuckle  from  Wiffi'am  Hamilton  the  son  and  heir  of 
the  superior ;  and  in  the  disposition  there  was  a  cfeuse  b£  absoibte  warrandice 
vrith  the  following  exception  :  *  Excepting  tiYmij^,  foKh  and-  from  the  satdub^ 
^  solute  warrandice,  th«  feu-rights  aikI  chatters  gf*it*d  by  me  or  my  predeces- 

*  sors  of  the  foresaid  lands  above  disponed  in  fefour  of  ther  Tassals  and  feuers  of 

*  the  same,  with  the  express  burden  of  which  rights  these  ptesents  are  granted 

*  by  roe,  ai«i  no  otherways;  d^dnrtrt^  always  that  the  extcptionof  the  said 
^  feu-rights  sball  import  no  ratifkatidn  Or  hocndogfttidm  thereof^  btit  that  it  shaS 

*  be  leisometo  the  said  JaiMs  Nasmiiih  and  his  foresaids  to  reduce  qttarrel  and 

*  impugn  the  same  on  whatsoever  ground  of  few  eoiiipetesit  Co  them,  which 

*  shall  not  infer  warrandice  against  me  or  my  foresaids/  And  M^it  this  dispo* 
aition  the  purchaser  obtained  a  charter  unddr  che  Onoiit  Seal,  and  "tf^  irifi^.' 

Claud  Nasmith,  the  vassal  last  in&ft,  bafiring^  died  MiM  yeat<s-a^^  whereby 
the  lands  became  in  non-entry,  Ravenscraig  the  superior  brought idei^ldratoV 
of  non*entry,  whcreib  he  called  Joha Stciny ibe  vppairent  heir;  who  hatmg 
presented  a  charter  to  be  signed  by  the  pursuer  as  superior,  in  which  were  in* 
serted  the  wht^e  obligations  that  were  tontaimd  in  tb6  origin^  f(M-(fbarter,  the 
LoRi>s,  on  i^portf  found,  '  That  the  clauses  oDnoeriing  the  'receiving  tbe  de- 
fender, his  h^irs  and  assignees^  vassals  £ar  a.  Kusrtoid  sum^  aq4  ^Ckiair^iig  llM 
casualties  of  superioritiy  mentioaed  inrthersaidi  originaL  chan^r  1689,  are  ^^ 
real,  and  do  not  affect  the  pursuer  a  singiilar  siiooewar;  and  a^eje&veou^t  Mt 
to  be  engrossed  in  the  charter  to  be  granted  by  the  pursuer/ 

But  the  defender  having  reclaimed,  the  Court  was  much  divided-  It  was  on 
the  one  hand  observed,  in  support  of  the  interlocutor, ^r/r,  in  general,  on  the 
import  of  the  obligation.  That  as  every  clause  in  a  feu-right,  contrary  to  the 
nature  of  the  feudal  tenure,  is  to  be  strictly  interpreted,  and  such  are  all  obli- 
ligations  upon  the  superior  to  enter  the  vassal  and  discharge  casualties  not  yet 
fallen,  the  obligations  by  Robert  Hamiltoi>  the  pursuer^s  author  aie  -  to 
be  understood  to  import  no  more,  than  that  while  he  or  his  heirs  remained nn 
the  superiority,  he  should  receive  the  vassal  and  discharge  the  casualties^  S«:, 

And  that  it  did  not  alte;'  the  case  that  the  granter  also  per  verba  de  presenU^ 
disponed  the  casualties  j  for  that  was  no  more  than  executive  of  the  obligation, 
as  the  same  has  been  explained,  that  is,  a  disposition  of  the  casualties  how  oft 
they  should  fall  while  the  superiority  should  remain  with  him ;  or  in  other 
words,  how  long  the  obligation  itself  subsisted. 

But  2do,  Let  the  obligations  or  disposition  have  been  intended  to  import 
what  they  will,  still,  as  no  such  tiling  entered  the  sasine,  they  were  but  per- 
Sonvil ;  such  obligations  or  disposition,  if  contained  in  a  paper  a-part,  would  be 
admitted  to  be  only  personal ;  and  what  odd5  should  it  make  that  they  are  con- 
tained in  the  feu-charter,  as  whatever  difference  that  may  make  in  the  pomt  of 
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aotification,  still  thtj  were  no  constitutioa  c£  a  real  right ;  and  except  io  so  far      No  961 
M  the  right  given  to  the  tassal  is  made  real,  the  singular  successor  of  the  supe« 
nor  cannot  be  affected  hj  it. 

And  whereas  it  had  been  argued^  That  as  everj  clause  in  a  feu-chartet  will 
affect  the  singular  successor  of  the  vassal,  so  every  clause  therein  should  also  affect 
the  singular  successor  of  the  superior ;  it  was  answered^  That  the  case  of  the 
vassal  and  of  his  singular  successor  is  different  from  that  of  the  superior ;  for 
Jthe  feu-charter  is  the  constitution  of  the  vassaVs  right,  and  that  right  must  be 
affected  by  every  quality  either  implied  in  the  tenure  or  exprest  in  the  redden- 
do ;  but  the  superior  acquires  no  new  right  by  the  feu-charter  or  sasine  follow- 
ing on  iti  His  right  is  the  full  property  that  was  in  him  before  granting  the 
feu»  except  in  so  far  as  it  is  diminished  by  the  real  right  transferred  to  the  vas- 

3///f»  Had  the  causes  even  entered  the  sasine,  it  Vas  doubted  if  they  could 
be  effectual  it  law ;  it  being  contrary  to  the  very  nature  of  the  feu-right,  that 
a  superiority  should  have  no  casualties  attending  it,  or  a  feu  have  no  feu-duty, 
which  theref(Mre  no  superior  coidd  grant. 

Aftd  lastly.  The  decision  x 5th  June  1731,  between  Lady  St  Clair  and  Sir 
James  Stewart,  (/a  Personal  and  Real),  was  referred  to,  where  it  was  found. 
That  clauses  contained  in  the  original  £su- right,  conceived  in  like  words  with 
liie  fffesent,  wece  not  real,  and  therefore  did  not  affect  the  singular  successors  in 
the  superiority^ 

On  the  odier  hand,  it  was  said,  That  the  equity  of  the  case  was  with  the 
vassal  i  andif  the  law  was  not  also  wilh  him,  it  was  at  least  hard ;  but  that  even 
the  law  was  thought  to  be  with  him :  That  there  was  nothing  in  law  to  hinder 
the  superior  and  vassal  to  agree  that  the  vassal  should  in  all  time  thereafter  be 
received  gratis,  and  have  the  casualties  discharged,  more  than  there  is  to  hin- 
der a  superior  to  tax  a  ward,  or  to  give  the  feu-duty  in  feu  to  a  third  party  ; 
and  that  the  obligation,  should  be  understood  in  this  case  as  only  upon  the 
grantcr  and  his  heirs,  was  to  take  for  granted  what  could  not  be  admitted;  as 
the  terta  '  successors'  did  oomprehenid  successors  of  all  kinds,  the  singular  as 
iwll  as  the  heir,  or  universal  successor;  and  to  say  other  ways  in  this  case,  were 
to  say,  that  evecc  as  inhibition  upon  these  clauses  against  the  granter  would  not 
secure  against,  the  singular  successor  of  the  granter^  which,  even  supposing 
then9i>  to  be  psctonal,  wotdd  not  be  masntaihed. 

.  But  ^dOi  That  they  Were  tnuly.ttat,  r^,  as  being  contained  m  the  charter, 
as  it  is  the  charter  and  tfas'me  jointiy  that  constitute  the  feu-right,  and  whatever 
IB  in  eithtft  must  be  effectual  sri  far  as-  the  nature  of  the  right  will  admit ;  and 
accordingly  it  was  sad,  to  have  beta  deeidJed  loth  July  1722,  Duke  of  Gordon 
against  Innes  of  Dunkinty,  (see  Appendix);  where  the  Duke's  predecessor 
having  ia  the  year  1643  disponed  the  lands  of  Dunkinty  to  one  Fullertbn,  to 
be  held  of  him  feu,  with  a  claUse  in  the  dispositioii,  That  he,  bis  heirs  and 
successors,  should  be  bound  to  receive  and  enter  the  heirs,  successors  and  as- 
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signees  of  the  feucr,  or  any  person  to  whom  he  or  they  should  dispone  the 
lands,  for  payment  of  ten  merks  ia  name  of  composition';  af>d  the  feu  having 
come  to  Inncs  of  Duukinty  by  singular  titles,  the  Duke  of  Gordon,  who  was 
now  in  the  right  of  superiority,  not  as  representing  his  predecessor,  but  by  gift 
of  forfeiture,  was  found  obliged  to  receive  Dunkinty  on  payment  of  ten  merks 
conform  to  the  clause  in  the  original  feu-right,  and  that  he  was  not  entitled  to 
the  full  year's  rent  for  his  entry. 

It  was,  in  the  last  place,  observed^  Thit  in  the  present  ca^e  Ilavenscraig  the 
pursuer  had  accepted  of  the  conveyance  of  the  superiority  with  the- burden  of 
the  feu-right,  whereby  all  clauses  in  it,  supposing  them  otherwise  personal^ 
were  rendered  real  burdens.  '       ,  * 

The  Court  being  much  divided  upon  the  general  question,  they  with  a  de- 
clared intention  to  avoid  a  decision  of  it,  took  up  the  case  upon  the  speciality 
last  mentioned,  and  found,  •  That  the  pursuer  having  accepted  of  the  right  with 
the  burden  of  the  feu,  he  is  bound  by  every  clause  in  the  feu-right. 

This  nevertheless  in  effect  implied  a  decision  of  the  general  question,  at  least 
as  to  the  import  of  the  obligation.  For  if  the  obligations  upon  Robert  Hamil- 
ton to  enter  the  heirs  of  the  vassal,  &c.  were  only- binding  upon  the  granter  and 
his  heirs,  they  made  no  part  of  the  feudal  right,  with  the  burden  whereof  only 
the  conveyance  to  the  pursuer  was  granted  ;  and  for  the  same  reason,  the  im- 
port of  the  exception  from  the  clause  of  absolute  warrandice  also  depended  on 
the  intention  of  these  obligations ;  for  if  it  was  no  other  than  that  they  should 
be  binding  upon  Robert  Hamilton  himself  and  his  heirs^  they  did  not  fall  un-* 
der  the  warrandice  contained  in  a  conveyance  to  singular  successors.  See  Per- 
sonal AND  Real. 

Kilkerran^  (Personal  and  Real.)  No  5.  p.  385. 


No  97- 

An  informi|l 
indenture  lAras 
found  homo* 
located  by 
the  service 
having  taken 
place. 


1 78 1.    July  19.        James  Rymer  against  Alexander  M'Intyre, 

In  May  177^-^  son  of  Mlntyre*s,  under  eleven  years  of  age,  entered  into 
the  service  of  Rymer^  in  his  trade»  that  of  an  engraver ;  and,  soon  afier,  an 
indenture  was  executed  between  them,  by  which  the  boy  was  to  become  bound 
as  an  apprentice  to  liim,  for  the  term  of  six  years.  This  writing,  however, 
though  subscribed  by  Rymer,  by  M'lhtyre,  as  cautioner  for  his  son,  and  by  the 
boy  himself,  was,  in  other  respects,  informaL'  The  testing  clause  stood  thus: 
<  In  witness  whereof,  both  the  said  parties  have  subscribed  these  presents,  writ* 

•  ten  upon  stamped  paper  by  (Signed)  Gavin  Rymer,  shoemaker,  and  Adam 

*  Richardson,  ditto.'     \nd  below,  thtsc  names  were  repeated  thus :  *  Witness 
»  Gavin  Kyraer,  Adam  Richardson.' 

Th6  boy  continued  to  sei*ve  Rymer  till  October  1779,  when  his  father,  on  an 
allegation  of  bad  usage,  took  bim  away  from  his  master's  service  ^  upon  which 
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Rymer  brought  an  action  against  M^Intyre,  concluding  for  the  penalty,  and  for       No  97. 
damages. 

Pleaded  for  the  defender ;  The  indenture,  from  its  wanting  such  a  proper  de- 
signation of  the  writer  and  witnesses,  as  is  required  by  the  act  1681,  cap.  5.  is  ' 
void  and  null.  This  statute  has  not,  like  1593,  cap.  179,  left  any  room  for  a  pos- 
terior condescendence ;  and,  as  its  words  expressly  declare  a  writing,  so  defec- 
tive, to  be  absolutely  null,  no  person  can  reasonably  think,  that  it  affords  no- 
thing more  than  an  exception  which  may  be  tacitly  renounced  by  acts  of  ho- 
mologation. 

Answered;  If  defective  deeds  are  not  to  become  valid  by  homologation,  a  . 
man's  titles  to  his  estate  may  not,  even  after  the  years  of  prescription,  afford  : 
him  any  security.  It  is  only  in  nudis  finibus  contractus^  that  the  statutory  nul- 
lities have  force.  Subsequent  approbatory  acts  remove  every  objection..  .  Such  •» 
has  been  found,  by  many  decisions,  to  be  the  effect  of  implement  in  tacks  and  . 
in  marriage  contracts.  Such,  too,  is  the  known  effect  of  ret  inter oentus..  And,  .. 
surely,  the  boy's  continuing  to  serve  under  the  indenture  for  upwards  of  three 
years,  imports  a  sufficient  homologation ;  November  23.  1699,  Greeson  contra  • 
Scott,  voce  Writ;  January  21.  .1735.  Tclfev  cont/ a  Hdtnilton^  Ibidem.  . 

Observed  on  the  Bench  ;  As,  in  this  c  ise,'  there  is  full  evidence  of  aii  agree- 
ment between  the  parties,  there  would  have  been  good  ground,  altogether  in- 
dependent of  the  indenture,  for  compelling  either  of  them  to  enter  regularly 
into  a  written  contract. 

The  Lords,  •  in  respect  of  the  apprentice's  entering  into  his  master's  service, 
and  continuing  there  for  three  years,  by  which  the  indenture  was  homologated 
by  both  parties,  repelled  the  objection  of  the  want  of  the  legal  solemnities, 
made  to  the  indenture.'     See  Writ. 

Lord  Orduuuyi  HmUs*^  Act.  H,  Ersiinc*  Alt.  Roe.  Clerk,  Rob^ttM. 

S.  Foh  Dic^  V.  3.  p.  274.    Fac,  Col.  No  74.  ^.128. 


♦^*  For  other  cases,  relative  to  the  point  whether  writs  defective  in  solem- 
nities can  be  supported  by  homologation,  see  Writ. 

Proof  of  Homologation,  see  Proof. 
See  AppendiIl. 
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1 746.    November  20.    Napier  against  The  Lord  Elprinstoks. 

GABRIEL  NAPIER  writer  in  Edinburgh,  gave  in  a  petition,  shewing,  that 
in  a  process  depending  at  his  instance  against  the  Lord '  Elphinstone,  a 
commission  had  been  granted  for  taking  a  proof  at  Airth,  which  was  according* 
\y  done,  the  petitioner  having,  as  was  ordinary,  named  the  commissioner  for 
taking  the  other  party's  proof ;  that  it  was  the  custom  for  the  party  adducer  of 
the  proof,  to  give  a  gratification  for  pains  to  the  commissioner  before  whom  it 
was  led,  and  his  clerk,  notwithstanding  his  being  named  by  the  other  party  ; 
that  nevertheless  the  Lord  Elphinstone  had  not  satisfied  them,  and  therefore 
praying  he  might  be  ordained  to  do  it. 

•  The  Lords  were  of  opinion,  that  the  office  of  commissioner  was  not  mer- 
cenary, and  did  not  entitle  him  to  claim  a  reward  s  and  therefore  refused  the 
bill  as  to  him,  but  that  the  ckrk  had  a  claim.' 

Petitioner,  t¥.  Grants  Clerk,  Juitice* 

FoL  Die.  V.  3.^.  275.    D,  Falconer^  v.  1.  No  143,  p.  180. 


Noi* 

A  «oinmis« 
signer  ap* 
pointed  bjr 
the  Lords  fot 
taking  a 
proof  found 
not  entitled 
to  a  reward, 
bttt  that 
his  clerk, 
must  have  a 
fee* 


*i^*  Kilkerran  reports  the  same  case : 

In  a  forthcoming,  pursued  by  Gabriel  Napier  writer  in  Edinburgh,  against 
Lord  Elphinston,  after  a  conjunct  proof  had  been  led  by  both  parties,  a  farther 
proof  was  allowed  to  Lord  Elphinston,  aod  a  commission,  the  pursuer  naming 
the  commissioner  as  usual. 

After  that  proof  was  taken,  the  defender  refusing  to  pay  the  commissioner 
and  clerk  for  their  trouble  in  taking  his  own  pvoof,  the  pursuer  who  had  nam- 
ed the  commissioner  applied  to  the  Lords  for  having  the  defender  found  liable 
in  payment  of  the  same :  On  occasion  of  which  petition,  a  question  arose, 
Whether  or  not  commissioners  were  entitled  to  any  fee  or  reward  ?  And  it  was 
agreed  that  they  were  not,  as  what  might  be  mali  exempli^  should  they,  on 
whom  the  wording  of  the  testimonies  depends,  be  allowed  to  take  money  from 
either  party.     And  the  case  of  arbiters  was  remembered,  wherein,  though  it 
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No  It  '  l>c  ^^^  practice  to  club  for  paying  arbiters,  yet,  when  the  case  came  to  be  de- 
termined, Whether  de  jure^  arbiters  were  entitled  to  any  reward,  the  Lords 
found  that  they  were  not. 

But  as  to  the  clerk  to  the  cc^nmission,  it  was  agreed,  that  he  was  entitled  to 
a  gratuity ;  and  it  was  remitted  to  the  Ordinary  to  tax  the  same,  to  be  paid  by 
V  the  defender,  whose  proof  it  was.         '      ^ .    ' 

IGIkerran^  (Regompence.)  No  2.  f.  477, 

^♦^^*  An  opinion,  in  opposition  to  the  above  case,  has,  in  later  instances, 
:  been  incidentally  expressed  on  the  Bench. 

-.  .  . 

Se^  RXCOBCPENCE. 

i$r<  Appxnoix. 


5731 


HORNING- 


^583- 


Laird  of  Bisboptok  agaimt 


THE  Laird  of  Bishopton  being  denounced  for  not  finding  law-burrows,  the 
homing  was  reduced  at  his  instance,  because  the  officer's  execution  bore 
not  that  the  party  seeker  of  the  caution  made  faith  to  the  officer,  that  he  dread- 
ed Bishopton  bodily  harm,  according  to  the  order  prescribed  in  the  act  of  Par- 
liament, albeit  the  officer  offered  to  prove  by  the  witnesses  inserted  in  his  exe- 
cutions, that  he  had  caused  the  party  make  faith. 

Spottiswood^  p.  i/^^j^ 


No  I. 


1590, 


Laird  of  Wedderburn. 


In  an  action  pursued  by  the  Laird  of  Wedderburn  ancnt  the  parsonage  and 
teiads  of  Dunse,  there  was  a  homing  cast  in  against  him  to  repel  him  ab  agendo. 
Alleged^  That  it  was  null,  because  it  did  not  proceed  upon  letters  of  the  Lords 
of  Council  and  Session,  but  only  upon  a  command  given  him  by  the  king,  sub- 
scribed by  his  Majesty,  charging  him  not  to  intromit  with  the  teinds  of  Dunse 
under  the  pain  of  rebellion  j.whercul)on  he  disobeying  was  denounced.  The 
Lords  would  not  sustain  it. 

Spottiswoodf  p.  149, 


No  2. 


1625.     June  23-        V15GOUNT  of  Stormont  t^ainst  His  Vassaz-s. 

A  DECLARATOR  being  pursued  at  the  Viscount  of  Stormont's  instance,  against 
one  of  his  vassals,  for  the  vassal's  liferent  of  certain  lands,  holding  of  him ; 
the  Lords  found,  that  that  summons  should  not  abide  continuation,  neither 
was  it  necessary  that  the  pursuer  should  prove,  that  the  defender  held  the  lands 
of  the  pursuer  ;  but  that  it  was  sufficient  to  ^sustain  the  action,  that  the  pursu- 
er produced  his  own  sasine,  bearing  him  to  be  infeft  in  the  lands  specially,  where- 
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No  3«  of  he  craved  declarator.  Which  the  Lords  found  enough  against  the  defender, 
who,  if  he  were  not  the  pursuer's  vassal,  he  might  disclaim  him'to  be  his  superior, 
and  thereby  might  free  himself  of  this  declarator.  In  this  same  process,  the 
Lords  found  letters  of  homing  null,  whereby  a  person  was  charged  to  pay  a 
particular  stent,  imposed  by  the  minister  and  elders,  and  session  of  the  kirk, 
upon  the  parishioners,  for  entertaining  of  a  reader,  and  for  not  payment  where:- 
of,  the  person  foresaid  beiog  one  of  the  panshioners  simted,  was  denounced, 
because  the  act  of  the  stenting,  which  was  the  warrant  of  the  charge  and  de- 
nunciation, was  not  subscribed  by  the  parishioners,  and  by  this  person  charged 
particularly,  without  whose  consent  and  subscription,  the  minister,  elders,  and 
session  had  no  power  to  impose  any  such  burden,  upon  any  of  the  parishioners, 
to  burden  either  theuselvea,  ta  tbetr  ifmds,  wA  itherefore  found  the  horaLqg 
null,  ope  exceptionis. 


No  4k 


No  5. 


1626. .   yune  29.  FowLis  agcnnst  The  Liaitd  of  Caldkiwoob^. 

Horning  being  objected,  and  the  rebel  by  consent  c^  the  principal  party 
suffered  notwithstanding  to  stand  in  judgment  ;.'ira  tliird  party  admitted  for  his 
interest  compear,  and  object  homing  in  the  same  process,  he  will  not  be  heard 
Mr  Robert  Fowlis  debarred  -Che  Laird  of  Calder«Kaod  to  give  his  oath,  the  :piio«' 
cipal  party  not  being  against  it.    See  Persona  Standi^ 

Sfatihwood^  p.  146, 


3628.    yune  13.  Hole  ^anM  Astriw.. 

Jabies  Rule  having  convened  the  Laird  of  Ay  ton  for  making  count  and 
Kckoning  with  him  of  certain  sums  of  money,  which  he  had  debursed  in  his 
affairs ;  the  Laird's  procurator  compearing  at  the  bar,  and  offering  count  and 
reckoning,  the  pursuer  debarred  him  with  a  horning.  The  matter  was  much 
agitated,  whether  be  could  in  an  action  of  count  and  reckoning  debar  the  de- 
fender, seeing  the  defender  was  content.to  ^ve  him  all  he  craved,  viz.  the  de- 
sire of  his  summons.  Yet  by  manifest  votes  it  was  found,  he  being  a  rebel 
might  be  debarred. 

SpotHswood^  p.  149. 

^J^  See  IXurie's  seoort  0f  this  case*  voce  Feriona  Standi. 


\ 
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162^    Julyii. 


DuxBJUc  agaimt  M'Kie. 


No  6. 


In  a  declarator  of  simple  escheat  pursued  by  one  Dunbar  against  M'Kie,  aU 
ttged^  That  the  homing  whereupon  the  declarator  was  craved,  having  proceed- 
ed upon  a  charge  given  to  M'Kie  (Provost  of  Wigton  for  the  time)  to  appre- 
hend a  rebels  the-  donatar  ought  to-  produce  the  first  charge  given  to  M'Klie, 
which,  was  with  certification  if  he  failzied,  our  other  letters  of  horning  should 
be  direct  against  him ;  and  the  pursuer  had  produced  only  the  last  charge  of 
homing  preceding  the  denunciation.  Th£  Louds  repelled  the  allegeance,  other- 
wise these  charges  being  in  other  ngien's  hands,  it  were  hard  for  the  King's  do- 
natars  to  get  them. 

Spottiswood,  p.  149. 

%•  This  case  is  csdledby  Dwe,  Dunbar  against  Mudie,  reported  wrr  Process, 


1630.    March  23.        OuPHANT  against  Earl  of  Marischal 

« 

Mr.  William  Oliphant  intented  a  reduction  of  a  horning  used  against  him, 
upon  this  reason,  that  he  was  denounced  at  Edinburgh,  he  being  dwelling  in  the 
mean  time  in  Kirk-hill,  within-  the  iln.i  iWun:  ef  Linlithgow.  Alleged  by  the 
Earl  of  Marischal  his  superior,  and  to  whom  his  liferent  belonged,  and  offered 
to  prove,  that  he  was  dwelfing  at  Edinburgh  for  the  time.  Although  the  Lords 
are  ever  in  use  to  sustain  such  an  allegeance  made  in  fortification  of  an  execu- 
tion, yet  here  they  preferred  the  pursuer  in  proving  that  he  dwelt  alibr,  both 
in  respect  he  condescended  upon  witnesses  omni  exceptione  tnajores^  all  landed 
gcntlemenr  and  ministers ;  as  also  because  be  had  great  presumprions  on  his  parf, 
▼i^.  the  homing  was  executed  in  September,  at  which  time  it  was  not  probable 
the  pursuer  could  be  dwelling  ih  the*  town,  having  a  great  mains  in  labottring 
himself.  Sicklike  his  wife  and  family  were  known  to  remain  in  the  country  the 
most  part  of  the  year,  even  in  Session  time,  much  more  in  vacance. 

Spottiswood^  p.  153. 

*^*  Durie  reports  the  same  case  : 

In  a  reduction  of  a  horning,  because  the  pursuer  dwelt  within  another  Sheriff- 
dom, viz,  Linlithgow,  and  so  should  have  been  denounced  at  the  market-cross  of 
the  head  burgh  of  that  shire,  wberea«  he  is  denounced  at  Edinburgh^  within  the 
shire  where  he  then  dwelt  not,  and  the  defender  offering  to  prove,  in  fortifica- 
tion of  the  homing,  that  he  dwelt  within  Ediaburgh,  at  the  market*  cross  where- 
c^  he  was  denounced,  and  so  aiieged  that  be  ought  to  be  preferred^  for  maintain^ 
ing  of  the  writ,  it  being  ^ro^J^^  j   the  Lords  nevertheless  repelled  this  excep- 
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tion,  and  preferred  the  pursuer,  in  admitting  of  his  reason  to  prove,  that  he 
dwelt  alibi;  which  was  done,  because  he  offered  to  prove  the  same  by  witnesses, 
condescended  upon  by  him,  which  were  omni  exceptione  majores^  viz,  barons^ 
advocates,  or  ministers,  albeit  the  cxcipient  offered  to  prove  his  allegeance,  by 
famous  unsuspected  witnesses. 


Act.  PraseiUf 


Alt.  Ntc9ls(m  bf  Fkuhn* 


Clerk,  Hay. 

DuriCf  p.  512. 


No8- 


1630.    March  24. 


M*Alister  agmnst  Cunningham. 


In  a  suspension,  the  suspender  being  debarred  ah  agendo  by  homing,  which 
he  alleged  to  be  null,  because  it  was  not  stamped ;  the  Lords  would  not  in 
this  process  find  the  horning  null,  but  reserved  that  nullity  to  be  tried  in  an  or- 
dinary pursuit,  but  they  found  that  the  suspender  had  personam  standi  injudicio, 
notwithstanding  of  that  horning,  and  that  he  was  not  debarred  thereby. 


Aft. 


Alt.  Cunmn^bame^ 


Clerk,  Scott. 

Durie,  p.  5^3. 


No  91 


No  I0» 

A  horning 
against  a 
wife,  rtatte 
matrunoniOf 
found  null  b^ 
exception* 


1631.    Mareb  2. 


Chisi^olm  against  M^Dowgal. 


In  an  action  pursued  by  Walter  Chisholm  against  Sir  William  M'Dowgal, 
the  pursuer  having  declared  that  his  name  was  only  borrowed  to  the  behoof  of 
John  Home  of  Howletston,  the  defender  debarred  the  said  John  Home  with 
Wning.  Answered^  That  the  action  not  being  pursued  in  his  name,  he  could 
not  be  debarred,  especially  by  the  defender  who  was  not  a  creditor  to  the  said 
John*  The  Lords  found,  that  as  rebels  could  not  pursue  in  their  own  name, 
no  more  could  they  in  another's  to  their  behoof,  otherwise  it  were  fraudemfacere 

kgi* 

Spottiswood^  p.  153, 


%♦  This  case  is  reported  by  Dune,  voce  Persona  Standi. 


/ 


1633.     February. 


Stuart  against  Bannerman. 


James  Stuart  pursued  a  general  declarator  of  Christian  Bannerman  her 
escheat.    Alleged^  No  declarator  against  her,  because  the  horning  was  against 
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..... 

her  stante  mMtrimonio,  and  so  quoad  earn  null.    Replied^  The  homing  must  stand 
good^  proceeding  upon  a  cause  which  was  the  proper  fact  and  violence  of  the^ 
defender,  viz.  an  ejection  committed  by  her.     2rfo,  It  cannot  be  taken  away  so* 
summarily,  but  must  abide  reduction,  because  it  proceeds  upon  a  decreet  of  e- 
jection  recovered  against  her  and  her  husband ;  which  they  having  suspended, 
the  letters  were  found  orderly  proceeded  against  them  compearing ;  and  so  the 
homing  being  founded  upon  decreets  standing  unreduced,  cannot  be  taken  < 
away  via  exceptionis.    Duplied^  The  horning  and  decreets  are  all  null,  in  re*  - 
spect  of  her  who  was  for  the  time  cloathed  with  a  husband.     The  Lords  found 
the  exception  relevant.     Yet  afterwards  the  King's  Advocate,  Test  it  should  pre- 
judge the  King  in  other  cases,  made  the  parties  pass  from  their  allegeances  with  . 
consent,  and  got  the  interlocutor  cancelled. 

Spfittiswofd^  p.  I  S3-,' 

*V*  This  case  is  reported  by  Durie,  voce  Husband  and  Wife.  . 


No  rev. 


^34.  Xy8. 


L.Lauchop  against 


L.  Lauchop  having  right  from  the  donatar  of  umquhile  Gavin  B.-'ofGillo-- 
way's  liferent,  after  general  declarator,  pursues  by  special  declarator,  the  in- 
tromilters  with  the  duties  of  his  benefice  pertaining  to  him,  of  certain  years 
addebted  to  the  said  umquhile  Bishop,  wherein  the  horning  being  produced 
whereon  the  gift -and  declarator  proceeded,  the  defender  alleged  the  horning  to^ 
be  null,  because  there  intervened  three  years  betwixt  the  execution  of  the  charge 
and  the  denunciation ;  which  allegeance  was  repelled,  and  notwithstanding  there- 
of the  horning  found  sufficient  amt  well  executed;  because,  before  the  denun- 
ciation there  proceeded  an  intimation  made  to  the  umquhile  rebel  two  days  be- 
fore  he  was  denounced  ;    which  intimation  proported,  that  the  party  at.  whose , 
instance  the  horning  was  executed,- had  obtained  a  protestation  before  the  Lords, 
of  Session  against  a  suspension  of  these  charges,  purchased  by  the  said  jumquhile  . 
Bishop,  by  which  protestution  the  letters  were  ordered  ta.he  put  to  execution,. 
which  being  so  intimated  to  the  said  umquhile  Bishop  by  theofBcer,  the  Lords, 
found  the  officer  might  thereafter  denounce  j  and  the  denunciation  being  made  • 
within  two  days  after  the  said'intimation,  it  was  found  sufl5cient,  and  that,  there  : 
needed  no  new  charge  to  have  been  given  by  the  messenger :.  For  the  alleged  , 
length  of  time  that  intervened  since  the  said  first  charge,  as  the  defender  alleg-  . 
ed,  ought  to  have  been  given  before  he  could  have  been  denounced,  and  that 
the  intimation  was  not  enough  to  warrant  the  denunciation  without  a  new  r 
charge,  especially  such  an  intimation  upon  two  days  allenarly  before  the  de- 
nunciation ;  likeas  they  alleged,  that  if  any  intimation  might  be  sustained  to  . 
supply  the  charge,  and  sustain  the  horning,  yet  the  same  ought  not  to  be  upon 
so  short  a  space  as  two  days,  but  that  there  was  requisite  as  many  days  to  have  . 


No  II. 
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Noi  n, 


intervened. ^^  the  sorftlgog'  of  the  iatimatiocY  befoiie  the  patty  could  be  de^ 
nounced^  bb  were  requisite  ta  the  chai^^  after  the-  e&piriAgi  whereof  denunciap^ 
tion  might  be  made  by  letters  of  horning  and  wacrant  thereof  '^  *€o*  that  if  the 
charge  was-  itqfutstte  to  be  {^ven  upon  six  days,  or  more  or  fewer  as  the*  wacraot 
appoietedv  so.  the  intimation  ought  to  hare  been  made  upon  no  fewer  before  the 
officer  could  la^uUy  denouace  ;  whi^h  aliegeance  was  repelled,  and  the  hero*^ 
iQg,  with  the  iotimatioQ  made»  as  said  is,  and  the  deAunciatioa  fbUowiog  thecc* 
ant  were  sustained. 


AcU  Hamlion  tsfc* 


AIc  N€iIs9H. 


Durie^  p:  724. 


No  12.       ^^^^'     Ja^^ry^ 


M^Lellan  ugainst  Buchanan. 


In  a  suspension  pursued  by  David  M'Lellan  against  Arthur  Buchanan,  the 
Lords  found  That  Buchanan,  as  assignee  to  a  bond  granted  to  his  cedent,  and 
rcgiste rated  after  the  cedent's  death,  could  not  charge  thereupon^  because  the 
procuratory  of  registration  dies  with  the  death  of  the  receiver,  as  well  as  of 
the  granter. 

Gilmour^  No  32.  /.  25. 


No  15. 

Horniag, 
upon  a  de* 
CMC  of  the 
English  Judg^ 
es,  was  tas- 
tained,  as 
their  sen- 
tences were 
allowed  to  be 
challenged, 
on  the  nQtt« 
ter,  not  the 
form. 


r662t    Januxiry  i.        Alcxandbr  Barns  agmnst  Applxoi&th« 

Alexander  Barns  havings  (conform  to  the  act  made  hy  the  Judgps,)  obtain- 
ed letters  of  homing  somtnadljr  at  hi»  instance,  as  heir  tx>  his  hrotber  James 
Barns,  upon  production  of  Ua  Ktoim  and  a  bond  granted  hy  Johnston  of  Apple- 
girth  ;  and  thereupon  having  denownced  himi  and  applied  his  lands  \  Applegirth 
suspends  on  this  reason,  because  the  foresaid  act  of  the  Judges  wae  now  void; 
and  by  the  late  act  of  Parliament  confirming  their  judicial  proceedings,  liberty 
is  granted  to  quarrel  and  reduce  them  upon  miquity  ;  and  this  was  iniquity,  to 
charge  him^  summarily  contrary  to  law. — The  charger  answered^  non  relevat, 
because  he  followed  the  order  in  use  at  that  time;  and  the  liberty  of  quarrelling 
is  for  injustice  in  the  matter,  and  not  in  the  order  of  proeeediug  j.  for  then  all 
their  debates  would  be  null,  because  they  proceeded  not  upon  continuation  and 

letters. 

The  Lords  sustained  the  chaige  as  a  libel,  to  the  eflect  die  suspender  might 

have  his  defences,  (if  he  had  any)  to  be  proved  not  instantly,  but  upon  terms ; 
but  declared  the  appiiising  should  stand  valid  for  whatsoever  was  found  due, 
but  prejudice  to  the  homing,  as  accords* 

Siaitf  v.t.  p.  7> 
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Lairi^  «of  MsunuiM  ^igtmut  Tte  Laird  af  ToiqioiON. 


The  Laird  of  Meldrom  f^ursues  n  dtelarator  of  the  escheat  of  the  Laird  of 
TialquitDn,  who  i7//^^</ absolvitor,  bdoause  the  JK>rmDg  whereupon  the  gift  pro- 
reeds  as  t»aU,  AB  •bfiiQg 'COBtmry  .to  the  25th  act,  Parliament  1600,  prohibtting 
all  charges  of  horning  be^fond  (he 'water  of  Dee  ^pon  less  than  15  days,  9nd4e^ 
dariag  all  liomings  upon  fewer  days  null ;  and  also  against  the  1 40th  act,  Par- 
liament 1592,  declaring  imprestable  conditions  in  contracts  to  be  null;  and  par- 
ticularly this  c(Nidition,  that  chaiges  and  denunciations  should  be  at  the  market 
cross  of  Edinburgh ;  according  to  which  law  there  is  a  decision  obserred  by 
Duriera  1:625,  '^^  4th  «di^  of  l^eb.  .betwixt  Stuart  and  Bruce,  iPtev  Indugi^ 
liEGAL'ES^ — It  m9A  amwertd  £xt  the  pucsuer,  That  the  act  of  Parliament  1592 
•had  fio  &wt  tin  this:oa8e^  because. :both  parties  Uving  in  the  ^hire  of  Aberdeen,  . 
ffaeie  was  no  impossibility  by  distance  of  ^ce»  hitherto  .perform  the  obligation 
Yhere,  -or  in  case  of  any  just  reason  to  suspend,  to  have  come  or  sient  to  Edin- 
burgh for  diat  purpote  ;  and  a&  for  tbeact  of  Padiament  i6eo,  the  narrative  of 
^t  4)ears  «Kpro6iily,  *  Khaittfae  reason  of  that  statute  was  to  remeed-the  inconve- 
^  nienoes  df  chaiges  for  lawburrows,  or  for  compearance  before  the  (Council,  or  v 
^  the  like,'  and  cannot  be  extended  to  annul  homings  on  fewer  days  by  consent 
of  parties  ;  and  the  best  interpretation  of  statutes  is  from  their  narratives,  and  . 
iibe  subsequent  consuetude,  nam  consuetudo  optima  kgum  interpres  ;  for  immedi- 
ately after  that  statute,  and  till  this  time,  such  hornings  have  been  accustomed,  , 
and  never ifonnd^iiull,  except  in  the  case  of  that  looming  observed  by  Durie,  in 
which  there  was  concurring  this  singularity,  where  the  charge  was  against  a 
dditor  living  in  Orkney,  to  pay  Btdiard  his  creditor,  who  lived  in  Fife,  which 
DKas  impomble  to  perform,  and  so  could  not  import  contumacy,  which  is, the 
only  ground  of  confiscation  for  »)t  obeying  ciiarges  of  homing;    but  here 
debtor  and  creditor  lived  near  together,  and  at  near  distance  to  Edinburgh.  . 
adOy  Laws  prohibitory,  wben  they  concern  the  private  interest  of  particular 
persons,  may  be  renounced,  even  though  they  contain  clauses  annulling  the 
same,  as  in  the  law,  Senatusconsultum  Velleianwn  might  be  renounced ;  so  in  ) 
this  statute,  being  only  for  the  coaveniency  of  persons  beyond  Dee,  and  neither  ^ 
contra  ban^s  mores  nw  Jus  publicum^  the  same  is  efiectually  renounced  by  the  ' 
clause  of  registration  on  six  days ;  and  there  was  a  late  decision,  i6th  Decem- 
ber 1664,  betwixt  Phiiorth  and  Forbes,  voce  iNnuciiE  LfOALES,.  sustaimrag  a  ^ 
lioming  upon  a  clause  of  registration  on  six  days  beyond  Dee. — ^It  was  replied  : 
for  the  defender,  That  pactis  privatorum  non  derogaXur  jure  communi  ;  if  parties  - 
-should  agree  that  apprisings  should  proceed  on  six  days,  yet  seeing  the  law  re- 
quires 15,  they  would  be  null ;   and  there  is  here  a  public  good,  that  the  lieges  . 
^ng  at  a  great  distance  be  not  put  to  impossibility  or  extreme  difficulty  ;  and  : 
^s  for  the  late  practique,  it  is  clear  by  it,  that  albeit  the  charge  was  upon  six  v 
days,  yet  the  denunciation  was  not  for  six  months. 
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No  14*  The  Lords  found,  That  the  act  of  Parliament  1592  had  no  effect  in  thhcase, 

there  being  no  impossibility  of  performance;  and  found  the  act  of  Parliament 
1600  to  be  cleared  by  subsequent  consuetude,  not  to  extend  to  homings  upon 
'  clauses  of  registration  upon  consent ;  and  they  considered  that  the  practique  in 
anno  1625  had  in  it  that  it  was  impossible  for  a  debtor  in  Orkney  to  come 
to  his  creditor  in  Fife,  or  to  Edinburgh,  in  six  days,  so  was  without  contumacy, 
'^ud  did  rather  subsist  in  the  act  1592  than  the  act  1600. 

SiaiKf  V.  2.  p.  306. 

*^*  This  case  is  reported  by  Dirleton  : 

In  a  declarator  of  escheat  at  the  instance  of  Meldrum  contra  Tolquhoa,  it 
:  was  alleged,  That  the  horning  was  null,  because  the  party  was  charged  only 
-upon  six  days,  albeit  he  dwelt  benorth  the  water  of  Dee ;  and  by  the  act  of 
Parliament  i0oo,  cap.  25.  all  charges  of  horning  against  persons  dwelling  be- 
north  the  Dee,  should  be  upon  15  days  at  the  least ;  and  by  the  140th  act, 
Parliament  12th,  King  James  VI.  it  is  statute,  that  in  case  any  denunciations 
of  homings  should  be  at  the  market  cross  of  Edinburgh,  upou  charges  upon  un- 
lawful and  impossible  conditions,  the  same,  and  horning  thereupon,  should  be 
null ;  and  that  there  was  a  decision  in  Durie's  book  in  anno  1625,  that  hornings 
even  upon  bonds  against  persons  benorth  Dee  were  null. 

It  was  answered  J  That  the  act  of  Parliament  in  anno  1600  was  only  in  the 
'      case  of  horning  upon  citations  or  charges  to  find  lawburrows,  or  for  compearing 
before  the  Council,  as  appears  by  the  narrative  of  the  said  act,  which  doth  in- 
terpret  and  regulate  the  dispositive  words  of  the  act. 

And  that  the  act  of  Parliament  in  anno  1592  doth  not  militate  in  the  case  of 
homings  upon  a  clause  of  registration,  seeing  after  the  act,  until  the  said  act 
i6oo,  such  clauses  that  hornings  should  be  upon  six  days  were  not  thought,  and 
de  facto  are  not,  impossible. 

And  as  to  the  practique,  it  was  answered^  That  there  was  a  late  practique  in 
1664,  upon  -a  debate  in  the  inner-house,  Philorth  contra  Forbes,  voce  LwuciiB 
Legales,  whereby  it  was  found.  That  the  act  of  Parliament  1600  is  to  be  under- 
stood in  the  case  forefaid,  where  hornings  are  upon  charges  of  the  nature  fore- 
said, for  appearing  before  the  Council,  and  such  like  ;  but  not  in  the  case  in 
question,  and  others  of  that  nature,  where  hornings  are  upon  bonds,  and  clauses 
of  registration  therein  contained,  which  do  bind,  and  cannot  be  quesiioncd  by 
those  who  do  oblige  themselves. 

T«E  Lords  considered.  That  the  narrative  of  the  said  act  doth  clear  the 
meaning  of  the  dispositive  words  ;  and  there  needed  not  10  be  a  law  and  reme- 
dy as  to  hornings  upon  clauses  of  registration,  seeing  ponies  could  not  help 
themselves  as  to  charges  to  compear  before  the  Council,  and  otheis  of  that  na- 
-ture  without  a  law  ;  but  they  were  arbiters,  and  could  make  a  law  to  them- 
selves as  to  clauses  contained  in  contracts  or  writs,  if  they  thought  jthera  griev- 
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ous  or  iof  possible  ;*  and' that  there  appeared  to  be  a  singularity  in  the  case  men*      Nq  14%' 
tioned  by  Doric,  seeing  the  charge  was  given  in  Orkney  upon  six  days,  which 
could  not  well  be  satisfied ;    and  therefore  the  Lords,  for  the  reasons  foresaid, 
did  sustain  the  horning.    Ttt  prascniia. 

m 

Act  Ho^  tl  Tboirt.  Ak.  Falconer  tf  Forheu 

DirletQn^  No  222,  p.  104. 
*^*  This  case  Is  also  reported  by  Gosford  : 

In  a  special  declarator,  pursued  at  Meldrum*s  instance  as  donatar  to  the  es- 
cheat  of  the  Laird  of  Tolquhon,  it  was  alleged  for  the  defender,'  That  the  horn* 
ing  whereupon  the  gift  was  granted  was  nuU^  axld  whereof  he  had  a  reduction 
intented'  upon  this  ground,  That  by  the  '  i5th  act  of  Pkrliament  i(>oo, 
it  is  provided,  that  there  should  be  no  letttrs  of  horning  diinected  against 
persons  benorth  the  water  Dee  but  on  15  days,  whereas  this  horhiiig  was  exe- 
cuted upon  six  days. — ^It  was  answered  for  Meldrum,  That  the  reduction  could 
hot  be  sustained  ilpon  that  reason,  because  the  foresaid  act  of  tarliitoicht  where- 
upon it  was  founded,' did  only 'bear  tfcat  lawburrows  and  citations  before  the 
Council  should  be  executed  upon  15  days;  whereas  the  charge  was  founded 
upon  a  contract,  bearing  a  consent  of  both  parties  that  the  execution  should  be 
upon  six  days.  Likeas  the  same  being  registered  of  consent,  had  the  authority 
of  the  Lords  intefponed  therefo,-wdering  the  letters  to  be  so  executed.  Neither 
could  aiiy  \vrittr  to  the  sigflet  write  out  the  letters,  nor  a  messenger  execute  the 
same  otherwise  but  conform  to  the  consent  of  the  parties  and  decreet  of  the 
Lords. — It  was  replied^  That  the  reduction  upon  the  foresaid  nullity  ought  to 
be  sustained  notwithstanding  ;  because,  by  the  said  act  of  Parliament,  all  letters 
of  horning  in  general,  without  distinction,  against  persons  benorth  Dee,  are 
ordained  to  be  directed  upon  15  days,  et  ubi  lex  non  distinguit  nee  nos.  Likeas 
by  adccisioti  iii  anno  1645,  betwixt  Bruce  of  Balfargie  and  orid  dwelling  in 
Orkney,  (voce  Inducije  Legales),  where  the  Lords  did  find,  that  letters  of  horning 
directed  upon  a  registered  bond  were  null  as  falling  within  the  act  of  Parliament ; 
and  further,  by  the  I4cth  act  of  Parliament  12th,  King  James  VI.  entituled 
*  Against  unlawful  conditions  in  contracts  or  obligations,*  it  is  expressly  statute, 
not  only  that  parties  contractors  shall  not  provide  for  usury,  or  any  other  un- 
lawful decdj  but  likewise,  that  in  case  there  be  any  impossible  conditions  to  be 
performed,  their  consent  is  null  as  not  being  prestable,  which  is  the  case  now 
in  question. — ^It  was  duplied^  That  the  25th  act  of  Parliament  i6oo,  being  spe- 
cial as  to  letters  of  lawburrows  and  citations  before  the  Secret  Council,  the  sta- 
tutory part  of  the  act  could  not  be  extended  to  qbargings  upon  contracts,  and 
bonds  bearing  the  consent  of  parties,  if  they  should  be  directed  upon  six  days ; 
the  reason  of  that  act  being,  that  parties  living  benorth  the  water  of  Dee,  by 
legal  citation  to  answer  before  the  Council,  for  they  that  got  lawburrows,  should 
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lyjo  14,       fas^ve  a  competent  time  to  defend  themselves  ;  whereas  they  may  be  ignorant  of 

the  causei  and  may  be  absent  from  their  houses ;  bat  that  reason  will  not  mi* 
litate  where  parties  have  entered  in  contracts,  and  performed  deeds,  and  con* 
sented  that  letters  should  pass  upon  six  days  ;  so  that  it  is  their  own  fauh  that 
it  go  out.  And  for  the  practique  alleged,  it  could  not  be  obtruded,  the  full  case 
and  reasons  not  being  set  down  ;  whereas  in  1664,  by  a  late  practique  betwixt 
the  Laird  of  Philorth  and  my  Lord  Forbes,  (voce  Inducia  Legales,)  the  Lords 
did  expressly  find,  that  a  charge  upon  a  bond  consenting  the  letters  to  be  di- 
rected upon  six  days,  was  found  orderly  directed  and  lawful. ^The  Lords 

having  seriously  considered  this  case^  and  the  acts  of  Parliament  made  there- 
upon, did  sustain,  the  homing,  and  aisoilzie  from  the  reductbn,  being  move4 
upon  these  reasons.  That  the  parties  contractors  were  near  neighbours^  and  did 
live  together  in  one  shire,  and  the  conditions  to  be  performed  by  them  might 
have  been  done  where  they  lived  ;  and  so  neither  being  unlawful  nor  impossi« 
ble^  could  not  fall  under  the  acts  of  Parliament ;  but  having  consented  that 
letters  should  be  directed  within  six  days,  and  that  a  decreet  should  be  inter- 
posed, tbey.^nght  in  time  to  have  provided  for  fulEUing ;  and  for  the  practique 
In  anno  16^5,  they  found  the  reasoa  tba|t  then  moved  the  Lords  was^  that  the 
bond  was  granted  for  a  sum  of  money  in  Fif^e,  by  a  person  dwelling  in  Orkney, 
which  was  impossible  to  be  done  within  six  days  \  whereas  in  this  case  the  Laird 
'  of  Tolquhoun  was  only  bound  to  deliver  a  security  of  lands  from  parties  dwelling 
in  Aberdeenshire,  who  were  his  near  relation^,  within  a  certain  time,  and  in 
x:a8e  he  should  fail,  consented  that  letters  should  be  directed  within  six  days. 

GQs/ord,  MS.  No  738./.  451. 


1675.    February  12.  Presbytery  of  Dumse. 

The  Presbytery  of  Dunse  having  by  bill  desired  that  letters  of  horning  may 
be  directed  against  certain  persons  who  had  been  cited  as  witnesses,  and  did  not 
ruppear  before  them. 

The  Lords  did  demur,  in  respect  letters  of  horning  ought  not  to  be  directed, 
but  either  by  consent  of  parties,  or  by  warrant  of  acts  of  Parliament,,  as  appears 
by  act  of  Parliament,  ordaining  horning  to  be  directed  upon  SheriflPs  and  Com- 
missary's decreets,  and  decreets  within  burgh,  and  Admixars  decreets. 

FoL  Die.  V.  1.  p.  384.     Dirletofii  No  253.^.  122. 


1676.     jfnly  12.  PuRVES  {{gainst  Schaw. 


found  not  to  SiR  WiLLiAM  PuRVES,  as  donatar  to  the  escheat  of  Schaw  of  Gospitry,  pursues 

debar  dcten-       declarator.    The  defender  offered  to  propone  defences  upon  the  nullity  of  the 


uoKmtio. 


574* 


bomiqg.  Tht  pUctiier  produced  a  hom^  to  debdt  the  dt^ader,  by.  which  ht 
was  deuaonccd  bf  kttora  of  iotbrcommuQings  upon  Account  of  conventicles. — ^It 
was  ausuiered  for  Che  defender.  That  the  pursMer»  who  w^%  the  defender  to 
compear,  with  certjficatioa,  cannot  debar  him,  or  crave  any  certification  against 
bim,  eitker  to  be  faoldeo  as  con&st,  or  any  ceartifications  in  reductions  or  impro- 
bations,  which  the  Lords  have  often  sustained,  gnd  allowed  only  pursuers  to  be 
debarred. 

The  Lords  refused  to  suffer  the  pursuer  to  debar  the  defender  to  compear  in 
any  thing  where  his  personal  presence  was  requisite,  but  that  he  might  be  de- 
barred from  any  other  defences. 

Stmr^  V.  2.  p.  446. 


•No  id 

ders  from  de- 
poning, or 
from  any 
thing  requir. 
ing  their  per« 
f  onal  pre« 
senco. 


1676,    December  19. 

Tennent,  Young,  and  Others,   against  Sakdy,  Procurator-Fiscal  of  the  Re- 
gality of  Ogilface. 

Ik  a  declarator  of  a  liferent  escheat,  it  was  alleged.  That  there  could  be  no 
escheat  upon  the  homing  libelled ;  because  it  was  upon  letters  directed  by  the 
Secret  Council,  upon  a  decreet  of  a  Regality  court ;  and,  by  the  acts  of  Par- 
liament, the  Lords  of  Session  are  t)nly  warranted  to  direct  letters  of  horning 
summarily  upon  the  decreets  of  Sheriffs  and  Bailies  of  Regality  and  other  in« 
ferior  judges. 

The  Lords  thought  that  the  Council  could  not  direct  letters  of  homing  upon 
the  said  decreet ;  seeing,  before  the  acts  of  Parliament,  letters  of  horning  could 
not  be  directed  upon  the  decreets  of  inferior  judges  summaiily,  without  a  decreet 
conform  before  the  Lords  of  Session ;  and  statutes  being  strictijuris^  the  Coun- 
cil could  not  direct  letters,  unless  by  the  saaiei  siatnte  they  .had  been  warranted 
to  that  effect;  and  it  appears,  that  the  said  statute  was  founded  upon  good 
reaaot)  a4ful  considerations,  though  they  be  not  expressed,  viz.  That  the  Lords 
of  Session  are  always  sitting  in  the  time  of  Session  j  and  in  vacance,  there  is 
some  of  their  number  appointed  to  receive  and  pass  bills  of  suspension,  if  there 
be  cause ;  whereas  the  Council  sittetb-  but  once  a-week  ordinarily  in  Session 
time,  and  in  vacance  but  thrice ;  zdo^  The  Lords  do  not  pass  suspensions  but 
Qpon  good  reasons,  and  they  are  to  cx>nsider  the  said  decreets,  which  is  not 
proper  for  the  Council;  3^/0,  As  suspensions  are  raised  of  the  said  decreets,  so 
oft  times  there  is  a  necessity  of  raising  reductions,  and  the  Lords  of  Council 
are  not  competent  judges  to  the  reduction  of  the  said  decreets.    But  the  Lords 
thought  not  fit  that  there  should  be  a  qiiestion  betwixt  them  and  tbe  Council 
concerning  their  privilege ;  and  therefore  did  forbear  to  give  answer  until  some 
accommodation  should  be  eodeavoared.    Ai>d  it  was  proposed  by  some,  that 
the  decreet  of  tbe  Regality  court  beiug  for  keeping  of  conventicles,  and  that 
practice  concerning  so  much  the  peace  of  the  country,  that  all  disturbance 
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No  17. 

Found  tl^at  i 
homing  Ai- 
rected  by  the 
Secret  Coun- 
cil, upon  a 
decree  of  a 
court  of  re- 
^ality,  was 
inepu 
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thereby  might  be  prevented ;  and,  upon  that  sccoanti  it  being  -rrbcbmmended 
to  the  Council,  by  act  of  Parliament,  that  they  ahoulA  le^'^lle'  laws  against 
conventicles  put  eSectaally  in  execution  ;  the  Council,  as:  tlkey  might. convene 
the  contraveners  before  themselves,  may  commissionate  the  inferior  courts  to 
proceed  as  their  delegates  ;  and  upon  their  decreets-  given  by  them  at  del^ates^ 
that  they  may  direct  letters  of  homing. 


Reporter,.  Treasunr-defuU. 


Dirleton^  No  406.  p.  200. 


f       • 


1683.     March. 


Archibald  Ker  against  Bailie  Riddei;.. 


In  the  reduction  of  a  horning  upon  this  reason.  That  although  the  letters 
had  been  suspended  as  to  a  part  of  the  charge,,  and.  found  orderly  proceeded 
for  the  remainder,  yet  the  charger,  after  extracting  of  the  decreet  of  suspen- 
sion,  denounced  the  suspender  without  giving  him  a  new  restricted  charge, 

jinsiMred  ;  There  was  no  necessity  of  a  new  charge  for  the.  deceraiture,  the 
letters,  and  charge  to  be  put  to  farther  execution,  which  imports,,  that  any 
preceding  execution  must  stand. 

The  Lords  repelled  the  reason  of  reduction,  and  assoilzied  the  defender 
fcom  it. 

Harcarse^  (Horning.)  No  513.  p.  143^ 


1687.     July. 


Madder  of  Langton  a^aimf  Lord  Tarras.^ 


Found  that  homing  against  a-  tacksman  did  not  hinder  the  sub-tacksmaa  to 
repeat  defences,  though  the  sub-tack  was  set  after  the  denunciation. 

Harcarse^  (Horning.}  No  5x7.  p.  144. 


No  20. 

A  horning, 
not  execuied 
at  the  head- 
burgh  of  the 
shire  where 
the  party 
dwelt,  on 
vrhich  no  di- 
ligence wa« 
done  to  affect 
the  debtor** 


1707.  *  February  2S, 


Gordon  of  Daach  against  Duff  of  Dipple. 


Gordon  of  Daach  insists  in  a  reduction  of  a  disposition  of  certain  knd» 
granted  by  Iris  debtor  to  Duff  of  Dipple,  in  prejudice  of  his  more  timely  dili- 
gence against  the  said  debtor  by  horning  and  denunciation,  whereby  be  had  the 
benefit  of  the  last  clause  of  the  act  of  ParU  162 1,  cap.  18.  which  provides,  *  That 

*  if  dyvours,  or  their  interposed  trustees,  shall  make  any  Toluntary  payment  or 

*  right  to  any  person,  in  defraud  rf  the  lawful  and  more  timely  diligence  of 

*  another  creditor,  having  served  inhibition,  or  used  horning,  or  other  lawful 

*  mean,  duly  to  affect  the  dyvour's  lands  or  goods,  or  price  thereof,  to  his  be- 
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*  hoof ;  in  that  case,  the  creditor  having  used  the  first  lawful  diligence  shall  be 

*  preferred.* 

The  defender  alleged  ;  That  he  was  a  fair  purchaser  for  an  adequate  price, 
which  he  had  truly  paid,  and  applied  for  purging  of  real  diligences,  or  to  true 
onerous  creditors  without  fraud ;  and  was  not  bound  to  notice  the  pursuer's  dili- 
gence of  horning  and  denunciation,  because  the  said  denunciation  was  only^ 
used  at  the  market-cross  of  Edinburgh,  where  the  party  did  not  reside,  and  so^ 
eould  have  no  effect. as  to  escheat,  single  or  liferent;  and  conseq^uently  the  satno 
was  not  a  lawful  diligence  duly  to  affect  his  debtor's  lands  purchased  by  th& 
defenders;  neither  had  thepurauer  prosecuted  his . dilig^ce  by  adjudging,  or 
otherwise  affecting  the  debtor's  estate  ;  and,  though  the  Lords  do  often  favour 
the  diligence  of  creditors,  so  as  to  annul  all  voluntary  deeds  to  their  prejudice 
after  the  first  step  of  diligence  by  homing,  yet  that  is  whea  they  are  careful  to 
proceed  to  consummate  their  diligence  without  delay ;  but  inchoate  diligence  not 
prosecuted,  is  not  comprehended  in  the  words,  nor  meaning,  nofr  design  of 
the  act. 

**  The  Lori>s  found  die  pursaer's  homing  not  being  executed  at  the  head^ 
burgh  of  the  shire  where  the  party  dwelt,  nor  any  other  diligence  done  for  af- 
fecting his  debtor's  landa  disponed,  that,  he  had  not  the  benefit. of  the  act  of 
ParL  i6zi." 

IkdrympVe^  No  75.  p.  95% 


1708.    November  1*]. 

John  Forbes  in  Tombeg  against  George  Forbes  of  Shiels; 

f 

John  Forbes  in  Tombeg,  having  charged  George  of  »Shiels  with  horning;  for 
payment  of  the  sums  in  a  bond,  principal,  penalty,  and  annualrents  resting 
unpaid  due  by  George  to  him,  the  Lords,  assoilzied  the  debtor  from  the  pe- 
nalty, in  respect,  some  annualrents  had  been  paid,  and  the  charge  should  have 
been  restricted  to  so  much  annualrent  as  was  truly  resting;  albeit  the  debtor 
eould  not  say,  that  when  charged  he  offered  to  pay  the  annualrents  truly  rest- 
ing, and  that  the  charger  refused  to  accept  thereof. 

Fofbesyp,  284. 


1742.     December  ^A 


MuHDoCH  King  against  John  Hunter, 


Murdoch  Kino  having  obtained  a  decreet  of  adjudication  upon  a  decreet 
cog.  causa,  before  the  Sheriff  of  Stirling,  containing  a  piecept  against  the  su- 
perior for  infefting  him,  he  applied,  in  common  form,  to  the  Ordinary  on  the 
bills,  to  direct  letters  of  horning  against  the  superior* 


No  loS 

lamds,  found 
not  to  gir« 
the  creditor 
tlie  benefit  of 
act  of  ParL 
i^ii,  cap«xS« 


No  21* 

A  charge  of 
homing  was- 

fiven  on  a 
ond  for  pay- 
stent  of  prtn* 
cipal,penalty, 
and  annual* 
rents  resting 
unpaid  in  ge- 
neraly  without 
restricting  to 
so  much  an- 
nualrent as 
was  truly  res- 
ting. 

This  sustain- 
ed as  a  suffi- 
cient ground 
to  assoilzie 
the  debtor 
from  the  pe- 
nalty. 

No  22. 

Horning  a- 
gainst  a  supe- 
rior cannot 
pass  on  a  de- 
cree of  adju- 
dicAtiuB  ob- 


No  22. 

taioed  befOTtt 
a  Sberifl^  on 
a  decree  w9g. 
cima*    There 
is  no  record 
qf  abbreviate 
of  such  de- 
crees* 
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The  LoitB  ORDiMiUiY  recommended  to  the  keeper,  and  writers  td  the  ligMt, 
to  give  their  opinion  what  their  practice  was  in  such  cases.  The  report  was  io 
the  following  terms :  *  That  they  never  had  observed  a  homing  ptfss  thereupon, 
'  where  there  was  no  abbreviate,  though  some  of  the  society  have  seen  such 
^  adjudication,  withofut  abbreviates,  but  had  no  occasion  to  know  whether  hora«» 
•  ing  followed  or  not :  That  the  society  arc  of  opinion  they  m:e  sufficiently  war* 
^  ranted  to  present  biils^  and  espede  letters  of  homing  upon  such  adjudications, 
<  though  there  be  no  abbreviate,  provided  such  decieets  contain  precepts,  di* 
'  recting  horning  against  sqperiors/ 

On  report  of  the  Lord  Ordinary,  the  Lords  refused  the  deske  of  the  bilL 

C.  Homc^  No  a  14*  p.  355. 


*^*  The  same  case  is  reported  by  Kalkerran : 

Decemhcf  14. 

The  said  Murdoch  King  having  an  adjudication  upon  a  decree  cognUionis 
causa  before  the  Sheriff  of  Stirling,  against  John  Hunter  cutkr  ia  Stirling  con« 
taintng  a  precept  against  superiors  for  infcfting  the  adjudger,  applied  in  com-» 
mon  fomi  to  the  Ordinary  on  the  bills  for  letters  cf  horning  against  the  sa« 
perior. 

Which  the  Ordinary  having  reported  to  the  Lords,  it  was  recommended  to 
the  keeper  and  writers  to  the  signet  to  give  their  opinion,  What  the  practice 
was  in  such  cases  ? 

And  they  having  reported,  that  they  knew  of  very  few  instances  of  such  ad^'Sl 
dications  before  inferior  courts,  and  that  they  never  obseived  a  horning  passed 
thereupon ;  but  that  the  society  were  of  opinion,  they  are  sufficiently  warrant- 
ed to  present  bill^,  and  expede  letters  of  homing  upon  such  adjudications, 
though  there  be  no  abbreviate,  provided  such  decree  contain  precepts,  direc- 
ting homing  against  superiors.  Notwithsstanding  of  this  repcMTt,  the  Lonns,  af- 
ter having  fully  reasoned  the  case  among  themselves,  '^  refused  the  bill  of  bom- 

ing." 

It  was  observed  to  be  a  matter  of  more  consequence  how  the  Lords  should  de- 
termine this  case,  than  at  first  sight  might  occur ;  for,  as  there  are  no  abbre- 
viates of  adjudications  cognitionis  causa  by  Sheriffs,  should  horning  go  against 
superiors  upon  such  adjudications,  whereby  they  may  become  the  first  effectual 
adjudication,  it  would  be  a  great  defect  m  our  records. 

And  whereas  a  remedy  had  been  proposed  for  this  on  first  moving  the  peti- 
tion, by  an  act  of  sederunt,  requiring  abbreviates  on  such  adjudications,  and 
appointing  them  to  be  recorded ;  it  wa3  doabted  if  the  Lords  had  power  to  ap- 
point such  record.  In  the  case  of  resignations  Within  burgh,  it  required  an  act 
of  Parliament  to  appoint  their  being  recorded. 

But  whatever  be  in  this,  so  far  was  agreed,  that  the  Lords  m^t  refuse  hom- 
ing, except  upon  such  conditions  as  they  should  require  by  act  of  sederunt ; 
one  of  which  may  be,  that  there  be  an  abbreviate  recorded. 
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But  now  as  to  the  question  itself,  How  &r  the  Lords  are  obliged  by  law  to  ^^  2  2« 
give  warrant  for  homing  io  this  case  ?  It  was  observed,  that  while  apprisings 
were  in  use,  the  superior  was  by  statute  bound  to  receive  the  appriser,  as  now 
the  adjudger ;  but  then  he  could  not  be  charged  so  to  do  upon  the  apprising, 
as  being  only  propounced  by  messengers  as  Sheriffs  in  that  part ;  but  sucl^ 
charge  proceeded  upon  the  allowance,  which  was  in  effect  a  decree  of  interpo«» 
sition  by  the  Court  of  Session,  and  wherein  there  was  an  express  decemitur^ 
a^ui>st  the  superior.  . 

But  where  adjudications  c^nitionis  causa  proceeded  before  the  Session,  the 
custom  originally  was,  after  such  decree  of  adjudication  cogniUetus  causa^  to 
raise  a  new  process  against  the  superior,  and  upon  the  decree  following  thereon, 
the  charge  against  ^he  superior  proceeded.  But  this  process  the  Lords  came  to 
dispense  with  si^  unnecessary  ;  and,  in  the  very  decree  of  adjudication,  to  de* 
cem  against  the  superior.  From  the  example  whereof,  it  seems  to  be,  that 
Sheriffs  have  in  their  decrees  also  f4lkn  into  the  use  of  decerning  against  the 
superiors,  which  was  agreed  to  be  beyond  their  power. 

For  as  to  the  act  i£  Pari.  |6o6,  cap.^io.  which  requires  the  Lords  to  direct  let- 
ters of  homing  on  the  decrees  of  Sheriffs,  it  was  plain,  that  only  respected  de- 
crees for  payment  or  performance  against  parties  regularly  called  before  them. 
Whereas,  in  this  case,  the  decree  against  the  superior  is  a  decree  against  a  blank 
person,  and  who  may  even  not  have  been  resident  within  the  Sheriff's  jurisdic- 
tion at  the  time. 

Th£  Lords  therefore  found  as  above,  as  there  was  no  law  whatever  autho- 
rizing such  liorning. 

Kilkerran,  (Adjudication  and  Apprising.)  No  13.  f.  9. 


1743.    November  2.  Home  Campbeli,  Petitioner.  No  23* 

The  House  of  Lords  having,  upon  appeal,  reversed  a  decree  of  the  Court  of 
Session,  and  remitted  back  with  orders  for  that  Court,  to  give  all  necessary  aid 
for  carrying  the  judgment  into  execution  j  application  was  made  by  the  pre- 
vailing party,  for  warrant  for  lettei's  of  horniog  in  common  form.  The  Lords 
thought  the  proper  method  was  to  give  decree  for  the  sum  in  the  judgment,  on 
which  letters  of  horning  might,  in  common  course,  be  applied  for. 

FoL  Die.  V.  3.j>.  275. 

***  See  Lord  Kames*s  report  of  this  case,  voce  Summar  Application. 


1750.     February  24.  ri!RGUssoN  against  Heron.  -s^^  2^ 


A  bill  of  horii' 


Heron  of  that  ilk,  becoming  purchaser  of  the  lands  of  Clouden,  at  a  judi-     '"8^  *^*""°^  ^^ 
eial  sale  before  the  Lords,  Fcrgusson  of  Halhill,  was,  by  the  decree  of  div^sioo      '^^'^^^  ^^^ 
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No  24. 

any  objection 
to  the  dcbty 
tho' ever  so 
relevant  and 
VeriEed. 


entitled  to  draw  L.  4346  Scots ;  and  he  having  presented  a  bill  of  horning,  in 
order  to  charge  for  payment,  Heron  appeared  before  the  Ordinary  on  the  bilk, 
and  alleged  that  HalhilPs  adjudication  was  founded  upon  two  debts,  to  one 
whereof  he  had  only  an  assignation  under  back-bond,  obliging  him  to  commu- 
nicate to  his  cedent  the  adjudication  to  be  led  by  him^  so  fer  as  concerned  the 
debt  assigned;  which  back- bond  Heron  produced  for  instructing  his  allegeance, 
together  with  a  conveyance  thereof  in  his  favour,  and  pleaded  that  homing 
should  only  be  allowed  to  go  out  against  him  for  so  much  of  the  sum  as  corres- 
ponded to  HalbilPs  own  debt,  and  that  the  bill  should  be  passed  only  for  the 
proportion  of  the  sum  corresponding  thereto. 

To  which  it  being  answered  ;  Tliat  it  was  a  novelty  in  form  to- make  such 
objection  to  a  bill  of  horning ;  that  the  creditor  was  entitled  to  have  out  his  di* 
ligence  for  the  whole  sum  decerned  by  the  decree  of  division,  and  that  the  pro- 
per method  for  Heron  to  obtain  a  judgment  upon  his  objection,  was  to  apply  by 
bill  of  suspension  ;  the  Ordinary  "  found  the  objection  not  competent,  reser- 
ving to  Hjcron  to  suspend  as  accords ;"  and  the  Lords  •*  adhered." 

FoL  Die.  v.  3.  />.  275.    Kilkerran^  (Horninq.)  No  i.  p.  255. 


p<  ■  »■ 


■•■*■ 


No  J5. 


I7SP-    J^h' 


A.  against  B^ 


A  WRITER  cannot  give  horning  on  a  bill  wanting  the  subscription  of  the 
drawer ;  for  although  such  bill,  if  holograph  of  the  drawer,  might  be  valid 
without  his  subscription,  yet  a  proof  is  required  of  its  being  holograph,  and 
jhe  warrant  of  a  horning  must  be  a  writ  ex  facie  valid. 

FoL  Die.  V.  3.  ^.  275.    KUierran. 

^5^*  Sec  this  case^  No  43.  p.  1442. 


No  26. 

Horning  is 
not  compe- 
tent on  the 
decree  of  a 
Baron  Bailie* 


^753-    7^»^  ^6- 


Robert  Cormack  against  George  Roger. 


Robert  Cormack  obtained  decreet  before  the  Bailie  of  Leith  against  George 
Roger,  for  payment  of  a  certain  sum  of  money  j  and  gave  in  to  the  Lords  a 
bill  for  horning  upon  this  decreet. 

The  Lord  Ordinary  reported  the  bill  to  the  Lords.  The  reason  of  doubting 
whether  the  bill  could  pass  was^  That  the  Bailie  of  Leith  is  not  the  Bailie  of  a 
royal  burgh,  Leith  being  only  a  burgh  of  barony;  and  though  part  of  Leith 
lies  within  the  royalty  of  Edinburgh,  yet  the  Jailie  of  Leith  is  not  even  in 
that  light  a  Bailie  of  a  royal  burgh,  but  only  the  delegate  of  the  Magistrates 
of  Edinburgh ;  neither  is  it  now  known  with  certainty  what  part  of  Leith  is 
within  the  royalty* 
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It  was  observed^  That  hornings  had  frequently  been  granted  on  such  decreets, 
but  they  had  passed  of  course,  and  not  causa  cognita. 
••  The  Lords  refused  the  bill/' 

Reporter,  Drummore. 

FoL  Die.  V.  3,  p.  275.    Fac.  Col.  No  76.  p.  11 5. 


No  a6. 


1 756.     March  9. 

Archibald  St£V£NSon  of  Montgreenan,  against  William  Barclay  Tenant  - 

in  Woodgreen. 

Archibald  Stevenson  pursued  William  Barclay  before  the  Justices  of  Pedce, 
for  having  suffered  fire  of  his  cattle  to  break  into  the  pursuer's  inclossre,  and 
destroy  some  young  trees.  The  Justices  decerned  against  the  defender  for 
L.  25  Scots  to  be  paid  to  the  pursuer,  and  for  the  like  sum  to  be  paid  to  th« 
clerk  of  court,  in  terms  of  the  39th  act  of  Parliament  1685. 

Archibald  Stevenson  applied  for  a  bill  of  homing  upon  the  decreet  pronooo^ 
ced  by  the  Justices.  The  Lord  Ordinary  doubted  if  a  bill  of  homing  .was  com^ 
petent  upon  a  decreet  pronounced  by  the  Justices  of  peace ;  and  theFefore  le- 
ported  the  case  to  the  Lords. 

"  The  Lords  refused  the  bill." 
B.  FoL  Die.  V.  3.  p.  275.    Fae.  Col.  No  198.  /.  ^9^ 


No  27. 

A  horning  is 
not  con  pe- 
tent upon  ft 
a  decree  pro« 
nounced  by 
Justices  of    . 
Peace. 


*^*  Letters  of  four  forms  discharged,  and  letters  of  homing  upon  a  simple 
charge  substituted  in  their  place  by  act  of  sederunt,  23d  Noyembcr  161  ^^ 
See  Spottiswoodi  (Horning.)  p.  149. 

See  Execution. 
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I7a4.     February  6. 

The  Hospital  of  Perth,  against  Sir  James  Campbell  of  Abertchall. ' . 

Nb  I. 
npHE  Managers  of  the  Hospital  of  Perth,  as  pretending  Tight  to  the  supe-  .Thtactsof 
-■-     riority  of  the  lands  of  Leonardshall,  belonging  to  Sir  James -CatnpbcU,  in-  -  rnnS^the 
sisted  in  a  process  of  improbatibn  and  non*entry  against  hinj.  superiorities 

These  lands  had. formerly  heldof  the  priory  of  the- charter-house  of  Perth     "ligio^* hou- 
and  the  Managers  founded  their  title  upon  a  grant  from  King  James  VI.  anno  '  Crownl^tcrc 
1569*  in  favours  of  the  Hospital,  of  several  lands,  &c.  belonging  to  the  rcli-    ^^'w^^no^^o 
gbus  houses  within  the  town  and  Parish  of  Perth  ;  which. grant  in  their  favours    SStbns 
wa^  confirmed,  and  the  lands,  and  others  therein  contained,  were  of  new  dis-'    iTos^^itX.^^ 
poned  to  the  Hospital  upon  the  29th  July  1587,  which  was  the  date  of  King 
Jameses  revocation  and  of  the  general  annexation  of  kirkJands  to  the  Crown  • 
and  both  these  grants  were  ratified  in  Parliament  anno  1592* 

The  defence  made  for.  Sir  James  was,  That  his  lands  having  formerly  held  of  ' 
the  priory  of  the  ch^rt^r-house'of  Pertli,  the  superiorities  belonging  to  all  such 
religious  houses  (suppressed  by  the  Reformation)  fell  into  the  hands  of  the  So- 
vereign, without  any  other  exception,  than  that  in  favours  of  the  Earl  of  Rox- 
burgh, and  that  in  favours  of  archbishops,  bishops,  and  other  chapters;  all 
others  being  expressly  annexed  to  the  Crown  by  the  loth  and  14th  acts  of 
Parliament  1633,  and  confirmed  by  the  53d  act  of  Parliament  ist,  Charles  11. 
that  therefore  Sir  James  was  at  liberty  to  take  his  lands  to  be  holden  of  the 
Crown. 

It  was  answered  for  the  Hospital ;  That  their  rights  were  not  comprehended 
under  these  last  statutes ;  iwo,  Because  the  grant  to  the  Hospital  was  upon  the 
very  day  of  King  James's  revocation  of  all  grants  of  kirk-lands,  in  which  there 
was  a  special  exception  of  those  in  favours  of  hospitals ;  and  the  Lords  had  found 
in  the  case  of  the  Earl  of  Lauderdale  against  Brand,  14th  Feb.  1705,  voce  Non- 
jENTRY,  that  the  lands  then  in  dispute  were  not  annexed  to  the  Crown  by  the 
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No  I.  acts  1633,  because  they  were  particularly  excepted  from  the  general  act  of  an- 
nexation 1587.  ido.  In  the  general  revocation,  act  9th,  Pari.  1633,  in  all  the 
submissions,  surrenders  and  decreets-arbitral  that  followed  upon  it,  the  infeft- 
ments  in  favours  of  hospitals  were  still  excepted  ;  therefore  the  acts  of  Parlia- 
ment which  ensued  upon  the>King*s  revocation  could  not  be  presumed  en- 
croachments upon  the  Hospitars  right.  3^0,  It  was  contended  for  the  Hospitla, 
That  even  the  words  of  the  statute  did  not  comprehend  their  case,  such  kirk-lands 

.  only  being  annexed  vrhich  had  be^n  erected  lYito  temporal  lordships,  baronies, 
or  livings, vunder  none  of  which  the  grant  in  their  favours  could  come ;  because 

:  by  the  act  121,  Pari.  1592,  *  all  ratifications  in  Parliament  of  erections  of  kirk- 

*  lands  into  temporal  lordships  or  livings  arc  discharged ;'  yet,  in  that  same  Par- 
.  liament,  and  of  that  same  date,  the  mortification  to  the  Hospital  of  Perth  was 

ratified. 
.It  was  replied  for  the  defender;  That  the  exception  of  the  Hospitars  right 
'  &om  the  general  act  T587  could  have  no  influence  upon  its  being  excepted  from 
the  annexation.  The  rights  of  a  great  many  other  persons  were  excepted  ex- 
pressly, as  well  as  the  Hospital's,  who  yet  never  pretended  that  their  vassals 
were  in  a  different  case  from  the  va$s«ls  of  other  lords  of  erection,  and  that  be- 
cause of  the  generality  of  the  words  of  the  law^  *  all  erections  made,  whether 
^  before  or  after  the  said  annexation  ia  the  year  1587.'  ido^  The  panucrs 
xould  not  found  upon  that  clause  of  King  Charles  I/s  revocation,  which  excepts 
the  infeftments  in  favours  of  hospitals,  without  acknowledigmg  that  their  right 
was  an  erection  into  a  temporal  livhig ;  for,  by  a  sobsequeat  article  in  that  re- 
vocation, *  all  infeftments  of  whatsoever  abbacy,  priory,  &tc.  if  not  erected  in- 

*  to  a  temporal  barony,  lordship,  or  living,  to  and  in  favours  of  whatsoever  per- 
^  son  or  persons,  are  revoked  ;'  which  must  comprehend  the  superiority  in  fa- 
vours of  the  Hospital,  iinless  they  admit  themselves  to  have  right  to  them  as  a 
temporal  living,  and  consequently  fall  under  the  words  of  the  annexation  1633. 

1'h&  Lords  found  mortifications  in  favours  of  hd'spitals  were  not  comprehend- 
ed under  any  of  the  acts  of  annexation. 

Reportei:,  Lord  Dun.  Act.  Ro*  Crai^te>  Alt.  Ch.  Aretiine.  Clerk,  HuU. 

Fol  Die.  V.  3*/>.  277.     Edgar^  p.  23, 


1765.     Aujfust  g. 

The  MxRCHANT  Company  and  Trades  of  Edinburgh  against  The  Macisthatcs^ 
No  2.  .&c.  Governors  of  Herriot's  Hospital. 

Governors  of 

have  power  This  hospital  was  endowed  by  George  Herriot,  for  the  maintenance  and  edu- 

to  feu  out  the     nation  *  of  poor  fatherless  boys,  the  sons  of|burgesses  and  freemen  of  the  city 
land*.  *  cf  Ediaburgh.*    The  Magistrates,  Ministers,  and  Council  of  the  city,  were  ap- 
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poinded,  *  feoflfecs  of  tnisV  and  •  otdained,  as  feoffceS,  t6  be  governots  of  the        i^  2. 
*  lands,  possessions^  revenues,  and  goods  of  the  said  hospital/     The  funds  were 
directed  to  be  employed  *  towards  purchasing  certain  lands  in  perpetuity,  to  be- 
'  long,  unto  the  hospital/ 

lAods  were  accordingly  purchased  at  different  times,  the  conveyances  taken 
to  the  govetnorsy  as  *  feoffecB  in  trust  in  perpetuity/  for  behoof  of  the  hospital. 

Several  small  parcels  of  the  hospital  lands  had  been  &ued  out  by  the  gover- 
nors, both  to  individuals  and  the  town  of  Edinburgh,  under  different  condi- 
tions* In  i759f  the  town,  in  the  view  of  forming  a  communication  with  the 
fields  on  the  north  side  of  the  town,  by  a  bridge  over  the  North  Loch,  obtained 
a  feu  of  37  acres  of  the  hospital  lands.  The  feu-duty  was  5  bolls  of  barley  ; 
-and,  by  the  feu-contract,  it  was  referred  to  certain  persons,  what  proportion  of 
the  profits  that  might  arise  to  the  city  of  Edinburgh,  by  means  of  this  feu, 
should  be  paid  aonually  to  the  hospital  ? 

TThia  measure  having  appeared  disadvantageous  to  the  hospital,  the  Merchant 
Company,  and  Incorporations  of  the  city,  brought  a  process  against  the  Gover- 
nors, concluding  inMf',  nlia^  to  have  it  found  that  the  GovernOis  had  no  power 
to  feu  the  hospital  lands/  or»  if  they  had  such  power,  that  it  should  be  put  un- 
der such  limitations  (is  might  prevent  its  being  exercised  to  the  prejudice  of  the 
liospitaL 

The  defenders  objected  to  the  title  of  the  pursuers,  upon  the  following 
grounds*  i mi?.  It  is  an  established  rule  in  law,  That  no  person  is  entitled  to 
found,  either  diredUy  in  an  action,  or  by  way  of  defence,  upon  any  right  that 
docs  not  properly  belong  to  himself,  but  to  some  tbhd  party.  In  the  present 
case,  the  whole  funds  belonging  to  the  hospital  are,  by  the  express  deed  of  the 
founder,  devised  to  the  Magistrates  and  Ministers  of  the  city  as  administrators. 
They  are  vested  with  every  right,  and  entitled  to  insist  in  every  action  compe- 
tent to  tlie  hospital.  If  the  former  administrators  have  transgressed  theit  powers, 
add  squandered  or  misapplied  -the  funds  of  the  hospital,  so  it  is  only  the  pre- 
sent administrators  of  the  hospital  who  may  call  the  former  ones  to  account ; 
as  appears  to  have  bttn  done,  in  a  similar  case,  12&  November  1698,  Magistrates 
of  Edinburgh  contra  Binning,  voce  Mortification. 

irf^,  No  person  is  obliged  to  answer  as  defender  in  any  action,  unless  his  ob- 
taining an  absolvitor  therein  Will  give  him  the  benefit  of  a  res  judicata,  and  ef- 
fectually cover  him  fVotn  any  future  challenge  upon  the  same  grounds.  But,  as 
every  prfvate  burgess  hti§  an  eqUal  right  and  interest  to  insist  in  the  present  ac- 
tion with  the  pursuers,  if  it  should  be  found  that  these  have  a  title,  it  will  be 
impossibfe  for  the  GoV'ernors  to  be  secure  with  regard  to  any  act  of  administra- 
tion, till  they  have  stood  S  process  at  the  instance  of  eVery  one  discontented 
bwgess  in  Edmburgh. 

Answered  for  the  pursuers ;  As  the  mortification  is  for  the  behoof  of  the  chil- 
dren  of  burgesses  and  freemen  of  the  city,  the  pursuers,  whose  families  are  to 
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No  2  ^^^P  ^^^  benefit  of  it,  have  a  manifest  interest  to  take  care,  that  the  administra*. 
tors  do  not  either  abuse  or  exceed  their  powers.  The  present  administrators  may 
have  a  right  to  sue  for  redress  of  wrongs  done  to  the  hospital  by  former  adminis- 
trators, but  who  are  to  call  the  present  ones  themselves  to  account?  The  for- 
'  mer  ones  lose  the  character  of  governors  with  their  office,  and  sink  into  that  of 
simple  burgesses.  The  hospital-boys  are  pupils,  when  admitte4  and  dismissed 
before  majority.  The  power  given  to  bishops  and  ordinaries,  by  the  former 
law,  is  at  an  end  by  the  abolition  of  episcopacy.  To  say»  that  the  present. ad«' 
ministrators  have  the  sole  right  to  call  themselves  to.  account;  qt'  declafe  their ^ 
own  powers,  is  absurd,  The  pursuers,  therefore^  as  they  hare. an  evidisnt  inte- 
rest, so  they  seem  to  be  the  only  persons  who  can  iqsist  in  this  action^*  .   ^ 

The  objection,  That  a  dtcrcc  absolvitor  could  not  gcve  z  rti  judicata  to  ikt^ 
defenders,  is  not  conclusive.  That  inconvenieocy: attends*  all. poit>ulkr  actions, 
which  however  are  known  in  the  law  of  Scotland.  !  Thus,  every  burgess  may- 
call  the  magistrates  of  his  borough  to  account  for  their  administration  of  the 
common  good;  Johnston  contra  Magistrates  of  Edinburgh,  1735,  mention- 
ed in  the  case  Anderson  contra  Magistrates  of  Renfrew,  30th  June  175a,  No 
53.  p.  2539. ;  though  in  such  cases  the  same  objection  might  be  made. 

•  The  Lords  sustained  the  pursuers  title  to  carry  on  this  process.*; 

II.  Question,  Whether  the  Governors  have  power  to  feu  out  the  hospital-lands  ? 

sArgued  for  the  pursuers ;  The  defenders  not  being  proprietors,  but  only^  feot 
fees  in  trust,  or  administrators  of  the  hospital's  funds,  cannot  alienate  or  let  in 
feu-farm,  whicli  is  undoubtedly  a  species  of  alienation.  The  hospital  boys,  be- 
ing ahvays  either  pupiU  or  minors,  the  powers  of  the  Governors  are  such  as  be- 
long to  tutors  and  curators.  Such  was  the  idea  both  of  the  Ko^an  and  Canon 
law ;  L.  31.  C.  de  Episc.  et  Cler.  Voet  ad  Pand.  tit  de  reb.  eorum  qui  sub  tutela^  l^c. 
§  17.  Lancilottus  Instit.  juris  Canonici^  L.  2.  ///.  23.  §  4. 

Ida  By  the  express  \^  ill  of  the  founder,  the  money  bestowed  by  him  ^as  di- 
rected to  be  emi/loyed,  *  for  and  towards  purchasing  lands  in  perpetuity,  to  be- 
*  long  to  the  hospital,*  and  *  the  yearly  value  of  the  lands  so  purchased/  is  ap- 
propriated for  the  maintenance  of  the  boysj  which  evidently  imports  a  prohi- 
bition to  alienate  the  lands. 

3^/0,  If  the  Governors  may  let  in  feu-farm,  and  thereby  convert  the  lands 
into  fea-duties,  they  mi  y  also  convert  the  feu-duties  into  a  sum  of  money  ;  and 
of  what  dangerous  consequence  this  might  be  to  the  funds  of  the  hospital,  is 
obvious.  In  fact,  some  of  the  feuers  have,  by  their  contracts,  an  option  to  pur- 
chase part  of  their  Fcu-duty  at  a  certain  rate. 

u4nswered  for  the  defenders ;  It  is  an  established  maxim,.  That  land-property 
must  exist  somewlicre,  nor  is  the  case  of  communities  any  exception.  The 
Magistrates  and  other  administrators  are  the  representatives  of  the  community, 
and  their  deeds  being  considered  as  the  deeds  of  the  whole  body,  must  have  the 
same  effect  in  law  with  those  of  any  ordinary  proprietor.  As  to  the  present 
case,  the  defenders  stand  infeft  in  the  lands  in  question,  upon  the  most  solemn 
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title  of  property  known  in  our  law,  a  charter  of  resignation  under  the  Great        No  a» 

Seal,  followed  bj  infcftment,  and  confirmed  by  a  Scotch  Act  of  Parliament, 

If  these  titles  were  not  sufficient  to  vest  in  them  the  feudal  right  and  property, 

it  would  -follow,  that   the  lands  have  been  in  non- entry  since  the  resignation 

upon  which  the  charter  proceeded. 

-    If\he  property  be  vested  in  the  defenders,  they  must  have  power  to  feu  the 

lands  of  consequence,  unless  they  are  restrained  by  the   express  will  of  the 

founder,  or  by  the  nature  of  their  office,  as  being  feoffees  in  trust  for  behoof  of 

the  hospital. 

As  to  the  will  of  the  founder,  the  only  thing  insisted  on  by  the  pursuers  is 
that  where  he  ordains  the  lands  to  be  purchased  in  perpetuity  to  belong  to  the 
hospital;  but  this  phrase,  which  is  usual  in  deeds  conceived  in  the  English  form 
as  Herriot*s  was,  tloes  not  import  that  the  land's  should  be  unalienably  annexed 
to  the*  hospital.  It  answers  precisely  to  our  common  clause  of  style,  heritably 
and  irredeemably,  or  in  perpetuam  remanentiam^  and  denotes  a  perpetual,  in 
opposition  to  a  temporary  or  a  redeemable  right. 

'  Though  the  defenders  are  feoffees  in  trust  for  behoof  of  the  Hospital,  it  does 
jiot  theitcc  follow,-  that  they. may  not  feu  the  lands.  On  the  contrary,  the  uni- 
versal custool  and  dpiniori  of  the  whble  nation  stands  the  other  way.  Magis- 
trates of  boroughs,  masters  of  colleges,  and  the  administrators  of  all  public  so- 
t:ieties,  are  precisely  in  the  same  situation.  Yet  they  have  been  in  the  constant 
practice  of  granting  feus,  and  those  fern  have  been  universally  acquiesced  in. 
The  King  holds  the  crown-lands  only  as  administrator  for  behoof  of  the  Crown ; 
yet,  before  the  act  of  annexation  in  the  reign  of  James  II.  there  was  no  -doubt . 
that  he  migl/t  grint  ffe^is  of  any 'part  of  these  lands.  But,  what  approaches  the 
nearest  to  the  present  case,  is  that  of  the  church-lands  before  the  reformation,  • 
which  were  vested  in  the  dignified  ecclesiastics,  only  as  administrators  for  their 
respective  benefices. 

:  The  defenders  mu«t  indeed  act  for  the  benefit  of  the  hospital ;  but  no  act  of 
adCjim^tration  can  be  more  beneficial  than  this  of  feuing  out  the  lands.  The 
revetiue  of  the  hospital  is  augmented  from  three,  the  former  rent,  to  5  bolls  an 
acre,  bendes  a  claim  to  part  of  the  profits  that  may  be  afterwards  reaped  by  the 
town.  The  revenue  is  likewise  better  secured  by  the  advanced  value  of  the  sub- 
ject. Indeed,  this  Beems  to  be  <he  only  way  the  advantage  belonging  to  the 
lands,  from  their  vicinity  to  the  city  of  Edinburgh,  can  be  realized  by  the  hos, 
pital.  ^  ....... 

Replied  for  the  pursuers  ;  The  argument  from  the  case  of  the  magistrates  of 
borougBs,  Stc.  does  not  apply.  All  these  are,  in  the  eye  of  law,  corporation*?; 
and,  as  such,  may  have  very  considerable  and  extensive  powers ;  but  Herriot's 
hospital  is  no  corporation.  •         - 

Duplied  for  the  defenders  j  It  is  jpptrehended*,  that  the  defenders'  titles^-gbove- 
mentioned,  are  a  viitual-creatiop  of , them  into  a  community,  to  the  effect  at 
least  of  enjoying  these  lands  ;*  and, 'in  fact,  they  have  acted  as  a  community 
for  more  than  a  hundred  years  past,  withuiit  challenge. 
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No  ?.  t  '^^^  I40RP.S  found,  tjhat  the  Governors  have  power  to  firu  out  the  laii^s  br- 

lopjjjng  tQ.  the  hospital/ 

111.  ^^estlon.  Whether  tb«  Court  of  Session  have  powef  to  est^bli^  Fu}e6  to 
be  observed  by  the  Governors  in  granting  feus?  And,  Wl^theip  ike^  fewjcim- 
only  be  granted  causa  cognita^  and  by  authority  of  tb^  Coiut  2 

Herrio.t,  hav'pg  by  U^s  wIU  given  power  to  W^Jter  BalcanqwJ^JP^aof  Ro- 
Chester,  to  establish  ^atute9  for  tbe  admini&tiution  of  t|iie  bosp^t^  \k^  ard»ipe4» 

*  That  the  Chancellor,  t4ie  two  A^bbi«>hops^  tbjC:Iw4.Pw»dent  of  tiie  CoHpgf 

*  of  Justice,  the  Lord  Advocate  to  his  Majesty  of  this  realm  of  Scotia^  fiw 

*  the  tiovp  be'uig,  sh^U  have  full  and  w-hple  power  to  iniegnf^^t  the  san^t  a»d  to 

*  determine  all  controversies  aifising  about  trhe.  inteiprct^tjon^o^  the  san^  :  So 

•  that  whatsoever  any  three  of  these  feve  aiFt  together,  aJMi;aU  parties  interest- 

•  ed  bein^;  convened,  shall  )udjiciaUy  or  .extra^judid^Uy  deciare^  in  -^hek  taoo* 

•  sciences,  to  comq  nearest  the  true  meaning  of  these  ^atutes/  that,  ^n4  no^ 

•  thing  but  that,  shall  be  taken  for  the  true  meaning  cf  the  sa^Q«^  aA4^  in  aU 
4  points  without  further  scruple,  be  observed  txA  foUowi^d/ 

The  puisucrs  av^ued^,  Ihat,  by  this  statute,,  a  power  w«i5  gilwn:  tO^  tbcee  ^cat 
ojficeTs  to  controuJ  the  Governors ;  and  that,  as  a  quorani  of  them  did  not  now 
exist,  the  powers  originally  gitven  to  them  belonged  to  tUs  C^ourt,  99  beli^  a 
court  of  equity,  and  vested  with  the  same  power(  a$  the  Kofnan  Piraetor  and 
Chancellor  of  England, 

They  likewise  argued.  That,  as  the  Governors  could  only  b«  conaideied  ia 
the  light  of  tiitors,  so,  at  common  law,  they  could  not  alienate,  nm  offcfyriiaie 

judicis^  .  • .. 

Answered  for  the  defenders  j  imo^  By  the  atatute  quQt»^,  iwt more  was  meant 
to  be  given  to  the  officers  therein  mentioned,  than  a  power  to  interpret  the  sta« 
totes,  in  case  any  doubt  should  arise  as  to  their  meaning.  idb»  Whatever  wcdc 
their  powers,  the  Court  would  not  because  of  a  failure  of  a  <|Morum»  aasumc 
those  powers  to  themselves,  but  authorise  the  remaining  nominees  to  act  as  a 
quorum  might  have  done,  as  in  Campbell  contra  Lord  Monzie,  ^6tb  July  1752, 
voce  Jurisdiction.  But,  3//0,  The  equitable  powers  of  the  Court  are,  from  their 
nature,  confined  to  ca$es  of  necessity.  The  present  is  none  of  these*  There  ia 
rvo  defect  in  the  deed  of  mortification.  The  will  of  Herriot  therein  contained  is 
coTpplete,  and  clearly  cxpreseed.  It  has  beeq,  and  may  still  be  carried  into  ex- 
ecution, without  the  intervention  of  any  court  whatever.  The  argument  from 
the  case  of  tutors  does  not  apply.  The  defenders  are  proprietors  of  the  lands 
in  question.  Tutors  are  not  proprietors ;  and,  therefore,  must  of  necessity  have 
the  authority  of  the  Court  before  they  can  alienate. 

'  Th£  Loans  assoilzied  the  defenders  from  this  conclusion  of  t^e  UbeL  See 
Jurisdiction.     Title  to  Pursue. 

A^.  5»r  Di  Dalryvple^  tlaliu  Alt.  Blair^  ct  tfiB.  Clerk,  R^ft. 

Fol.  Die.  V.  3.^.  276,    Fac.  Col.  No  27.  p.  46. 


tions. 


HOSPITAL.  5755 

William  Christie,  and    Others,  against  The  Magistrates  and  Council 

of  Stirling,  and  Others. 

No  3, 

Prior  to  1637,  John  Cowan  merchant,  guild -brother,  and  burgess  of  Stir-  '^ratoj'  o"  an 
ling,  b/  his  latter  will,  mortified  the  sum  of  40,000  merks,  to  be  employed  on  hospital  have 
land  or  annualrent,  for  buildinj  an  hospital  or  alms-house  uithin  the  said  burgh,  n^akr^rltiU 
and  for  the  entertainment  of  twelve  decayed  guild-brethren,  actual  burgesses  and  1!^"^/^*^"*' 
indwcllcrs  of  said  burgh  ;  or,  at  least,  so  many  of  them  as  the  yearly  rent  of  the 
said  hospital  or  alms-house  may  be  able  conveniently  to  sustain  within  the 
same. 

Part  of  this  money  his  brother  and  heir  Alexander  Cowan  employed  on  land  ; 
and,  upon  the  13th  February  1637,  entered  into  a  contract  with  the  Maf'^istrates 
and  Coxmcil,  and  ministers  of  said  burgh,  by  which  he  obliged  himself  to  infeft 
the  said  Magistrates  and  Council,  and  their  successors,  in  the  lands  therein 
mentioned  ;  and  also  made  over  to  them  certain  s  jras  of  money,  in  implement 
of  his  brother's  settlement ; — all  to  be  effectiially  mortified,  doted  and  given 
by  the  said  Provost,  Bailies,  and  Council  of  the  said  burgh,  and  their  said  suc- 
cessors, to  the  foresaid  hospital  or  alms-house,  which  should  be  called,  in  all 
time  thereafter,  *  Cowan's  Hospital  ;*  and  to  the  preceptor,  minister,  and  poof 
thereof,  under  the  patronage  and  government  of  the  said  Provost  and  Council, 
and  their  successors,  and  one  of  the  ministers  of  the  burgh  ;  and  he  assigned  to 
them  the  rents  and  annualrents  of  the  subjects,  and  sums  of  money  conveyed 
to  them,  for  the  use  of  the  said  hospital ;  and  there ^being  still  a  deficiency  of 
3400  merks  to  complete  the  40,000  merks,  the  Provost,  Bailies,  and  Council 
acknowledge  their  having  received  from  him  payment  of  that  balance. 

For  which  causes,  the  said  Magistrates  and  Council  obliged  themselves  to  take 
down  certain  houses  on  the  grounds  disponed,  and  to  cause  build  a  sufficient 
hospital  or  alms-house,  with  consent  of  the  said  Alexander  Cowan,  for  enter- 
tainment of  the  number  foresaid  of  twelve  decayed  guild-brethren,  actual  buri 
gesses  and  indwellers  of  said  burgh,  at  least  so  many  of  them  as  convenienily 
the  rent  thereof  may  sustain :  Of  the  which  hospital,  the  said  Provost,  Minister, 
BaiUes,  and  Council  of  the  said  burgh  of  Stirling,  now  present,  and  who  shall 
happen  to  be  for  the  time,  shall,  of  consent  of  the  said  Alexander  Cowan,  be 
now,  and  in  all  time  coming,  perpetual  and  undoubted  patrons,  with  the  right 
pf  presentation  of  the  headmen  and  poor  thereof. 

And  the  said  Magistrates  obhge  them  to  dote,  mortify,  Si-c.  likewise,  by  the 
tenor  thereof,  dote,  mortify,  and  dispone  to  the  preceptor  or  master  who  sliall 
happen  to  be  chosen  of  the  said  hospital,  and  to  the  said  decayed  guild-bre- 
thren who  shall  happen  to  be  placed  therein,  and  to  their  successors,  masters,  and 
decayed  guild-brethren  of  the  said  hospital,  all  and  sundry  the  fore-named  lands 
Stc,  disponed  by  the  said  Alexander  Cowan  to  the  said  Provost,  &c.  together 
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No  3,  \^ith  all  other  lands,  rents,  revenues,  and  others,  which  shall  happen  to  be  ac- 
quired  hereafter  at  any  time  by  the  said  Provost,  Bailies,  and  Coimcil,  and  their 
successors,  with  the  fore-named  sums  of  money  particularly  before  assigned  to 
them,  with  all  other  sums  of  money  that  shall  be  given,  or  that  belong  to  the 
said  hospital,  except  so  far  as  shall  be  employed  on  the  fabric  thereof,  that 
therewith  the  said  decayed  guild-brethren  may  be  entertained  therein ;  and  in 
which  the  said  Provost,  &.c.  oblige  them  and  their  su  /ccssors  to  iafcft  and  seise 
the  said  preceptor  and  ma<i»iaffriiJ!tv^i»er>A»1^  and  decayed  guild-brethren 

thereof  for  the  time,  and  that  by  efficient  charter  of  inortification,  containiDg^ 
precept  of  sasine  to  bo  holden  of  the  said  Provost,  Minister,  Bailtes,  and  Coon- 
cil  of  the  said  burgh,  undoubted  patrons  foresaid  of  the  said  hospital,  in  free 
heritage  or  feu-farm,  ac  pura  elymosina^  forever,  fpr  payment  to  the  said  Pro- 
vost, &c.  of  the  feu  mails  and  duties  specified  in  the  said  Alexander  Cowan j 
and  his  said  author's  infeftments  thereof,  above  written. 

Then  follows  an  obligation  on  the  said  Provost,  fitc.  to  warrant  to  the  said 
master  and  poor  of  the  iaid  hospital,  all  and  sundry  the  foresaid  lands  and  others 
both  general  and  special,  particularly  above  written,  from  ail  their  own  acts 
and  deeds  allenarly  ;  that  is,  the  said  Provost,  fttc.  nor  their  successors  foresaid, 
have  made,  nor  shall  make  no  other  alienation,  &c.  in  hurt  or  prejudice  of  the 
said  preceptor  and  poor  of  the  said  hospital,  nor  of  their  successors,  by  any 
manner  of  way. 

They  further  bind  them  to  deliver  to  the  said  preceptor,  or  master  of  the  said 
hospital,  in  name  of  the  poor  thereof,  all  the  writs  and  evidents  which  they 
have,  or  shall  happen  to  acquire,  of  the  forenamed  lands  and  others,  to  be  kept 
and  used  by  them  as  their  own  prop:r  writs  and  evidents.  Likeas,  how  soon  it 
shall  happen  the  said  hospital  to  be  completely  built,  they  bind  them  faithfally 
to  bestow  and  employ  the  whole  profits  and  duties  of  the  fore-named  lands,  to- 
gether with  the  annualrent  of  the  forenamed  assigned  money,  and  all  other 
rents  and  revenues  that  shall  happen  to  belong  thereto,  upon  the  maintenance 
and  entertainment,  within  the  sjfid  hospital,  of  the  fi}resaid  number  of  twelve 
decayed  guild-brethren,  &c.  and  for  upholding  of  the  hospital,  and  all  tJie  fa- 
brics thereof. 

And,  for  the  better  government  of  the  hospital,  the  said  Magistrates,  Coun- 
cil, and  Minister,  bind  themselves  to  elect  a  preceptor  and  treasurer  yearly. 

In  1709,  the  patrons  of  this  hospital  made  a  piuchase  of  the  lands  of  Cam- 
buskenneth,  holding  of  the  Crown,  in  the  shire  of  Clackmannan;  and  the 
rights  thereof  were  taken  in  the  name  of  the  then  preceptor,  in  whose  favour 
charter  under  the  Great  Seal  vras  expede  upon  the  procuratory  therein  contain- 
ed, and  on  which  infeftment  followed  in  the  person  of  the  preceptor. 

Upon  the  ist  August  1772,  an  act  of  the  Council  of  Stirling  was  passed,  of 
the  following  tenor :  *  Which  day  the  Magistrates  and  Town-Council  of  Strr- 

*  ling,  patrons  of  Cowan*s  Hospital,  be.ng  convened,  and  taking  to  their  sen- 

*  ous  consideration,  that  bodies  politic  and  corporate,  and  mortifications,  by  the 
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*  laws  now  subsisting,  have  no  vote  in  elections  for  members  in  Parllainent,       No 

*  however  much  lands  and  property  they  have  holden  of  the  Crown,  whereby 

*  the  superiority  of  their  lands  is  of  no  consequence  to  them  in  that  ^valuable 
-*  respect  y  and  considering  that  the  hospital  have  both  the  property  and  superi*- 
'  ty  of  the  lands  of  Cambuskenneth  and  Craigton  mtU»  and  multures  and  se^ 

*  quels  thereof,  called  the  barony  of  Cambuskenneth,  and  fishings,  and  other 
'  pertinents  lying  within  the  slyre  of  Clackmannan ;  and  being  sensible  of  the 
<  good  offices  and  friendly  behaviour  of  Colonel  James  Masterton,  present  re- 
'  presentative  in  Parliament  for  this  district  of  burghs,  to  the  community  of 
^  this  burgh,  and  his  attention  to  the  interests  and  concerns  of  the  same,  the 

*  patrons  resolved  ta  show  him  some  nmrk  of  their  regard,,  by  making  an  \Skv 

*  for  his  life,  or  of  any  two  gentlemen  he  should  name,  of  the  superiorities  and 
^  casualties  of  the  said  lands  and  barony,  during  their  respective  lifetimes. 

*  And  the  said  Colotiel  James  Masterton  having  signified,  that  it  will  be  agree- 

*  able  to  him,  that  the  said  liferent-right  be  granted  to  Thomas  Dundass,  junior 
^  ot  Fingask,  and  Charles  Dundass,  Esq;  his  brother,  second  lawful  son  to  Tho- 

*  ma6  Dundass,  Esq;  senior  of  Fingask,  by  such  shares  as  may  be  agreeable  to 

*  them ;  the  patrons,  therefore,  unanimously  grant  and  appoint  the  same,  and 
^  authorise  James  Edmond,  present  master,  factor  or  manager  of  the  said  hos- 

*  pital,  to  grant,  subscribe,  and  deliver  to  the  said  Thomas  and  Charles  Dun«. 
^  dasses,  such  rights,  dispositions,  and  conveyances  to  the  said  superiorities,  and 

*  such  small  feu-duties  as  may  be  condescended  on  betwixt  them,  or  their  doers 
^  for  them,  and  s^ny  two  of  the  Magistrate^  patrons,  but  in  such  a  way  as  to 

*  preserve  to  the  hospital  the  property  of  the  lands, .  ternds  thereof,  mills,  mul- 

*  tures,  and  whole  pertinents,  and  rents,  and  feu-duties,  and  other  duties  and 

*  fishings.     The  superiority  and  feu-duty  to  be  so  settled,  excepted  during  the 

*  lives  allenariy  of  the  said  Thomas  and  Charles  Dundasses  respectively,  they 

*  always  paying  at  obtaining  the  conveyance,  20  years  purchase  of  the  feu-du- 

*  ties  to  be  so  settled,  unto  the  said  James  Edmond,  for  the  use  and  behoof  of 

*  the  hospital,  and  defraying  the  whole  expenses  of  their  own  and  the  hospitaPs 

*  rights  to  be  made  out,  and  all, other  expenses  concerning  these  matters.* 

In  execution  of  this  measure,  the  master  of  the  hospital,  in  whose  name  the 
rights  have  stood  since  the  date  of  the  purchase  in  1709,  resigned  the  lands  in 
the  hands  of  the  Crown,  for  a  new  charter  in  favour  of  himself  and  his  succes- 
sors in  office ;  and  having  separated  the  property  from  the  superiority  by  a  feu- 
right,  he  thereupon  disponed  the  lands  with  the  burden  of  the  feu,  and  assign- 
ed the  Crown  charter,  on  which  no  infeftment  had  yet  been  taken,  to  the  twa 
Messrs  Dundass  in  liferent,  and  himself,  as  preceptor  of  the  hospital,  in  fee, 
whereupon  Messrs  Dundass  were  infeft.  And  as,  by  the  feu-rights  granted  as 
above,  certain  feu-duties  had  been  taken  payable,  amounting  to  L.  5  per  an* 
nttm^  so  the  minute  of  Counc'd  bears,  that  the  Messrs  Dundass  were  to  pay  at 
the  rate  of  20  years  purchase  for  said  feu-duties,  being  L,  5  Sterling. 
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William  Christie  and  others,  under  the  title  of  merchants,  guild-brethren, 
and  burgesses  of  the  burgh  of  Stirling,  for  themselves,  and  as  a  committee  era- 
powered  by  the  guildry  of  said  burgh,  in  conjunction  with  Hugh  M'Kail  writer 
in  Edinburgh,  therein  designed  grcat-grand*nephew,  and  one  of  the  heirs  of 
line  of  the  deceased  John  and  Alexander  Cowans,  concurred  in  bringing  an  ac 
tion,  containing  a  variety  of  conclusions  reductive  and  declaratory,  against  the 
patrons  of  Cowan's  Hospital,  the  two  Messrs  Dundass,  and  others ;  and  the 
first  article  insisted  on  was  the  reduction  of  the  foresaid  act  of  Council,  dated  ist 
August  1772,  and  dispositions  granted,  in  consequence  thereof,  of  the  liferent- 
superiorities  in  favour  of  the  Messrs  Dundass. 

The  Lord  Ordinary  ^  sustained  the  reasons  of  reduction  of  the  dispositions 
of  the  superiorities  to  Thomas  Dundass  and  Charles  Dundass ;  and,  in  particu- 
lar, that,  from  the  deeds  under  challenge,  there  is  evidence  of  a  gratuitous  a- 
lienation,  though  under  cover  of  a  price  stipulated ;  and  that  the  patrons  of 
Cowan's  hospital  have,  as  such,  no  power  of  gratuitous  alienation.' 

Upon  a  reclaiming  petition  and  answers,  the  Court  disregarded  the  objections 
stated  to  the  title  of  the  pursuers ;  that  to  M'Kail's  being  obviated  by  written 
evidence,  of  his  relation  to  the  original  founders,  flowing  from  the  Magistrates 
and  Council ;  and  as  to  the  title  and  interest  of  the  other  pursuers,  it  was  eb- 
served f  that  this  mortification  was  in  •  favour  of  the  guildry,'  which  gave  them 
a  suflicient  title  ;  and,  upon  the  merits,  the  Court  viewed  the  case  in  the  same 
light  with  the  Lord  Ordinary,  that  this  was  a  gratuitous  alienation,  prejudicial 
to  the  hospital,  and  beyond  the  powers  of  the  patrons  j  and  therefore  adhered 
to  the  Ordinary's  judgments 

Act.  Jlay  CampitlL  Alt.  D.  of  Faculty^  Sol.  General.  Clerk,  Pnngle. 

Fol.  Die.  V.  3.  /.  276.    Fac.  Col.  No  123.  p.  330* 


1795.    May  ao* 
Hospital  of  Perth  against  Patrons  of  Butler*^s  and  Jackson's  Mortification* 

Where  aa  estate  is  mortified  to  an  hospital  for  maintaining  a  certain  number 
of  people,  and  the  rents  encrease  beyond  what  is  necessary  tor  that  number,  the 
Lords  found  that  the  surplus  did  not  accresce  to  the  hospital,  but  to  the  heii'  of 
the  donor.    See  Appendix* 

FoLDic.  V.  3,  p.  277. 

See  Mortificatiok; 
Jurisdiction* 
Privileged  debt- 

■ 
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lyog^    July  8.  arfd  23.         Lady  Rankeillor  against  The  Lady  Ayton.  . 

IN  the  process  at  the  instance  of  the  Lady  Rankeillor,  assignee  constituted  by 
the  deceased  Lord  Rankeillor  her  husband,  confirmed  executor  creditor  to 
Sir  John  Ayton  of  that  ilk,  against  Sir  John's  Lady,  as  intromitter  wth  goods 
and  gear  belonging  to  the  defunct,  the  defender  contended^  That,  by  her  con* 
tract  of  marriage,  she  had  right  to  the  just  and  equal  half  of  the  whole  plenish- 
ing and  furniture  of  his  house,  as  well  heirship,  as  other  moveables,  free  of  all 
debts. 

Alleged  for  the  pursuer;  iwa,  The  defender  can  have  no  shai'e  of  uncut 
webs  of  cloth  lying  by  the  defunct;  because,  these  not  being  formed  to  any 
particular  use,  but  applicable  to  many  uses,  or  to  sale,  are  not  reckoned,  house- 
hold furniture  or  plenislaing,  which,  by  the  Romans,  is  called  suppellex^  and 
defined  domesticum  patris-familius  instrwnentum  rerum  ad  quotidianum  usum 
paratarum.  2do^  Vessels  of  silver  of  a  larger  size,  as  the  great  bason,  laver,  and 
caudel  pot,  fall  not  under  division  as  household  furniture  ;  because  these  were 
not  for  daily  use,  but  for  ornament  or  ostentation,  and  had  been  long  in  the 
family,  1.  3.  §  ult.ff.  Dd  Suppellectile  Legata.  So  the  Court  of  Friz^land,  Sandc 
lib.  2.  tit.  5.  def.  5.  in  the  case  of  a  division  of  household  furniture  betwixt 
married  persons,  Supellectili  idiantum  adscripsit^  quod  coryugibus  fuit  in  quotidiano 
usUy  non  illud  quod  non  in  quotidiano  usu,  sed  in  argent ario  repositum  babuerunl. 
T^tiOy  The  defender  ought  to  restore  without  division  two  gold  medals,  viz..  aB 
Elizabeth,  valued  about  two  pounds  Sterling,  and  a  medal  on  the  siege  of  Breda 
valued  about  ten  pounds  Sterling,  except  she  can  instruct  they  were  gifted  to  her 
by  her  husband  at  or  before  her  marriage  ;  with  the  proving  whereof  she  ought 


No  I. 

In  a  process 
against  a  re- 
lict, to  whom 
the  half  of 
the  hoasehold 
plenishing 
was  disponed, 
it  was  found, 
that  uncut 
webs  of  cloth 
w^cre  not 
household 
plenishing', 
nor  such 
large  silver 
vessels  as 
were  kept  ra« 
ther  for  orna« 
ment  than  for 
daily  use ; 
nor  medals,  , 
unless  the  . 
defender 
could  prove 
that  they 
had  been  gift- 
ed to  her  was 
pat  apbernalia* 
This  accord- 
ing^ to  Foun- 
tamhairs  re- 
port. 

According  to 
Foibes,  the 
silver  vessels 
were  consi- 
dered to  be 
hoashold 
plenishing. 
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No  !•        to  be  burdened,  since  giving  is  not  to  be  presumed  from  her  possession,  because 
of  the  easy  access  she  had  thereto  after  her  husband*s  death. 

Anrwered  for  the  defender ;  imo^  The  uncut  webs  must  fall  under  division, 
:  and  be  reckoned  household  furniture,  though  not  actually  formed  and  sh.aped 
-'to  that  use ;  because  they  were  made  and  provided  for  the  use  of  the  family,  as 
to  be  hangings  to  rooms,  bed-clothes,  table-linens,  &c.  and  not  for  sale  :  And 
it  were  hard  to  exclude  the  Lady  from  a  share  of  her  own  virtue,  to  which  she 
has  so  clear  a  right.  The  word  suppellex  in  the  civil  law  was  not  so  extensive 
as  household  furnitvic  in  ours ;  thepe  being  io  the  Fsmdects  a  title,  De  Aura^ 
Mundo^  Omamentis^  Veste  vel  Vestimentis  Legatisy  (whereof  several  species  come 
under  the  denomination  of  house  furniture),  distinct  from  the  title  lie  SupfeU 
Uctile  Legata.  2do,  Albeit  when  the  Romans  affected  to  live  riiu  et  more  vcte* 
rum  Sabinorum^  silver  work  did  not  with  them  fail  under  suppellex  -;  yet,  when 
under  their  Emperors,  they  became  masters  of  the  world,  they  ridiculed  that 
ancient  austerity,  and  had  scarcely  any  household  vessels  that  were  not  of  silver 
and  gold,  1.  3,  §  5.  L  8.  1.  9.  $  1.  De  Svppellectile  Legnia.  And  here  there  can 
be  no  doubt  but  the  larger  vessels  fall  under  division,  considering  that  the  Lady 
is  provided  to  a  half  of  the  faeirahip,  as  well  as  of  the  other  common  moveables. 
The  distinction  betwixt  what  is  designed  for  daily  use,  and  that  for  ornament  or 
extraordinary  occasions,  is  frivolous ;  for,  whatever  is  kept  in  the  house  and 
family  to  be  made  use  of,  whether  daily  or  upon  solemn  occasions,  must  be  rcc- 
-Iconed  household  furniture ;  otherwise  it  were  as  reasonable  to  distmguish  be- 
twixt table  and  bed4inens,  or  the  like,  daily  used,  and  those  kept  for  extraor- 
<linary  occasions*  So  that,  if  the  pursuer's  argument  prove  any  thing,  it  prove* 
too  much.  Again,  had  Ayton  designed  no  share  of  the  great  silver  vessels  to 
his  Lady,  he  would  either  have  expressly  excepted  them,  or  tailzied  them  with 
the  estate  to  his  son ;  as  some  noblemen  have  tailzied  their  jewels  with  their 
estate  ;  and  one  tailzied  a  silver  salt  of  immense  weight  and  bigness,  that  had 
been  made  to  prevent  giving  offence  to  some  by  the  superstitious  omen  of  over- 
turnmg  the  salt.  3//0,  The  medals  are  presumed  to  be  the  defender's,  since 
they  are  in  her  possession  ;  for  it  is  not  possible  that  she  can  prove  that  these 
jocalia  were  her  marriage  gifts^  as  indeed  they  were,  it  not  being  ordinary  for 
the  like  to  be  given  in  the  presence  of  witnesses. 

Replied  for  the  pursuer ;  The  parallel  betwixt  finer  linen  and  the  greater 
silver  vessels  doth  not  hold,  because  the  former,  though  not  daily  used  is  not 
of  the  kind  of  what  is  of  necessary  use  ;  whereas  these  last  were  never  intended 
for  necessaiy  use,  but  only  for  ornament,  as  res  pretiosa.  And  as  an  argument 
that  the  defunct  had  no  tlioughts  of  giving  his  lady  any  share  thereof,  she  is 
provided  to  the  half  of  the  household  furniture,  or  500  merks  in  her  option- 
vwhereas  the  wlver  vessels  in  controversy  are  of  far  greater  value,  abstracting 
;f£om  the  other  household  fm'niture. 


Dnplied  for  the  defender ;  The  alternative  of  500  ttierks  can  have  no  ^nfl^erice        Np  3* 
upon  the  point  of  right ;  %eeim^  that  vas  adjected  only  i«-caee  the  half  oi  tbe 
pkaishing  bod  proved  to  he  of  le666  vaiu6,  lebtcti  infde^  might  have  happened, ; 
Meing  no  Hwn  can  tell  what  household  furniture,  or  other  eiffeot«,  he  will  kare 

at  hk  death. 

The  Lords  found,  that  the  clause  in  the  defender's  contract  of  iiMrp- 
riage  carried  her  tso  a  share  of  all  heirship  moveables  that  were  household 
plenishing,  but  no  other  heirship  moveables  ;  nor  to  the  medals,  unjess  they 
were  gifted  by  her  husband  at  or  before  the  marriage  :  And  found;  th^t  the 
uncut  cloth  was  not  to  be  reckoned  household  plenishing ;  but  that  the  silver 
plate,  though  not  destined  for  daily  use,  falls  under  the  denomination  of  such 
plenishing.  Here  it  was  observed  by  pne  of  the  Lords,  That  the  decision  of  the  - 
Court  of  Frizeland,  observed  by  Sande,  was  only  in  the  case  where  a  wife  - 
claimed  her  legal  share  of  plenishing,  under  which  heirship  plenishing  doth  not 
fall,  and  therefore  doth  not  meet  the  present  case.     See  Husband  and  Wife. 

FoL  Die.  V.  i.p.  384.     Forbes,  p.  341.  , 

%*  Fountainhall  reports  the  same  case  r  : 

The  Lady  Rankeillor,  as  executrix-creditrix  confirmed  to  her  brother,  the 
Laird  of  Ayton,  pursues  for  delivery  of  the  moveables  and  plenishing  of  the 
house.  The  Lady  Ayton,  sister  to  the  Lord  Colvil,  competes  on  her  contract 
of  marriage,  disponing  to  her  the  half  of  the  whole  plenishing  and  furniture  of 
the  house,  as  well  heirship  as  others,  free  of  all  debt ;  and  they  being  remitted 
to  my  Lord  Tillicoultry,  he  found  that  the  several  pieces  of  uncut  linen,  and  . 
other  webs  of  cloth,  could  not  tall  under  the  division,  nor  the  great  silver  laver, 
bason  and  caudel  pot,  these  not  being  for  common  use,  but  more  for  show, 
ornament,  and  ostentation  ;  and  also  found  the  golden  medals,  such  as  the  Eli- 
zabeth, the  siege  of  Breda,  S^c.  could  not  fall  under  the  division,  and  the  wife 
had  no  interest,  claim,  or  share  therein.  The  Lord  Rankeillor  having,  by  let- 
ters to  the  Lady  Ayton,  signified,  if  she  would  acquiesce  in  the  foresaid  inter- 
locutor, she  might  have  the  half  of  all  the  other  plenishing  presently  delivered 
to  her ;  and  she  having  founded  on  these  letters,  and  yet  quarrelling  the  inter- 
locutor, it  was  contended  she  could  not  both  approbare  et  reprobare  j  and  as  to  > 
the  \su  that  many  ladies  made  webs  to  sell,  which  was  as  lawful  as  their  mak-  - 
ing  money  by  their  chalders  of  victual  j  and  for  the  greater  silver  plate,  the  • 
Romans,  during  their  frugality  in  their  republican  state,  before  the  Asiatic 
luxury  corrupted  them,  under  the  name  of  suppellex,  and  household  furni- 
ture, understood  nothing  but  res  ad  usum  quotidianum  par  at  as.  And  Sande,  Dec. 
Fris.  lib  2,  tit«  5.  def.  5.  tells  us^  their  supreme  court  followed  that  distinc- 
tion. 


5^62 
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No  I. 


The 'Lords  foundi  that  uncut  web»»  not  formed  into  any  particular  use'^f 
sheets,  curtains,  or  the  like,  were  not  to  be  reputed  household  plenishing ;  nor 
yet  these  greater  silver  vessels,  nor  the  medals,  unless  the  Lady  Ayton  oflfered 
to  prove  they  were  gifted  to  her  with  her  other  paraphernalia.  Some  of  the 
Lords  were  influenced  to  this  decision  by  her  founding  on  my  Lord  Rankeillor's 
letters. 

FQUfUainball,  v.  2.  p.  51 2, 


See  Appendix. 
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DIVISION    1. 


What  subjects  fall  sui  communioHe  bonorum  et  debitorum. 


S  E  C  T-    I. 

Illiquid  or  conditional  claims^^-^Rights  having  tractum  futuri  temporis. 
—Bygones. — ^Bills  of  £xcb<inge»— Claims  of  relief* — ^Paraphar<« 
nalia,  Sec. 


1579.     March  14.        Forbes  against  Her  last  HusbaniTs  Creditors. 

'T^HERE  was  a  woman  called  Forbes  that  pursued  for  the  assythment  of  the 
*  slauchter  of  her  husband,  and  the  Laird  of  Tolly  for  the  third  of  the  same. 
It  was  answered,  That  there  aught  noihipg  be  decerned  to  her  for  assythment  j 
because,  after  the  slauchter  of  her  first  hajshand,  she  married  another  husband, 
and  so  aH  the  gear  and  graith  she  had,  appertained  to  him  \  and  that  he,  in  his 
time,  might  have  disponed  her  title  and  action  of  the  same  ;  and  it  was  now  of 
truth  that  her  last  husband  had  contracted  such  debts,  ita  quod  excederent  bona^ 
and  so  the  right  of  the  said  assythment,  as  it  appertained  to  him  the  time  of  his 
lifetime,  so  now  ought  it  ta  appertain  to  his  creditors  for  relief  after  his  dticease. 
To  all  this  was  amwered^  That  the  husband  being  dead,  soluta  est  uxor  a  jure 
maritij  ei  res  venit  in  tunc  casum  a  qua  incipere  potuit^  and  so  the  assythment 
ought  to  appertain  to  her  as  if  she  had  never  been  married  with  the  last  hus- 
band.  The  Lorjd?  pronounced  by  interbcutop,  that,  notwithstanding  the 

marriage  gf  the  second  husband,,  she  miglit  pursue  for  the  assythment  after  his 
decease. 

Fol.  Die.  V.  I. p.  385.     CoJvil,  MS.  p.  28j[. 


No  I. 

A  ytroman 
haTiDf  mar* 
ried  a  tecQiid 
hu9band,  wh« 
was  okenumt, 
after  his  de- 
cease she 
(and  not  hia 
creditors) 
was  found  tm 
hare  right  t« 
the  assyth- 
ment for  the 
slauchter  of 
her  former 
iiusband,  aa 
if  she  had 
never  married 
again. 
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Div.  E 


No  2. 

A  gift  of  noD- 
entry  belong- 
ing to  a  wo- 
man, having 
tractum  futuri 
Umporis^  falls^ 
not  under  her 
husband'syux 


1582.     June. 


Pennycook  against  Cochburn. 


No  3. 

It  was  fouoil' 
that  the  jut 
mariti  did  no 
niorp  carry 
an  obligation 
falling  due 
after  the  dis- 
solution of 
the  marriage, 
than  thc^'irj 
relictM  would 
carry  it,  or 
the  gift  of 
tingle  es- 
cheat, unless 
the  condition 
did  exist,  and 
vas  purified 
before  the  de- 
nunciation or 
glfU  , 


A  WOMAN  called  Pennycook,  and  spouse  to  umquhtle  Mr  John  Spens,  burges?^ 
of  Edinburgh,  pursued  one  Cockburn  for  the  deliverance  of  the  gift  of  non- 
entrie,  alleging  the  same  to  appertain  to  her.  as  lawful -ice^^oner  and  assignee 
made  to  the  same.  It  was  answered  by  this  Cockburn,  That  he  ought  not  to 
be  compelled  to  deliver  the  same,  because  her  said  umquhile  spouse,  Mr  John 
Spens,  during  his  lifetime,  disponed  the  said  gift  to  the  defender,  and  so  the 
said  gift  was  his  own  proper  evident,  and  ought  not  to  be  delivered.  To  this 
was  answered^  That  the  said  umquhile  Mr  |obnr  Spens  had  no  power  to  dispone 
the  same  without  the  consent  of  his  wife,  but  for  his  own  lifetime  j  but  that 
she,  after  his  decease,  could  not  be  prejudged,, but  auffht  to  bp  put  in  her  own 
place  against  the  same,  being  done  without  her  consent '^nd- ad vjcc.  TRetnatter 
being  reasoned  amongst  the  Lords,  some  were  of  opinion,  t^^t  maritus  being 
dominus  omnium  bonorum^  liberam  disponendi  babebatfactdtatem  durante  matrimo* 
nio^  et  quod  iilius  disposition  tarn  const  ante  matrimonio^  quam  postea^  cum  effectu  mane- 
bit.  Others  were  of  the  contrary  opinion,  and  that  it  was  daily  practised  before 
the  Lords,  that  the  husband's  disposition  of  any  thing  appertaining  to  his  wife* 
without  her  consent  and  advice,  took  no  longer  effect  but  during  the  time  of 
the  marriage,  et  quod  post  martem  mariti' revivescebat  uxori  quicquid  quod  con- 

sensutnfuit  plus  a  marito  uxoris, Tnt.  Lords,  after  lohg  reasoning,  voted  for 

the  most  patt,  that  the  said  gift  and  disposition,  made  by  the  husband  during 
the  time  of  the  marriage,  without  consent  of  the  ^^ife,  ought  not  to  prejudge 
her  after  his  decease,  FoL  Die.  v.i.p.  385.     ColviljMS. p.  333. 


1693.     February  7.         Fothekingham  of.  Pourie  against  The  Earl  ofHoMBT. 

The  Lords  repelled  the  first  two  dilators,  that  the  bends,  which  were  the 
grounds  of  the  confirmed  testament,  were  registered,  the  one  after  the  granter^s 
death,  and  the  other  a  non  suojudice  in  the  Bailie-Cburt  books  of  Dundee,  where 
Ogilvy  of  Muiry,  the  granter,  never  dwelt,  and  so  were  no  more  but  copies ; 
in  regard  the  confirmed  testament  itself  was  a  sufficient  active  title,  aqd  though 
the  fiscal  had  confirmed,  he  had  a  title.  They  also  repelled  the  ^d  dilator,  that 
the  assignation  from  the  executor  was  but  of  the  nature  of  a  factory,  and  so 
testamtnto  non  executo  it  expired ;  because  this  was  no  part  of  the  inventory  of 
Muiry's  testament,  but  only  another  way  of  conveyance  from  Yeoman  to  Dun- 
can, for  making  up  the  title.  They  also  repelled  the  j^tb  dilator,  that  they  had 
confirmed  a  sum  of  Finlater's  as  executors-creditors ;  and  found  this  to  htjus 
tertii  to  the  Earl  of  Home;  but  the  Lords  dcmurred*on  tl»at  defence,  that  the 
Laird  of  Aytjn's  bond  to  his  mother,  and  Muiry  her  husband,  was  a  conditional 
bond,  and  was  never  purified,  nor  existed  in  Muiry 's  Ufciime,  and  so  could  not 
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^  in  ejus  bonis^  nor  fall  under  his  jus  mariti ;  for  the  obligement  ran,  that  Ko  3. 
Ayton  should  pay  his  mother  and  Muiry,  her  husband,  seven  bolls  of  victual, 
or  the  Sheriff  prices  for  the  same,  from  1649  till  her  death,  in  case  Ayton 
^ould  decease  without  any  heirs-male  procreated  of  his  own  body  ;  ita  ^j/,  Ayton 
4ied  without  sons,  but  he  outlived  both  his  mother  and  Muiry,  so  that,  at  the 
•time  of  their  decease,  the  obligation  was  pendent,  and  the  condition  unpurified^ 
so  that  there  was  a  possibility  of  Ayton*8  having  sons,  and  therefore  the  bond 
not  having  full  effect  in  Muiry's  lifetime,  it  was  contended  that  it  could  not  be- 
long  to  him.  Some  argued,  that  a  bond  payable  after  one's  decease  would  fall 
to  his  executors.  It  was  annvered^  That  case  differed  toto  calo  ;  for  there  dies 
obligatiQnis  venit^  red  non  cessit ;  whereas  here^  in  a  conditional  bond,  nee  cessit 
nee  venit  dies^  for  mm  eonstat  H  ever  the  condition  shall  exist,  and  then  the  ob- 
ligation perishes.  Though  many  of  the  Lords Avere  clear,  that  this  fell  to  Muiry's 
executors,  yet  it  was  appointed  to  be  heard  in  prcseiure ;  as  also  that  point,  how 
"far  the  Earl  of  Home  was  liable  for  Ay  ton's  debts  ;  imo^  Till  his.  heirs  of  line 
were  discussed  ;  2do,  In  regard  he  had  forfeited  that  estate  by  accepting  the 
•titles  of  Earl  of  Home  conform  to  the  express  quality  and  condition  of  the 
tailzie^ 

1694  November  18.— The  Lords  advised  the  debate  between  Fotheringhanfi 
t)f  Pourie  and  the  Earl  of  Home.  The  first  point  was,  if  the  Jus  mariti  was 
'sufficient  to  carry  a  conditional  obligation  granted  to  a  wife,  whereof  the  con- 
idition  did  not  exist,  nor  was  purified  during  the  standing  of  the  marriage. 
•Some  of  the  Lords  thouglit  the  obligation  retrotracted  whenever  the  condition 
^as  fulfilled,  and  so  belonged  to  the  husband,  or  to  his  executors,  by  virtue  of 
the  legal  assignation  of  the  marriage.  But  the  plurality  carried  it  in  the  nega- 
tive, that  the  simple yW  mariti  no  more  carried  this,  which  fell  after  the  disso- 
lution of  the  marriage,  than  the  jus  relieta  would  give  her  a  share  of  such  con* 
ditional  bonds  whenever  they  came  to  be  purified  ;  and  no  more  than  a  gift  of 
escheat  would  carry  such  a  bond  whereof  the  ebridition  existed  after  the  denun- 
ciation or  gift.  The  2d  point  was,  if  the  bond  granted  by  Ayton  to  Ogilvie  of 
Muiry,  bearing  it  should  be  payable,  in  the  event  of  his  want  of  heirs-male,  to 
the  Lady,  and  Muiry,  and  his  heirs  and  executors,  altered  the  case,  and  gave 
Muiry  and  his  executors  a  right  to  it,  especially  seeing  it  was  the  rest  of  her 
jointure.  The  Lords  found  the  bond  imported  more  than  the  jus  mariti  did  in 
this  case,  and  gave  him  right.  The  Lords  also  repelled  the  other  two  defences, 
viz.  that  this  debt  had  traetum  futuri  tcmporis^  and  so  could  not  be  moveable  ; 
2do,  That  a  conditional  obligation  was  of  the  nature  of  a  legacy,  which  fails  if 
the  legatar  die  before  the  existing  of  the  t:ondition,  and  does  not  transmit  to  his 
heir.  But  law  has  made  a  clear  difference  here,  }  4.  Inst.  V.  0.  et  §  25.  Lut.  Ds 
.ittutil.  stip. 

•    Fol.  Dic.v.  i.ip.  386.    Fomtuinlall,  w,  i.p.  554,  y  651^ 
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-No4» 

A  bill  of  ex- 
change is 
moveable 
^uoad  hus« 
band  and 
\yife,  and  falls 
stii  commu* 
nione^  and 
therefore  the 
husband  is 
liable  to  paj 
such  debts. 


^7^S*    7^2/«r^.        James  Lesly  aj^Ainrt  Sm  James  Nichowi^,  . 

James  Lesly  having  rrght  to  a  bill  accepted  by  Sir  James  Nicholson's  lady  be- 
fore  the  marriage.  Sir  James  obtained  suspension  thereof*  upon  the  following 
ground,  That  bills  due  to  a  wife,  and  whereof  the  term  of  payment  was  come 
and  bygone  before  the  marriage^  did  not  belong  to  the  hu^bandy^r^  mariti^  and 
for  that  reason,  bills  due  by  her  ought  not  to  <iffect  him  ;  and  in  order  to  prove 
that  such  bills  did  not  fall  under  theyW  marHi  or  rclicta^  he  insisted  upon  the 
act  i68i,  cap.  ao.  by  which  biHs  bear  annualrent,  and  thereby  become  heritable 
qmadfiscum  et  relictatfi,  in  consequence  of  the  32d  act  i66i.  To  this  it  was  ira- 
swered  for  the  charger,  That  the  act  i66i  did  statute  only,  *  that  all  contracts  and 
^obligations  for  sums  of  money,  containing  clauses  for  payment  of  annualrent 
*  and  profit,  should  be  heritable  as  to  the  jus  mariti  and  relicta  /  wherefore, 
where  sun^  bear  annual  rent  not  ex  pacta ^  by  a  clause  contained  in  the  obliga- 
tion, but  ex  lege,  and  in  consequence  of  a  statutCi  they  were  not  declared  he- 
ritable, and  therefore  belonged  to  the  husband  ;  and  in  •  the  present  esse,  the 
bill  containing  no  clause  for  payment  of  annualrent  or  profit,,  no  argument  can 
be  drawn  from  the  said  act  1661.  In  fortification  of  which  distinction  it  was 
contended.  That  even  before  the  act  1661,  sums  bearing  annualrent  ex  Uge^ 
went  to  the  fisk  and  relict,  and  consequently  no  less  since,  that  act  leaving  the 
respective  interests  of  the  fisk  and  relict  in  the  precise  circumstances  they  were  be- 
fore ;  and  that  for  the  following  considerations,^  firsts  The  reason  why  bonds 
bearing  clauses  of  annualrent,  were  reckoned  heritable,  and  not  moveable,  was» 
because  before  the  Reformation,  annuairents  were  constituted  by  inieftment 
only,  to  prevent  the  objection  of  usury,  arising  from  the  canon  law ;  and  in  re- 
gard  the  provision  of  annualrent,  though  the  obligation  was  personal,  to  pay  it 
yearly  and  termly,  without  mentionof  infeftment,  resembled  iht^se  annualrent- 
rights,  which  formerly  belonged  to  the  heir,  therefore  the  successioii  to  them 
was  regulated  in  the  same  manner,  as  they  had  been  so  constituted  :  So  that  in- 
deed the  reason  of  their  descending  to  the  heir,  was  not  that  profit  arose  upon 
the  sum,  which  would  have  been  as  forcible  as  to  money  employed  in  trade  or 
exchange  ;  but  because  of  the  express  stipulation  of  yearly  unnuakents,  which 
made  it  a  fcedum  pecynia,  and  precisely  the  same  thing  with  annuairents  con- 
stituted by  infeftment,  differing  only  in  the  security,  the  one  being  real,  the  o- 
ther  personal.  2io,  This  distinction  is  made  out  from  examples,  as  follows : 
Sums  in  a  decreet  did,  before  the  act,  and  do  still  fall  to  the  executor,  without 
exclusion  of  the  ^Vj  relicta  ;  and  that  albeit  the  creditor  bad  charged  the  debt- 
or, denounced  and  registered,  whereby  the  sum  in  the  decreet  d»d  ex  lege  bear 
annualrent.  A  second  example  may  be  given  in  annuairents,  which,  after  the 
denunciation  and  resist! anon,  become  a  principal,  and  bear  annualrent  j  and  yet 
from  these  it  never  was  contended,  that  the  relict  is  excluded.  A  third  in- 
stance is  this,  money  in  a  tutor's  hands  does,  by  law>  bear  annualrent  after  a 
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cettttn  time ;  and  yet  the  succeeding  heir  could  not  plead  a  right  exclusive  of 
the  executor,  with  respect  to  intromissions  in  a  tutor's  hands,  not  accounted 
fi)r,  or  stocked  out  upon  bondi  From  all  vhich  instances  it  plainly  appears, 
that  even  before  the  1661,  there  was  a  difference  betwixt  sums  bearing  annual* 
rent  ex  lege^  and  where  it  was  due  ex  pacto  ;  and  therefore  that  relicts  and  hus- 
bands had  an  interest  in  such  sums  as  bore  annualrent  only  by  statute,  though 
they,  as  well  as  the  executors,  were  excluded  from  sums  due  by  contracts  and 
obligations,  containing  clauses  for  payment  of  annualrent  and  profit. 

Replied  for  the  suspender,  It  is  not  the  clause  in  a  bond  or  contract  for  pay- 
ment of  annualrent  or  profit,  that  makes  a  sum  heritable,  as  to  the  wife  and  hus- 
band, else  the  clause  would  be  good  to  make  it  so,  even  before  the  term  of  pay- 
ment; which  is  quite  otherwise  in  law  and  practice.  The  true  reason  why  any 
sum  is  heritable,  is  because  it  is  laid  out  and  employed  upon  annualrent,  where. 
by  there  is  a  tractusfuturi  temporis^  and  2ifcedum  pecunia  constituted ;  and  it  can 
make  no  imaginable  difierence,  the  money  being  once  lent  out  intentionally  to 
bear  interest,  that  the  law  has  already  provided  annualrent  to  run  conform  to 
their  intentions,  or  if  a  special  clause  is.  necessary  for  that  eSect.  To  apply  this 
to  the  caee  in  hand ;  no  mortal  can  doubt,  that  a  creditor's  intention  by  lending 
money  upon  bill,  is  to  have  annualrent  paid  for  it :  Is  not  the  intention  of  the  : 
creditor  the  same  hi  this  case,  as  in  that  of  a  bond  stipulating  annualrent  ?  Does 
not  every  creditor  by  bill  know,  that  the  exchange-contract  makes  a  aum  bear  . 
interest,  though  no  provision  be  made  ?  How  then  can  the  not  expressing  of 
what  is  in  law  implied,  the  expressing  of  which  adds  nothing  to  the  force  and 
efiect  of  the  rights  make  any  alteration  in  the  nature  thereof  ?  It  is  allowed, 
that  a  clause  of  annualrent  expressed  in  the  bill,  would  exclude  xh^  jus  mar  it  i 
wJidnlicta;  but  what  additional  effect  can  the  expressing  of  a  clause  have, 
which  k  virtually  in  the  writing  already?  Taking  up  the  matter  in  this  view, 
it  will  be  evident  thnt  the  examples  produced  by  the  charger  are  net  in  the 
case ;  for  in  mme  of  them  is  there  any  thing  like  ^foedum  pecuma^  a  laying  out 
of  money  to  continue  for  a  tract  nf  time  upon  interest.  On  the  contrary,  the 
debtors  in  all  of  them  are  understood  to  be  in  mora  ;  and  upon  account  of  that 
mora  alone  it  is,  that  the  sums  bear  annualrent  heo  interesse^  and  not  in  conse- 
quence of  any  stipulation  express  or  implied. 

Duplied  for  the  charger.  Adhering  to  what  id  above  said  j  the  reason  why  a  . 
vam  is  reckoned  moveable,  the  creditor  dying  before  the  term  of  payment,  is, 
because  by  adjecting  a  term  to  the  payment,  the  creditor  had  declared  an  ani^ 
nuu  of  levying  the  money  ;  which  animus  has  always  a  strong  influence  in  de- 
termining what  is  heritable, . and  what  is  moveable.  But  when  he  survives  the 
term,  and  <»lls  not  for  the  sum,  then  it  lies  indefinitely  m  the  debtor's  hand, 
aSbrding  by  express  paction  a  revenue  4  then  it  became  a  fadum  pecunia^  and 
by  the  old  law  transmitted  to  the  heir  by  a  service,  as  being  a  sort  of  fee-.  In  . 
the  ii^;r/ place,  the  suspender  seems  to  mistake  the  nature  and  design  of  bills, 
which  are  never  considered  ^sfoedum  pecunia ^  nor  intended  to  have  a  tractusfu*^^ 
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iuri  temporis^  being  designed  solely  as  an  expedite  method -of  conreying  moncgr 
^'       -from  hand  to  hand  ;  and  the  bearing  of  annualrent  is  not  principally  intended 
,in  the  contract,  but  follows  by  not  at  all  a  necessary  consequence  ex  mora  loco 
inter  esse. 

'  The  Lords  found,  That  the  sutn  pursued  for  was  .moveable,. and  therefore 
found  the  suspender  liable.' 

*  The  Lords  afterwards  found  in  this  cause,  i6th  February  1725,  That  this 
bill  being  only  payable  three  years  after  date,  does  not  enjoy  the  extraordinary 
-privileges  of  a  bill  of  exchange,  .but  is  only,  to  be  considered  as  an  ordinary 
^dcbt.' 

'Fc/.  Did  V.  I.  p;  385.     Rem,  Dec.  v.  i.  No  55- p.  105. 

***  Edgar  reports  the  same  case : 

1 724.  December. — The  said  James  Leslie  having  right  to  a  bill  accepted  by  Sir 
James's  Lady,  the  term  of  payment  of  which  was  passed  before  their  marriage, 
charged  Sir  James  for  payment,  who  suspended  upon  this  ground.  That  inland 
bills,  since  the  act  of  Parliament  16S1,  bear  annualrent  after  the  term  of  pay- 
.raent^and  therefore  fall  not  under  the  Jus  mariti  or  relictee^  in  consequence  of 
.the  act  of  Parliament  i66i,  which  declares  all  sums  bearing  annualrent  to  be 
heritable  quoad  ji^cum  et  relictam;  and  therefore  such  bills  due  by  a  wife  ought 
,not  to  affect  the  husband. 

l\.  v;2is  answered  iox  the  charger.  That  since  the  act  1 661  did  only  statute, 
*  That  all  contracts  and  obligations  for  sums  containing  clauses  for  payment  of 
'  annualrent  and  profit,  should  be  moveable  in  certain  cases,  declaring  that  they 
'  should  remain  heritable  as  to  the  jus  mariti. et  relicta^  it  does  not  naturally 
.follow,  thftt  sums  which  bear  no  annualrent  ex  pacto,  but  ex  lege,  as  bills  do,  are 
:not  h^nt3\}\t.  quoad  relictam.  And  so  my.  Lord  Stair.gives  his  opinion,  b.  3.  t,  4. 
5  24.  of  his  Institutions,  in  which  place,  when  he  states  the  relict's  share,  he  men- 
tions alw^ays  bonds  hearing  clauses  of  annualrent;  from. which  it  would  appear, 
that  he  made  the  distinction  between  what  was  due  ex  lege  and  ex  pacto.  Thus 
.a  charge  upon  a, decreet,  with,  denunciation  and  registration,  makes  the  sum  in 
the  decreet  bear  annualrent  by  statute,  yet. the  sum  does  not  thereby  become 
Jieiitable  quoad  relictam  ;  nor  would  it  before  the  acts  1641  and  1661  have  there- 
by fallen  to  the  heir,  these  acts  not  having  restricted  they^j  relicta:  any  further 
than  it  stood  at  the  time,  though;  they  brought  subjects  altogether  heritable  to 
be  in. certain  respects  moveable  as  to  the  executor.  Money  in  a  tutor's  hand 
bears  annualrent  by  law  after  a  certain  time,  yet  the  heir  could  never  pretend, 
before  the  act  1641,  to  exclude  the  executor  therefrom,  A  relict  was  preferred 
to  her  part  of  a  decreet  obtained  at  her  husband's  instance,  for  repayment  of  an 
licritable  debt  which  he  had  paid  as- cautioner,  bearing  annualrent  ay  and  whUe 
the  total  sum  was  paid,  loth  July  1628,  C^xit  contra  Edgar,  No  116.  p.  5564.  A 
.  charge  or  pursuit  upon  a  bond  does  not  stpp  the  currency  of  the  annualrent  for 
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tiw  time,  yet  silch  a  charge  or  pursuit  would  make  the  sum  moveable,  quoad         No  4, 
JUS  mariti^  as  was  decided  19th  July  1664,   Scrimzeor  contra  Murrays,  No  4.  p. 
463,    The  reason  why  bonds  and  contracts  containing  clauses  for  annualrent^ 
did  belong  to  the  heir  before  the  acts  1641  and  1661,  was,  That  the  creditor 
Having  thereby  pactioned  for  an  annual  profit  for  a  tract  of  time,  it  was  consi« 
dered  in  law  zs^  feudum pecunia  or  iee^  and  the  money  was. presumed  to  have- 
bcen .laid  ^ut  for  the  behoof  of  his  beirs^     And  jintil  it  appeared  from  his  nott 
calling  for  the  money  at  the  term  of  .pay meaty  that  he  designed  to  let  it  lie  for 
^-stract  jof  time,  the  bond  would  have  belonged  to  his  executors ;  which  is  plain, 
evidence  that  the  intention  of  the.  creditor^  and  not  the  simple  bearing  of  an-, 
nualrent,  made  it  heritable  and  .go  to  the  heir;    and  since  bills  are  considered 
as  bags  of  money,  no  such  intention  can  appear  from  them. 
.  Rfplied  fojr the  si\) spender,. That  nothing  was  further  intended  by  the  above* 
two  acts,  than  settling  the  succession  of  younger  children  to  sums  of  money* 
bearing  interest,  which  formerly  went  to  the  heir,  but  the.xights  of  the  hus- 
band, the  wife,  and  the  fisk,  continued  to  stand  upon  the  footing  «f  the  former 
law,  by  which  all  these  were  excluded  from  any  right  to.  the  property  of  sums* 
bearing  annualrent,  without  any  distinction  whether  it  was  by  an  express  clause,  ^ 
or  from  tlie  nature  of  the  transaction.  ^ 

The  saspender  likewise  endeavoured:  to  show  the  weakness  of  the  distinction 
between  annualrent  due  ex  pacto  and  dx  Uge^  from  the  following  cases  ;  iwo,  A 
bond  for  the  price  of  lands  will  not,  as  to  any  part  of  it,  .belong  to  the  relict, 
though  it  has  not  a  clause  for  payment  of  annualrent ;  and  this  merely  on  ac- 
count that  it  bears  annualrent  ex  tacitq  pacto,  vor  what  the  charger  callsV^:  l^g'cy 
7.do,  In  the  case  of  an  English  or  double  bond,  the  debtor  has  a  power  to  re-  * 

lieve  hiniself  from  payment  of  the  double  sum,  by  paying  the  interest  of  the 
sum  truly  advanced  to  him  ;  and  though  no  annualrent  is  therein  stipulated,  yet  ^ 
the  relict  will  have  no-share  of  such  a  bond. 

HupUcd  for  the  charger,  That, neither  of  these  instances  were  sufficient  to  * 
overturn  so  just  a  distinction  supported  by. so  good  authority  ;  for  the  first  was 
no  more  than  begging  the  question,  since  the  suspender  could  assign  no  other 
reason,  why  a  bond  for  the  price  of  lands  should  not  fall  under  the  Jus  relicta^- 
than  that  It  would  seem  absurd  that  the  wanting  or  adding  a  clause  of  annual, 
rent  should  enlarge  or  lessen  the  relict*s  interest  ^  and  as  to  the  second  instance, 
a  double  bond  has  been  always  found  to  resolve  into  astipulation  ai  annualrent 
to  the  extent  of  the  principal  sum  at  the  current  interest. 

The  Lords  found,  That  the  sum  contained  in  the  bill  was  moveable,  and  that  : 
therefore  the  suspender  was  liable. 

Reporter,  Ltd  Grange.  For  die  Charger, -CiJ.  Areiiin^, 

Alt.  Jo.  Spoitiivrnd  tt  H,  DaJrymple^  sen.  Clerk,  JuttUe* 
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No  4.  <  7  725*  Ftbruary  16.— Mr  Leslie,  as  indoraee  to  a  bill  drawn  bj  one  Fachnef 

upon  and  accepted  by  Sir  James'a  Lady,  before  their  marriage,  payable  three 
years  after  date,  charged  for  payment,  which  was  suspended  upon  one  ground^ 
finally  determined  i8th  of  December  1724;  and  now  it  was  insisUd^  i«io.  That 
the  writ  was  not  probative, -as  not  haying  writer's  name  nor  witnesses,  and  could 
not  be  considered  as  a  bill,  being  so  far  remote  from  the  nature  and  design  -of 
bills,  that  the  term  of  payment  was  not  till  three  years  after  its  date.  2J0,  Even 
suppose  it  were  probative,  yet  it  should  have  none  of  the  extraordinary  privi* 
leges  of  bills ;  and  therefore  xompensatkm  upon  a  debt  dtie  by  LesUe^s  author, 
who  was  the  origioal  creditor  in  the  b&U,  should  be  sustained. 

It  was  answered  for  the  Charger,  That  thef  writ  charged  on  was  in  the  exact 
form  of  a  bill ;  and  it  could  be  no  objection  to  it,  that  the  terra  of  payment 
was  ata'distant  day,  for  that  was  regulated  by  agreement  of  parties,  and  not  li« 
mited  by  any  law^  to  a  particular  time. 

This  Lords  &und,  That  the  bill,  being  only  payable  three  years  after  date, 
did  not  enjoy  the  extraordinary  privileges  of  a  bill  of  exchange,  but  was  only  to 
be  considered  as  an  ordinary  debt.    See  Bill  of  Exghanoe,  Div.  i.  Sect.  2. 

Reporter,  Lord  Grange^         For  Sir  Jame^,  Pat,  Leiih.        Alt.  Cb,  &  Jo,  Ersllne* 
Cleric,  Juitice. 

Edgar,  p.  1^1.^  170- 
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1736.    January  10.  Wilkison  against  BALFoim. 

A  RELICT  having  paid  some  of  her  husband's  debts  bearing  annualnent,  taking 
a  discbarge  and  not  an  assignation,  her  chum  of  relief  was  found  to  be  simply 
moveable,  and  to  fall  under  her  second  husband's 7W  mariti.    See  Appendix. 

Foh  Die.  ^.  I.  p.  385. 


.1738.     December  13.  Gilhagie  against  Ora. 

A  BILL  which  bore  annualrent  from  its  date,  was  found  moveable  quoad  hus- 
band aj?J.  wife.     See  No  ^3.  p.  142 !• 

SoL  Die.  v.-j.  p.  385. 


1739.     February  n^.  Dunlop  against  Grays, 

No  y» 

If  the  b).  The  Lokds  found,  That  the  bygones  of  an  annuity,  winch  fell  due  in  the 

g.ncs  or  an        wife's  viduity  before  her  second  marriage,  fell  under  the  ius  mariti  of  the  second 

husband,  alihough  by  a  clause  in  her  first  contract  of  marriage,  in  which  the 
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annuity   was  constituted,  the  said  annuity  was*  to  bear  annualrent  from  the 
respective  terms  of  payment  thereof. 

It  appeared  to  the  Court,  That  as  the  acts  1641  and  1661  had  made  nothing 
heritable  that  was  not  heritable  before,  nor  indeed  made  any  alteration  as  to 
the  interests  of  husband  and  wife,  the  present  question  was  to  be  determined 
by  the  law  as  it  stood  before  these  statutes,  when  these  bygones  would  not  have 
been  considtvtd  fctda  pecunia^  but  ns/ructus. 

Sorne  of  the  Lords  having  been  of  a  different  opinion,  there  was  a  reclaiming 
petition  appointed  to  be  seen  and  answered,  but  which  was  never  advised. 

Fol.  Die.  V.  I.  p.  384.     Kilkerran^  (Husband  and  Wife.)  No  3./^.  257. 
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^748-     June  7.         Lady  Wigton  against  Lady  Clementina  Fleming- 

The  Lords  found.  That  a  lady's  dressing  plate  were  not  paraphernalia,  so  as 
to  exclude  the  communio  bonorum.     See  Appendix. 

FoL  Die.  V.  3.  /.  278, 
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^75^'     January  II.  M\51^gej.  against  Ckli^lk.  • 

Patrick  Calder  of  Reidford,  accepted  a  bill,  payable  to  Janet  Mungel, 
spouse  to  James  Hastie  of  Boggo,  in  the  following  terms :  •  Against  Martinmas 

*  next,  pay  to  me  Janet  Mungel,  spouse  to  James  Hastie  of  Boggo,  or  my  or- 

*  der,  secluding  my  hvisband's>x  mariti,  in  the  house  of  William  Raiinie  mer- 

*  chant  in  Falkirk,  the  sum  of  twenty  guineas,  value  in  jour  hand  received  of, 
{signed)  Janet  Mungel/ 

^  The  charge  on  this  bill  was  suspended  on  the  following  reasons,  ist, '  That  it 
was  null,  not  being  in  the  ordinary  form  and  stile  of  a  bill,  as  containing  an  ex- 
clusion of  the  husband's  jus  mariti.  2do,  The  value  by  presumption  of  law,- 
must  have  belonged  to  the  husband,  and  it  was  not  in  the  wife'«  power  to  ex- 
chide  the  husband'«>j-  mariti;  therefore  the  accepte-r  is  pot  bound  to  pay  to 
her  but  to  her  husband,  against  whom  the  suspender  had  a  compensation  to 
plead. 

.  To  all  which  the /t/z/w^r  was.  That  the  bill  was  granted  as  the  value  of  a 
gown,  which  was  agreed  to  be  given  to  the  charger,  upon  the  sale  of  certain 
lands  by  Boggo  to  Reidford,  and  which  did  not  fall  under  the>j  mariti,  and 
the  husband  nor  his  creditors  had  no  interest  in  it. 

Which  the  Ordinary  •  sustained,  and  found,  the  letters  orderly  proceeded  ;* 
and  the  Lords  '  adhered.' 

^,  ^^^-^(^Z  ^'  3-  A  278-    Kilkerran,  (Husband  and  Wife.)  No  17.  p.  260. 
Vol.  XIV.  32  M  ^         /  r      j 


No  9. 

A  bill  to  a 
wife,  bearing 
exclusion  of 
they«/  mariti^ 

effectual, 
where  it  is 
for  money 
that  does  not 
falLunder  it. 
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1765.     February  27.         Corrie  c^ainst  Mk  Jamxs  Fhof; 

No  10, 

bondT^^r*.  ''^^  ^749»  M^  John  Philp  executed  a  bond  of  pravUion  to  hisd9U((hter  Mar^ 

vision  by  a        garct,  for  j2»Qoo  merks. 

dVughtw  did  T*^  ^^^^  ^^^  ""*^^  payable  at  the  fir$t  term  of  Wbitsunday  or  Martinmas 

not  tall  due        after  his  death,  with  interest  from  the  term  preceding.     And  it  cootamod  a 
husband's  ckusc,  *  That,  if  she  die  before  she  be  married,  she  shall  have  nght  ooly  to 

found^oiTave     '  dispose  of  5Q00  mcrks  of  the  provision  above  mentioned,  by  tefitanfteot  or 
been  subject       *  Otherwise  ;  but,  if  she  be  m^ried,  to  have  power  to  dispose  of  the  whole  to . 
Hti,  ^i^MdUt      *  her  husband,  her  heirs,  executors,  or  assignees/ 

ctsserat  licet  gy  ^^  ^f^^j.  explanatory  deed,  Mr  Philp  declares,  *  That  it  shall  be  in  the 

j<(.  *  power  of  his  said  daughter,  if  she  die  unmarried,  to  dispose  of,  and  convey^ 

'  to  any  person  she  shall  think  proper,  for  any  cause,  onerous  or  gratuitous,  the 
'  said  sum  of  5000  merks/ 

In  1754,  Margaret  Philp,  married  Joseph  Corrie  town-^clerk  of  Pumfiries^. 
without  consent  of  her  relations,  or  contract  of  marriage. 

Mr  Philp,  who  had  been  struck  with  a  palsy  in  1751,  died  20th  December 
J  760.     Joseph  Corrie  died  bankrupt,  in  Febniary  1761,  leaving  two  children. 

Margaret  survived  her  husband  for  two  years,  and   was  supported  by  Mr< 
James  Philp  her  brother ;  against  whom  an  action  was  brought  by  the  trustee 
for  Joseph  Corrie's  creditors,  for  payment  of  the  boiui  of  proviaioiu 

Pleaded  in  defence,  imQ  ;  The  husband  having  died  heibce  the  term  of  pay- 
ment, the  bond  could  not  vesi  in  him,  jute  maritk.  Had  Margaret  herself  pre- 
deceased that  term,  the  bofid  would  have  become  tnc^^tua) ;.  while,  therefore, 
her  husband  lived,  sh^  had  hut  a  sper  succemnus ;  and  conditional  rights  fidi 
not  under  the.  jus  mariti^  unless  the  condition  be  purified,  during  the  subsist- 
ence of  the  marriage.  Sa  it  was  expresdy  fi>und  7th  Feb.  1693,  and  i8th  Dec. . 
1694,  Fotheringham  con^a  Earlof  Home,Ko  3.  p*  5764;  and  XjondBanktoa  giies 
his  opinion  to  the  same  purpose,  L  5.  %j^ 

It  may  be  true,  that  Margadzet  nught  have  aasigried  the  bond  to  her  husband;, 
but  many  subjects  avay  be  assigned,  which  are  not  carried  by  the  operation  of 
law  ;  as  bonds  secluding  executors,  rents  offends  which  may  become  due  after 
the  dissolutioa  of  the  marriage,  or  a  future  succession. 

oMoy  As  the  bond,  thoiigh  not  payable  tiU  Whitsunday  1761,  the  term  after 
the  father'&  death,  bore  iaterest  from  the  Martinmas  preceding,  it  was  heritable, 
quoad  Jiscum  et  re}i<tam^  and  could  not  fall  under  the  jus  maruu  And,  in  sup- 
port of  this  position,  the  deifcnder  referred  to  several  decisions,  as  Hendersi.n's 
Bairns  contra  Murray^  No  68.  p.  5503, ;  Lindsay  cmtra  Town  of  Edinburgh, 
No  123,  p.  5569  ;  and  Gray  contra  Gordon,  No  17.  p*  3629. 

It  was  argued^  That  as  bonds  bearing  annualrent  had  come  in  place  of  rights 
of  annuaUent,  those /co^a  pecunite  introduced  from  the  prohibition  of  interest 
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of  the  conon  laWi  so  all  such  bonds  were  origlnallj  considered  as  heritable,  and       No  to. 

they  are  still  considered  in  that  light,  as  to  the  interests  of  husband  and  wife, 

in  consequence  of  the  exception  in  the  act   1661.     A  distinction  has  indeed 

been  made  in  this  respect,  before  and  after  the  term  of  payment ;  but,  whetbei: 

the  term  of  payment  of  the  '  principal/  or  of  the  '  interest,'  be  the  criterion, 

has  been  variously  decided^  as  may  be  seen  in  the  cases  observed  in  the  Diet,  of 

Decis.,  voce  Heutable  and  Moveable,  Sec.  tz.  and  in  several  other  ca^es. 

But  the  bond  now  in  question  is  of  a  peculiar  nature  ;  as,  upon  the  existence 
of  the  condition,  it  draws  back  to  the  term  preceding  the  father's  death,  from 
which  period,  it  was  a  sors  bearing  interest,  and  therefore  heritable. 

^iOf  Supposing  the  sum  in  the  bond  should  not  be  found  heritable,  the  de^* 
fender  must  be  entitled  to  retain  the  expense  laid  out  by  him  in  maintaining 
Margaret,  after  her  husband's  death ;  for,  had  she  been  still  alive,  she  would 
have  been  allowed  retention,  in  security  of  her  legal  provisions. 

To  prove  that  Margaret  herself  would  have  been  entitled  to  retain,  reference 
was  made  to  the  decisions  upon  that  paint,  observed  in  the  Dictionary,  v^cc 
Mutual  CoNTRAt:T;  and  it  was  argued^  that  the  protection  of  the  Court  could 
not  be  limited  to  those  who  had  entered  into  marriage-contracts  }  but  ought,  a 
Jbrtiori^  to  be  extended  to  such  improvident  women,  as  having  married  unad- 
visedly, and  without  the  concurrence  of  their  relations,  were  so  much  more  the 
objects  of  compassion. 

The  opinion  of  Lord  fiankton,  I.  5.  89.  was  appealed  to,  as  express  upon 
that  subject;  also,  a  decision  loth  November  1687,  Creditors  of  Ogilvy 
contra  Scot,  Div.  3.  Sec.  2.  b.  t.  with  sundry  English  reports,  as  i.  Peer 
Williams,  382,  Jacobson  v.  WiUiams ;  2.  Vernon  494,  Lady  Oxenden*s  case  > 
2.  Vernon  626,  Lupton  et  ux.  versus  Tempest;  3.  Peer  Williams  202,  Brown 
et  ux.  versus  Ellon. 

Answered  to  the  ist ;  As  Margaret  survived  her  father,  the  bond  was  fully 
vested  in  her,  and  consequently  fell  to  her  husband  jure  tnaritu  And  it  miade 
no  difference,  that  it  was  not  payable  till  the  term  after  the  father's  death  ;  dies 
cessit^  licet  nondum  venerit. 

The  authorities  therefore  are  misapplied  ;  they  relate  to  conditional  obliga* 
tions ;  but,  though  dies  incertus  habetur  pro  conditione,  it  is  not  so  in  die  certa^ 
which  only  delays  the  fulfilment,  but  does  not  suspend  the  constitution  of  the 
obligation. 

To  the  2J  ;  It  has  always  been  understood  to  be  the  law  of  Scotland,  thitt 
bonds  bearing  annuakent  are  moveable  before  the  term  of  payment. 

This  appears  from  the  narrative  of  the  act  1641,  c.  57.  Lord  Stair,  11.  i.  4. 
and  Sir  George  M'Kenzie,  II.  2.  §  pen.  lay  down  the  doctrine  in  express  terms  ^ 
and  it  has  been  adopted  in  the  decisions  of  the  Court,  as  Douglas  contra  Mac- 
michael.  No  72.  p.  5504. ;  jyic\i~contra  Kcr,  No  18.  p.  3629. ;  and  Craig  rc«/ra 
Executors  of  Craig,  No  76.  p.  ^506. 
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These  authorities  afford  a  sufficient  answer  to  the  defender's  pita ;  and  the  prin-«. 
ciple  upon  which  the  rule  is  founded  is  well  known.  Nor  is  there  any  thing  pecu* 
liar  in  the  present  case.  Every  bond  carries  interest  from  the  period  advan- 
cing the  money,  unless  there  be  some  special  clause  to  the  contrary ;  and  it  makes  no 
difference,  that  here  the  interest  run  from  the  term  before  the  father's  death,  still 
no  interest  was  payable  till  the  following  term ;  and,  at^  any  rate,  it  is  not  the 
term  of  payment  of  the  interest,  but  of  the  principal,  that  is  considered. 

To  the  3^ ;  The  decisions  referred  to,  were  all  given  in  the  case  where  a . 
marriage- contract  had  intervened ;  but,  when  a  woman  marries  without  a  con-» 
tract,  she  betakes  herself  to  the  legal  provisions,  which  she  can  only  claim  out 
of  the  free  effects  of  her  husband,  after  his  debts  are  paid  ;  anid  the  same  thing 
applies  to  the  claim  of  retention  for  her  aliment. 

The  case  of  Ogilvy  contra  Scot  was  of  a  very  bingular  nature,  and  Lord  Har- 
carse,  who  collects  it,  voce  Contracts  of  Marriage,  seems  to  think,  that  the 
doctrine  can  only  apply  to  the  case  where  tlie  father  is  the  party  contractor. 
Sec  Div.  3.  Sec.  4.  h.  t.. 

The  Lords  '  found  the  bond  moveable,  but  allowed  retention  of  the  interest 
which  fell  due,  during  Margaret  Philp's  life/ 


Act,  Mller  Advocatus^  Macqueen, 


G.F. 


A\U  Lockharty  Sir  David  Dalrympk* 

Fac.  CoL  No  5.  p.  204. 


No  II. 

A  bond  to  a 
peis  >n,  whom 
Ittilin^,  by 
decease,  to 
another  nomi-^ 
matim,  belongs 
solely  to  the 
substitute, 
and  tbe  &ar*s 
relict  can 
have  no  share 
of  it,  even 
though  the 
institute  die 
before  the 
term  of  pay- 
ment* 


SECT,   n; 

Bonds  containing  Substitutions. — Bonds  bearing  Annualrent. — Bonds 
having  clauses  of  Infeftment. — Bonds  assigned  before  Marriage, 
though  not  intimated.— Bond  to  the  Widow's  Fund. — Arrears  of 
taxes  due  by  a  Minister. 

1.630.     January  15.  Thomson  against  MERKiimn. 

The  relict  having  charged  for  a  third  of  a  moveable  sum,  appointed  by  the 
bond  to  be  paid  at  a  term  to  the  creditor,  her  husband,  and  in*  case  of  his  de- 
cease, to  a  person  who  was  his  son,,  therein  named,  specially  the  husband  credi- 
tor having  deceased  before  the  term; — it  was  found,  that  this,  and  the  like  sub- 
stitutions  and  provisions  to  baips  by  bonds,  in  case  of  the  creditor's  decease, 
doing  nothin;;  in  his  lifetime  to  change  the  bond,  should  stand ;  and  that  the 
sum  pertained  to  the  person  substitute  ;  and  that  the  relict  had  no  part  in  such 
sums,  nor  yet  the  defunct^s  executors  \  and  if,  at  any  time,  sums  be  owing  by 
such  bonds,  and  should  be  ignorantly  confirmed,  (as  this  is  confirmed),  yet  the 
confirmation' thereof,  where  nothing  was  altered  by  the  defunct,  nornothing 
mentioned  by  the  defunct's  self  in  testament  to  declare  the  change  of  hi^  mind, 
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should  no  ways  prejudge  the  person  substitute  ;  but-  here  the  creditor  died  be-       No  1 1; 
fore  the  term. 

Act.  Lermonth.  Alt.  •  Clerk,  ^ro/. 

lol.  Die.  V.  1.  p.  385.     Durie,p.  48 ir 
♦^*  Kerse  reports  the  saine  case  : 

Bond  to  a  father,  and  failing  of  him  by  decease,  to  his  son,  albeit  the  father^ 
died  ante  terminum^  found  sufficient  to  exclude  the  relict  from  the  third  of  that' 
bond. 

Kerse^  MS.  foL  65^  . 


1663.     yunt  24.  ScRiMG£aR  aj^ainst  Murray;  .    ^ 

A  BOND  bearing  annualrent  and  obligation  to  infeft  falls  not  sub  communioney 

nor  will  the  relict  have  any  part  thereof. 

FoLJDie.  v.  i.  p.  385.     Stah\  ^ 

♦^*  See  this  case,  No  7.  p.  464. 


No  I2i 


manti. 


1665..    June  28.  James  Pitcairn  against  Isobel  Edgar.  ^ 

Umquhile  David  Edgar,  by  his  contract  of  marriage,  provided  4000  nierks      gond  bearing 
to  be  paid  by  him  and  his  heir  of  the  first  marriage,  vi'hich  failing,  any  other  his      annualrent 
heirs,. to  the  bairns  of  the  second  marriage^ — the  portion  of  the  daughters  pay-     derthc^w 
able  at  their  age  of  18,  and  the  sons  at  21,  with  five  merks  yearly  of  annual- 
rent  after  his  death,  for  the  children's  subsistence.     Isobel,  one  of  the  children, 
having  married  after  her  father's  death,  James  Pitcairn,  her  husband's  creditor, 
pursues  for  the  sum  as  belonging  to  the  husband y//r^  mariti.     It  was.  answered^ 
That  the  sum  was  heritable,  bearing  annuakent^  and  the  term  of  payment  of 
the  annualrent  was  come  before  the  marriage,  and  therefore  it  did  not  belong 
to  the  hu^bandy^/r^  mariti.     It  was  answered^  That  it  was  not  properly  an  an- 
nualrent, but  an  aliment  of  five  per  cent,  and  that  the  term  of  payment  of  the 
annualrent  vras  after  the  act  of  Parliament  1641,  declarmg  such  bonds  move- 
able ;  and  albeit  the  fisk  and  relict  be  there  excluded,  yet  they///  mariti  is  not, 
but  is  only  added  by  the  act  166 r.. 

The  Lords  found,  that  seeing  this  provision  bears  annualrent,  whether  more 
or  less,  and  that  the  marriage  was  after  the  term  of  payment,  that  it  was  heri- 
table, and  fell  not  to  the  husband jWi?  mariti^  but  only  the  annualrents  thereof  . 
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^^o  I3t       till  his  death,  albeit  there  was  do  cofi tract  of  marriage,  nor  a  tocber^  and  that 
.  the  husband  had,  after  the  marriage,  given  some  provision  to  the  wife« 

Fol.  Die.  V.  I,  p.  385,     Stair ^  v.  1.  p.  290. 


*iij*  Newbyth  reports  the  same  x:ase : 

"feoBEL  Edgar,  relict  of  James  Pitcairn  of  Lordon,  having  right  to  the  sum  of 
4000  merks  by  virtue  of  her  contract  of  marriage ;  and  this  sum  being  acclatm- 
xd  by  William  Oliphant,  V(rbo  was  executor  creditor  decerned  and  confirmed  to 
the  said  James  Pitcairn,  and  to  Ike  vehich  sum  it  was  alleged  the  said  James  had 
right  Jure  mariti^  and  consequently  was  in  ejus  bonis  the  time  of  his  decease; — it 
was  alleged  for  the  relict  Isobel  Edgar,  That  the  sum  could  not  belong  to  her 
husband /V//:^  mariti^  being  heritable,  the  term  of  payment  being  come,  and 
bearing  annualrent  before  the  marriage  ;  and,  by  the  late  act  of  Parliament,  in 
anno  1661,  it  is  provided,  that  albeit  bonds  bearing  annualrent  be  moveable 
quoad  the  executors ;  yet,  where  such  bonds  are  made  to  the  wife,  no  part 
thereof  is  to  pertain  to  the  husband ^r^  mariti ;  nor,  where  bonds  were  made 
to  the  husband,  no  part  to  pertain  to  the  mlejure  relicta^  and  is  correctionem 
juris  vetcris^  and  drawn  back  to  the  year  1641.  To  which  it  was  replied  for  the 
pursuer,  The  allegeance  ought  to  be  repelled ;  because  the  term  of  payment 
was  not  come,  nor  did  bear  annualrent  the  time  of  the  act  of  Parliament  1641 ; 
and,  by  the  said  act  of  Parliament,  all  bonds,  even  bearing  annualrent,  if  they 
bear  not  an  obligement  to  infeft,  and  seclude  the  executors,  are  declared  to  be 
moveable,  and  belong  to  the  executors  ;  and  the  only  exception  in  that  act  is, 
nisi  quoad  ^scum  et  relict  am  ^  which  yor/w<2/  regulam  in  casibus  non  exceptis. — ^The 
Lords  found  there  was  no  jus  mariti  in  this  case,  in  this  sum  of  4000  merks,  by 
virtue  of  her  parent's  contract  of  marriage,  to  which  the  husband,  and  conse- 
quently  his  creditors,  could  have  right ;  but  found  they  had  ^ood  right  to  the 
annualrents  preceding  the  husband's  decease. 

Newbytb^  MS.  p.  30. 

*^*  In  conformity  with  the  above,  was  decided  the  case  Rollo  against  Brown- 
lee,  No  121.  p.  2653. 


No  14. 


1673.     December  6.  Robert  Robertson  against  Lord  Halkerton. 

In  an  action  pursued  at  Robertson's  instance,  as  assignee  in  and  to  a  bond 
granted  by  the  Lord  Halkerton,  father  to  the  pursuer's  cedent,  viz.  the  Lord 
Halkerton's  sister  against  the  Lord  Halkerton,  as  representing  his  father,  it  was 
alleged.  That  this  assignation  not  being  intimated  before  the  cedent's  marriage 
.with  the  Laxtd  of  Laurieston,  the  bond,  being  a  moveable  bond,  did  fall  to  him 
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ftire  mariti,  and  Lauricston's  executors  could  only  have  right  to  pursue  thcrefon 
It  was  replied^  That  Laurieston^s  executors  did  not  compear  nor  crave  preference  ; 
and  if  they  were  compearing,  they  could  not  crave  preference  upon  the  foresaid 
ground,  because  the  assignation  bearing  absolute  warrandice,  LauriQston  and  bis 
executors  could  never  quarrel  the  same  as-  not  being  intimated,  they  being  ob- 
liged in  law  to  midce  good  the  Lady's  assignation  to  the  pursuer. — The  Lords 
did  repel  the  defence  in  respect  of  the  reply,  but  ordained  the  pursuer  to  grant 
a  receipt,  vnih  sufficient  warrandice,  against  the  Laird  of  Laurieston,  or  any 

representiog  him. 

Fol.  Die.  V.  I.  p.  385.     Gasfbrd,  MS.  No  644.  p.  375. 


No  14. 


1682.    yanuarj  26.        Barclays  against  PxARSOi^r 

The  creditor  in  a  bond  dying  after  the  term  of  payment  of  the  principal,  and 
before  the  tenn  of  payment  of  annualrent ;  the  bond  was  found  moveable  as  to 
the  relict,  the  payment  of  annualrent  being  that  which  makes  it  heritable  quottd 
nlicUm ;  but  a  clause  to  infeft  would  have  made  the  bond  heritable  ah  initio ; 
and  it  is  debateable,  if  a  clause  secluding  executors  would  exclude  the  wife  from 
her  part  of  a  bond,  otherwise  moveable^  albeit  it.  would  cut  off  the  fisk  and  exe- 
cutors. 

FoL  Dic^  V.  I.  p.  385.     Harcarse^  (Bonds.)  No  171.  p.  38. 


Nai5; 


1^4.    March. 

Mr  William  Gordon,  Advocate,  agmnst  Sir  pAtRrcK  OdtLViE  of  Boyn. 

A  BOND  heritable  by  a  clause  to  itifeft,  assigned  to  3  woman,  ber  heirs  and 
executors,  found  to  remain  heritable  m  the  assignee's  person,  and  not  to  fall 
Hinder  ber  husband's^  mand. 

Fol.  Die.  v.i.p.  385.    Harcarst^  (Bonds.)  iSfo  195.  p.  44, 


No  16. 


1693..    January  19.- 
Scott,  and  Thomas  Fendar,  now  bj^r  Husband  against  Parks,  her  Children. 

The  Lords  found,  seeing  there  was  no  contract  of  marriage  between  her  and 
her  first  husband,  that  bis  putting  her  name  in  the  liferent  .of  a  bond  of  four 
thousand  merks  could  not  be  ascribed  in  satisfaction  of  her  third  of  the  move, 
ables^r©  ta$Uo  :  But,  as  to  the  ^d  point,  found,  though  a  charge  of  horning, 
on  a  bond  bearing  annualrent,  made  it  moveable  quoad  the  nearest  of  kin,  and 


No  17* 

Found,  tho' 
a  charge  of 
horning,  on  a 
bond  bearing 
annualrent, 
made  it 
moveable    - 
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quoad  the 
nearest  of 
kin,  and  to 
fall  under  cx- 
ecutry,  yet  it 
did  not  there- 
by become  so 
moveable  as 
to  fall  either 
to  the  relict 
or  fisk. 


to  fall  under  cxeciitry  and  confirmation,  yet  that  it  did  not  thereby  become  so 
moveable  as  to  fall  either  to  the  relict  or  fisk ;  for  a  sum  may  be  moveable  quoad 
one  effect,  and  yet  not  as  to  all  other  effects :  And,  as  to  the  3^,  found  the 
^moveable  debts  could  not  be  solely  deducted  off  the  relict's  third,  but  out  of 
the  hail  head  of  such  debts  as  she  could  have  a  sh^e  of;  and  that  she  might 
be  heard  on  her  objections  against  the  constitution  of  these  debts,  if  they  were 
jeither  illegal  or  collusive,  and  not  sufficiently  proiitd. 

1694.  Novembers — Scott,  and  Thomas  Fendar  her  spouse,  ^against  Park* 
'  hei»  children,  reclaiming  against  the  Lords  modification  of  their  aliment  at  100 
merks  each,  and  so  mean  that  it  could  not  maintain  them  now  at  schools,  and 
at  bed,  board,  and  clothes,  being  now  come  to  age ; — The  Lords  were  stum* 
bled,  imo.  That  it  was  the  whole  annualrent  of  their  lanliferented  stock,  and  «o. 
without  encroaching  on  the  principal,  they  could  modify  no  more ;  ^do^  That 
there  wds  no  contradictor  here,  the  bairns  being  past  pupillarity,  and  wanting 
.curators  ;  and  so  not  being  authorised,  the  Lords  found  they  could  not  proceed 
by  way  of  bill,  but  via  ordinana  by  an  action ;  and  so  they  neither  obliged 
him  to  keep  them,  nor  put  them  away,  but  to  do  as  they  thought  fit,  and  giv« 
a  larger  allowance  on  their  peril, 

.Eol.  Die.  V.  I.  p.  385.     Fountainball^  v,  i.  p..547f  IS  641. 


No  1 8. 


1748.     November  22.         Exlcutors  of  Captain  Craig  against  His  .Relict. 

A  PERSON  took  a  bond,  on  the  23d  May  1744,  for  a  certain  sum,  payable  at 
the  term  of  Martinmas  thereafter,  with  the  interest  of  the  priTici pal  from  the 
Whitsunday  preceding,  to  the  terra  of  payment,  and  yearly  thereafter  during 
the  not  payment.  The  creditor  having  died  before  Martinmas,  the  question 
occurred  between  his  relict  and  executors,  whether  the  bond  was  moveable 
quoad  relictnm.  The  Lords  found,  that  as  neither  the  principal  sum,  nor  the 
first  term's  annualrent,  became  payable  at  the  time  of  the  first  creditor's  death, 
the  bond  fell  under  the Jurrelicta. 

FoL  Die.  V.  y  p.  278.     Kilkerran^  D.  Falconer^  l£  Rem.  Dec. 

***  See  this  case  No  76.  p.  5506. 


No  19. 

A  process  in- 
stituted, Stan- 
te  matrimonioy 
upon  a  bond, 


1 772.     December  ri. 

Alexander  M'Kekzie,  &c.  agaimt  Dewar  and  M*f  arla>^£. 

Neil  Campbell  of  Dunstaffnage,  by  bond  of  provision  dated  February  7. 
1,752,  obliged  himself,  his  heirs,  %Sc.  to  .provide  and  secure  Lillias  Campbell, 
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iiU  feldest -ibiigfater^  in  tfce  sum  of  4000  dierks  Scots,  payabfe  at  any  time  of  his 
life  he  ]Slea9cd,  or  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  de- 
cease, with  a  fifth  part  more  in  case  of  £aiizie,  and  annuah*ent  after  the  said 
term  till  payment. 

In  1758  and  1761,  Neil  Campbell  executed  two  bonds  of  additional  provi- 
sion to  his  daughter,  in  the  event  of  his  dying  without  issue-male,  bearing  in- 
terest in  the  tome  manner ;  but,  as  he  was  succeeded  by  his  son  Angus  Camp- 
belly  who  survived  him,  and  who  brought  a  reduction  of  these  additional  pro- 
visions, it  was  found  that  they  could  not  take  effect. 

Lilllas  Campbell,  after  her  father's  death,  married  James  M^Keiizie ;  no  con- 
tract of  marriage  passed  between  them ;  and  her  money-provision  of  4000 
xnerks  c(mtinued  meanwhile  in  her  brother's  hands,  upon  the  father's  bond, 
tearing  interest.  A  process  was  indeed  raised  againg  her  brother  Angus  for 
.payment  of  her  provision  ;  but  the  death  of  the  defender  put  a  stop  to  it. 

Upon  that  event,  the  estate  having  gone  to  a  collateral  heir-malc,  the  present 
Bunstaffnage,  in  December  1770,  Dewar  and  M*Farlane,  as  creditors  to  James 
M^Kenzie^  by  his  accepted  bil1|  executed  an  arrestment  in  Dunstaffnage's 
hands;. 

Thereafter,  it  being  thought  that  Lillias  might  still  have  a  claim  for  her  ad- 
ditional provisions,  in  the  event  which  had  happened  ;  with  a  view  to  prosecute 
for  them,  (as  was  said)  she,  with  consent  of  her  husband,  assigned  to  Alexan- 
■der  M'Kenzie,  writer  to  the  signet,  the  whole  of  her  provision*;  the  assigna- 
tion being  declared  to  be  in  trust  for  the  tbllowing  purposes:  For  payment  to 
Mr  M*Kenzie,  in  the  Jirst  place,  of  the  expenses  disbursed,  or  that  might  be 
disbursed  by  him  in  prosecuting  for  the  payment  of  these  suras;  and,  in  the 
next  place,  that  the  balance  which  may  be  recovered  should  be  again  employed 
upon  bond,  or  other  security,  conceived  in  favours  of  the  said  Lillias  Campbell 
and  her  heirs,  executors,  and  assignees,  exclusive  of  her  husband*s  Jus  mariti^ 
and  unaffcjctable  by  his  debts  and  deeds.  ' 

Mr  M*Ken2ie,  the  trustee,  brought  a  process  accordingly  against  the  present 
Dunsiaffnagfe,  for  payment  of  the  sums  in  the  above  bonds,  deducting  some  par- 
tial payments  already  obtained,  arid  also  a  reduction  of  the  decree  of  reductioii 
ot  the.  additional  provisions. 

The  trustee  and  DunitaflStiage  afterwards  entered  into  a  submission  of  dH 
questions  to  an  arbiter,  who  accordingly  pronounced  his  decree- arbitral,  flrtdi 
ing,  that  there  was  due  by  the  heirs  and  representatives  of  the  said  Angus 
Campbell  of  Dunstaffttagc,  to  Alexander  M'Kenzie,  as  assignee  of  Lillias  Caitip- 
bell  and  her  husband,  in  virtue  of  the  foresaid  bond  of  provision  executed  by 
the  deceased  Neil  Campbell  for  4000  merks,  a  balance  of  L.  126  :  8s.  Sterling 
bS  principal,  U[5on  the  ist  day  of  Aiigust  1771,  after  deduction  of  all  partial 
payments  mad^  to,  or  for  behoof  of  Lillias  Campbell  and  her  husband,  con^ 
fiirm  to  the  vouchers  and  instructions  thereof;  as  also,  finding  Alexander 
M*'Kenxie  entitled  t  L.  50  Sterling  in  lieu  of  the  additional  provisions  settled 
Vol.  XIV.  32  N 
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No  1 9^       ijpQn  Lillias  Campbell  by  the  foresaid  two  other  bonds  of  provision  executed  by 

Neil  Campbell.  The  decree-arbitral  proceeds  to  decern  the  present  I>uosta& 
nage  to  make  payment  to  M^Kenzie,  as  assignee  foresaid,  of  the  above  sums^ 
amounting  in  all  to  L.  176  :  89.  Sterling  of  principal,  at  the  tetm  of  Martinmas 
then  next,  with  interest  from  the  ist  August  cm^rent  until  payment.  And,  as 
certain  arrestments  had  been  laid  on  in  the  hands  of  Dunstafihage  by  creditors 
of  James  M*Kenzie,  the  husband,  the  decree-arbitral  further  ordains  M*Ken* 
zie,  as  trustee  foresaid^  to  procure  these  arrestments  purged,,  and .  to*  relieve 
DunstafTnage  of  the  effect  of  them*. 

Mr  M'Kenzie,  in  consequence,  brought  an  action  of  muUiplepoinding*  in 
name  of  DunstafTnage,  in  which  the  arresters  were  called ;  and  compearance 
having  been  made  for  Dewar  and  M'Farlane^.who,  as  creditors  to  James  Al^Ken-^ 
zie,  had  executed  the  foresaid  arrestment  in  Dunstaffnage's  hands^ . 

Upon  the  question,  how  far  the  sum  ascertained  to.be  due  by  him  was  aflfeet^* 
able  for  the  debts  of  M^Kenzie  the  husband  ?  The  Lord  Ordinart  **  found, 
that  the  process  brought  by  Lillias  Campbell,  with  consent  of  her  husband^ 
against  Angus  Campbell,  as  heir,  and  representative  of  her  father,  for  payment 
of  the  sums  due  by  the  bond  of  provision,  rendered  the  same  moveable,  and 
consequently  alTectable  by  the  creditors  of  her  husband  ;  and  that  the  same  was 
legally  attached  by  the  arrestment  of  Dewar  and  M'Farlane,  previous  to  the 
assignation  made  to  Alexander  M'Kenzie;  therefore,  preferred  Dewar  and 
M'Farlane,?  y^.. 

Pleaded, hy  M%enzie,  the  trustee,  in  a  petition  ;  It  does  not  occur  upon  what 
principle  of  law,  or  ground  in  justice,  a  sum  belonging  to  Lillias  Campbell, 
which,  at.  the  period  of  the  marriage,  was  due  by  bond,  bearing  interest,  and 
to  this  day  continues  m  the  same  state,  can  be  attached  by  her  husband's  cre« 
ditors,  as  falling  under  the  jW  mariti.. 

From  a  state  of  the  debt  produced,  it  appears,  that,  at  the  time  of  using 
the  arrestment  in  question,  there  was  only  a  trifle  of  annualrent  due,  which 
was  morei  than  exhausted  by:  claims  of  compensation  which  Dunstaffnage  had 
against  James  M'Kenzie,  for  money  lent  to  him  on  his  biUs;  and^  by  the  de^ 
cree-arbitnd,  this  compensation  having  been  sustaii)ed,.Danstaffhage  was  only 
found  liable  in  the  balance ;  so  that  the  sum  now  in.medio^  is  entirely  composed 
of  principal,  and  cannot  be  the  subject  of  arrestment  for  the  .husband's  debts, 
unless  the.  Court  shall  be  of  opinion,  that  the  bond  of  provision  itself  has,  by 
some  act  and  deed  of  Lillias  Campbell,  been  converted  into  a  moveable  subject, 
falling  under  the.  communion  of  goods,  .though  clearly  otherwise  at  thejdate..of 
the  marriage 

Now,  hitherto,  the.  very  reverse  of  the  competitors^  plea,. which %the  interior 
cutoi  confirms,  has  been  understood  to  be  established,  both  in  the  principles  of 
law,  and  in  the. practice  of  the  Court ;: and  it  might  be  attended  with  very  utoni 
just  consequences,  were  the  Court  to  forfeit  a  wife  of  her  property,  upon  so 
very  slender  afoundation  as  that  of  bringing  a  process  for  pjiyment,.  which, for 
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tbe  most  part,  is*  intended  with  the  view  of  securing  her  effects  in  a  proper      J^q  iq^ 
manner,  and  not  to  alter  tbe  state  of  them,  in  so  far  as  regards  the  legal  e&cts 
of  husband  and  wife.  ^      . 

Not  only  has  it  been  understood  that  the  mere  commencement  of  a  process 
is  not  sufficient  to  operate  so  strong  an  effect,  but  it  is  laid  down  in  the  law« 
books,  that  even  recovering  the  money  does  not  bring  it  under  tbe  Jus  marki^ 
if  it  is  again  meant  to  be  laid  out  in  the  same  way  as  formerly,  the  presumed 
intention  being,  that  it  is  recovered  for  behoof  of  the  party  to  whom  it  for« 
merly  belonged,  i.  e.  for  the  wife,  unless  the  contrary  appears  by  her  allowing 
the  husband  to  intromit  with,  and  use  it  as  his  own ;  Vide  Bankton^s  Institute, 
B.  I.  tit.  5.  \  85. 

And,  agreeably  to  this  rule,  the  Court  have  decided  in  a  variety  of  cases, 
which  may  be  seen  in  the  Dictionary,  tit.  Husband  and  Wife,  and  in  the  other 
books  of  decisions.  One  of  these  cases,  reported  by  Lord  Stair,  February  ir. 
1^79,  Cockburn,  No  ^^  p.  5793-,  is  very  strong  in  point  j  and  the  reasoning 
in  this  decision  is  ei^tremely  Just. 

It  is  plain,  that,  if  a  process  or  charge  for  payment,  at  the  instance  of  a  wife, 
were  to  have  the  effect  to  make  a  sum,  formerly  heritable,  become  moveable, 
quoad  the  interest  of  husband  and  wife,  it  *  would  be  impossible  for  any  married 
woman  to  sue  for  payment  of  her  bonds,  without  making  them  fall  under  the 
husband's  power;  and  therefore,  she  must  either  rest  satisfied  with  seeing  her 
money  lost  by  bankruptcy  of  the  debtor,  or  give  away  her  estate  to  her  hus- 
band ;  and  further,  it  would  be  an  easy  way  for  husbands  to  get  possession  of 
their  wives  estates,  by  barely  prevailing  on  them  to  raise  a  process  for  payment, 
whieh  no  woman  would  ever  dream  M^as  to  have  the  effect  of  an  alienation  in 
fovour  of  the  husband. 

It  was  said,  that,  in  questions  between  heir  and  executor,  it  had  been  found 
by  some  old  decisions,  t|^at  a  decree,  or  charge  for  payment,  bad  the  effect  to 
I^ake  an  heritable  sum  moveable,  so  as  to  go  tp  the  executor.  It  is  very  true 
this  appears  to  have  been  a  matter  of  dispute  in  tbe  last  century ;  but,  even  in 
those  days,  when  some  lawyers  held,  and  some  decisions  found,  that,  in  the 
question  between  heir  and  executor,  a  charge  or  requisition  made  an  heritable 
sura  moveable,  the  contrary  doctrine  was  universally  acknowledged  with  regard 
to  the  interest  of  husband  and  wife  ;  because,  whatever  latitude  might  be  taken 
in  presuming  a  man's  intention  with  regard  to  his  succession,  it  would  be  much 
too  strong  to  presume  a  wife's  intention  to  give  away  her  estate,  from  the  mere 
act  of  suing  for  payment  of  what  is  due  to  her ;  Mackenzie,  B.  12.  tit.  2.  $  7, 
And,  even  in  the  case  of  heir  and  executor,  the  old  notion,  with  regard  to  the 
effect  of  a  decree  or  charge,  has  been  gradually  departed  from,  as  is  very  pro- 
perly observed  by  Mr  Erskine,  in  his  compend,  B.  2.  tit.  ^.  §  9. 

In  the  present  case,  a  process  was  indeed  raised  for  payment,  but  nothing 
fuither.  It  did  not  so  much  as  go  the  length  of  a  fiqal  decree  ;  and  it  does  not 
even  appear  that  Lillias  CampboU  tgave  authority  for  raising  this  process  in  liej: 
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husband's  creditors;  and  the  Court  will  tbei^fbve  see  no  gtouod  Gotdopduag 
her  of  this  sole  fund  of  her  subsistence. 

jAirwered  ;  It  will  not  be  disputed,  that  a  wife  poaeessed  of  uenejr  upon 
bonds,  can  so  far  alter  the  nature  of  the  security,  as  toivnder  such  sums  move- 
able, and  falling  under  the  interest  of  the  husband* 

After  her  fatlier's  death,  Lillias  Campbell  married  James  M^KLenzio  inerchant 
in  Applecross ;  what  his  circumstaQces  were,  the  lespondents*  caniMI  say  ;  hm, 
it  is  certain  no  step  was  ever  taken,  in  ovdef  to  put  her  smali  psoirfsioil'  out  <tf 
his  power;  on  the  contrary,  the  inteatlon^t^be  action  againet  'Danstaffnage 
seems  to  have  been  to  recover  the  money,  with  a  view  of  incf^sing  \m  stack, 
by  laying  it  out  in  trade.  Young  Dunstaffnage  likewise  bfo^^llC  a  .«edcietion 
of  the  additional  bonds  of  provision  granted  to  LiSiaB-^ Campbell',  in  wt^ich^lte 
seems  to  have  prevailed  ;  but  having  died  about  t^at  time)  LiiUdi  and  ker  hus- 
band brought  a  reductk>n  reductiv^e,  against  the  present  Dttns£afitiage,-and  for 
payment  of  the  sums  in  the  additional  bonds  of  proviisito.  Heve,  then,  the 
Court  have  an  action  at  the  instance  of  the  creditor  in  the  bo]Ml,'in^€r tore- 
cover  payment;  and  it  may,  for  a  moment,  be  consideved ^vtn  upon  the  pmv* 
ciples  laid  down  on  the  other  side,  whether  that  was  done  with  an  iotentioa  to 
laise  the  money  and  employ  it  as  her  occaeions  might  require ;  or,  if  aU  that 
wa9  meant  thereby  was  to  change  hands,  and  to  place  the  money  again  on  se*- 
curity?  In  judging  of  this,  the  Court  will  consider  what  was  the  situation  of 
parties;  the  bond  was  unquestionably  good  agaiftst  Dunstaffi^age,*  hk  estate 
was  full  security  for  tlie  principal  sum,  and  his  circumstances  rendered  the 
payment  of  the  interest  certain  ;  why,  then,  shoiilH  this  nwypiey  have  been 
raised,  had  the  wife  intended  to  retain  the  property  of  it,  by  Iteepiiig  k 
placed  at  interest  ?  Bat,  on  the  other  hand,  when  the  Court  considers  the 
situation  of  the  wife,  that  her  husband  was  a  merchant,  and  of  what  import- 
ance it  was  to  her  and  her  family  that  his  trade  should  be  extended  as  much  as 
possible,  the  rational  presumption  is,  and  what  indeed  is  believed  to  be  the  fact, 
that  she  wanted  to  raise  this  money,  in  order  to  give  it  to  her  husband  to  lay 
out  in  trade,  and  so  employ  it  much  more  beneficially  than  by  keeping  it  ly- 
ing at  interest.  The  smallness  of  the  sum,  too,  gives  additional  weight  to  this 
construction.  Had  it  been  a  capital  sufficient  to  afford  the  wife  an  indepandeoC 
subsistence,  or  to  have  been  a  fund  to  provide  her  children,  it  might  have- 
been  thought  she  would  be  cautious  how  she  risked  it  in  trade ;  but,  as  it  was 
quite  inadequate  to  either  of  these  purposes,  it  is  clear,  the  most  prudent  and 
beneficiaj  way  she  could  employ  it,  was  by  giving  it  to  her  husband  to  lay  out 
in  trade  ;  and,  therefore,  it  is  to  be  presuaied  such  was  her  intention  in  deman- 
ding payment ;  consequently,  the  action  at  her  instance,  must  have  had  the  tU 
feet  to  render  the  sum  moveable.  It  must  follow,  therefore,  even  accorcUng  to 
the  principles  laid  down,  that  the  respondents  arrestment  is  good.  It  is  not 
^sputed  this  would  be  the  case,  if  the  sum  was  moveable ;  but,  it  is  said,  the 
-action  could  not  render  it  moveable,  as  LiUias  Campbell's  intention  was  to  re- 
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place  it  at  interest.  The  rational  presumption,  however,  as  already  said,  is 
quite  on  the  other  side,  and  ought  to  be  decisive  of  the  question,  as  to  the  effect 
of  the  action  for  payment* 

As  to  the  L.  50  Sterling,  in  which  the  arbiter  found  Dunstaffnage  liable,  on 
account  of  the  two  additiopal  bpnds  of  provision  to  LiJlias  Campbell,  this  sum 
can  in  no  shape  be  called  heritable.  It  was  not  secured  on  bonds ;  for  the 
bonds  had  been  reduced ;  but  it  was  a  claim  in  equity  competent  to  the  wife, 
and  consequently  to  her  husband  ;  and,  as  the  sum  awarded  on  that  account 
was  undoubtedly  moveable,  it  must  be  covered  by  the  arrestment.    - 

"  The  LoRps  altered  the  Lord  Ordinary's  interlocutor,  and  preferred  Alex- 
ander M'Kenzie,  the  trustee." 


AtUJkf  CamfielL 


Alt;  Jl.  £mci.  Gexk,  Kt'rifw»rkL    , 

Fol.  Die.  V.  3.  p.  278.    Fac.  Col.  No  35.  p.  90^ 


No  19. 


1776.    November  27. 


Li^SLYS  against  Abercromby. 


A  MINISTER  being  sued  by  the  nearest  of  kin  of  his  deceased  wife,  for  her 
half  of  the  goods  in  communion  j  urged^  That  a  bond  he  had  granted  to  the 
collector  of  the  widow's  fund  must  be  deducted  from  those  goods,  upon  this 
ground,  that  it  is  payable  not  only  upon  his  the  incumbent's  death,  but  on  his 
translation,  deprivation,  or  resignation  .j  and,  therefore,  the  payment  of  it  was 
not  jiecessarily  suspended  till  the  dissolution  ^f.  the  marriage,  but  might  have 
happened  during  the  existence  of  it. 

The  Lords  repelled  the  defence. 

In  the  same  case  a  similar  claim  of  deduction,  from  the  goods  in  communion, 
was  made  by  the  defender,  on  account  of  the  window-tax^alling  due  during  the 
subsistence  of  his  marriage ;  on  this  ground,  That  though,  by  special  statute, 
the  clergy  have  a  temporary  relief  from  this  tax,  the  collectors  not  being  made 
chargeable  with  the  arrears  due  by  them,  yet  the  ministers  themselves  are  not 
discharged;  the  burden  still  hangs  over  their  head,  and  they  are  never  secure 
against  a  demand.  In  such  a  situation,  the  arrears  of  this  duty,  must  be  con- 
sidered as  a  debt  affecting  the  goods  in  communion.  The  pursuers  offered 
security  to  relieve  the  defender  of  these  arrears  of  tax  if  ever,  they  should  be 
claimed. 

The  Lorj)3.  repelled,  the  defence.    See.AfPENWx.    . 

ToL  Die.  .V.  3.  p.  282^ ./. 
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Heritable  debts  due  by  Husband  or  Wife. 


:No  zi. 


No  22. 

The  tielict's 
third  of 
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bearing  Ea- 
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1664.    July  ip.        ScRiMGEOUR  ogoinst  Ekecutors  of  Murray. 

Seeing  the  relict  can  have  no  benefit  of  heritable  debts  due  to  her  defunct 
husband,  neither  has  she  detriment  by  heritable  debts  due  by  him  ;  and  there* 
fore  the  heritable  debt  cannot  exhaust  the  moTcables  to  diminish  the  relict's 
part. 

ToU  Die.  V.  l.p.  386.    Stair n 

*^*  See  this  case  No  4.  p.  463. 


1668.    December  23.        Margaret  M*Kenzie  against  Robertsons! 

Margaret  M'Kenzie  pursues  the  executors  of  her  husband  to  pay  her  share 
of  the  moveables,  who  alleged  absolvitor,  because  there  was  as  much  debt  as 
would  exhaust  the  whole  moveables.  It  was  answered^  Non  relevat^  unless  it 
were  alleged  that  the  executors  had  paid  the  debt ;  for  the  debts  being  yet  due, 
it  is  Jus  tertii  for  them  to  allege  thereupon  ;  neither  can  this  pursuer  propone 
allegeances  of  payment,  compeneation,  or  any  other,  or  the  defenders  reply 
upon  the  debts  belonging  to  third  parties,  unless  they  were  pursuing  them- 
selves; but  the  pursuer. is  content  to  find  caution  to  repeat  her  share  in  case 

they  were  distrest. 

The  Lords  repelled  the  defence,  but  prejudice  to  the  executor  to  suspend  on 
double  poinding,  calling  the  creditors. 

It  was  furthePitf/^^^rf  for  the  defenders,  That  they  must  have  allowance  of 
sums  bearing  annualrent  since  iG^x.  It  was  answered^  That  no  such  sums  can 
burden  the  relict^s  part,  because,  l)y  the  act  of  Parliament,  the  relict  has 
no  share  of  such  sums  if  they  were  due  to  the  defunct ;  and  therefore,  a  pari^ 
she  cannot  be  burdened  with  such  sums,  being  due  by  the  defunct.  The  de- 
fenders answered^  That  the  act  of  Parliament  excludes  relicts  from  such  sums 
as  bear  annualrent,  being  due  to  their  husbands,  but  doth  not  bear,  that  they 
shall  be  free  of  such  sums  due  by  their  husbands.;  and  statutes  being  j/rtV^i 
7V/W,  the  Lords  cannot  extend  them  beyond  their  sense  to  like  cases.  The 
^pursuer  answered.  That  the  Lords  always  did,  and  might  explain,  and  extend 
.acts  of  Parliament  to  cases  implied,  and  consequent,  albeit  not  verbatim  ex- 
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prest ;  and  as  to  this  act  of  Parliament,  it  bears  expressly,  that  all  such  bonds 
shall  remain  in  their  condition  as  they  were  before  the  act  of  Parliament  1641^ 
quoad  Jiscum  et  relictam^  before  which  the  bonds  bearing  annualrent  could  not 
have  burdened  the  relict ;  for  the  word,  *  such  bonds,'  may  not  only  be  extended 
to  bonds  due  to  defuncts,  but  to  bonds  due  by  defuncts. 
-  The  Lords  repelled  also  this  defence,  and  found  the  relict's  part  not  to  be 
burdened  with  any  bonds  due  by  her  husband  bearing  annualrent,  unless  they 
had  become  moveable  by  a  charge,  or  that  the  term  of  payment  of  the  annual* 
rent  was  not  come  at  the  defunct's  death. 

FoL  Hie.  V.  I.  p.  386.    Stair^  v.  i.  p.  sy6. 


No  22, 


%*  Gosford  reports  the  same  case : 

Margaret  M*Kenzie,  relict  of  Gilbert  Robertson,  did  pursue  her  husband's- 
executors  for  the  third  of  his  moveables^  wherein  the  Lords  found,  that  as- 
bonds  bearing  annualrent  due  to  the-  defunct,  by  the  aet  of  Parliament  were- 
heritable  guoad  relictam  ;  so  they  found,  that  debts  due  by  the  defunct*  upon* 
bonds  bearing  annualrent,  could  not  diminish  a  third  of  the  moveables,  but- 
that  they  should  be  first  paid  out  of  these  bonds,  which  were  only  heritable 
quoad  Jiscum  et  relictam  y  zxi^  ihsX  they  were  not  suffic^ent  that  they  should 
affect  the  heir  before  the  relict's  third,  because,  as  to  payment- of  such  debts^ 
they  found  that  the  relict  was  in  that  same  condition  she  was  in  before  the  act 
ef  Parliament. 

Gosford,  MS.  No  73.^.  a6. , 


1696.     ydnuary  10.  Osborn  against  Young  and  MenzieS- 

The  Lords  advised  the  point  debated  between  Harry  Osborn  late  of  Pepper- 
mill,  and  Catharine  Youngs  and  Menxies,  her  husband,  whether  a  wife's  heri- 
table bond  granted  before  her  marriage,  and  whereof  the  term  of  payment  of 
the  annualrent  was  then  past,  did  make  the  husband  personally  liable  in  pay- 
ment of  the  same  ?  It  was  alleged^  That  the  marriage  was  a  voluntary  novation, 
whereby  subibat  personam  mulieris\  and  undertook  all  her  debts,  and  which  were 
compenscd  by  the  marital  affection  to  her  person,  with  her  fidelity,  and  other 
qualifications,  having  taken  her  for  better  and  for  worse;  otherwise  women  con-. 
tfiicting  a  great  deal  of  debt,  might  by  marriage  procure  themselves  a  protec- 
tion from  personal  execution^  and  knowing  their  hiisbaAds  would  not  be  liable, 
they  might  easily  cheat  their  creditors  thereby,  and  take  away  their  rights, 
whereas/tf/  meum  ndbi  invito  avferri  non  potest.  Answered^  The  marriage  intro- 
duced a  communion  of  goods  and  debts,  but  not  promistvously  of  all,  but  only 
of  moveable  debts  and  goods  j  so  that  as  the  jus  mariti  reaches  no  heritable 
bonds  (which  in  this  case  are  understood  to  be  any  bonds  bearing  annualrent, 


No  23. 
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where  the  term  of  payment  is  past  before  smrriage,)  due  to  the  xtifr,  eyjo  a  pat 
ritate  rationis,  and  by  the  same  analogy  of  lavr,  he  should  be  liable  for  no  be^t  • 
able  debts  so  due  by  his  wife  before  the  soiemnixation  of  the  marriage;  iotqueTn 
sequitur  commodum^  eundmn  et  sequi  debet  inctnnmodum^  and  they  are  carrelata  , 
so  that  if  law  gives  me  no  right  to  debts  of  that  nature^  it  ought  not  to  burden 
me  with  the  like  debts,  but  justly  relieves  me  of  the  same.  It  is  true,  a  hus-> 
band  has  the.  administration  of  a  wife's  bei'ttable  rights^  so  as  the  fruits  and  an- 
nualrents.  arising  from  the  same  fall  under  Y{x%  jus  mariti,  and  may  Wdbposed 
of  by  him  without  his  wife's  consent,  at  his  pleasure ;  and  therefore  it  may  be 
justly  argued,  that  he  in  like  maimer  should  undergo  the  payment  of  the  an- 
nualrents  of  his  wife's  heritable  debts,  because  these  annualrents  being  move- 
able,  (though  accessory  to  an  beritable^security,  and  so  might  be  alleged  to  re- 
tain the  same  nature,)  they  fall  sub  communione  bonorum.  Only  it  is  here  de- 
bateable,  whether  they  will  simply  aSect  the  husband  and  his  heritage,  or  only 

.  in  valorem  of  his  moveables,  and  in  quantum  both  his  mfe's.  part  of  the  move- 
ables, and  his  own  extend.;  or  if  he  will  be  only  liable  in  quantum  be  is  lucratus 
by  her.     Replied^  He  ought  to  be  personally  liable,  because  if  he  pay  an  hc- 

^.ritable  debt  fori  his  wife,  law, presumes  she  may  have,  another  heduble  debt  ow- 
ing to  hef.  which  he  may  reaobi  and  affect  by  arrestment,*  and  so  be  no  loser# 
The  Loaj>s  tried  if  there  had  been  any  decisions  on  either  hand ;  but  found  no 
pathed  road,  people  having  either  paid  voluntarily,  or  forborne  to  urge  tbia 
point  by  a  tacit  acquiescence.  Only  Stair  states  the  case  in  his  Institutions, 
Book  I.  Tit.  4.  §  17.,  and  thinks  it  unreasonable  to  oblige  the  husband  for 
the  wife's  heritable  debts  j-  and  I  find  Molineus  ad  consuetudines  Parisienses^  with 
the  late  collection  of  the  Coustumes  de  Paris,  tit.  de  communaute  des  biens^  makes 
only  the  husband  liable  for  his  wife's  moveable  debts  vlwA  personelles^  but  not  for 
the  debts  they  call  realles  and  hypothec  aires  ^  which  answer  to  our  heritable 
bonds.  The  Lords  by  plurality  found  a  husband  not  liable  for  the  principal 
sum  of  heritable  debts  due  by  his  wife,  whereof  the  terra  of  payment  was  come 

.  and  bygone  the  time  of  the  marriage  ;  bnt  decerned  against  him  for  the  bygone 
annualrents  of  the  same  and  in  time  coming  during  the  standing  of  the  marriage 
allenarly,  The  same  decision  was  renewed  in  the  case  of  Hay  of  Naughton 
against  Robert  Cleland  and  Jean  Hendersoa,  I2th  February  1696;  but  several 
of  the  Lords  struggled  much  against  it.  If  the  husband  be  lucratus  by  getting 
a  considerable  tocher  ad  sustinenda  onera  tnatrimonii^  it  may  be  pleaded  he 
ought  to  be  Kable  even  in  heritable  debts,  in  quantum  lucratus  est^  if  the  tocher 
be  considerable. 

FoL  Die.  V.  I,  p.  386.     Fount ainhall^  v.  i.  p.  699, 
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1.704.     January  11.         Gordon  against  Campbell  of  Cesnock.  jg-^   - 

Found  m  coa- 

The  deceased  Sir  George  Campbell  of  Cesnock  dispones  his  estate  to  Dame  formity  with 
Margaret  Campbell,  his  second  daughter,  and  Sir  Alexander  Home,  her  husbaild, 
and  their  heirs;  which  failing,  to  Captain  Gordon*s  lady,  and  the  heirs  of  her  body, 
&c.  with  the  burden  of  his  debts.  Cesnock  being  debtor  to  the  said  Captain 
by  two  bonds  in  60,000  merks,  he  pursues  Sir  Alexander  and  his  lady,  for  pay- 
ment, and  likewise  for  registration  of  the  disposition,  as  having  a  near  interest 
therein,  being  the  second  branch  of  the  tailzie.  Answered  for  Sir  Alexander, 
That  charter  and  sasine  having  followed  on  the  disposition,  there  was  no  neces- 
sity to  registrate  it,  which  may  render  the  principal  subject  to  losing,  seeing  pri- 
vate parties  will  have  a  better  care  to  preserve  their  writs  than  any  trusted  with 
the  keeping  them  by  the  clerks ;  and  if  an  improbation  were  raised,  and  they 
amissing,  one  runs  the  hazard  of  losing  their  interest.  Replied^  There  was  no 
such  danger  here  to  be  feared  ;  but,  on  the  contrary,  if  Sir  Alexander  should 
put  the  disposition  out  of  the  way,  and  transact  with  Cesnock's  heir-male,  Cap- 
tain Gordon  may  be  prejudged  of  his  succession.  The  Lords  found  the  Cap- 
tain's lady,  being  the  next  heir  of  tailzie,  had  a  sufficient  interest  to  crave  its 
registration ;  though  some  thought  a  judicial  transumpt  would  have  been  as 
good.  Then  Sir  Alexander  alleged  against  the  payment,  That  he,  nor  his  lady, 
could  not  be  decerned  for  payment,  because  the  disposition  founded  on  as  the 
medium  concludendi  gives  a  preference  to  Sir  Alexander  for  his  own  debts,  and 
entrusts  him  only  with  a  power  of  management  and  administration  for  payment 
of  the  creditors*  annualrents,  and  selling  of  lands  to  defray  their  principal  sums. 
Answered  by  Captain  Gordon,  He  opponed  the  express  conception  of  the  clause, 
bearing,  that  not  only  the  lands,  but  likewise  the  said  Dame  Margaret,  his 
daughter,  shall,  by  the  acceptation  thereof,  be  liable  to  alF  the  debts.  The 
Lords  found  the  lady  personally  liable  to  the  debts,  (only  it  could  have  no  ef- 
fect by  execution  while  she  was  vestita  viro,)  and  found  Sir  Alexander^z/r^  ma'" 
ritif  and  as  intromitter,  liable  for  all  the  annualrents  bygone,  and  in  time  com- 
ing, during  the  standing  of  the  marriage,  but  not  personally  liable  for  the  prini 
cipal  suras,  reserving  always  to  consider  how  far  he  shall  be  liable  after  the  dis- 
solution of  the  marriage,  or  in  case  the  estate  could  not  pay  the  debts  due  to 
both. 

•  ■  •  •  ^ »  • 

February  4. — In  th^  action  pursued  by  Captain  Gordon  against  Sir  A.  Gamp- 
l)eTl  of  Cesnock,  mentioned  nth  January  1704,  the  Captain  reclaiming  against 
the  interlocutor,  finding  the  husband  not  liable  for  his  wife's  heritable  debts  per- 
sonally ;  and  being  heard  in  presence,  he  alleged.  That  a  man,  in  marrying, 
takes  his  wife  for  better  and  for  worse,  for  richer  and  for  poorer ;  aud  as  he  has 
all  the  conveniencies  following  on  the  society,  so  he  ought  not  id  grudge  the  in- 
conveniences thereof  J  and  it  is  %  lilistjrke  of  our -law  to  think  the  husl^and's  o- 
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No  24.       obligation  to  pay  the  wife's  debt  arises  only  from  the  communion  of  moveable 

goods  betwixt  them ;  for  it  is  truly  founded  in  his  headship  and  gubernativfe  ad^ 
ministration  of  the  wife,  who,  by  his  deed,  becoming  fcmme  coverte,  is  execra- 
ed  and  liberated  from  personal  execution,  being  sub  fotestate  mariti^  and  there* 
fore  he  becomes  substitute  in  her  place  ;  even  as  one  who  cxcems  another  from 
judgment,  ipso  facto  becomes  liable  for  the  debt ;  and  if  it  were  otherwise,  a 
flood  of  inconveniences  would  follow  j  for  I  lend  my  money  to  one  who  is  mas- 
ter of  an  opulent  fortune  ;  he  dies,  leaving  a  daughter  behind  him ;  she,  by 
marrying,  mortitics  my  sum,  it  may  be,  for  the  space  of  forty  years  ;  she  can- 
not  be  reached,  being  vestita  viro  :  he  pleads  immunity  against  all  personal  cx-^ 
ecution,  because  it  is  a  sum  bearing  annualrent,  to  which  he  has  no  right ;  so 
that  the  creditor  is  wholly  disappointed,  and  is  cast  in  prison  foff  d^bts,  and  can- 
not raise  his  own  to  relieve  himself:  And  it  was -never  prjetcnded  by  any  hus^ 
band,   before   the    late   decision   Osborn    against   Menzies,   No  23.  p.  5785. 
which  is  but  one  single  practique  not  fully  debated ;  before  which  a  husband 
stante  matrimonio  was  liable,  and  after  dissolution  according  to  the  length  that 
diligence  had  been  done  against  him  before  it,  such  as  the  obtaining  a  decree  or 
adjudication  against  him  for  his  wife's  heritable  deb^ ;  and  it  is  the  interest  oif 
creditors  the  Lords  return  to  that  which  was  the  law  before.     Answered  for 
Cesnock,  That  nothing  more  shocks  the  analogy  of  law  than  to  subject  a  hus- 
band personaliter  to  his  wife's  heritable  debts  owing  by  her,  when  hi8>/  mariti 
gives  him  no  right  to  the  heritable  debts  owing  to  her  j  and  common  equity 
tells  us,  that  quern  sequitar  commodum  idem  debet  et  habere  incommodum^  et  e  cof^ 
tra  ;  and  till  the  Parliament,  or  the  Lords  by  an  act  of  sederunt,  give  husbands 
right  to  their  wives  heritable  sums,  it  is  impossible  to  make  them  liable  for  their 
wives  heritable  debts,  for  that  is  to  cause  them  make  brick  without  straw :  And 
this  is  certainly  our  law,  as  Stair  observes,  L.  x.  T.  4.  where  he  states  the  ques- 
tion   If  the  wife's  heritable  debts  will  reach  ?  but  he  concludes,  the  communion 
being  only  of  moveable  goods,  therefore  it  should,  aparitate  rationis^  be  only 
of  moveable  debts.     And  whereas  it  is  urged,  a  man  may  this  way  lie  very  long 
out  of  his  money  ;  it  is  answered^  imo^  Incommodum  non  solvit  arjumentum ;  and 
this  may  fall  out  in  other  cases  as  well  as  here.     My  debtor  dies,  and  leaves  his 
heir  an  infant  of  a  month  old  ;  1  must  patiently  supersede  all  personal  execution 
till  he  be  past  fourteen  ;  and  what  if  my  debtor  cither  turn  fatuous  or  furious  ? 
I  cannot  then  put  him  in  prison.     tJo^  You  may  affect  his  estate  by  adjudica- 
tion, and  if  it  be  bankrupt,  you  can  bring  it  to  a  roup.    And  the  liberating 
husbands  from  the  wife's  real  debts  is  borrowed  by  us  from  the  consuetudines  Pa- 
risiensesy  where  they  have  the  same  custom ;  and  esto  Osburn's  case  were  the 
first  (as  it  is  not)  yet  there  is  an  uniform  tract  of  decisions  since  that  time,  find- 
jM  husbands  not  personally  liable  for  their  wives  real  debts,  so  that  to  alter  it 
again  would  brangle  the  securities  of  many  subjects  :  And  the  communion  of 
moveables  has  been  always  reputed  the  ground  in  law  for  paying  the  wife's  debts, 
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and  not  that  of  bis  lieadsbip.  The  Lords  were  unwilling  to  recede  from  the 
late  uniform  practice  ;  and  therefore  found  Sir  Alexander  not  liable  for  the  prin^ 
cipal  sums  of  fais  wife's  heritable  debts,  but  only  for  the  annualrents. 

Fol.  Die.  V.  I.  p.  38€.     Fountainball^  v*  2.  p.  210.  W  220, 


No  24k 


1708.    July  13. 


Gordon  against  Davidson  of  Newtoun. 


N£WT0UN  being  charged  as  husband  to  the  Lady  Gight,  for  payment  of  1 300 
merks  contained  in  a  bond  bearing  aonualrent,  granted  by  her  before  their  mar- 
riage to  Gordon  of  Cults ;  He  suspended  upon  this  reason,  That  a  husband 
ought  not  to  be  liable  for  the  stock  of  the  wife's  debt  bearing  annualrent  before 
the  marriage ;  because  such  principal  sums  belonging  to  her  fall  not  under  the 
jus  ynaritij  as  was  lately  decided  in  the  case  ^of  Gordon  against  Cesnock,  No 
24,  p.  5787.  2do,  Dirleton,  in  his  Questions  under  the  he^td  jus  mariti^  page 
106,  is  of  opinion*  That  a  husband  should  only  be  liable  for  his  wife's  debt 
quatenus  locupletior^  according  to  bis  intromission,  and  as  a  tutor,  the  wife  being 
in  tutela  mariti^  and  his  right /wr^  mariti  to  what  belongs  to  his  wife  being  un- 
derstood debitis  deductis  ;  which  is  very  consonant  to  the  analogy  of  law  in 
other  general  administrators,  who  are  never  liable  ultra  valorem  of  their  intro- 
missions, and  bona  fides  non  patitur^  ut  quis  cum  alterius  jactura  locupletetur: 
^tio^  If  a  husband's  obligements  for  his  wife's  debt  were  not  commensurate  to 
the' fund  of  gear  he  gets  with  her,  marriage  would  be  discouraged,  against  the 
interest  of  the  State. 

Answered  for  the  charger ;  Esto  there  was  some  hardship  in  a  husband's  be- 
ing liable  for  his  wife's  debts,  public  utility  must  overrule  it,  for  preventing 
cmbezilement  in  prejudice  of  lawful  creditors,  and  sopiting  pleas  betwixt  man 
and  wife  ;  et  quamvis  durum,  ita  tamen  lex  scripta.  But  then  it  is  no  greater 
hardship  to  subject  a  man  to  the  payment  of  his  wife's  debts  who  is  eadem  perso- 
na  with  him<  than  to  make  an  heir  liable  for  his  predecessor's.  2rfe?,  There  is  a 
great  difference  betwixt  the  case  of  a  tutor  or  curator,  and  a  husband  ;  seeing 
the  former,  having  but  an  office  and  trust  of  administration,  cannot  be  liable 
further  than  in  quantum  intus  babet,  whereas  the  latter  has  the  dominion,  and 
right  of  disposal.  Again,  man  and  wife  are  understood  to  have  entered  in  a 
society  of  well  and  woe,  loss  and  gain,  which  impKes  an  obligement  to  relieve 
one  another  of  their  debts  and  burdens' ;  and  if  the  husband  has  right^r^  ma- 
riti to  his  wife's  moveables,  he  must  likewise  be  liable  to  her  debts,  according 
to  the  rule,  eujus  commodum,  ejus  et  incommodum.  ^fio.  If  a  husband  should 
escape  free  of  his  wife's  debt,  a  pari  her  tocher  and  substance  could  not  be  af- 
fected for  the  husband's  j  they  would  have  separate  patrimonies,  and  still  con- 
tend  they  were  not  tucrati  by  the  marriage,  and  put  their  creditors  to  new  pro- 
cesses upon  that  head,  contrary  to  our  estabUshed  custom,     4/(9,  The  husband 
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Ko  25>       coYcrs  the  Wife  from  personal  execution,  and  therefore  himself  should  answer 

for  her. 

Replied  for  the  suspender ;  Those  who  contract  with  women,  tacitly  subjept 
themselves  to  the  legal  consequences  of  their  condition  ;  ^nd^quijure  suo  utitur^ 
nuUi  facit  injurlam,  nee  meretur  pfxnam.  Marriage  being  lawful,  a  husband 
should  not  be  punished  for  it,  more  than  the  Prince  for  creating  a  peer,  and 
thereby  covering  him  from  personal  execution  at  the  instance  of  creditors. 

The  Lords  found  the  husband  liable  only  for  all  annualrents  diie  by  the  wife, 
and  not  for  principal  sums  bearing  annualrcnt. 

FoL  Die.  V.  I.  pn. 3864    Forbes^  p.  .262., 

• 

*^ij*  Fountainhall  reports  the  same  case  : .  1 

1708.     July  15. — Mr.  Alexander  Davidson  of  Newton„   having  marriei" 
Anne  Gordon,  heretrix  of  the  lands  of  Gight,  it  was  represented  to.  him,,  that 
the  debt  affecting  the  estate  was  only  L.  46,000,  whereon,,  b;^  his  .contract  of 
marriage,  his  father  obliged  himself  to  advance  that  sum  to  ilisburden  the  lands,, 
and  accordingly  paid  it  in  ;  but,  after  the  marriage,  debts  emerged  double  of 
that  sum,  and  far  above  ioq.ooo  merks;  andbeingpursuedby  Gordon  of  Colts,, 
for  a  debt  owing  to  him  by  Gight;  and  he.  insisting,  prima  loeo^  to  have  him 
made  liable  for  the  annualrents  of  that  sum,  he  alle^ed^  that,  being  unluckily 
engaged  for  that  family,  he  finds  the  debts  so  insuperable,  and  so  far  exceeding 
the  value  of  the  estate,  that  he  is  willmg  to  renounce,  and  abandon  the  whole 
to  the  creditors,  upon  liberating  him  of  the  debts  that  had  so  unexpectedly,  and 
surprisingly  emerged  on  that  estate,,  even  though  he  should  lose  the  L.  40.000 
his  father  had  advanced.     The  Lords  waved  to  give  answer  to  this  offer,  how- 
ever favourable  it  seemed..    Whereon  the  creditors  insisted  in  prima  hco  to 
make  him  liable  for  the  bygone  annualrents  of  their  principal  sums;  for,  what- 
-ever  husbands  may  plead  to  be  exeemed  from  their  wives  heritable  debts,  yet 
it  seemed  to  be  an  uncontroverted  prmciple,  t\\?X  jure  mariti  by  the  marriage 
they  became  liable,  for  all  their  wives  nujveable  debts.    Answered^  He  did  not 
deny  but  he  was  liable  for  the  annualrents  of  his  wife's  debts,  but  it  was  alwaya 
with  this  quality  and  restriction,  in  quantum  lueratus  est  by  the  marriage  ;  for  it 
would  be  the  greatest  hardship  in  the  world  to.  make  it  a  passive  title,  and 
wreath  the  universal  burden  of  the  debt  upon  him,  without  regard  to  the  bene- 
fit accruing  to  him  by  the  marriage,  which  would  be  worse  than  vitious  intro. 
mission,  which  is  a.  plain  expilatio  bareditatis  ;  whereas  here,  he  could  never 
dream  of  such  an  intolerable,  piospcct  of  sinking  debts ;  and  by  the  Roman 
kw,  there  is  an  express  title,  ne  maritus  pro  uxere^  me  Jilius pro  patre  teneatur  i 
and  by  our  law,  tut.)rs  and  curators  are  only  Xid^A^  in  quantum  intusbabent  of  the 
pupil's  means ;  and  executors  only  secundum  vires  inventarii^  and  no  farther. 
And  my  Lord  Dirleton,  in  his  Doubts  and  Questions,  .p.  io6,  is  positive,  that 
this  obligation  of  husbands  to  pay  their  wives  moveable  debt  should  go  no  fur- 
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thcr  than  in  quantum  locupletioref  facti  by  the  marriage ;  and  the  jus  mariii  can 
extend  no  farther  than  a  general  assignation.  Which  maktfs  one  represent  in  va- 
lorem of  the  sum  assigned,  but  no  farther,  else  marriage  may  involve  a  roan  in 
an  infinite  plague  of  dormtint  debts,  that  no  human  prudence  could  foresee ; 
and  therefore  the  customs  of  other  nations  have  obviated  this  hazard,  by  appoint- 
inff  the  husband  to  make  inventory,  else  to  be  simply  liable."  And  whatever 
the^Lords  might  regulate  by  an  act  of  sederunt,  so  they:  may  relieve  a  poor 
gentlemati  inshared  to  an  overburdeiied  estatie,  never  contracted  by  hiit),  so  as 
neither  ex  contractu  nor  delicto  should  he  be  liable.  Replied,  By  the  marriage, 
husband  and  wife  become  one  person,  and  run  the  same  hazard  by  a  communis 
cation  of  debts  and  goods  ;  and  it  is  just  you  be  liable^  for  you  cover  and  pro- 
tect Keif  so,  that,  during  the  marriage,  no  personal  execution  can  pass  against 
her,  and  so  you  substitute  yourself  as  debtor  in  her  place  j  and  the  laws  of  the 
sovereign  courts  of  Europe  have  now  fixed  on  this,  that  the  husband  becomes 
personally  liable  for  aH  the  wifc'-s  moveable  debts,  Gudelin^  de  jure  novissimo,  ei 
les  coutumes  de  Paris,  p.  344.  And  so  it  has  been  oft  found  with  us  of  late, 
as  in  Captain  Gordon's  case  against  Cesnock,  No  24,  p.  5787. ;  Doctor  Lawder^s^ 
and  Crawford,  (See  Appendix,)  ;  Osborn  and  Menzies,  No  25.  p.  5785.;  and 
many  others  ;  and  the  reason  is,  the  husband  by  his  marriage  has  right  to  all 
the  wife's  moveable , goods,  rr^«  by  analogy  of  law  and  pariiate  rationis,  he  must 
pay  all  her  moveable  debts ;  and,  a  contrario  sensu,  as  he  has  no  nghtjure  ma^ 
riti  to  her  heritable  sums,  so  he  cannot  be  subjected  to  her  heritable  debt, 
though  he  is  free  of  both  by  the  jdisscdution  of  the  marriage.  Thjk  Lord3. 
thought  Mr  Davidson's  case  very  hard,  to  make  him  liable  in  the  anniialrents 
of  the'dsbts  far  exceeding  the, rents  of  hisiwsife's  lands;  yet,.'  ita  lex  scripttt  eit^ 
the  same  was  now  turned  into  a  fixed  known  custom  and  law.  Only,  he  was , 
thusiar  relieved,  that  the  Lords,  did  not  think  him  liable  in  the  principal  sums, 
but  left  them  to  affect  the  lands  by  adjudication  and  other  diligence  for  secur- 
ing that.  •      .     •      - 

...  Fbuntainballf  v.  2.  /».  451.  , 


No  25, 


•mr* 


1713.  .   7arutary^2'J.. 

IsoBELL  MoNCRiETf  and  hex  Husband,  against  Katharin  MonypennyI 

• 

In  the  process  depending  betwixt  Isobell  MoncriefF  and  the  Lady  Sauchop, 
the  defender  insisted  for  one  half  of  all  the  defpnct's  mpveables,  (there  being 
no  children  of  the  marriage)  ffee  of  debts  bearing  annualrent,  which  she  con- 
tended musf  affect  the  dead's  part  only,  and  could  not  dimiijisb  herJegal  share  ; 
because  bonds  bearing  annualrent  beings  herita^ble  quoad  relictam,  and  so  not 
falling  under  the  computation  of  moveables  whereof  she  hath  a  share,  such  debts 
of  her  husband  cannot  burden  her  share  of  the  moveables,  and  if  the  contrary 
should  obtain,  the  interest  of  relicts  might  be  entirely  cut  off. 

Answered  for  the  pursuer,  Seeing  the  husband  during  the  marriage  hath,  not 


No  26".  t 

Bonds  bear- 
ing aiiii  :al« 
rent  affect 
the  dead's 
part  only,  \i 
sufficient  to 
satisfy  them 
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No  26*       only  the  administration,  but  is  dominus  actu^  and  may  dispose  of  the  same  even 

gratuitously,  and  the  wife  hath  only  right  and  interest  babitu^  which  exit  in 
actum  at  the  dissolution  of  the  marriage,  her  interest  can  reach  no  farther  than 
to  the  free  moveables  after  payment  of  the  husband's  debts  affecting  the  exe- 
cutry ;  nam  id  solum  nostrum^  quod  debitis  dcductis  nostrum  €it.  Now  bonds 
bearing  annualrent  are  proper  debts  upon  the  whole  executry. 

The  Lorps  found,  That  moveable  bonds  bearing  annu^r^nt,  whereof  the 
term  of  payment  was  past  before  the  husband's  decease,  cannot  affect  the  re- 
lict's share  of  the  free  gear,  but  affect  the  dead's  part  only  in  this  case  where 
the  defunct  had  no  children.  Vide  20th  June  1713,  inter  easdem^  No  5-  p«  394£* 
See  C^OD  POTUIT  kon  F£Cit. — Recompence.— Testament. 

iol.  Die*  v.'i.  p.  386.    Forbes,  p.  449. 
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Rents  or  Profits  of  Heritable  Subjects. 


1582.     June.  Pennycook  against  Cockbtjrn. 

The  current  profits  of  a  right  having  traeUtm  Juturi  temforis  arising  daring 
the  marriage,  fall  sub  commnnione. 

Fol.  Die.  v.i.  p.  386.     CohiU,  MSL 

*nj*  See  this  case,  No  2.  p.  5764, 


1665.    June  28.  PiTCAiRN  against  Edgar. 

No  a8«  The  current  annualrents  of  heritable  sums  falling  due  during  the  marriage, 

come  under  the  communion,  and  accresce  to  the  husbandy2/r^  mariti. 

Fol  Die.  v.i.p.  386.    Stair. 

%♦  See  this  case,  No  13.  p.  5775. 

^^^  The  like  was  found  in  the  case  RoIIo  against  Brownlee, 

No  121.  p.  2653. 


*  ■ 
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1679.    February  21.  Cocilburn  against  Burn. 

Alexander  Cockburn  having  pursued  George  Burn  for  exhibition  of  a  bond    Fo^n^in^l*^. 
granted  by  the  Laird  of  Cockburn  to  umquhile  Christian  Burn,  while  she  was    formity  with 
wife  to  the  pursuer,  nnd  which  she  had  assigned  ta  George  Burn  her  brother^    '^*  **'^^' 
the  said  bond  and  assignation  being  exhibited,  the-  said  Alexander  craves  the 
same  to  be  delivered  to  him,  and  to  be  declared  his  right,  the  sum  being  lent 
out  by  hi&  wife,  and  which  the  law  presumes  to  be  his^  means. — The  defender 
alleged  the  foresaid  presumption  is  taken'  off,  wherever  the  wife  has  a  separate 
^tate,  extra  conammimem  bMoram  ;  and^  it  is  offered  to  be  proved,  that  this 
i^i&  bdd .  bdkioging  to  b^r  a  boosd^  bearing  annualrent,-  whereof  the  term  of 
;paym!^t  w?^:CQme  be^Dce  her  m^arriagq  with  Alexander  Cockburn,  and  that  she 
lifted  the  sum,.  ^bA  had  lent  it  out  agaia  to  the  Laird  of  Cockburn. — It  was 
repHed^  That  noways. granting  the  defence,  non  r^Zrv^,/ because  th&  bond  due 
to^  the  wife  before  the  m^rriagje  becoming  moveable,  either  hy  a  charge  at  tlie 
v^ife's  iostance,  or  by  payment  or  consignation  by  the  debtor,  the  same  thereby 
became  moveable,  Att^  did  belong  to  the  husbaod  jure  marku — ^It  was  dupiied^   . 
That  the  heritable  rigl^ts  of  wivea  beiog  excluded  from  the  jus  mariti^  camiot 
fall  thereinto  by  their  recovering  or  changing  thereof,  unless  it  were  done  by 
an  act  of  the  Wife,  importing  her  changing  it  from  an  heritable  to  a  moveable 
right,  as  if  the  wife  retained  the  money,  and  re-employed  it  not,  or  took  a  bond 
simply  m^oveable-  without  annualrent   therefor ;   but  either  a  charge,  or  the   • 
taking  in  of  the  money,  and  re-employing  it  heritably,  cannot  make  it  fell  to 
the  husband,  or  else  the.heritabie  rights  of  wives  behoved  to  be  ineflfectua], 
asd  they  could  neither  use  diligence  for  them,  nor  make  use  of  them. 

The  LoRns  found  it  relevant  that  the  wife  had  an  heritable  bond,  whereof 
the  term  was  come  before  her  marriage,  and  found  that  her  lifting  thereof,  or 
changing  thereof,  being  again  re-employed  *  heritably,  did  not  make  it  fall  to 
^her  husband  as  moveable,  but  he  had  only  right  to  the  annualrent  thereof  dur- 
ing the  marriage. 

FU.  Bic.v.i.  p.  ^^^    Stair,  V.  2.  p.  JO  I.  . 

*^*  See  Fountainhairs  report  of  this  case,  No  32.  p.  5795.  - 


1687.     December  ly.        Janet  Stuart  ^^^^^lW  Gillies.    . 

Found  that  a  wife  having  stante  matrimonio  got  right  to  a  bond  bearing  an-       No  30^ 
nualrent,  the  uplifting  of  the  money  to  re-employ  it  in  her  own  name,  did  not  > 
make  it  fall  under  the  husband'syW  tuariti. 

FoL  Die.  V.  I.  p.  386.    Harcarse,  (Stants  Matrimonio.)  No  886.  p^  252. 


5794 


HUSBAND  AND  WIFE. 


D*v.  i. 


SECT.    V. 


Effect  of  rendering  the  Wife's  Heritable  Subjects  Moveable. 


No  31. 

Requiiition 
and  homing 
used  by  a 
married  wo« 
man  for  her 
principal 
sum,  was 
found  not 
to  make  it 
moveable 
so  as  to  em- 
power her 
husband  to 
discharge  it 
Jure  maritif 
without  her 
consent ;  but 
that  she  or 
her  executors 
might  still 
cr^ve  it. 


1609.     yune  ir.        Ogilvies  against  Earl  of  Eglinton. 

Ogilvie's  daughters,  and  heirs  to  their  mother  Martha  M^Catzean,  and  Mr 
David  Ogilvy  their  father,  assignee  constituted  by  the  Guidwife  of  Whitekirk, 
who  were  heirs  to  umquhile  Euphan  M'Cakean  their  mother,  pursue  the  Earl 
of  Eglinton,  to  hear  and  see  a  contract  made  betwixt  his  umquhile  Guidscher 
and  Mr  Thomas  M*Calzean,  for  infefting  'the  said  Mr  Thomas  and  his  heirs  in 
an  annualrent  forth  of  the  said  Earr-s  lands,  which  was  registered  in  the  said 
Mr  Thomas's  time,  and  -  transferred  to  Euphan  his  daughter  in  this  Earl,  to  be 
.  now  transferred  in  these  pursuers.— It  was  exceptedy  That  this  contract  could  not 
be  transferred,  because  the  said  umquhile  Euphan  M'Calxean,  proprietor  of  the 
^aid  annualrent,  and  Patrick  Moscrop  her  spouse,  having  made  requisition  to 
the  defender  for  the  principal  sum,  whereupon  the  said  annualrent  was  grant* 
^ed,  and  put  the  said  Earl  to  the  horn  for  non-payment  of  the  same,  he  had 
tthereafter  satisfied  the  said  Patrick,  to  whom  it  appertained yiir^  mariti,  as  made 
>  moveable  by  the  said  requisition  and  homing,  and  had  reported  his  acquittance 
,of  the  sard  sum.— Jt  was  answered^  That  the  alleged  acquittance  of  the  hus- 
band could  not  prejudge  the  wife  of  her  heritable  annualrent,  unless  she  had  re- 
nounced and  subscribed  a  formal  renunciation.— —The  Lords  having  reasoned 
'.the  matter,  and  considered  that  the  requisition  and  horning  appeared  to  make 
'the  sum  moveable,  whereby  if  the  husband  had  past  to  the  horn,  it  might  have 
•fallen  under  his  escheat,  so  might  he  have  disponed  upon  it,  and  discharged  it; 
nevertheless,  because  he  could  not  have  grauted  a  voluntary  grant  of  redemp- 
tion after  her  requisition,  unless  she  had  coQsented  and  subscribed,  the  Lords 
found  that  the  allegance  was  not  relevant,  and  decerned  the  contract  to  be 
jransumed. 

FoL  Die.  V.  i.p.  386.     Haddington,  MS,  No  16/3. 


No  32. 


.1679.     Fibruarj  21.  Cockburn  against  Burn. 

A  HUSBAND  pursued  for  exhibition  and  delivery  of  a  bond  lent  out  by  his 
umquhile  spouse,  which  therefore  must  be  presumed  to  be  out  of  his  means. 
Against  delivery  it  "^^^s  pleaded  by  an  assignee  from  the  wife.  That  the  bond 
came  in  place  of  an  heritable  bond  due  to  the  wife  before  her  marriage,  which 
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sbe  had  uplifted.-*A.TH£  Lords  found  it  relerant  that  the  wife  had  an  heritable 
bond  before  hm*  marriage ;.  and  found,  that  her  uplifting  thereof  being  again 
re^employed  heritably,  did  not  make  it  &U  to  the  husband  as  moveable. 

FoL  Die.  V.  I.  p.  386.    Stair. 

%*  FountainbaU  reports  the  same  case  : 

The  Lords  found,  where  wives  uplift  sums  heritable  quoad  maritum^  and  re- 
employ them  again  upon  another  heritable  security,  the  husband  had  no  in- 
terest therein,  though  he  got  no  tocher ;  as  also  they  found,  (which  was  never 
decided  before^  that  in  the  wife's  deeds  of  administration  of  her  own  proper 
goods,  not  falling  under  communion,  she  needed  not  her  husband's  consent,  with- 
out prejudice  of  his  right  to  the  annualrents  jure  mariti.  This  last  was  not 
debated. 

FountainbaU^  MS. 

%♦  See  Stair's  roport  of  this  case*,  No  29.  p.  5993. 


Naja, 


1^5,     Mareb. 
Marion  Rollo  and  her  Spouse  against  Mr  John  Forrest,  nearest  of  kin 

to  Mr  Robert  Forrest, 

* 

Mr  Robert  Forrest  minister,  and  Marion  Rollo  sister  to  the  Lord  RoUo, 
being  married  without  a  contract  of  marriage,  she,  after  the  marriage,  renoun- 
ceda  comprising  she  had  for  8000  merks  upon  the  lands  of  Bannockburn  with 
consent  of  her  husband,  and  the  money  was  uplifted,  whereof  they  spent  2000 
merks,  and  lent  6000  to  my  Lord  Abbotshall  upon  bond,  bearing  the  receipt  of 
the  money  from  Mr  Robert  and  his  i^ife,  and  providing  the  liferent  to  them, 
and  the  fee  to  the  baims  of  the  marriage  ;    which  failing,  to  Mr  Robert's  heirs 
and  assignees.     After  the  death  of  Mr  Robert,  and  of  the  children  of  the  mar-, 
riage,  who  died  after  their  father,  the  relict  pursued  a  declarator  that  the  6000 
raccks  in  tb.e  haads  of  Abbotshall  was  a  part  of  her  8000  merks  heritably  sccur- 
ed  in  manner  above  mentioned ;  and  therefore  ought  to  belong  to  her,  'because 
as  it  fell  not  under  \htjus  mariti^  so  it  was  uplifted  stante  matrimonio,  and  set- 
tled upon  the  husband  and  his  heirs  to  her  prejudice  ;  consequently  revocable 
as  a  donatio  inter  virum  et  uxoreim. 

Alleged  fbr  the  d^feoder»  That  the  marriage  was  an  onerous  cause,  which 
hinders  revocation  of  deeds  by  way  of  provision  to  a  husband  or  wife,  when 
there  is  no  contract  of  marriage*  %do^  There  is  nothing  settled  on  the  husband 
but  a  lifenrent,  and  thp  last  substitutipn  to  h^s.  heirs,  failing  the  wife's  own  chil- 
dren,  who  were  the  fiars.  Tjtio,  She  hafi  homologated  the  settlement  by  grant- 
ing discharges  of  annualrent  relative  to  the  bond,  since  her  husband's  decease. 

Vol-  XIV,  3^  P 


No  33. 

An  heritable 
bond*  beIosg« 
ing  to  a  wo- 
man before 
her  marriaget 
was  uplifted 
by  her  dur- 
ing marriage, 
and  again  lent 
out,  to  her 
and  her  hus- 
band in  life- 
rent, and 
their  children 
in  fee;  whom" 
failing,  to  the 
husband's 
heirs.  Found, 
that  it  fell 
under  her 
husband's 
jus  maritif 
unless  she 
could  make 
it  appear  that 
it  was  uplift- 
ed to  be  re- 
employed 
otherwise 
than  in  terras 
of  the  new 
b.>nd. 
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No  33*        -  Answered^  The  provision  in  favour  of  the  husband  is  at-lcait  rcrocablc  in* 
quantum  it  exceeds  a  rational  tocher,  and  the  20co  merks  spent  was  sufficient  to 
be  given  ex  eo  capite  to  Mr  Robert,  who  had  no  estate  to  secure  his  wife  ia«- 
ido^  The  termination, yi//7i;7^  cbildreriy  ought  to  be  landed  upon  the  wife's  heirs,, 
she  being  left  altogether  destitute  of  any  supply  from  the  means  of  her  husband, 
who  died  in  debt,     ^tio.  No  homologation  takes    off  the  benefit  of  revocation 
of  a  donation  inter  virum  et  uxorem^  which  is  allowed,  ne  muiuo  amore  se  jpoIietUf 
and  the  discharpjcs  were  gi  anted  before  the  children  of  the  marriage  died ;  and,^ 
if  they  had  lived,  it  is  like  the  mother  would  not  have  quarrelled  the  terms  of, 
the  bond. 

The  Lords  found,  That  the  2000  merks,  and  the  liferent  of  the  whole  6000,^ 
was  a  sufficient  provision  in  favour  of  the  husband. 

1685.  Feb.  II. — Thereafter  it  was  alleged  for  the  defender,  That  the  money- 
being  uplifted,  ipso  momento  that  it  came  to  the  husband's  hands,  it  fell  uiider  his 
jus  mariti^  so  as  he  might  lend  it  out  in  what  terms  he  pleased. 

jinswered  for  the  pursuer,  The  money  being  uplifted  witlf  a  >  design  to  re- 
employ it  for  the  wife's  own  use,  it  could  not  fall  under  the  jus  mariti  ;  other- 
wise married  women  would  be  put  upon  a  hard  dilemma  to  lose  heritable  sums, 
cither  by  the  debtor's  insolvency,  or  by  their  falling  under  the  jus  mariti^  if 
uplifted.  Again,  if  the  simple  uplifting  of  what  a  wife  has  heritably^  secured: 
did  make  it  moveable,  husbands,  would  induce  their  wives  to  dispone  their  heri- 
tages, that  the  price  niight  be  carried  under  thtjus  mariti. 

Replied,  When  heritable  sums  are  uplifted  stante  matrimonio^  with  a  design  to 
be  heritably  re-empbyed,  the  jus  mariti  will  be  excluded  thetefrom  ;  but;  in 
this  case,  where  no  such  design,  can  be  proved,  and  there  is  a  presumption  toi 
the  contrary,  in  respect  there  was  no  tocher,  and  the  relict  acquiesced  and  bo-. 
mologated  the  manner  of  the  re-employing,  ut  supra,  jhc  money  ought  to  fall, 
under  the  jus  mariti. 

The  Lords  found  the  sums  uplifted  upon  the  wife's  renunciation  fell  under  the: 
husband's 7W  OT^ri//,  unless  the  pursuer  could  make  it  appear,  that  they  were 
uplifted  to  be  re- employed  otherwise  than  is  appointed  by  the  new  bond,  where-- 
by  she  has  only  a  liferent,  and  the  fee  provided,  to  the  husband's  heirs, 

Fol.  Die.  V.  I.  p.  387.    Harcarse,  (Contracts  of  Marriage.)  jVb  374,^.  96^ 

♦^*  Fountainhall  reports  the  same  case : : 

Marion  Rollo,  Lady  Garvell,  her  cause  with  the  friends  of  Mr  Robert  For- 
jcst,  her  first  husband,  was  decided,  anent  the  4000  merks  of  tocher  he  receiv- 
ed with  her,  to  whom  it  should  belong. — She  contended  it  was  her's,  because  it 
was  secured' heritably  on  the  landsof  Bannockburn,  and  she  only  consented  with- 
out ratifying  ex  metu  reverentiali^  to  please  her  husband,  who  was  then  melap- 
choly,  and  that  her  consenting  to  her  husband's  uplifting  of  it,  did  not  render 
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It  so  moveable  as  to  give  him  any  more  right  jure  mariti  than  to  the  annuahents 
of  it,  even  as  a  requisition  used  by  a  wife  does  not  presume  that  she  minds  to  give 
that  heritable  sum  required  to  her  husband.     See  M*Kenzie's  Institut,  part  2. 

tit.  2.  p.  90. The  Lords,  before  answer,  had  taken  trial  if  it  was  yet  extant, 

sand  if  the  money  in  Abbotshall's  hands  was  the  same  individual  money  she  and 
her  husband  lifted  as  her  portion ;  yet  now,  on  Castlehill's  report,  the  Lords 
^ound,  seeing  it  was  uplifted  by  a  transaction,  the  nature  of  it  was  wholly  in- 
novated,  and  became  moveable,  and  so  belonged  to  the  husband  and  his  heirs 
and  executors,  and  she  has  only  the  liferent  of  it  in  the  terms  of  the  bond.  -But 
she  craved  compensatign  for  what  she  had  expended  upon  his  children  after  his 

4eatli. 

Fount ainh ally  v.  i.p^  402, 


No  33' 


MiirtM 


^719.     Janusiry, 


Hill  of  Ibrox  against  Kino. 


A  DAUGHTER  having  insisted  in  a  reduction  of  a  disposition  of  lands  by  her 
father,  as  done  without  any  onerous  cause,  *in  prejudice  of  a  settlement  ki  her 
favour;  the  Lords  found  it  in  part  onerous,  and  refused  to  reduce  ;  but  order- 
<cd  the  defender  to  give  bond,  bearing  annualrent  to  th&  pursuer  for  what  was 
wanting  of  a  just  price.  The  disposition  was  made,  and  bond  granted  during 
ithe  daughter's  marriage,  which  gave  rise  to  the  question,  whether  this  bond 
fell  under  the  jof  mariH  ?  That  it  fell  under,  was  contended^  because  all  bonds 
are  moveable  before  the  term  of  j)aynient ;  and  if  this  bond  was  once  move- 
*able  during  the  marriage,  it  of  consequence  fell  to  the  husband,  and  could  not 
-cease  to  be  his,  though  afterwards  it  bore  annualrent.-*.It  was  contended  on  the 
tother  hand.  That  the  bond  came  in  place  of  land,  and  was  the  same  as  if  the 
jwife  had  sold  her  heritage  during  the  marriage,  and  taken  a  bond  for  it, 
"which  unquestionably  would  be  exempt  from  tfce  jus  mariti.  Had  indeed  the 
.marriage  intervened  betwixt  the  date  -of  the  bond  and  the  term  of  payment, 
more  might  be  said,  for  that  would  be  the  same  case  as  if  a  bond  had  been  taken 
as  the  price  of  land  sold  before  the  luarriage* — ^-^The  Lords  found  the  sum 
J)eritable.    See  Appbndiz. 

FoL  Die.  V.  i.p,  38^. 


No  34., 


J* 


3a  p 


No  is. 

A  legacy  left 
to  a  married 
woman  falli 
t9  her  htts« 
band* 


No  36. 

A  bond 
granted  to  a 
wife  payable 
the  first  term 
after  her  fa- 
ther and  mo- 
ther's death, 
with  interest 
from  that 
term  in  case 
the  principal 
sum  should 
not  be  then 
paid,  was- 
found  move- 
able before 
the  term  of 
payment,  and 
to  belong  to 
her  husband 
and  his  exe- 
cutors, tho* 
he  died  be- 
fore bis  wife, 
and  before 
the  trrm  of 
payment* 
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Marriage. 


16 14.     January  Z. 


Lawson  gainst  Bannatyne. 


In  an  action  betwixt  Elizabeth  Lawson,  daughter  to  Margaret  Brown,  Lady 
Humbie,  and  dame  Elizabeth  Bannatyne,  Lady  HumLie  and  Ormiston,  'the 
Lords  found,  that  the  husband  of  the  said  daughter  might  discharge  the  legacy 
left  to  her  in  her  mother's  testament,  after  her  decease,  quia  legatum  transit  in 
barcdes  mero  jure^  and  he  is  dummui  mmmum  li(imn(m. 

FoL  Die.  V.  I.  p.  387^    Kcrse^  MS.  fol.  127*. 


l6^y.     June  15.        Njcolsok.  and  Lyle  against  Lyle» 

Ik  an  action  at  the  instance  oS  Robert  Nicolsoa  and..  Ljtle  his  spouse,  kw^  ^ 
was  first  married  upon  the  Laird  of  Broxmouth,  against  ooeXyle,  s(Mi  and  beir 

of  umquhile Lyle  of  Stanypetb,  bis  father^  for  mgiscrslsion  of  a.bond 

made  by  his  said  father  to  the  said  Lyle  purstier  fads  sfeier,  c^liging  htm.  to  pay 
a  &am  therein  containodi  at  the  first  term  after  his  father  and  mother's  deaeate.; 
and  from  that  term  to  pay  annuatrent,  in  case  the  princtpal  sum  were  not  then 
p^id,  ay  and  while  the  payment  thereof  ;«-*tbe  defeoder  compearing  and  elh^- 
ingy  That  this  pursiier,  to  whom  the.  said  obligatioo  wa^  niade»  had  no  right  to 
the  said  sum,  but  the  same  pertamed  to  the  erccutors  of  the  said  umquhik  L. 
Bfioxmomh  her  first  biwbancl,.  in.  wbofjc  igood^  t)ie  seme  befaoT^  to  be  reputed 
to  have  remained  ;  and  so  having  right  to  all  su0H  pertatnitag  to  her,  the  said 
obligation  being  granted  by  the  brother  to  the  said  purs^uer  his  sister,  after  that 
the  said  pursuer  was  married  with  the  L..  of  Broxmouth,  and  during  the  time 
of  their  marriage  ; — the  Lords  found,  that  this  obhgation,  and  the  sum  these* 
in  contained,  pertained  to  the  executors  of  the  L«  firuxmouth  her  .first  husband, 
in  whose  time  the  same  was  acquired;  and  that  she  nor  her  second  husband 
had  no  right  thereto,  and  found  the  said  sum  to  be  a  moveable  sum,  and  so  to 
pertain  to  the  executors  of  the  said  first. husband,  albeit  the  term  of  payment 
was  conferred  to  the  time  of  the  decease  of  the  mothtr  of  the  wife,  acquirer 
of  the  obligHtion,  who  survived  the  L.  of  Broxmouth,  by  whose  surviving  of  him, 
and  that  the  payment  was  conferred  to  a  time  after  the  mother's  decease,  and 
so  to  a  tiiDC  after  Broxmouth's  decease,  who  deceased  before  her,  and  that  the 
pursuer  had  a  clause  of  infefting  of  her  and  her  heirs  in  an  aonualrent,  in  case 
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of  not  payment  of  the  principal  sum,  at  the  first  term  subsequent  to  her  mo- 
tlier's  decease,  whereby  she  alleged  that  the  bond  was  heritable,  and  pertained  to 
lier  heirs,  and  could  not  pertain  to  the  executor  of  her  husband,  in  whose  lifetime 
the  term  of  payment  came  n»t»  and  who  could  not  have  right  to  the  sum,  nor 
^judgehis  wife  thereof;  yet  this  was  repelled,  and  the  Lords  found,  that  it 
remained  moreable,  and  that  the  husband  might  have  discharged  it,  the  term 
Dot  being  come  so  long  as  he  lived,  and  so  pertained  to  his  executors ;  and 
hereby  the  woman  wants  her  right,  which  pertains  to  strangers,  there  being  no 
bairas  of  theficst  marriage,  which  is  bard.  iS>^  January  15th  1628,  Falconer 
cmtra  Beatie,  No  34.  p.  5465,  where  the  contrary  is  done,  and  the  sum  found 
heritable,  and  to  pertain  to  the  heir» 


AcL  Nicobon* 


Alt.  Craig.,  Clerk,  Hay. 

Fbl.  Die.  V.  I.  p.  387,     Durie^  p.  2^6.:. 


No  3d 


i663*    January  29.        Scot  against  Mr  John  Dickson.  . 

Scot,  as  assignee  by  her  father  to  a  bond,  charges  Mr  John  Dickson  to  make 
payment.  He  suspends  on  this  reason,  that  the  assignation  being,  while  the 
charger  was  wife  to  Scot  her  husband,  the  sum  belonged  to.  the  husband  jure 
mariti  ;  and  therefore  craves  compensation  of  the  like,  sums,  paid  to,  or  for  the 
husband.  The  charger  answered^  That  though  the  date  of  the  assignation  was 
before  her  husband's  death,  yet  her  father  kept. the  same  in  his  custody,  and  it 
was  not  intimated  till  after  the  husband's  death,  and  so  the  right  not  being.es* 
tablished  in  the  wife's  person  by  intimation,  could  nqt  accresce  to  the  husband, 
unless  the  suspender  would  instruct  that  it  was  intimated  before. 

Th£  L0B.DS  found,  that  seeing  the  assignation  was  now  in  thie  wife's  hands, 
they  would  not  put  the  suspender  to  prove,  the  delivery  thereof,  during  the 
marriage,  but  that  it  was  presumed  to  have  been  delivered  according  to  the 
date,  and  that  thereby  it  J>ecame  the  husband's,  jW^  maritiy  though  no. inti- 
mation wasi  in  his  time  . 

JFS?*  Die.  V.  t.p.  387,    Stair^  v.  i./.  165. ,. 


A  sum  assign- 
ed to  the 
wife  was 
found  to  be- 
come the  hus- 
band's Jure 
mariti^  tho* 
not  intimated 
by  the  wife 
till  after  hia    . 
death. 


■I  ■   ■■  iw    J      yi 


* 

1709.     July  2^. 
Dame  Jaj4et  Murray  Lady  Pitfirran   against  Mr"  Alexander  Wood, 

Chamberlam  to  the  Ead  of  Kinnoul. 

In  the  suspension  of  a  charge  at  the  instance  of  the  Lady  Pitfirran  against 
Mr  Alexander  Wood,  for  payment  of  L,  1400  contained  in  a  bond  granted  by 
him  to  the  charger,  for  the' behoof  of  the  Lady  Cultmalundie  her  daughter,  in 
lieu  of  the  compliment  pf  a  gown  for  renouncing  her  liferent  right  in  the  lands. 


No  35» 

a  bond 

£  ranted  to  a 
•ad 7  in  lieu 
of  tne  ordi- 
nary compli- 
ment of  a  • 
gown,  foe    .. 


No  38. 

consenting  to 
the  alienation 
of  her  hus« 
band's  lands, 
found  not  to 
fall  under  the 
jm  maritK 
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of  Cultmalundic,  purchased  by  the  Earl  of  Kinnoul  from  David  Dromroond 
her  husband ;— the  Lords  found  the  bond  not  compensable  by  a  bond  granted 
of  the  same  date  for  the  like  sum  by  the  husband  to  Alexander  Wood  the  sus- 
pender, ia  r«spcct  the  customary  gratification  to  a  wife,  for  her  consent  to  the 
-alienation  of  hex  husband's  lands,  commonly  called,  *  the  Lady's  gown,'  falls  un- 
der the  parapbernalia^  and  excludes  the  jiu  marki ;  and  it  hardly  consisted 
i^ith  bona  fides  in  the  suspender,  to  take  another  bond  at  the  same  time  from 
the  husband,  to  defeat  the  security  granted  to  the  Lady. 

.FqL  Die.  V.  I.  p.  387*     Forbes^  p.  550. 


%*  Fountainhall  reports  the  same  case  : 

Mr  Alexander.  Wood  chamberlain  to  the  Lord  Dupplin,  now  Earl  of  Kin" 
noul,  grants  bond  to  Dame  Janet  Murray,  Lady  Pitfinan,  for  L.  1400  Scots, 
who  being  charged,  suspends  on  this  reason,  that  be  offered  to  prove  by  her 
oath,  that  though  it  bore  borrowed  money,  yet  her  name  was  only  inserted  for 
the  behoof  of  Lady  Gultmalundie,.her  daughter  ;  and  that'being  acknowledg- 
ed, then  he  beheved  to  have  compensation  ;  for  ipssjurr^  the  money  being  the 
Lady  Cultmalundie's,  it  accresced  to  her  husband,  and  he  had  a  bond*  from  him 
for  the  equivalent  sum,  which  compensed  the  Lady's  bond.  Answered^  It  is 
very  true,  the  Lady  Pitfirran's  n^me  is  for  her  daughter's  behoof,  but  that  will 
not  prove  that  the  sum  therein  contained  accresces  to  CyAxm^Xwridxtjuremaritii 
for  it  is  offered  to  be  proved,  that  when  Cultmaliindie  sold  his  lands  to' the  Vis- 
count of  Dupplin,  it  was  agreed,  that,  besides  the  price,  he  was  to  give  100 
guineas  to  the  Lady  for  her  consent  to  the  disposition,  and  for  renouncing  her 
light  and  jointure  therein,  vfrhich  gratuity  is  commonly  called  *  the  Lady'-s 
•  gown ;'  and  this  bond  was  granted  by  the  l)uyer^s  chamberlain  to  the  Lady's 
mother  on  that  very  account ;  and  it  was  not  very  honest  to  take  a  bond  from 
the  husband,  at  the-same  time  to  found  a  compensation  to  meet  it ;  and  such 
gratuities  are  of  the  nature  of  peculium  separatum  to  the  wife,  and  are  as  much 
exeemed  from  the  husband's  ^jus  mariti^  as  her  parapharnalia  are  ;  for  what  if 
the  loo  guineas  had  been  actually  employed  to  buy  lier  cloaths,  rings,  an3 
jewels,  the  husband  nor  his- creditors  could  have  claimed  no  right  therein,  and 
no  more  can  the  husband  claim  the  money  so  destined  in  compliment  for  giving 
her  consent.  .Replied^  The  wife  can  have-no  moveable  sums,  though  hid  and 
screened  under  other  .confident  names ;  but  the  same  ipso  momento  accresce 
.  and  belong  to  the  husband.  Thb  Lords  found  this  gratification  given  for  the 
Lady*s  gown  did  not  fall  to  the  husband,  but  properly  was  her  own  ;  and  there- 
fore repelled  the  reason  of  suspension,  and  found  the  letters  orderly  proceeded 
sigainst  Mr  Wood. 

JTouniainball,  v.  z*  p*  $vg. 
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SECT,  vn: 


Money  lent  or  given  by  a  Wife* 


^35*     November.  1 7  • 


FfiNTON  against  Carnkgy; 


One  Jaraes  Fenton  pursuing  William  Carnegy  for  delivery  to  him  of  950  merks, 
\i^hich  was  giveii  by  umquhile  James  Fenton's  wife,  in  custody  to  umquhile  Mar- 
garet Hepburn,  apouse  to  the  said  William  Carnegy,  and  was  delivered  in  trust 
to  her,  being  her  kinswoman^ .  without  the  pursuer  her  husbandV  knowledge^ 
seeing  it  behoved  tabe  reputed  his  money  ;  and  the  defender  granting,  that  his. 
wife  before. her  decease  declared  to  him,  that  that  money  was  so  delivered  to- 
her,  and  willed  him  to  deliver  the  same  again  to  the  right  owner ;  but  alleged,. 
that  he. could  not  be  in  tuto  to  deliver  it,  before  the  woman's  testament  were 
confirmed,  whQ  deppsitated  it ;  and  that  he  might  thereby  lawfully  be  exonered^ 
thereof.     Thj^  Lor2>s  repelled  this  allegeance,  and..foui}d.na  necessity  of  con< 
firmation  pf .  the  wife's  testament ;  but  that  the  husband  might  challenge  and . 
pursue  for  any  money  given  out  by  his  wife  stante  matrimonioy  as  for  his  own^. 
proper  money ^  given  out  during  their  marriage  by  himself. 

Fol.  Die.  V.  i.^.  388.     Dune,  p.  779. 


No  39. 

Money  lent 
or  deposited 
by  the  wife 
during  the 
matria^c,  be<* 
longs  to  the  > 
husband,  and 
he  may  pur- 
sue for  it  in 
his  own  Qtae* 


1727.-   January  y:i.        '^Rigo  ^^z/;?//  Cunningham,.'. 

Mr.  Rigg's  Lady  having.:granted  bond.to  Enterkin's  Lady  on  the*  narrative. of 
borrowed  money,  of  which  bond  she  afterwards  made  payment;  the  Lords 
found  that  the  money  which  .Mr  Rigg!s  Lady  paid  .to  the  Lady  Enterkin,  was . 
Mr  Rigg  her  husband's  money ;  and.  that,  therefore  action  of  repetition  wa^ . 
competent  to  Mr  Rigg  for  the  same ;  though  it  was  argued  to  be  against  equity^ . 
that  a  husband  should  be  entitled  to  repete,  when  he  is  not  able  to  condescend  up-  . 
on  any  of  his  money  intromitted  with  by  his  wife,  at  that  or  any  former  time* . 
Sec  ApfiNDix . 

Fol.Dic^Vn  I. /iS??^  . 
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SECT.    VIIL 


Goods  pecali^r  or  Piersoaal  to  the  Wife. 


"^041* 

Tb«  wife'i 
para]Aonalift 
U\\  not  sui 


Ho  42. 

The  vifp's 
paraphernalia 
cannot  be  at- 
tached by  the 
husband's 
creditors. 


1582.    June.        The  Mistress  of  Gray  against  The  Mastir. 

The  KGstress  of  Gray  paroued  the  Master  thereof  for  the  detainitig  firae  ker 
certain  chains,  rings  of  gold,  and  certain  other  things,  whilk  appertained  to 
the  ornament  of  her  hedy  6t  qua  JucpwU  dt  tmmdo  mulieM.  It  was  alhged  by 
the  Master,  That  he  had  sold  and  smaakied  the  same  quia  fidt  dwninus  omnium 
bonorum  stante  matrimoniQy  and  chains  end  rkigs^  could  not  he  keldea  de  mundo 
muUebri.  To  this  was  answered^  That  they  were  proper  to  be'Called  paraphernalia 
ipta  dotis  causa  vel  una  cum  dde  daniur  uuoribus  w  in  L.  9.  Sec.  a.  D.  Dejuredotiwn  ; 
and  so  they  might  no  more  be  taken  awayivom  her  than  herceajuoct  fee  or  terce 
without  her  own  consent,  et  quajkerunt  de  mund0  muUebri^  vide  X>»  De  auro  et  or- 
gento  L  3.  13.  C^  17.  The  LoRDsfoand  by  interlocutor,  that  the  Master  ought  to 
restore  again  to  hia  wife  the  gear  libeAed,  and  might  not  dispone  upon  the  same, 
because  they  appertained  to  the  ornaments  of  her  body. 

Fol.  Die.  7f.  i.p.  388,    Cb/w7,  MSi  ^.  333. 


1610.     June  23. 


Davidson  against  Maccubik. 


The  husband  being  addebted  in  sums  of  money,  and  the  creditors,  for  pay- 
ment thereof,  arrested  his  wife*i3  jewels,  the  Loaps  inchaed  to  sustain  the 
arrestment,  albeit  the  wife  alleged  that  they  were  hep  own  proper  orna- 
ments, and  pertained  not  to  her  husband,  aor  would  come  under  his  testa- 
ment; because  the  Lords  thought  her  clothes  were  pcoper  to  herself,  but  that 
«he  could  not  have  superfluous  jewels,  and  her  husband's  creditors  want  their 
just  debt.  Thereafter,  upon  the  a7th  June,  the  most  part  of  the  Lords  found. 
that  the  wife's  jewels  and  ornaitents  could  not  be  aneeted  tier  poinded  for  her 
-husband's  debt,  but  were  ^properly  lier  own,  and  pertained  no  way  to  the  hus- 
band. The  clerk  of  register  alleged  the  Chapter  of  the  Majesty  to  this  pur- 
pose, and  a  practick  of Boyds,  and  'another  of  one  Dempster.    Jungland, 

Fostersalt,  and  many  others,  were  of  the  like  opinion  ;  albeit  some  of  the  best 
maintained  the  contrary/rwj/r/?- 

ioL  Die.  V.  I.  p.  388.     Hadding^i,  MS.  No  1915. 
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•\  t  ..  ..<  ».*■  ** 

i6i$.    February  17.     -  Eakl  of  LEviN''it£'drnst  KfoNtCK»fERT.  ' 

■  A  WOMAK  gifting  away  her  paraphcrmarta  upon  deathbed,  and  the  same  being 
qoarrelled  by  her  heir,  as  in  his  prejudice,  by  laying  the  burden  o  the  m'^ve- 
flble  debts  upon  hiiti,  the  Lords  sustained  the  donarioii,  seeing  paraphemaUa 
4rre  not  subject  to  the  heir's  relief  of  moveable  debts  as  Dther  moveables  are. 

'/b/.  JDiV,  7'.  !./•  388*    tk  Falconer » 

%♦  See  this  case,  No  41.  p*  3217. 


*^*  FQuntianhaU  reports,  the  same  case  : 

26S3*  yanuary  i*j^^^l»  the  debate  between  the  Earl  of  Leven,  second  son- 
to  my  Lord  Melvill,  and  Mr  Francois  Momgom^ty,  for  red  icmg  the  cQntiact 
matrimonial  between  Mr  Francis  and.  the  late  Countess  of  Leven-  to  whom  the 
Earl  is  now  heir,  upon  minority  atid  le.sion«  it  comait^ing  most  exoibitaMt  pn-vi-^ 
sions,  of  lo^oao  merks  of  a  free  annuity  during  his  hfetime,  out  of  a  ciaz>  and 
burdened  estate,  though  his  own  patrimony  of  50,000  merks  returns  bac]c  tp 
him  ;  so  that  he  brought  nothi/ig  in  to  defray  debt,  or  to  compense  so  vast  a' 
donation.  7,d$,  It  was  notourly  known  to  physicians  and.others,  that  the  poor 
young  lady,  by  infirmities,  and  universal  distempers,  was  altogether  improper 
and  im:apable  of  marriage,  or  conception  of  children,  and  was  compelled  and 
forced  thereto  by  ber  uncle  the  Duke  of  Rothes,  then  Chancellor.— —What 
things  do  hinder  or  incapacitate  a  woman  from  conceiving,  or  make  her  impo* 
tent,  see  PauU  Zacb.  ^ast.  medicorl^al.  torn.  !•  p.  J42,  l^c.  They  cited 
in  behalf  of  the  Earl,  that  she  being  minor,  and  wronged  by  her  curators,  be, 
as  heir,  might  reduce  the  contract,  /.  9*  \  i,  et  U  48.  D.  Be  minor,  ell.  44.  D. 
Bsjur.  dotium.  And  for  Mr  Francis  were  cited,  /.  1 1;  \  3,  4,  5.  /.  24.  \  r.  et 
/.  44.  Z).  Be  minor.  Authentic.  Cod.  Unde  vir  et  uxor.  Pinnius^  ad  §  2.  Instit.  Be 
curator,  and  Buarenus,  qui  tria  ponit^  to  infer  restitution  :  imo^  Minorem  esse^ 
2dOt  Lasum.  ^tio,  Lubrico  ftatis  captum  esse^  See  also  4ch  J^ly  1633,  David- 
son against  Hamilton,  voce  Minor. 

In  this  debate  it  was  granted,  that  tutors  and  curators  could  not  transact  their 
minors  concerns,  where  theie  was 'not  lis  pendens^  or  a  seen  hazard,  and  that  in 
such  dubious  cases  they  were  allowed  ;  and  it  would  be  chargeable  on  them  as 
negligence,  if  they  did  it  not;  and  that  the  Viscount  of  O'xenford's  curaors 
transacted  with  Lauderdale,  and  gave  him  a  composition  to  redeem  the  plea 
anent  the  tcinds  of  Cousland  ;  and  Sir  James  Anstruthcr's  son's  tutors  agreeing 
with,  the  Clerk-register  in  December  last,  anent  the  nature  of  his  gift  of  being 
clerk  to  the  bills,  and  if  he  might  substitute,  were  rational  and  allowable  tran- 
sactions in  law.— But  what  tutors  ani  curators  do,  must  be  ratioAaL  necessary 

VdL.XIV.  3^0. 
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No  43*       <^d  profitable  deeds  to  the  minor ^That  tutors  nosmunquam  possutU  trann^ere 

is  clear  from  the  Dectpcsj  aad  it  wexe  bard  tp^  ka^vv  a  hu#ba<id  ^^rd^scercim 
egestate,  after  the  dissolution  of  bis  marriage  with  a  rich  heretrix,  with  whom 
he  expected  tbejn^  cuarialkadt^  but  there  boin|;  xux  chi^reR  piC9cr^^. betwixt 
them  heard  hraryant  and  giving  si^m/m  vitaU^  (hat  then  he  ^ojuld  h^iper^otbiog*. 
9ut  the  King's  Advocate  affiri^ed  our  law  bad  prx)Tided  bii^np^l^g  JQ  soch  «^ 
case  1  and  if  he  shxmld  ciave  aa  alimen):  ov^t  of  bei  estate  after  htt  death,  it 
^ould  not  be  granted,  because  f^r  hisi  encouragement  and  recompense,  he  had 
the  present  possession  during  her  life,  and  he  had  his  hope,  hazard,  and  expec- 
tation  of  the  curiality.  ^  The  Leans,  op  the  kSltli  Jiami^»  before  answer,  or- 
dained both  parties  to  adduce,  before  the  Lord  Drumcairn,  a  mutual  probation 
what  was  the  condition  and  rental  of  the  estate  of  Leven  at  the  time  of  the 
late  Countes:>'s  marriage  to  Mr  Francis  in  1674,  aiid  what,  were  the  debts  and 
burdens  then  affecting  it,  to  the  intent  they  might  consider  if  her  curators  had 
committed  any  devastation,  dilapidation,  or  dissipation,  hy  granting  irrarioaa], 
high,  and  exorbitant  unequal  provisions,  in  favours  of  Mr  Frandis,  beytodF 
what  the  estate  codld  bear;  that  they  might  modify,  lessen,  or  rectify  the 
matrimonial  provisions,  if  they  saw  cause.*  For,  though  our  law  does  not  re- 
quire a  precise  equality  inter  do^m  ft  donarionem  propier  nmptkti^  tts  the  Roman 
law  did ;  yet  if  there  be  any  disproportion  amounting  to  a  lesion  in  re,  our  law 
both  has,  and  doth  repair,  such  debording  advantages  taken  (^minors  in  their ^ 
contracts  of  marriage. 

1683.  f>4rff/iry  ar.— Bfetwecn  the  Earl  of  Leven  and  Mr  Francir  Mont- 
gomery, who  craved  all  the  bygone  rents  and  moveables  of  the  Countess  of 
Leven,  as  falling  under  his 70/  mariti,  and  that  without  being  liable  for  the  debt 
which  was  not  established  against  him,  nor  the  security  renewed  during  the 
aCanding  of  the  marriage,  and  therefore  ought  to  carry  away  these  whole  move- 
ables free  of  any  debt  heritable  or  moveable  whatsoever,  the^  mariii  being  a 
legal  assignation,  and  making  him  ipso  memento  nupttarum  domhtux  omnivm  mobi^ 
Hum  uxoris  ;  that  quoad  these  he  had  not  a  naked  administration  and  curatory, 
but  plenum  et  ahsohaum  dominium  to  dispose  pro  libito,  eti^m  prodigere  et  dissi^ 
pare ;  an  uncontroulable  atnd  unaccountable  power,  which  seems  justly  to  be 
given  him  by  law,  imo,  Adsustinenda  oner  a  mairimonii',  ido.  In  compensation 
of  the  risk  and  haxard  he  runs  in  being  made  liable  for  all  her  debts  pro  inter^ 
esse,  if  they  be  made  real  or  personal  against  him  stantt  matrimonio,  by  poind- 
ing, apprising,  denunciation  to  the  horn,  or  by  an  innovated  renewed  security  ; 
but  if  it  come  not  to  Ultimate  diligence  before  the  dissolution  of  the  marriage, 
the  husband  is  absolutely  free,  as  appears  from  many  decisions.     F}d.  23d 

January  1678,  Wiikie,  Div.  2.  Sec.  2.  b.  t. -And  further  it  was  argued^ 

That  the  71//  mariii  is  wronguoiisly,  and  bjr  a  mistake,  compared  to  a  societar 
or  comTnunio  bonSrum  ;  for  if  that  analogy  were  exact  and  just,  then  the  husband 
could  not,  te  the  prejudice  of  th^  wife,  give  any  of  the  goods  away  during  the 
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tftanding  of  the  lOckiFi  without  the  other  krotktitmr'a  coiideift ;  which  y«^  he       No  4|i 

nay  do ;  «q    thftefure  Berir^ndus  Argeottteos  ad  comsuftud.  Britan.'^\k  as  this 

^amomni^^  cmfuetu^nUfia  (which  we  have  homhved  from  the  Frerich  lawTcnl) 

js  only  camnmnh  urns  e$fruifi9m^  ti  mn  domimi ;  and  bj  the  paraUei  of  the 

>otber  rights  resulting  from  the  dissolution  of  the  marriage,  yiz.  the  terce  and 

courtesy,  as  they  afefiee  frotn  pftytng,  debts^  so  ought  this  iuterest  of  tfie/H/ 

ifuviii  to  be ;  and  it  is  (x>  argutoent  A9t  tfae;/nr  rdicta  is  only  considered  aftor 

the  deductk>n  <^  dobcs,  ^go  the  jns  merits  should  be  the  same,  because  ^md 

^Hnet  h  ut^o  p^r^i^ectiwrum  Hnert  de^cf  rt  in  abero  rclat9,  as  if  the  brocami  id 

tanttfm  nostrum  est  gued  dedu^  src  mlieno  sui^trcst  held  here     For  was  there 

•ever  a  testsmem  m  Scotland,  where  allowance  wis  either  sought  or  granted  bjr 

the  cQmmissairies,  out  of  the  imrentory  of  the  free  gear^  of  due  debts  owing  by 

the  wife^  but  onjy  of  the  husband^!*  debts? 

On  the  other  band,  it  was  dkged  for  ti»e  £^1  of  Lcrea ;  That  Mr  Fraacis'f 
jstr  marjdi  stood  still  nfiiected  with  his  Lady^s  cnoveabk  debta^  which,  by  the  act 
of  I^rL  1503,  jBUSt  be  pwd^iiia  /o^^  out  of  the  ^iccutry^  ere  the  heir  cau  be 
f eached ;  et  icust  the  heir  bar  bis  relief  ^Mod  <hcse  debts :  That  the  husband's 
fiOWftr  is  biK  1^  cttr^eia^  and  tbe  division  at  the  dissoluttoa  of  the  9ociet>  must 
be  with  respect  10  debta^  aa  GudfUtms  drjare  nroiss.  Hb  i.  caj^  7.  and  uU  are 
elear,  tfa^t  it  i$  oakawo  moiilivm  et  am  alieni  fommum,  el^  Jus  cr^diioris  situi 
^to  iU^4A  i^  0^rrifQsstlk  by  her  maimge ;  and  by  the  sudden  dissolutioi^  uf 
it  by  her  4^*th  after  #  yead'i  Ending,  c^  tl)e  credlitors  copld  do  dihgencc,  eon^ 
4r^ /<f.  II'  D.Df  regtdis  juris ;  and  that  tb^e  XntOROs^  on  the  1  st  of  February  1662^ 
Cunningham  and  Dalma^y,  Dtv.  a*  Sec.  v.b^U  found  the  wife's  debt  exhausted, 
and  absorbed  tS\^jusmfiriti,\  and*  in  1675,  Thin  and  Ma&terton,  %Hice  Pritixxgho 
Debt,  a  disposition  omnium  bonomm  was  found  fraudulent  in  prejudice  of  the  wife's 
thrd,  and  her  creditors ;  tfr/s,  tfee  j^g  m^riti  is  not  a  title  whereon  to  nube 
absolute  and  gr^tdiito&s  dispositions  at  his  pleasure  ;  and  Abraham  a  Vesel,  in 
iia  T»ctat.  rf<  x^diftQti  p^njugeAiM  is  of  the  aanie  mind.  Then  for  the  jewels  it 
^as  alkgfd  by  L^vcn^  The>  fell  not  under  xUf^jus  muriti,  but  that  ^ach  o*  them 
being  a  separate  species  or  lu^id,  tbey  f«ll  as  heirship  to  him  as  heir,  2da^  For 
the  gioai  jewel,  cahed  the  }es/*^cl  of  the  family,  gpified  to  Hlexa  .der  Le^ly,  first 
Earl  of  Leven,  when  a  General  in  Germany,  by  Gustavus  Adolphus  KLin,;  of 
Sweden,  it  was  not  only  heirship,  but  by  his  testament  he  had  prohibited  to 
alienate  it  extra  familiam,  but  to  ref?>ain  a$  a  jewel  of  the  house.  Answered  fot 
lyir  Francis,  \  hat  in  all  the  roils  of  the  co]iBmis4^iots  of  hetrshp  na  )veable  goods,^ 
none  of  them  mentioned  jewels  ;  and  th^  reason  was  this,  because  the  relict  g^< 
them  always  z^htxjocaim  -dn^ p in^bernalia.  2(fc,  This  is  but  a  nudum  pracqp^ 
ium  de  non  aHetuind^t  which  does  apt  impedie  transmission,  v\ithout  there  were- 
a  peiialty,  or  an  irxitanf  clause  in  cape  of  contravention  adjected;  \\  hich  is  not- 
here.  This  subtilty,  which  I  an  sare  £arl  Alexander  ne.v«r  dreamed  ot\  is 
founded  in  L  38.  f  4-  arvd  I.  39.  D.  Deli^fdis  3.— This  gteat  cause  was  advised 
on  the  aytip  February  1683.    And  the  Lords  found,  that  the  contract  ot  nuuw 
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Ho  43.       riage  between  JMr  Francis  and  fais  Ladj  coolil  hot  be  quaSrrelled  oir^fhkf  pre- 

tencc,  th»t  the  Lady  was  tbcn  minor,  and  her  durat<sr»  hiad  ttansfeeted  for  the 
hazard  of  the  courtesy,  and  ghren  bim,  hi  that  uncertainty,  7000^  merles  by 
year  out  of  the  estate,  besides  the  annurirent  of  his  owh  portion,  making  in  aS 
xo,ocomerks^rtfn»aOT  during  his  lifetime;  and  found  the  said  proyision  not 
•exorbitant  J  reserving  action  ^to  the  Earl,  as  thie  Lady's  heir/ agmn&t  the  cura-- - 
tors  pro  damno  et  inUresse,  if  they  have  maiversed,  with  thelr^defencfes,  as  accords 

of  law. But  in  effect  the.  Lords  found  the  curatots*  transaction  no  ttalversa*. 

tion ;  and  found  her  bond  for  L.  ib^dco  Scots  coiUd  not  aflfect  the  heir^  estate 
Mr  Francis  getting  the  plenishing  bought  therewith;  and  found  the  whole 
Hrrears  due  by  the  tenants,  the  time  of  Mr  Francises  marriage,  fell  under  hi^. 
JUS  mariti ;  and  that  he  has  right  to  thecn,  and  all  the  moveables  >rr  maritf, 
without  being  liable  to  the  debt,  except  subsidiarie  et  s^4nindt>  h^  per  temedimk 
fxtraordinarium,  the  heirs  and  executors  of  the  late  Countess  bis^^Ltd^  bfeJng 
first  discussed ;  and  if  it  could  not  be  so  recovered  from  them,  then  Mr  Ftaat 
cis'syicf  mariti  would  be  liable  to  the  Creditors  in  the  next  phce :  As  also  found 
the  disposition  made  by  heron  death-bed  could  not  prejid^e  the  i^Iief  due  to 
the  heir  out  of  the  defunct's  executry,  (though-  relief  is  a  p^cs^KUa)  obiigemefil,) 
even  though  it  was  confirmed  by  oath;  which  oath  being  on  deatk^bed,'  coald 
only  bind  herself,  but  not  her  heir ;  and,  last  of  all,  found  tlie  Crovtfn  df ^Swe^ 
den*s  jewel  unalienable ;  but  found  all  the  rest  of  the  jewels  b^na pampberna 
and  so  disposable  by  the  Lady ;  and  that  he  had  riot  lost  his  liferent  proviMon"^ 
by  not  changing  his  name,  and  assuming  the  name  and  arms  of'  \jdi\f^  that 
irritant  clause  in  Leven's  taikie  not  extendirig  to  liferenters^  hue  to  fiars    viz. 

his  children  with  the  Lady,  if  he  had  had  any. Leven  and  his  father  in^ua  at 

least  muha  petebant,  ut  aJiquid  aquum  auferrent.     For  it  bad  been  more  equal  in 
them  only  to  have  craved  a  rectification  and  mitigation,  and  not  a  total  reduc- 
tion  and  annulment  of  the  provision  of  the  contract  matrimonial.     But  the 
lords  abated  nothing  of  it.     Mr  Francis  declined  CoUintoh,  on  the  act  of  Parlia- 
ment 168 1,  cap.  13.  against  uncles  in  affinity  to  bo  judges,  as  well  as  in  consan- 
guinity ;  for  my  Lord  MelvilVs  mother  was  the  present  Lady  CoUinton's  sister 
and  so  he  is  husband  to  Levetfs  grand-aunt.     But  Tarbet,  clc»k-register  sat' 
because  he  is  only  cousin-german.     The  words  of  this  interlocutor,  as  it  was 
dictated  to  the  clerk,  were:    *  The  Lords  find,  that  the  great  jewel  gifted  by 
the  King  of  Sweden  must  belong  to  the  family,  and  that  this  jewel  is  the  heir* 
ship  jewel ;  and  that  the  rest  of  the  jewels  are  not  heirship  moveables ;  and  that 
the  Countess  might  dispose  of  these  jewels,  as  being  paraphernalia  on  death- 
bed, in  prejudice  of  the  heir's  relief  against  these  jewels  :  And  find,  that  the 
heir  cannot  be  prejudged  of  his  relief,  by  the  discharge  and  disposition  given 
by  her  on  deathbed;  and  that  the  Countess  her  oath  ratifying  the  same    is 
personal,  and  cannot  prejudge  the  Earl  of  Leven  her  heir  of  bis  relief  against 
the  same :   And  find,  that  thtjut  rnarUi  is  not  burdenable  with  the  wife's  debts 
but  only  subsidiarie  as  a  remedium  extraordinarium^  after  discussion  of  tbe  wife's 
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y 

heritable  aiid.  moveftble  attte,  introdoced  in  favoiirs  of  creditors,  that  thejr  may       No^43. 

"Bot  *be  losers  :    And .  find^  that*  Mr .  Francis  Mootgomery  mast  have  the  move* 

^les  purchased  .with  the  L.  io,ood  .not  to  be  accoiintedzin  the  executrj ;  aiid 

that  the  Earl  of  Levenvought  tabe  free  of  thtL.  10,060  appointed  and  allowod 

by  the  said  c(»itract»  for  buying^  of  moveables  and  furniture  :    Andfiody  that 

tha^  Countess,  aVbeit  a  minor,  might 'give  a  competent  provision  to  her  husband 

for  his  liferent  use,  and  might  transact  the  courtesy  :  And  also  find  the. provision 

in  favours  of  Mr  Francis,  in*  the  contract  of  marriage,  was  not  exorbtlant ;  and  . 

therefore  sustained  the  same.    See  Tailzie.  ^ 

Fountainball^  v.  i,  p.  206.  y  220. 

*^f  Haccarse  reports  the  same  case  : 

•    1^553.;    Mdrcb. — Br  contract  betwixt  the  Countess  of  Leven,  heretrixv  and  ; 
Mr  Francis  Montgomery,  it  was  provided,  among  other  things,  That  Mr  Fran-  . 
CIS  should  be  restricted  to  th6  barony  of  Inchleslie  during  his  life,  the  portionr 
of  50,000  merks,  brougbt  by  him  to  the  family,  should  return,*  in  case  of  a  ; 
dissolurion  of  the  marriage  without  children,  he  paying  in  the  annualrent  there- 
of to  the  estate  during  his 'life,  and  that  the  Countess  should  furnish  L.  10,006  ^ 
for  the  boying  of  plenishing ;  besides  these  provisions  by  way  of  Contract,  he 
hid  right  jure"  marttv  to  the  rests  of  two  or  three  yeafs  lying^  in  the  tenant?  . 
hands;  and  the  Countess,  on  death  bed,  disponed  to  him  her  share  of  plenish- 
ing,^ goods  and  gear,  and  others  failing  to  the  heirs  by  Her  decease,  and  ratified  •. 
the  said-disposition,  tagethefr  With  the  contract,  judicially' and  upon  oath  at  the.  ■: 
same  time. 

Of  this  contract  reduction  was  raised  upon  minority  and  le^iorr,  in^sofar'as  - 
the  provisions  contained  in  the  contract  were  exorbitant,  considering  the  great 
advantages  he  bad  by  the  yw  m^/i,  and  the  great  burden ~  upon  the  estate;  . 
2d0y  The  curators  were  in  doh  to  give  way- to  the  marriage,  seeing  the  Lady  • 
was  a  valetudinary  arid  sickly  woman.     3//^,  Thtyv^tre  in  dolo  to  grant  a  cer- 
tain settlement  of  lands  in  lieu  of  the  contingent  yea  scarcely  possible  casualty 
of  courtesy,  it  "being  improbable  .that  the.  Lady   would  have  any  children,  in   , 
respect  of  some  natural  defects;  and. were  such,  a  power  indulged  to  curators, 
to  transact  upon  doubtful  events,  they  might  easily  ruin  their  minors.    4/0,  The' 
disposition  on  dbath-bed  cannot  prejudge  the  heir,  as  to  hfs  relief  of  moveable 
debts,  and  is  as  much  contrary  to  the.  law  of  death-bed,  as  if  the  defunct  had   . 
granted  bonds  in  lecto  to  affect  his  heritage  ;  nor  can  the  oath  and  dutbent.  sa* 
cramenta  puberurn  hinder  the  defunct's  heir  to  quarrel  the  obligements  in  the' 
contract  inter  vivos^  the  oath  being  no  tie  upon  heirs,  but  only  a  personal  bond    . 
upon  the  defunct's  conscience  not  to  alt^r ;  nor  yet  can  it  bind  the  heir  more, 
as  to  the  death-bed  deed  against  a  public  law  for.  securing  of  heritage,  th^n  if 
the  defunct  had  in  lecto  agritudinis  disponed  lands,  and  sworn  not  to  revoke  the 
deed.     5/^,  The  heir^has  heirship  out  of  each  sort  ef  the  jewels,  which  couUK 
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No  4.^.      <iiot  be  disfxitied  on  deat1i-bed«    Sto^  The  Jm  nartireBtkiiut  ddriid  acainst  the 

vnfafs  creditor^  in  fuantwn  the  husband  is  t^upkHQf-  factm^  especiailj  qmai 
the  onuplifted  rents ;  and  so  Gunninghaoi  amtra  Dalmahoj,  Dtr.  2«  Sec.  3; 
b.  /m  a  husband  was  ibund  liaUe  to  his  drccased  wife's  debts  in  fuantum 
lucratus^  though  diligence  . -had  not  been  doue  against  the  husband  during  the 
marriage;  and,  as  the  wife's^  rdict^  is  reckoned  deducHs  mariii  deUtiSfM 
fthe  husbanS's  jny  mariii  sbo  rid  he  with  deduction  of  her  debts. 

'  It  was  a/^fi^ri for  the  defender;  That  marriage  being  onerous,  and  seeing 
the  minor  might  hare  solemnized  it  without  consent  of  her  cucatacs^  the  legal 
prQjrtsions  (X  jusmarki  and  courtesy  cannot  be  called  exorbitant;  and  albeit, 
in  the  present  case,  there  may  seem  to  be  some  circumstances  disadvanta>>eous 
to  the  Lady,  yrt,  in  general,  the  le^al  provisions  in  favours  of  husbands  are  but 
•rational,  especially  in  relation  to  heiresses ;  wives*  legal  provision  of  tercos: and 
thirds  being  great  priyileges,  and  the  husband  being  made  liable  to  all  hi^^ife*! 
debts,  though  never  so  great,  and  though  he  had  not  a  sixpence  with  her,  if 
^tahlished  against  her  during  the  marriage  ;  and  law  considens  the  interest  of 
husbands  and  wives  in  general ;  and  though  lesion  sndy  be  sometimes  consider- 
ed with  respect  to  the  wif^^'s  creditors  ab  ante^  it  can  a^^ver  be  considered  witk 
respect  to  her,  her  hein,  or  executors,  in  respect  of  whom  the  marriage  i&  one« 
rous,  though  it  were  for  a  hundred  million.  %do^  Women,  though  unfit  to  beat 
children,  may  marry  without  consent  of  their  curators;  and  sq  it  was  to  no 
purpose  for  the  curators  to  have  opposed  the  marriage,  yio^  Curators  may 
transact  rationally,  as  in  this  case,  tliough  eventually  the  transaction  prove  pre« 
judiciaL  4ta,  The  disponing  of  heritable  rights  in  Icct^,  whereby  essecutoxa 
might  be  prejudued  of  their  relief  of  the  heritable  debts,  hath  not  been  quar«^ 
rell^-d ;  so  neither,  e  contra,  is  the  dearth-bed  disposition  of  moveable  lights 
quarrellable,  upon  pretence  that  the  heir  cannot  be  prejudged  of  hk  rdirf  of 
moveable  debts ;  and  the  law  of  death-bed  respects  only  heritage^  and  not  the 
alienation  of  moveables,  which,  by  the  common  opinion  of  lawyers,  the  heir 
cannot  revoke,  and  so  contristari  unimam  ^funcii.  5/^  All  jewels,  though  of 
different  figures,  v\%.  rings,  ear-rings,  pcnJenti^,  bracelets,  &c.  are  to  be  considered 
but  as  one  species;  lind  so  the  iieir  has  but  his  choice  of  any  of  them  for  aH» 
6/0,  A  husband  cannot,  after  dissolution  of  the  marriage,  when  his  interest 
ceases,  be  liable  to  p  ly  his  w  ifc's  debts,  either  out  of  his  own  estate^  or  out  of 
the  subject  of  his  jus  maritj\  which  is  then  confounded  with  his  own  estate^  un- 
less it  were  really  affected  by  apprising  or  decreet  of  forthconwog ;  and  th ou.^h 
a  husband  has  been  found  liable  to  his  wife's  creditors,  in  quantum  ludotui,  that 
is  only  rrmedium  extraordinarium,  that  creditors  migltt  not  be  disappointed; 
and  here  they  are  in  no  hazard,  there  being  a  sufficient  hen  table  estate.  Agam, 
•it  the  wife  might  have  assigned  gratuitously  at  the  time  of  tbe  contract  of  mar- 
riage, wit!  out  being  quarrelled  upon  the  act  of  Parliament.  i6ait  she  not  be- 
in  r^  then  bankrupt  i  the  legal  and  onerous  assij^nation  by  marriage  is  fcrlcss 
iquarrellable. 
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,'  Thb  LoRM-fimndf.  V  That  tfaercontracl  was  not  qu&rreUable  bjr  the  minor's  No 
hciR,  npoo  the  bead  of  ^e^oci/'  Here  the  curatort  were  not  called  as  defenders; 
f(nd»  if  they  bad  been  called^  the  Lords,  inclined  to  find  the  transaction  rational 
f0ruilio,  though  creatually  prejudicial  ;  jthe}^  found,  "  That  the  wife^s  oblige.- 
ment  to  advance  and  paj  L.  iq,oqo  for  finrniture  was  an  exorbitant  clause,  see- 
ing the  httsband  was  Ttable  ad  onera  matrimonii  ;  but  allowed  him  the  whole 
furniture  bought  with  that  sum*  They  found  also.  That  the  deatb-bed  dispo-* 
sition,  though  confirmed  hy  oath  judicially,  when  the  granter  was  in  lecto^ 
€i>uld  not  prejudge  the  heifs  relief  of  the  moveable  debt,  (as  was  found  in  Mr 
George  Blair's  case,,  see  Appendix  ;)  but  that  jewels,  which  are  paraphernal 
lia,  might  be  disponed  on  death-bed  in  prejudice  of  the  heir's  relief  of  debt  y* 
whoch  seettis  irregular,  seeing  the  jewels  are  liable  for  her  debt  in  her  life«  and 
confirmable  as  a  part  of  her  e^ate. 

The  Lords  did  not  determine  whether  a  minor's  heir  might  revoke,,  not  with* 
standing  his  predecessor's  oath  to  the  contrary;  but  they  found,  ''  That  the 
best  jpivel  only  of  the  whole  belonged  to  the  heir  as  heirship,  and  that  huabands, 
after  the  marriage,  are  only  liable  for  their  wife's  debt  in  quantum  locuplethres^ 
M?irinudium^extraordimirium^JCQm^idat  only  tp  her  creditors  where  she  has 
na  other  real  or  personal  estate,  and  not  to  heirs  and  executors."  And  Sir 
James  Ounningham's  case  was  special ;  for  he  had  an  assignation  to  the  mails  ^ 
and'  duties,  which  were  claimed  to  fall  under  the  jus  mariiij  and  then  the  Duch^ .  - 
ess  bad  no  other  estate  bat  what  was  in  the  person  of  Mr  Dalmahoy, 

Harcarsffj  (Contracts  of  Marriage.)  No  356.  /^.Sp. ;- 


♦^*  Sir  P.  Home  abo  reports  this  case :  . 

By  contract  of  marriage  betwixt  Mr  Francia  Montgomery  and  the  Counted  *» 
of  Lcven,  witheonscnt  of  her  curator,  Mr  Francis  being  provided  to  the  life- 
rent  of  the  hail  estate  of  Levcn  if  there  should  be  children  of  the  marriage  ;   : 
and  in  case  of  failing  of  children,  he  was  only  provided  to  the  half  of  the  rent 
of  the  barony  of  inchlcsly,  worth  10,000  merks  a-year ;   and  Mr  Francis  was^ . 
obliged  to  pay  the  current  annualrent  of  the  debts  of  the  family,  both  during 
the  marriage,  and  in  case  his  liferent  of  the  hail  estate  did  take  place .;   and  it  • 
was  also  provided,  that  if  by  decease  of  the  Lady  Wemyss,  the  landb  iiferented  - 
by  her  husband  fall  into  the  family  of  Leven,  Mr  Francis  should  not  have  right 
to  the  mails  and  duties  thereof,  but  they  should  be  applied  for  payment  of  the 
the  principal  sums ;  and  contains  a  tailzie  of  the  estate  in  favour  of  the  heirs  of  . 
the  marriage  in  the  first  place,  and  that  Mr  Francis  and  lus  heirs  should  assume 
and  carry  the  name  and  arms  of  Lesly  and  family  of  Leven  ;  and  in  case  they  . 
should  do  the  contrary,  ipsofacto^  to  amit  and  tyi>e  the  benefit  of  the  ^id  tail- 
zie;  as  also  bears  this  provision,  that  Mr  Francis's  liferent  of  the  barony  of 
Inchlesly,  should  be  in  satisfaction  to  him  of  the  right  of  courtesy,  if  the  same- 
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No  43^    t  Ad  sexist ;  and  on  the  other  part,  Mr  Francis  was  obliged' to  'adrance  and  furnish^ 
<  cot  of  his  own  proper  estate,  the  sum  of  50,000  xnerks,  at  the  fiiit  term  alter 
tny  Lord  Kenmuir's  decease,  for  payment  of  the  debts  of  the  family,  and  which 
-  was  to  be  repaid  to  Mr  Francis's  heirs,  in  case  there  were  no  children  who  should 
happen  to  survive  the  Countess  their  mother ;    and  Mr  Francis  being  infett  un- 
der the  Great  Seal  in  the  foresaid  liferent,  pursues  a  decla.ator  against  the  Earl 
of  Leven,  the  Lady  MelvilPs  second  son,  j^io  whom  the  esiate  was  taihied  fail- 
ing  of  the  Countess,)  and  the  Lord  Melvill  his  father,  of  the  right  of  liferent 
and  barony  of  Incfalesly,  and  that  he  is  preferable  to  any  adjudication-  led  d£ 
the  said  lands,  at  the  instance  of  the  Master  of  Melville  or  the  crediti^rrof  the 
estate  of  Leven,  Mr  Francis's  infeftment  being  prior  to  any  adjudicatioo  or  dili« 
gence  used  against  the  said  lands;  and  that  it  may  be  found  anddedared,  that 
the  sum  of  L.  10,000  which  was  advanced,  and  furnished  by  rLauchlan  Lerij 
the  Chamberlane,  :for  buying  of  furniture  for  the  house  of  Balgpnie  belonging 
to  the  Countess,  and  for  which  there  was  a  bond  grafited  by  the  Cou^itess,  wicii 
consent  of  Mr  Francis,  her  husband;  which  debt  must  affect^  the  estate,  con« 
form  to  a  provision  in  the  contract  of  marriage  aAawing  Luio.ooo  to  be  expend* 
ed  in  buying  of  the  furniture,  and  declaring  the  ^ame  should  be  a.  burden  upon 
the  estate  ;  and  the  Earl  of  Leven,  as  heir  of  taihte, '  having*  raised  a  reduction 
of  the  contract  of  marriage  upon  these  reasons,  which  be  repeated  by  \iay  of 
defence,  that  the  contract  of  marriage  was  entered  into  by  the  Countess  When 
she  was  minor,  to  her  enorm  hurt,  and  lesion,  in  so  far  as  the  debts  of  the 
family  being  so.great,  did  nearly  exhaust  the  whole  rents  of  the  estate ;  yet  there 
were  great  exorbitant  provisions  made  in  favour  of  Mr  Francis,  he  being  provid- 
ed to  the  liferent  of  the  whole  estate,  if  there  were  children  of  the  marriage, 
without  being  obligc^d  to  alimenrthe  children ;   and  albeit  fhere  were  a  quorum 
'of  the  curators  consenting  to  the  contract,  yet  they  were  picked  and  oveiawed 
by  the  Dake  of  Rothes,  one  of  the  curators,  who  designed  to  gratify  Mr  Francis 
his  nephew  ;  arid  it  is- dear  by  tlie  common  law,  /<?•  7.  §  8    D.  D^  minor,  that 
minors  should  be  restored  *  si  evrdens  feratia  tutorum  sive  curatorum  doceatur;* 
and  the  rest  of  tlu  cuiators  did  dissent,  and  the  Countess  was  infirm  and  vale- 
tudinary, being  consumptive,  and  havmg  a  ruptute  from  her  birth,  that  she  was 
not  fit  for  marriage,  and  the  Lady  Wemyss  her  grandmother  was  altogether 
Tigainst  th2  mairiage  upcn  thataccount ;  and  the  granting  Mr  Francis  any  life- 
Tent  out  of  the  estate  fo»  redeeming  of  the  hazard  of  the  courtesy,  was  an  un- 
warrantable trjrnsaction  J    seeing  the  courtesy  might  h.<ve  been  prevented  by 
granting  infeitments  of  annualrent  oat  of  the  estate,  which  would  have  burden- 
ed the  cuuuesv  ;  and  tutor^;  and  curators,  Who  have  only  the  administration  of 
tl:e  p'  pi!'s  aiid  minoi's  affairs,  so  neither  cah  they  enter  intosirch  transactions 
where  tliere  may  behazaid  and  damage  in  eventu\  and  by  the  common  law,  if 
ininors  be  le'sed'in  g.aniing  6f  a  large  tocher  or  liferent  provision,  they  have  the 
benefit  of  restitution  (//  in'c^'rvm,  and  they  are  said  to  be  \t%td  whenever  they 
give  their  whole  estate  in  tocher,  or  shall  gi\c  a  larger  tocher  or  liferent  provi- 
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sion  than  the  estate  can  bear,  or  if  that  which  is  given  in  tocher  be  esteemed       No  43. ' 
kss  worth  than  it  is,  or  shall  any  ways  by  paction  relating  to  the  tocher  or  life- 
rent provision,  make  the  condition  the  worse,  and  make  such  a  paction  that  they 
would  not  have  done  if  they  had  been  majors,  /.  9.  }  i.  Z).  De  minoribus  viginti 
quinque  annis.     *  In  dotis  quoque  modo  mulieri  subvenitur,  si  ultra  vires  patri- 

*  monii,  vel  totum  patrimonium  circumscripta  in  dotem  dedit ;'  and  /.  48.  §  2. 
D-  cod.     •  Mulier  minor  viginti  quinque  annis,  si  pactione  dotis  deterior  conditio 

*  ejus  fiat,  et  tale  pactum  inierit,  quod  nunquam  majoris  a&tatis  constituta;  pacis^ 

*  cerentur,  atquc  ideo  revocare  velit,  audtenda  est/  And  in  this  case  not  only 
tlie  Countess  was  lesed  by  granting  too  large  a  provision  to  Mr  Francis, 
considering  the  great  debts  and  burdens  that  were  upon  the  estate,  but  also 
in  respect  th^rc  was  no  probability,  and  scarcely  a  possibility,  that  the 
courtesy  should  exist,  the  Countess  not  being  in  condition  to  have  children, 
which  is  offered  to  be  proved  by  her  grand-mother  and  the  physicians, 
who  declared  that  it  was  their  opinion  that  she  would  never  have  children,  and 
would  be  in  imminent  hazard  of  her  life  by  her  marriage  ;  and  therefore,  unless 
this  contract  had  been  entered  into  by  the  authority  of  a  judge  competent,*  and 
that  cognition  had  been  taken  in  th^  cause,  and  that  it  had  been  found  for  the 
Countess's  utility  and  profit,  it  cannot  be  sustained ;  it  being  clear  from  the 
common  law,  that  as  minors  cannot  sell  or  dispose  of  their  estates,  so  neither  can 
they  give  the  same  in  tocher  or  in  liferent  provision,  unless  there  be  a  sentence 
of  a  judge  competent  interponed  thereto,  finding  it  to  be  the  minor's  utility 
and  profit,  leg.  8.  Cod.  De  pradiis  et  fliiis  rebus  minorum^  sine  decreto  non 
alienand.  and  Perez,  in  tit.  34,  lib.  2.  Cod.  Si  adversus  dotetn^  and  in  tit,  71.  Cod. 
De  pradiis^  and  aliis  rebus  minorum^  num.  4  j  and  other  lawyers  upon  these  titles ; 
at  least  when  such  provisions  are  exorbitant,  they  ought  to  be  ratified  and  re- 
stricted to  a  competent  provision,  /.  61.  D.  Dejure  dotium.  *  Sive  generalis  cura- 

*  tor,  sive  dotis  dandae  causa  constitutus  sit,  et  amplios  doti  promissum  est 

*  quam  facultates  mulieris  valent,  ipso  jure  promissio  non  valet ;  quia  lege  rata 

*  non  habetur  auctoritas  dolo  malo  facta.  Quaerendum  tamen  est,  utrum  tota  obli- 

*  gatio,  an  quod  amplius  promissum  est  quam  promitti  opportuit,  infirmetur  ? 

*  Et  utilius  est  diccrc,  id,  quod  superfluum  est,  tantdramodo  infirmare.'  As  also 
Mr  Francis  was  obliged  to  have  advanced  5,000  meiks  for  payment  of  the  debts 
of  the  family,  which  v/as  not  done  ;  and  likewise,  he  has  contravened  the  clause 
irritant  in  the  tailzie,  in  $0  far  as  he  did  not  use  the  name  and  arms  of  Lesly, 
and  family  of  Leven,  but  continued  to  use  his  own  sirname  of  Montgomery 
after  the  marriage  j  and  as  to  the  bond  of  L.  io,oco  for  buying  of  furniture, 
it  was  a  malversation  in  the  curators  to  insert  such  a  clause  in  the  contract, 
and  there  being  three  year's  bygone  rents  resting  in  the  tenants'  hands,  these  ' 
rents  might  have  been  employed  for  buying  any  furniture  that  was  necessary, 
and  it  is  evident  this  has  been  done  by  collusion  betwixt  Mr  Francis  and  the 
chamberlain,  and  only  designed  for  Mr  Francis'  advantage,  seeing  he  now  pre- 
tends right  to  the  same,  after  the  Countess's  decease,   as  belonging  to  him 

jure  mariti  ;  and  the  expense  of  alimenting  the  family  during  the  marriage,  upon 
Vol.  XIV.  '  32  R 
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Ife.  43.        that  same  reason,  might  have  been  declared  a  burden  upon  the  estate,  Mr 

Francis  being  as  much  obliged  to  provide  household  furniture  as  to  aliment  the 
family ;  and  albeit  the  Countess  did  thereafter  grant  a.bond  for  the  same,  which 
she  ratified  by  an  oath,  yet  it  being  evident  that  it  was  granted  for  Mr  Francis* 
behoof,  it  was  ipso  Jure  null,  seeing  he  could  not  authorise  his  lady  in  rem  suam, 
et  juramentum  interposHum  actui  invalido^  and  which  isnuU  in  l^w,  doth  not 
oblige ;  and  hoc  ipso^  that  the  act  of  Parliament  discharges  all  such  oaths  in  time 
eoming  under  the  pain  of  infamy,    it  must  make  them  nnlawful  preceding 
the  act,  nam  juramentum  mm  potest  esse  vinculum  imquitatis  ;  and  albeit  the  oath 
would  have  excluded  the  Countess  herself,  yet  all  oaths  being  but  personal, 
cannot  oblige  the   heirs»  but  notwithstanding  thereof,  the  heirs  may  always 
quarrel  the  right  upon  any  ground  of  nullity  competent  in  law ;  as  for  instance, 
if  a  right  should  be  extended  per  vim  et  metum  and  should  be  confirmed  by 
the  party's  oath  that  granted  the  same,  wliatever  might  be  pretended  that  the 
granter  of  the  right  could  not  quarrel  it,  in  respect  he  had  confirmed  it  by  an 
oath,  yet  notwithstanding  his  heirs  may  reduce  it  upon  that  ground,  as  is  clear 
from  Grotius  de  jure  belli,  lib.  2^  cap,  13.  par.  17;  *  verum  illud  notandum  est, 
•quoties  non  personae  jus  nascitur  ex  tali  aliquo  defectu,  qualem  dixtmus,  sed 
•  Deo  obstringitur  fides^  haeredem  ejus  qui  jurahat  non  teaeri.  Quia  ad  hseredem 
^^sicut.bona  transeunt,  id  est  quae  in  hominem  suntcommercio,  itabonorum  onera: 
'^nqn  item  alia  qus&.quis  ex  officio  purae  pietatis^  gratiae,  fidei  debuit/    As  also  the 
bond  being  granted  upon  death-bed  cannot  affect  the  estate  of  Leven  in  preju- 
dice of  the  heir.    Answered,  That  the  provision  in  favours  of  Mr  Francis  was 
very  moderate,  seeing  it  appears  by  the  condescendence  of  the  debts,  and  rental 
of  the  estate  ^ven  in  by  him,  that  there  is  above  14,000  merks  of  free  rent 
yearly,  and  albeit  the  lands,  provided  to  him  be  esteemed  10,000  merks  of  year- 
ly rent,  yet  he  being  countable  for  3000  merks,  as  the  annualreixt  of  50,000 
merks  that  he  was  obliged  to  make  furthcoming  for  payment  of  the  debts  upon 
the  estate,  which  is  only  provided  to  be  repaid  his  heirs,  failing  children  of  the 
marriage,  so  that  upon  the  matter  he  liferents  only  7000  merks,  and  by  that 
account,  there  will  be  other  7000  merks  of  liferent  besides  the  Countess  of 
Wemyss*  liferent,  which  was  to  fall  into  the  estate  after  her  decease  ;  and  what- 
ever might  have  been  pretended,  if  the  Countess  had  provided  the  estate  to  Mr 
Francis  and  his  heirs,  failing  of  children  of  the  marriage,  in  prejudice  of  the 
Countess's  ovra  heirs,  in  that  case  there  might  have  been  some  ground  for 
rectifying  of  the  contract,  but  where  the  provision  was  only   of  a  liferent, 
the  contract  cannot  be   reduced   or  rectified   in  that  case,  albeit    the  life- 
rent had  been  of  the  whole  estate,  whatever  was  the  condition  of  the  estate  as 
to  debts :  And  as  this  is  clear  in  the  general,  so  much  more  in  the  case  of  life- 
rents of  husbands  of  heretrixes  of  noble  families,  whose  honour  and  interest  is 
concerned,  that  the  husbands,  after  their  decease,  should  enjoy  their  liferents, 
and  live  in  that  condition  as  was  suitable  to  the  families  they  did  once  represent, 
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\<Fluch  id  dear  from  the  common  law ;  /.  60.  D.  De  Jure  dotium.    •  Quaero       J^o  43. 

*  quantse  pecons  decern  promittenti  adultas  mulieri  curator  consensum  acomo- 

*  dare  dcbeat  f  Respondit ;  Modus  ex  facultatibus  et  dignitate  mulieris  maritique 
^*  statuendus  est,  quousque  ratio  patitur.'  And  novella  97.  And  it  being  ordi- 
nary to  grant  large  provisions  in  such  cases,  qui  jure communi  utitvr  captus  non  vir^ 
dttur :  And  Mr  Francis,  by  the  contract  was  not  obliged  to  aliment  the  children 
out  of  the  reilts  of  the  estate,  yet  that  nesessarily  follows,  and  he  would  always 
iiave  been  obliged  to  do  it  without  any  express  provision  ;  ^nd  if  the  Countess 
l>ad  been  partial  in  &vours  of  Mr  Francis,  then  they  would  have  granted  him  a 
Jarger  tocber  in  place  of  a  liferent  provision,  which  is  usual  when  any  man  mar- 
ries an  heretriz,  and  which,  if  it  had  been  granted  in  this  case,  would  have 
been  a  far  greater  burden  upon  the  estate  than  Mr  Francis's  liferent,  which  was 
but  a  temporary  right,  and  it  was  a  hazard  that  it  ever  existed,  seeing  he  might 
have  died  before  the  lady ;  and  the  contract  was  rather  unequal  upon  Mr  Fran- 
cis's part,  seeing  he  was  obUged  to  pay  all  the  annualrents  during  the  subsist- 
ence of  the  marriage,  notwithstanding  he  had  right  to  the  same^f/r^  mariti,  and 
was  not  to  have  right  to  the  lands  liferented  by  the  Lady  Wemyss ;  and  consi- 
dering there  were  considerable  debts  upon  the  estate,  if  the  creditors  had  done 
diligence  against  him  he  was  in  hazard  to  have  been  absolutely  ruined.  And  it 
was  calumnious  that  the  Countess  was  not  fit  for  marriage,  she  b^ing  known  to 
be  a  proper  young  lady,  and,  in  all  probability,  might  have  brought  forth  chil- 
dren ;  and  if  there  had  been  a  child  of  the  marriage,  then  Mr  Francis  would 
have  had  the  benefit  of  the  courtesy  if  he  had  not  been  excluded  by  a  liferent 
provision,  there  being  no  more  required  by  our  law  to  give  the  benefit  of  the 
courtesy  than  that  there  be  a  living  child  born,  and  heard  cry,  though  both  the 
mother  and  child  had  in  the  same  instant  died  ;  and  as  the  courtesy  was  both  a 
possible  and  probable  case,  so  if  it  had  existed,  and  if  Mr  Francis  had  not 
been  excluded  by  the  liferent  provision,  he,  by  virtue  of  the  courtesy,  would 
have  liferented  the  whole  estate  free  of  the  burden  of  the  debts,  which  would 
certainly  have  ruined  the  estate,  and  it  had  been  unreasonable  for  the  curators 
to  have  granted  infeftments  of  annualrent  out  of  the  estate  for  eviting  of  the 
courtesy ;  for  the  debts  being  considerable,  it  would  have  been  a  ready  way  to 
have  ruined  the  estate  and  the  lady's  credit ;  and  no  man  would  willingly  give 
infeftments  of  annualrent  out  of  his  estate  if.  he  can  shun  it,  for  as  such  riglits 
do  more  immediately  burden  the  estate,  so  they  do  exceedingly  impair  the 
debtor's  credit ;  and  albeit  minors,  with  consent  of  tutors  and  curators,  cannot 
alienate  their  lands  and  estate,  unless  there  be  a  sentence  of  the  judge  compe- 
tent adhibited  thereto,  finding  that  the  alienation  is  to  the  utihty  and  profit  of 
the  minor,  yet  they  may  enter  into  just  and  rational  transactions  for  eviting  of 
hazards,  if  they  do  not,  under  pretence  of  such  transactions,  remiitere  jus  hquu 
dum,  and  dissipate  the  minor's  estate :  Even  if  after  such  transactions  ex  eventu 
lesion  should  fall  out,  /.  11.  J  4.  D.  i)^  minoribus^  *  Non  restituetur  minor,  qui 
'  sobrie  rem  suam  administrans,  occasione  damn!  non  inconsulte  atcidentis,  sed 
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jj     .  *  fato,  velit  restitui;  nee   cnim  cventus  damni   restitutionem    indulget,  sed 

*  inconsulta  facilitas;'  and  it  is  clear  from  these  titles  in  the  law  Be  in 
rem  verso^  and  the  lawyers  thereupon,  that  eventual  hazard  is  not  con- 
sidered as  a  lesion,  that  being  equally  incident  to  majors  as  minors ;  but 
all  that  is  required,  is  that  such  transactions  were  in  themselves  just  and 
rational  the  time  when  they  were  entered  into,  albeit  by  the  event  it 
should  prove  prejudicial,  seeing  actions  are  not  to  be  judged  hj  the  event ; 
and  albeit  tutors  and  curators  may  not  venture  upon  e^^rioeic  projects 
for  improvement,  and  encreasing  of  minors  estate*  where  they  are  attended 
with  hazard,  yet  where  transactions  are  entered  into  in  order  to  the  preserva- 
tion of  a  minor's  estate  from  probable  and  contingent  hazard,  which  if  it  did  oc- 
cur, might  ruin  the  estate,  such  transactions,  as  being  just  and.  rational,  ought 
to  be  sustained  ;  and  the  foresaid  laws  that  are  cited  for  ahnullit^  of  the  con^ 
tract  can  only  be  understood  when  the  aHcnation  and  transaction  is  made  to 
the  minor's  enorm  hurt  and  lesion,  but  not  of  such  transactions  that  are  just 
and  rational,  when  the  same  are  entered  into  by  the  minor,  albeit,  ex  eventUy 
it  prove  to  his  prejudice.  And  albeit  Mr  Francis  did  not  assume  the  name  and 
arms  of  Lesly,  yet  that  can  be  no  ground  for  annulling  of  the  contract,  because 
the  marriage  having  only  subsisted  for  the  space  of  a  year,  or  thereby,  and  if  it 
bad  been  dissolved  within  year  and  day,  the  contract  of  marriage  would  have 
been  null  as  to  all  effects,  so  that  there  was  no  necessity,  during  the  time,  that 
Mr  Francis  should  have  assumed  the  name  and  arms  :  Aud  the  main  import  and 
intention  of  that  provision  was  only  that  the  heirs  of  the  marriage  should  as- 
sume the  name  of  Lesly,  for  Mr  Francis's  name,  is  only  ei;prest  designative^ 
which  appears  by  the  conception  of  the  clause  irritant,  which  is  *  that  the  con- 

*  traveners  should  amit  and  tync  the  benefit  of  succession,'  which  properly  can 
relate  to  the  hefts  of  the  marriage,  and  not  to  Mr  Francis;  and  if  the  irritant 
clause  could  take  place  in  this  case,  as  it  cannot,  for  the  reasons  foresaid,  yet 
this  clause  being  only  of  the  nature  of  other  irritancies,  it  is  always  purgeable 
before  declarator  ;  and  the  marriage  being  now  dissolved,  there  is  no  place  for 
that  clause.  And  as  to  the  bond  of  10,000  merks,  seeing  the  Countess  did  con^ 
firm  it  by  an  oath,  it  ought  to  be  sustained,  according  to  the  common  law,  *  au- 

*  thent.  sacramenta  puberum.'  Cod.  Si  advirsus  vcnditionem  ;  and  the  canon  law, 
cap.  cum  coniingat  de  jure  jur and.    *  Omne  juramentum  servandum  est,  quod 

*  non  est  in  prejudicium  aeterna^  salutis.    Andreas  Gail.  lib.  2.  observat.  40,  et 

*  41  ;'  and  other  lawyers  by  him  there  cited,  and  the  daily  practice,  as  is  clear  by 
many  decisions  before  the  lute  act  of  Parliament  discharging  minors  to  grant  any 
such  oaths,  and  declaring  the  same  null  and  void,  which  clears  that  before  that 
act  ot  Parliament,  such  rights  granted  by  minors,  and  confirmed  by  an  oath. 
Wire  valid  and  effectual;  and  albeit  an  oath  be  personal,  and  does  not  oblige 
the  heir  quoad  vinculum  perjurii^  yet  it  obliges  the  heir  quoad  rfficaciam  contrac- 
tus, so  that  the  heirs  must  be  compelled  to  perform  their  predecessors'  obliga- 
tion by  virtue  of  the  oaths  adhibited  thereto,  albeit  it  were  otherwise  null  in  law, 
rhi'^iiius  in  cap.  Cum  sit  de  foro  cgmpetcnt.  num.  9,  quid  decis.  3,  num.  75,  Gail,  lib  i. 


Sect.  8.  HUSBAND  and  WIFE.  5815 

observat.  2  J.     And  albeit  the  bond  bad  been  granted  hy  the  Countess  upon       No  43, 

death-bed,  yet  it  ought  to  be  sustained  against  the  heir,  seeing  it  depended 

upon  a  preceding  cause,  there  being  an  express  provision  in  the  contract  of 

marriage  allowing  L.  io,ooo  to  be  employed  for  buying  furniture  for  the  house; 

The  Lords  sustained  the  declarator,  at  Mr  Francis's  instance,  of  his  right  of 

liferent  of  the  lands  of  Inchlesly,  and' repelled  the  reasons  of  reduction  founded 

upM  minority  and  lesion  ;  and  found,. that* the  Countess  aitd  her  curators  might 

prcrrdde  Mr  Francis,  her.hasbeemd;  to  a  competent  liferent,*  and  might  transact 

in  relation  to  the  courtesy.;  and  that  the- liferent  provision  in  his  favours  was  not 

exorbitant ;  and  sustained  then  reason  of  reduetien  against  ths  L.  10,000  bond, 

notwithstanding  of  the  Lady's  ratification  upon  oath^  which  they  found  was 

only  personal,  and  did  not  oblige  her  successors,  nor  hinder  them  to  quarrel  the 

bond,  and  ordainedrMr.Fvancis  to*  discharge  the  same ;  but  found  that  he  ought 

to  bruick  themioveafales  that  were  bought  with  that  sum,,  and  declared, >  that 

these  moveables  should  hot  falL  under*  division,  so  as  the  heir  could  claim  any 

part  thereof,  as  falfing.  under  the  Lady's  executry,.  for  relief  of  her  moveable 

debts. 

Mr  Francis  having  likewise  iilsert'cd  in  that  conclusion  of  the  declarator,  that 
it  might  be  declared  he  has  right  to  all  the  Countess's  moveable  estate,  such 
as  the  mails  and' duties' of  the  lands  that  was  in  tenant's  and  chamberlain's 
hands,  and  others  that  belonged  to  hirxi  jure  mariti  y  and  has  right  to  the  Coun- 
tess's share  of  the  iKilf  of  the  moveables  and  to  the  jewels,  of  which  she  had 
granted  him  a  disposition,  and  that  free  of  the  burdeaof  any  of  the  Countess's 
d^bts  ;  afield  {pt  th«  defender,  That  marriage  being  individua  vitce  consuctudo 
it  induces  a  communion. of  goods- betwixt  the  husband  and  wife,  so  the  hus- 
band's jW  mariti  makes  him  liable  for  the  wife's  debt,  not  only  during  the  mar- 
riage, but  after  the  dissolution  of  the  marriage  j  '  Guidelinus   de  jure  noviss. 

*  lib.  I.  cap.   7.  pag*   12.  ipso  jure  inri  nuptiis  tantam  inter  conjuges  socie- 

*  tatem,  ut  omnis  pecuniae  omnisque  supellcctilis  omnium  denique  mobilium, 
*.  nee  non  totius  ceris  alieni  sit  inter  eos  communio :  ac  hujus  communionus 

*  vim    cerni    ex  eo,    quod  solato  matrimonio   haec   bona   atque   debita   divi- 

*  dantur  equaliter  inter  supcrstitem  et  defuncti  haeredesj'  and  it  is  na- 
turally  inherent  in  all  societies,  that  upon  dissolution  thereof,  before  the 
goods  can  be  divided  the  debts  must  be  deducted,  and  as  the  jtts 
relictx  can  take  no  place  in  favours  of  the  v>^ife,  but  deductis  dchitis^ 
so  neither  can  xkitjus  mariti  take  place  in  favours  of  the  husband,  but  with 
the  burden  of  the  wife's  debts  ;  and  if  it  were  to  be  sustained,  a  wile's  creditors 
may  be  easily  defrauded,  who  living  at  a  distance  could  not  do  diligence  dur- 
ing the  maniage  ;  and,  as  a  wife  cannot  make  a  disposition  omnium  bonoriim  in 
favours  of  the  husband,  in  prejudice  of  her  anterior  creditors,  so  neither  can  the 
husband's jW  mariti  prejudge  them  ;  a^nd  the  hu:>band,  during  the  marriage,  has 
no  property  in  the  wife's  moveables,  but  only  a  right  of  administration,  which 
though  it  carry  a  power  to  use  and  consume,  or  dispose,  or  to  forfeit  and  amit 
the  same  by  delinquency,  yet  in  so  far  as  the  subject  of  the  communion  is  ex- 
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No  43«       taot  the  time  of  the  dissolution  of  the  marriage,  both  the  Ira&band  and  wife's 
-  moveable  debts  should  be  deduced,  and  then  the  divisioh  as  to  the  free  goo<i8 
.takes  place  ;  but  tho  husband  ought  to  be  liable  for  the  wi&^  debts  x&  fuantum 
htcratus^   as   was  decided,    Cunningham    against  Dalmahdy:,  Biv.  2.  Sec.  5. 
b,  t.    And  the  declarator  could  not  be  sustained,  as  to  the  right  of  the  Countesses 
her  share  of  the  baif  of  the  moveables,  nor  the  jewels  disponed^  because  tbc 
disposition  was  grants  on  death-bed,  and  so  can  only  have  the  e&ct  of  a  le^- 
gacy ;  and  tbe  Lady,  as  she  could  not  burden  her  beir  opon  death- bed,  so  nei- 
theiucould  she  prejudge  him  of  his  relief  of  die  mosreable  debts  competent  to 
him  by  the  law ;  as  also  the  jewels,  as  heirship  moreahles,  could  not.  be  disponed 
upon  death-bed  ;  and,  as  to  the  jewel,  which  was  gifted  by  the  King  of  Swo> 
den  to  the  £arl  of  Leven,  the  Lady's  &ther,  he,  by  his  testament,  did  prohibit 
the  same  to  be  annalzied,  but  ordained  it  to  remain  with  the  family.    Answer^ 
ed^  That,.'by  our  laWf  the  ^/ jviizrtri  competent,  to  the  husband  does  jiot  onljr 
impoxt  an  authority,  and  tutillary  power,  and .  right  of  administration,  but  the 
husband  has  thereby  a  right  of  dominion  and  property  of  the  wife's  moveables, 
and  it  is  a  legal  assignation,  so  that  the  husband  may  make  use,  and  dispose  of 
these  moveables  at  his  pleasure,  and  they  vvill  fall  under  his  single  escheat;  and  as 
the  husband's  jrr/  mariti  does  carry  the  full  right,  dominion,  and.property  of  the 
wife's  moveables  during  the  marriage,  so  it  has  the  sameefiect  after  the  disso* 
lution  of  the  marriage,  and  all  these  moveables  are  in  bonis  mariti,  and  £dl 
under  his  testament,  and  subject  to  his  debts  which  must  be  first  deducted,  and 
then  are  the  subject  of  division  in  the  same  way  .and  manner  as  his  other  move- 
able estate,  all  being  confounded  in  the  husband's  pexsoUf  ta^uam  unum  et  in^ 
^ividuum  patrimonium  ;  and  as  a  consequent  of  this,  the  husband's  ^  mariti  is 
vso  strongly  founded  by  our  law,  that  the  husband  cannot  renounce  it  in  favours 
of  the  wife  ;  but  tbe  same  will  still  recur  again  and  belong  to  him  jure  mariti^ 
which  the  law  has  introduced  and  established  in  favours  of  husbands,  upon  most 
just  and  onerous  accounts,  in  respect  the  husband  is  liable  not  only  ad  sustinen^ 
d^  onera  matrimonii,  though  he  had  no  benefit  by  h\%jus  mariti^  but  also  is  li- 
able to  all  his  wife's  debts  heritable  and  moveable,  due  by  her  before  the  mar- 
riage, upon  which  execution  may  be  used  against  the  husband's  person,  and  his 
proper  estate  during  the  marriage  ;  and  if  diligence  were  done  thereupon  by 
comprising  of  his  proper  land$,  or  poinding  of  his  moveables,  or  that  hs  were 
forced  to  undertake  the  debt  and  grant  security,  it  would  remain  as  the  hus- 
band's proper  debt  after  the  dissolution  of  the  marriage  ;  and,  by  the  constant 
practice  of  all  the  commissary  courts,  all  these  moveables  are  confirmed  as  be« 
longing  to  the  husband,  and  his  debts  are  only  deducted,  and  not  the  wife's^; 
and  it  was  never  the  practice,  that  a  creditor  of  the  wife's  should  be  confirmed 
executrix  ^editrix  to  the  husband;  and  our  law  differs  vastly  from  the  com* 
mon  law,  and  the  laws  of  other  nations  in  this  particular ;  for,  by  the  common 
law,  there  was  no  c-^mmunion  of  goods  betwixt  the  husband  and  the  wife  by 
jthe  marriage,  but  the  husband  had  only  the  keeping  and  the  administration  of 
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did  wife's  goods,  le^.  9.  par.  3.  D.  De  jure  dotium^  and  was  liabk  to  count       No  43.; 
for  his  adchinisf cation,  leg:  penuU.  D .  Ad  Itgem  falcidiam^  and  be  could  not 
dispose  nor  mieddle  with  tbem  without  the  wife's  consent,  leg.  8.  Cod.  Lib*  5. 
l[it.    14..;   and  many,  tittiea  the  wife   made  use  of  her  goods   herself^    and 
disposed  of  them  attahdc-pleasiure^  and  did  manage  her  own  affairs  distinct  from  ^ 
hdr  husband^s;  leg^^^v^  D.  Lii.^4.  TiK  i.  ;  and  albeit  they  be  but  one  house 
aBd  (»»ifamii]r»   and    their  living  together  gives  the  one    an   interest  to 
mal&e  use  of  the  othcrV  goods,  the  other  not  opposing  the  san[ve,  yet  not- 
withstanding their  society  and  communion  was  not  so  far  extepded,  but  that 
botkof  thrttt  retain,  the; dppiii>if)n*nd  property  of  the  goods,  that  they  had 
be£bre,5che  martia^,  and' were,  noi;  given  in  tocb^r  or  as  don^thns.  fro/^urnupiias, 
and  if  any  thing  wa& 'acquired  du];ing::  the  marriage,  the  property  thereof  be^ 
longed:  citber  to  the  wife  or. W  the  husband,  who  acquired  the  same,  leg.  i.  Sec. 
i$»  IK:Lih.  29.  TH.  5- ;  teg-,  li*  God.  lib.  5^  TVr.  11. ;  except  the  husband  and 
the  wife  had  entered; iataasoctety  as  extraneous  persons,  leg.  16.  Sec.i.D.Lib.i^.. 
Tit.  I. ;  and  a?  the  huslmnid  .fend  no  interest  in  the  wife's  goods,,  so  by  the  common   ■ 
law;  he  waa  not  liiblefoi^btp  debtii^  where^,by  our  law,  the  husband,  as.he  has 
right  tc^the^ wife's 'mQveahl0sy«r^*w^//i>  so  he.  is  liable  for-  her  debts  so  long  as   - 
tbie  marriage  subsists,;  aad  there  is  no  exact  society  and  communion  of  goods 
betwixt  the  husband  and  wife,  but  oaly  analogice  improprie  .?Ltidi  ubuslve^  there 
being  no  comjuunio^i  at  all  a^  to  the  property,  but  only  during  the  marriage 
there  i&a  resemblance  of  a  communion,  quoad  asum-y.^ud  albeit  there  be  a  di-  - 
yisipB  of  the  .goods  after  the  dissolution  of  the  iparriage,  yet  that  is  not  conse- 
quent of  the  wife's  right  during  the .  matriage,  but  only  the  state  of  the  family 
being  aUcred,  either  by  the  husband's  or  wife's  decease,  the  law,  in  bonorem  prio- 
ris  matrimofiik  has  allowed  the  wife  a  share  of  thefreegear,  and  upon  the  same 
account,  has  allowed  the  children  a  leg^tim,  which  demonstrates  that  it  was 
not  the  consequent  of.  right  that  was  existing,  during  the.  marriage,  seeing  the 
children  had  no  right  to  any  part  of  the  moveables  during  the  marriage  j  and 
that,  upon  the  dissolution  and  alteration  .of  the  state  of  the  family,,  the  chil- 
dren  are  called  to  their  legitim,  as  well  as  the  wif^  to  her  share,  but  still  with    • 
the  burden  and  deduction  of  the  husband's  debts,  whose  goods  they  were,  as 
being  the  he^d  of  the  family,  and.no  other  debts  can  be  considered  either  the 
wife's  debts  or  the  .children's  debts,  there  being,  the  same  reason  to  deduct 
the  children's  debts  ?is  the  wife's,  they  being  equally  interested  in  the  division    - 
upon  the  dissolution  of  the  marriage ;  and  even  in.  the  strictest  and  most  exact 
societies,  no  other  debts  can  be  considered,  but  the  debts  contracted  during 
the  time  that  the  society  subsists,  which  evinces  that  the  wife's  anterior  debts    • 
can  never  be  considered  to  affect  the  moveables,  though  the  marriage  did  in-    - 
duce  an  absolute  communion  and  society  in  the  point  of  right,  as  it  does  not  • 
and  albeit  it  be  an  inconvenience  that  the  wife's  anterior  creditors  should  be   .^ 
prejudged  by  the  marriage,  yet  inconmodutn  non  solvit  argit7nentum<,  and  the  incon-  •.« 
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veniencc  is  far  greater  "upon  the  husband's  part,  seeing  bis  own  proper  estate 
may  be  aSected  during  the  marriage  for  the  wife's  debts,  for  which  he  is  liable 
jure  mariti^  albeit  he  reap  no  benefit  by  the  marriage,  et  nihil  est  tarn  ruUurale 
quam  quern  sequitur  ineommodum  sequi  etmm  debeteommodum^  and  any  prejudice  the 
wife's  anterior  creditor  can  sustain  by  giving  the  husband  a  right  to  the  wife's 
moveables y^/r^  m^7r///\  is  far  more -than  compensed  by  making  tlie  husband  li-i 
able  for  her  anterior  dthts  jure Marhi  seeing  his  estate  is  merely  laid  open  to 
the  wife's  creditors,  and  maybe  affected  with  their  debts  if  diligence  be  done 
against   him,   and   the    estate   affected   before    the  dissolution  of   the  mar- 
riage;  and  as  the  wife^s  debts  will  not  affect  the  husband's  right  of  courtesy, 
unless  the   same   be  constituted  by  infeftment,  or  affect  thiB  lands  by  real 
diligence,    so  neither  can  they  aflfect  the  wife's    moveables,  whereunto   the 
husband  has  tight  jure  mariti  ;  and  albeit  the  wife's  jus  delicti  is  liable  to 
the  husband's  debts,  she  having  only  right  to  the  third  of  the  free  gear  jure 
r^iV/i,  y<t  the  parallel  -does  not  hold,  that  therefore  the  hxnAiznS!^  jus  niariU 
should  be  liable  for  debts,  because  it  does  not  flow  ^rom  the  same  principal,  nor 
.is  built  upon  the  same  foundation-;  seeing <t be  wife  has  no^ight  ef  dominion  or 
property  of  the  goods  during  the  marriage,  but  only  law  allows  her  a  tercc  of 
the  free  goods,  ob  bonorem  priorisynatrimonii^  and^or  her  maintainance  and  sub- 
sistence; upon  the  same  ground,  the  law  allows  children  their  legitim;  and  as  to 
the  decision  Cunningham  against  Dalmahoy,  what  is  now  alleged  was  not  then 
debated,  as  will  appear  by  considering  the  decision ;  and  the  contrary  viras  there- 
after expressly  decided  in  the  case  of  Morison  against  Stewart,  (See  Appendix), 
where  the  Lords  found  the  husband  was  not  liable  jur^  mariti  to  the  wife's  an- 
terior creditors,  after  the  dissolution  of  the  marriage,  so  long  as  the  wife  had 
any  estate  to  discuss ;  whereas  there  is  here  a  considerable  estate,  which  may 
be  affected  by"  the  wife's  creditors.     And  as  to  the  half  of  the  Lady's  move- 
ables, and  the  jewels  disponed,  albeit  the  disposition  had  been  upon  death-bed, 
yet  it  being  of  a  moveable  subject,  it  is  valid  in  law  to  exclude  an  exccutry 
on  the  interest  of  the  nearest  of  kin ;  and  albeit  it  should  be  considered  to  have 
the  effect  of  a  legacy,  as  not  to  prejudge  creditors,  yet  if  the  creditors  question 
the  same,  they  ought  to  assign  their  debts  to  Mr  Francis,  to  the  effect  that  he, 
by  virtue  of  the  creditors'  rights,  may  have  recourse  against  the  heirs ;  seeing 
the  disposition  granted  to  him  contains  absolute  warrandice,  ^d  the  jewels  are 
not  moveable  heirship,  but  being  ornamenta  muliebria,  might  he  disposed  of  by 
the  Lady  at  her  |5leasure ;  and  albeit  the  Earl  of  Leven  did,  by  Iris  testament, 
prohibit  the  jewel  gifted  to  him  by  the  King  of  Sweden  to  be  anailzied,  yet 
that  being  medium  praceptum,  it  could  not  hinder  the  Lady,  who  was  fiar  there- 
of,   to  dispone    thereupon  at  her  pleasure,    le^.  93.    par.  4.   D.   Lib.    32. 

The  Lords  found,  That  the  wife's  moveables  that  fell  under  the  husband's 

jus  mariti^  could  not  be  burdened  with  the  wife's  debts,  but  only  subsidiarie^ 
the  heritable  estate  and  executry  being  first  discussed  and  exhausted  ;  and  found 
the  husband  not  liable  after  the  wife's  death  for  her  debts,  so  long  as  there  was 
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nn  heritable  and  moveable  estate  belonging  to  her  representatives  which  may 
satisfy  her  debts ;  in  respect  they  found  the  husband's  jW  mariti  was  equivalent 
to  a  general  assignation  of  tha  wife's  moveables,  which  could  not  be  quarrelled 
at  the  creditors  instance,  so  long  as  there  was  a  sufficient  estate,  either  heritable 
or  moveable,  for  payment  of  her  debts  ;  and  found,  that  the  disposition  of  the 
other  moveables  being  upon  death-bed,  was  but  of  the  nature  of  a  legacy,  and 
could  not  prejudge  the  heir  of  his  relief  of  the  moveable  debts  ;  and  ordained  the 
King  of  Sweden's  jewel  to  be  restored  back  to  the  heir ;  but  assoilzied  Mr 
Francis  from  giving  back  the  rest  of  the  jewels,  in  respect  they  being  parapher- 
nalia, the  Lady  might  dispose  thereupon  in  favour  of  her  husband ;  and  found, 
that  the  same  were  not  subject  to  the  heir's  relief,  as  other  moveables. 

Sir  P.  Homfy  MS.  v.  i.  No  467. 
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J684.    January.        Mary  Craig  against  George  Monteith. 

In  a  pursuit  at  the  insUnce  of  a  wife's  executors  against  her  husband  for  her 
paraphernalia,  it  was  alleged  for  the  defender.  That  the  pursuers  were  cut  off 
frpm  any  pretention  to  the  paraphernalia,  because  the  defunct  had,  in  her  con- 
tract of  marriage,  accepted  of  a  jointure,  in  saiisfection  of  all  that  she  or  her 
executors  could  claim  by  her  husband's  death,  except  the  household  plenishing. 

Answered^  The  defence  ought  to  be  repelled,  because  the  clause  in  the  con- 
tract related  only  to  the  husband's  estate,  as  is  clear  from  the  exception  of  house- 
hold plenishing,  but  the  paraphernalia  are  the  wife's  property. 

The  Lords  sustained  the  answer.  But  there  being  some  controversy,  how 
far  the  wearing  rings,  watches,  or  jewels,  by  the  wives  of  merchants  that  tread- 
ed in  such  things,  might  import  paraphernalia,  they  remitted  to  some  of  their 
number  to  settle  the  parties. 

1684.  March ^ — Found,  that  ornamenta  morgamtica  were  not  revocable  by  hus- 
bands ;  that  they  had  the  privilege  of  paraphernalia,  and  were  not  aflfectable  by 
the  husband's  debts;  but  found,  that  gold  gifted- to  a  wife,  even  before  marriage, 
not  being  ornamentum  muliebre^  was  liable  to  his  debts,  if  affected  "by  the  dili- 
gence of  creditors  ;  but  if  extant  at  the  wife's  decease,  should  belong  to  her  ex- 
ecutors without  division.  Hence  it  may  be  inferred,  that  if  such  gold  gifted  be 
affected  by  the  diligence  of  the  husband's  creditors,  it  ought  to  be  refunded  by 
him  to  the  wife's  executors. 
FoL Die.  V.  I. p.  388.  Harcarse,  (Contracts  of  Marriage.)  No  363.  & 364./.  93. 

*^*  Sir  P.  Home  reports  the  same  case  : 

Mary  Craig,  executrix  to  Anna  Craig  her  sister,  pursues  George  Monteith 
merchant  for  delivery  to  her  of  her  sister's  cloaths,  rings,  and  other  parapherna- 
lia.— Alleged  for  the  defender,  That  A^na  has  renounced  all  right  and  interest 
she  or  her  executors  could  crave  of  t}jg  tn^veables,in  so  far  as  by  the  contract  of 

Vol..  XIV.  3^5 
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No  44*       marriage  betv^ixt  her  and  the  defender,  she  accepts  of  a  l^emnt  proviai««  m 

satisfaction  of  all  that  she  could  claim  by  bis  decease,  if  h^  die.  before  her,  or  thai^ 
-she,  her  heir,  executors,  or  nearest  of  kin^  could  by  her  decease,  if  she  &c  before 
him. — Answered^  That  the  clause  in  the  contract  of  raarriagc  can  only  be  un- 
derstood of  such  moveables  as  fitH  under  the  communion  of  goods  betwixt  the 
husband  and  wife,  but  cannot  be  extended  to  tlie  wife's  wearing  cloa^hs,  of  hes 
pamphernnlia,  which  do  not  fall  under  the  communion  of  goods^  oor  can  be; 
atfected  with  the  husband's  debts.-^— *Tu£  Lonns  decerned  ag^ii«t  the  dtSeiu 
der  for  the  wearing  cloaths ;  but,  before  an&wer  to  the  parapberaalia,  ofdaioeit 
the  pursui-rs  to  condescend  what  these  paraphernalia,  were,  and  what  the  de- 
funct brought  with  her,  and  what  was  given  her  by  the  defeadec. — A.Dd  the 
pursuer  having  given  in  a  condescendence  of  several  diamond  rings^  and  a  watch, 
and  bracelets  of  gold,  with  some  small  pieces  of  gold,  amounting  to  the  value 
L.  looo,  that  the  defender  did  give  ta  the  pursuer's  sister  the  time,  and  after 
her  marriage,  ^//<f(frf  for  the  defender.  That  she  could  not  be  obliged  to  deli- 
ver the  particulars  condescended  upon  as  belonging  to  his  wife  as  paraphernalia  ; 
for  whatever  may  be  pretended  that  nobkmen  and  baroo's  wives  may  hove  such 
paraphernalia,  yet  these  a^e  not  proper  to  mercbanta  wives* ;.  for  if  tfaae  were 
sustained,  then  any  goldsmith,  watchmaker,  or  mcrehamf &  wife,  that  wefe  m 
use  to  trade  in  such  particulars,  if  she  did  once  wear  any  riogsv  bcacekts^  at 
watches  belonging  to  her  husband,  ber  executocs  mi^vt  pretend  rigbt  to  the 
same  as  paraphernalia,  and  by  that  means  pretend  right  to  a  great  part  of  tlie 
husband's  stock  that  traded  in  such  things ;  and  the  bfaeekts  did:  bcisiiig  to*  the 
defender's  first  wife,  and  coorsequently  her  children  hare  rigbt  to  the  same ;  aad 
albeit  he  had  given  them  to  the  pursuer's  sister,  his  secDiol  wife,  yet  it  WBSikmath 
inter  vifum  et  uxoreni^  and  so  was  revocable ;  and  coined  gpld  cannot  be  nnder^- 
stood  to  be  a  part  of  the  wife's  paraphernalia,  but  must  retitru  to  the  husband. 
— Answered^  That  merchants  being  in  use  to  grant  ringsi,  bracelets,  asd  iivatdies 
to  tlieir  wives,  for  their  wearing  and  ornament,  and  tokeos  of  gold,  the  same 
do  also  properly  belong  to  them,  and  must  be  understood  to  be  their  parapher- 
nalia,  as  well  as  if  such  things  had  been  given  to  noblemen  and  baron's  wives, 
seeing  the  law  makes  no  distinction  ;   and  albeit  goldsmiths,  watchmakers,  or 
merchants  wives  that  use  to  trade  in  such  particulars,  should  wear  the  same 
for  some  time,  that  would  not  make  them  to  fall  under  their  paraphernalia,  in 
respect  they  were  the  subject  of  her  husband's  trade  j    but  that  cannot  be  al- 
legtd  in  this  case,  seeing  the  defender  was  not  in  use  to  trade  with  these  parti- 
culars, as  also  he  had  given  over  all  trading  before  he  was  married  to  the  pur- 
suer's sister  j  and  albeit  the  bracelets  had  belonged  to  the  defender's  first  wife 
and  that  the  children  would  have  had  right  to  the  same,  if  they  had  not  been 
given  to  the  second  wife,  yet  being  given  to  her,  and  made  use  of  by  her,  as  her 
ov/n,  the  first  v/ife's  children  can  have  no  right  to  tlie  same,  but  they  may  have 
rccojise  against  the  father  for  the  value  thereof;  and  such  gifts  as  these,  by  » 
hubbaiid  to  a  wife,  which  are  for  her  wearing  and.  ornament,  arc  not  revocable 
by  the  husband,  which  is  only  competent  in  the  case  of  donations  of  additional 
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proTisions  granted  by  a  husband  to  his  wife  siante  mafthnonio\  but  not  of  the 
wife's  paraphernalia,  given  to  her  by  her  husband ;  neither  can  the  tokens  of 
coined  gold  return  to  the  husband,  seeing  they  were  gifted  to  the  wife,  that 
she  might  dispone  on  them  at  her  pleasure,  consequently  must  belong  to  her 

executors,  as  being  a  part  of  her  paraphernaha. Tax  Lords  repelled  the  de* 

fence  in  respect  of  the  answer. 

Thereafter  the  defender  having  craved  allowance  of  his  wife's  funeral  charged 
out  of  the  forend  of  the  said  paraphernalia^  in  respect  the  executor  is  always 
liable  to  the  funeral  expcnces ;— ^wijte/^r^J,  That  albeit  ordinarily  the  executor 
is  liable  for  the  funeral  charges,  which  is  deducted  oflf  the  hail  head  before  there 
be  any  divisions,  yet  that  does  not  hold  in  the  case  of  the  wife's  wearing  cloaths 
and  her  paraphernalia,  seeing  these  do  properly  belong  to  herself ;  and  the 
wife's  funeral  charges  are  not  deducted  out  of  those  goods  which  properly  belong- 
ed to  herself,  but  only  out  of  the  hail  goods  that  did  fall  under  the  communion 
durirtg  the  standing  of  the  marriage  ;  and  if  the  husband  had  no  moveables, 
but  only  an  heritable  estate,  he  would  be  liable  for  the  wife's  funeral  charges, 
albeit  the  wife  had  moveable  lands  bearing  annualrent,  which  are  heritable 
quoad  maritumj  much  less  can  the  wife's  funeral  charges  be  deducted  out  of  the 
wife's  wearing  cloaths  and  paraphernalia,  which  properly  belonged  to  herself^ 
and  did  fall  Hot  under  the  commuuion  of  ^oods. 

Sir  P.  Home^  MS.  v.  i.  No  559. 

37^<  rest  of  this  case  is  not  reported. 
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iCgs.    January  16.  Dicks  against  Mr  Andrew  Ma^sie, 

No  45. 
Me&sinoton  reported  Diclcs  and  Dr  Crawford  conira  Mr  Andrew  Massie>  fof    Whatattidcs 

return  of  the  8000  merks  of  tocher,  conform  to  a  clause  m  the  contract.— ^/^  pLra^phcma^-"^ 
leged.  He  must  have  deduction  of  her  funeral  charges ;  for,  though  it  be  officii  nol,si,^r  ^^' 
urn  humaniiutis,  and  a  debt  Qrt  a  husband  to  bury  his  wife,  on  his  own  expenses, 
where  she  hath  no  separate  estate  wherewith  to  do  it ;  yet  where  her  tocher  re- 
turns to  bet  nearest  of  kin,  they  ought  to  bear  it. — Answered,  Pie  liferents  it  J 
and  also  had  a  jointure  of  L.  1000  per  annum  by  her,  which  came  by  her  first 
husband,  and  so  he  is  lucratus. — Replied,  All  that  was  spent  ad  sustinenda  onera 
matrimnii ;  and  what  if  one  should  raarry  an  heiress,  should  not  her  own  estate 

bury  her  ? -The  Lords  considered  this  was  not  a  debt  due  stante  ntatrimonio, 

but  existed  after  the  dissolution ;  and  the  executors  were  in  hero  capiando  ; 
therefore  the  funerals  ought  to  be  deducted  out  of  the  first  end  of  the  8ooo 
merks  which  return. — Yet  every  part  of  the  husband's  estate  falling  to  a  wife's 
nearest  of  kin,  as  the  half  or  third  of  his  moveabies,  would  not  be  subject  to  htt 
funeral  expenses.  See  sd'Feb.  168 1,  Gordon  against  luglis,  Div.  3.  Sec.  6.  b.  t. 
Then  tbey  insisted  on  repetition  of  the  paraphernalia  j  and  the  question  arose?, 
what  fell  under  that  name  ?    T«£  Lqrps  thought  her  apparel  and  ornaments, 
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No  AC.       and  the  mundux  muliebris  was  comprehended  under  k,  as  inXady  BoghAU's  pro- 
cess against  the  Dutchess  of  Lauderdale..    Sec  Appendix. 

lebruary  14— In  the  action  of  rcpetitionof  8000  merks  pursued  by  Dicksagainst 
Mr  Andrew  Massic  Regent,  the  Lords,  on  the  i6th  of  Jan.  1695,  having  found, 
that  he  ought  to  have  allowance  of  his  wife's  funeral  expense  out  of*  the  fbre- 
cnd  of  that  sum ;  and  he,  under  that  name,  craving  the  medicaments  and  fee* 
to  doctors,  with  the  mournings,  the  Lords  found,  that  a  husband  regulariier 
being  obliged  jure  bumanitatis  to  bury  his  wife,  the  funeral  expenses  here  coulJ 
extend  neither  to  drugs  nor  mournings,  but  allenarly  to  the  charge  expended 
on  the  likewake  and  burial,  as  bread,  wine,  dead-linens,  coffin^  grave-makings 
the  bell-man,  the  poor,  ISc.  Yet  in  the  title,  D.  De  rcli^iosis,  it  is  taken,  more^ 
largely  in  several  of  the  texts  there. 

•    December  4. Mjersinoton  reported  Dicks  f(?«/r^  Mr  Andrew- Massie,.  men^ 

tioned  i6th  January  1695,  for  restoring  to  them,  as  his.  wifeV  executors,  her 
bona  paraphernalia.     The  Lords  found ,  he  could  have  no  allowance  for  the 
L.  20  Sterling  he  paid  out  for  her  wedding^cloaths,  because,  being  a  moveable 
debt,  it  fell  sub  communione  bonorum,  and  so  was  extinct  and  ceased  to  be  a  debt; 
but  it  would  have  been  otherwise  if  it  had  been  heritable  quoad  maritum^  as 
bearing  annualrent.     Then  the  next  question  was.  What  were  to  be  reputed 
paraphernalia?  A  list  and  condescendence  was  given  in,  containing  articles 
which  cannot  fall  under  the  mundus  muliebris,  which  are  only  for  ornament  of 
the  wife's  body,  such-'a^  bracelets;  necklaces,  breast-jewels,  ear-rings,  which 
use  only  to  be  worn  by  women  ;^  but  watches,  rings,  i3c.  which  are  epicani 
generis,  and  of  promiscuous  use,  as  well  worn  by  men  as  women,  are  not  so 
clearly  paraphernalia,  unless-  it  be.  proved  they  were  given  to  her  by  her-hus* 
band,  and  in  her  custody  and  possession  the  time  of  his  life,  and  so  worn  and 
Wd  by  her.    As  for  webs  of  clothy  ^c.  the  Lords  rejected  them  ;•  and  for  ca- 
binets, found  them  not  paraphernalia,  unless  they  were  made  expressly^/ d^j- 
tinatione  matris-familisis  to  that  particular  use  of  holding  her  rings  and  jewels ; 
neither  were  nicdals  any  part  of  them  ;  but  woukl  not  restrict  her  to  one  of 
each  sort,  (as  done  in  heirship  moveables),  but  a  wife  may  have  more  of  one 
kind,  though  it  defraud  creditors  to  multiply  these  too  much,  and  encourage 
wives  to  cause  their  husbands  furnish  them  with  such-  toys.     The  Spanish  and 
Italian  doctors  are  very  narrow  to  wives  on  this  head,  and  allow  them  only  the 
use,  (jut  ornatiores  appareant)  but  not  the  property  of  them  :  And  where  they 
fire  extravagant,  they  are  like  donations  ir^er  virum  ei  uxorem,   and  so  re- 
vocable.— In  the  case  of  the  Duchess  of  Lauderdale,  and  Lady  Boghall,  the 
Lords  inclined  to  restrict  iheir  paraphernalia  as  much  as  could  be  ;    and,  in 
this  present  cause,  they  resolved  to  hear  the  lawyers  in  their  own  presence,  to 
establish  a  rule  what  should  be  reputed  paraphernalia  in  time  coming.     But  the 
qu?-lity  of  persons  will  make  a  distinction  ;  besides,  a  merchant  or  jeweller's 
ydfe  having  many  watches  or  rings,  l^c.  in  her  possession,  ought  not  to  make 
then)  her*s  or  her  executors,  because  they  are  in  such  cases  designed  for  sale. 
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t6gj.  January  15. — ^The  Lords  advised  the  debate  between  the  Executors  No  4^4 
of  EUsabeth  Dick  and  Mr  Andrew  Massie,  her  late  husband,  mentioned  4th 
Dec.  1696,  and  resolving  to  fix  a  rule  for  determining  what  wives,  or  their  exe- 
cutors might  claim  as  paraphernalia  or  jocalia^  they  did  lay  down  several  posi- 
tions and  heads,  under  which  they  might  bring  all  the  species  and  kinds  of  uch 
gifts,  with  an  eq'ual  regard  to  the  dignity  of  the. wives,  and  also  for  curbing 
and  restraining  exorbitaiicies  tberelfr,  for  thfe  interest  of  the  husbands,  and 
their  children  or  creditors ;  and  accordingly  the  Lords  found,  that  under  the 
paraphernalia  peculiarly  belonging  to  the  wife,  and  no  ways  entering  into  the 
communion  of.  goodsi'  betwixt  the  husband  and  her,  are  comprehended,  the 
mundus  or  vestitus  muliebris^  viz.  all  the  body-cloaths  belonging  to  the  wife,  ac- 
quired by  her  at  any  time,'  wfiether  in  this  or  any  prior  marriage,  or  in  virgini- 
ty or  viduity  ;  and  whatever  other  ornaments  or  other  thiiigs  were  peculiar  to 
her  person,  and  not  proper  for  men's  use  or  wearing,  as  necklaces,  ear-rings, 
breast-jewels,  gold-chains,  bracelets,  ^c.  And  that  under  child- bed  linens,  as 
paraphernal  and  proper  to  the  wife,  are  to  be  understood  only  the  linen  on  the 
wife's  person  in  child-bed,  but  not  the  linens  on  the  child  itself,  nor  on  the  bed 
or  room,  which  are  to  be  reckoned  as  moveables;  and  therefore  found  the 
child's  spoon,  porringer  and  whistle,  contained  in  the  condescendence  are  not 
paraphernal,  but  fall  under  the  communion  of  goods ;  but  that  ribbons,  *  cut  or 
uncut,  are  paraphernal  and  belong  to  the  wife,  unless  the  husband  were  a  mer- 
chant j  and  found,  that  all  the  other  articles  are  of  their  own  nature  of  promis-  - 
cuous  and  common  use,;  either  to  men  or  women,  are  not  paraphernal;  but  fall 
under  the  communion  of 'goods,  unless  they  become  peculiar  and  paraphernal 
by  the  gift  and  appropriation  of  the  husband  to  her,  such  as  a  marriage- watch, 
rings,  jewels  and  medals,  hfc.  But  found,  that  a  purse  of  gold, 'or  other  move- 
ables, that  by  the  gift  of  a  former  husband  became  properly  the  wife's  goods 
and  paraphernal,  exiclusive  of  the 'husband,  are  only  to  be  reckoned  as  common 
moveables  quoad  a  second  husband,  unless  they  be  of  new  gifted  and  appro- 
priated by  him  to  the  wife  again :  And  found,  that  'such  gifts  and  presents  as 
one  gives  to  his  bride  before  or  on  the  day  of  the  marriage  are  paraphernal  and  i^- 
revocable  by  the  husband  during  that  marriage,  and  belong  only  to  the  wife 
and  her  executors;  but  found,  any  gifts  given  by  the  husband  to  the  wife  aftet 
the  marriage-day  are  revocable,  either  by  the  husband's  making  use  of  them  . 
himself,  or  taking  them  back  during  the  marriage  ;  but  if  the  wife  be  in  pos^ 
session  of  them  during  the  marriage,  or  at  her  death,  the  same  are  not  revocable 
by  the  husband  thereafter  :  And  found  Cabinets,  coffers,  and  other  alleged  ac- 
cessories, for  holding  the  paraphernalia,  are  not  paraphernal,  but  fall  under  the 
communion  of  goods.  Some  of  the  Lords  were  for  making  any  thing  given 
the  next  morning^  after  the  marriage  paraphernal,  called  the  morning-gift  in  1 
our  law  ;  but  the  Lords  esteemed  them  man  and  wife  then,  and  so  revoc-able.  •. 
FoL  Die.  V.  I.  j>.  388;     FountainbalU  v.  i.  p.  659,  711,  739,  &  756.   , 


5»24 


HUSBAND  AKj>  WnX 


Div.  C 


No  46. 


1709.     y«^/y  8.         Lady  Rankeilour.  ajainst  Lady  Ayton. 

G01.D  medals  gifted  by  the  husband,  before  marriage,  fall  not  under  the  diirL 
sioQ  of  moveables  betwixt  husband  and  wife. 

FoL  Die.  v^  1.  p.  3S8.     Fprhcs*    Fountainbalt 
'*#*  See  this  case  No  .!•  p-  5759* 


No  47. 

A  purse  con- 
taining me- 
dals and 
fane  pennies 
was  allowed 
to  belong  ex- 
clusively to  A 
lady,  but  not 
cash  she  had 
in  her  own 
JfLCcping. 


1711.    Jtute  ^7,        The  Lidy  Butc  agaiust  The  Saul,  later  Soa-in-law. 

TuE  last  Eacl  of  Bute^by  his  bond  of  provision  in,  March  1710^  (before  he 
went  to  the  baths  in  England,  wh^re  he  died  in  M^y  thereafter}  granted  a  life* 
rent  to  his  Lady  of  3300  merks  yearly,  payable  at  the  .fiwt  term  after  his 
dec^9.se ;  anil  his  son  declining  payment,  she  rai$e$.a  process  against  him,  both 
for  bygQoes,  and  in  time  coming,  and  likewi^  for  ;tbe  anuualrents  of  her  own 
son's  patrimony.  JHUgei  for  the  EarU  Her  liferent  was  quoad  bygones  more 
,  than  compensed  and  extinguished,  by  her  iutrQmissioi(i  with  lying  money  and 
gold,  beside  the  defunct,  or  actually  in  her  hands  the. time  of  bis  decease,  un- 
accounted for  \  and  offered  to  prove  iL  by , her  o^h :  Andjshe  having  deponed, 
acknowledged  she  had,  at  the  dissolution. <^  the  marriage^  a  purse  containing 
sundry  medals  and  purse-penuies,  given  by  the  .Earl  and  other  friends  to  her 
and  her  son,  in  which  number  there  were  spme  guineas,  and  she  judged  the 
whole  might  be  about  L*  60 .  Sterling,  and  that  she  bad  nothing  as  the  product 
of  any  trade,  she. drove,  ei^cept  about  2  or  3  elns  of  Alamode :  And  that  she  lent 
out  .no.  money  4unn^  the  marriage,  nor  any  other  for  her  behoof.  And  being 
interrpgatedt  What  lying  money  she  had  in  her  bands  at  her  husband's  death  ? 
depones.  She  bad  about  L«>fQ  Sterling,  being  presents  paid  by  the  tenants  to  the 
family,  which  th^  Lgdi^^  , ordinarily  lifted  in  specie  for  the  house  ;  and  such 
as  were  not  paid  in  Xind  wer«  paid  in  money,  and  the  Earl  allowed  the  same  to 
her.  This  oath, coming  to  be  advised,  it  was  .contended  for  the  Earl,  That  the 
quality  adjected  of. their  being  gifted  was  wholly  extrinsic  ?  Neither  had  she 
distinguished,  nor  spepigUy  condescended,  what  was  current  gold,  and  what 
were  purse-pennies  j  for  probably,  under  that  denomination,  she  might  include 
Spanish  pistoles,  French  Louiard'ors,  Hungary  ducats,  English  Jacobns's-  and 
Carolus's,  &rc«  though  all  these  had  a  determinate  known  value  ;  nor  has  she 
told  when  they  were  given,  whether  before  or  after  the  marriage,  nor  what  she 
.^ot  from  jTr ten ds^  and  even  none  of  these  are  paraphernal,  like  watches,  rings, 
bracelets,  fitc.  but  are  epicani generis^  as  commonly  used  by  men  as  by  women: 
And,  in  the  famous  decision  supra^  15th  January  1697,  Dick  contra  Massie,  No 
45«  P*  5^^^'  there  is  a  full  and  ample  enumeration  and  detaiL  of  what  is  the 
mundm  et  veititui  muli&bris^  and  what  not ;  and  there  a  purse  of  gold  was  not 
reckoned  inter  paraphernalia:  And,  in  a  later  case,  the  Lady  Rankeilor  ro«/rtf 
,the  Lady  Ayton,  No  i.  p.  5759.  they  Lords  found  a  gold  medal,  called  an 
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embltiti  of  tlie  liege  of  Btedv^  Tallied  at  L*  to  Sterling,  not  to  be  inter jMtiiaf 
but  to  hdoiag  to  the  faosband's  exectirofsc  ^  And  I  temembered  the  Lords 
of  the  DiiCcfaess  of  Lauderdale's  process  ^gsAmt  the  Lady  Boiglmll,*  as  ex« 
ecutrix  to  Lmiderdafe's  ferst  Lady,  ^»ho  died  at  Paris,  that  the  Lords  had 
lAuch  restricted  these  parapfaemals ;  and  cited  Julius  Clarus,  dnd  other  Italian 
lawyers ;  because  of  wives  easy  access  and  great  influence  they  might  have  ort 
their  husband^  to  tfoiitert  great  sums  of  money  into  such  trifles  ttnd  bagatelles, 
to  th^  evident  prejudice  sod  diminution  of  bis  fortune ;  and  therefore  she  must 
prove  they  were  gifted.-  Answered  for  the  Cdunteiss  Dowager,  That  the  present 
Earl  had  not  the  le»s^  pflettace  to  fetain  her  jointurcr^  on  this  frivolous  account ; 
for  it  was  of  known  notoriety  that' men  of  far  less  quality  than  the  Earl  of  Bute 
gave  purses  of  gold  of  more  valwe  than  this  to^their  wives,  and  were  never  rec- 
koned to  belong  to  the  husband,  or  fall  under  Yvi^Jus  mariti ;  yea^  not  so  much 
as  to  be  affectable  by  his  creditors,  whio  c«-tainly  might  have  a  better  claim 
than  the  heir ;  and  Ulpian,  1.  32^  §  2,  De  donate  inter  vir.  et  ux.  expresses  it  very 
generously,  •  Fas  est,  earn  quidem  qui  donavit  poenitere^  haeredem  vero  id  eripere 
♦'forsitan  contra  supremam  voluntatem  ejus  qui  donaverit,  durum  et  avarum  est.* 
If  a  creditor  were  evicting  it,  his  case  Hught  be  favourable,  gratuitous  donations 
not  being  so  easily  sustained  against  them ;  but  where  the  questior^i^  only  with 
the  heir  of  the  donor,  a-  J)erson'  of  quality,  and  the  gift  very  disproportioned, 
never  revoked,  it,  is  invidious,  and  so  wor/^  ^;7/Jr»2^2i«^r.— — The  Lorbs^  by 
plurality,  found  my  Lady  had  right  to  the  said  purse,  and  that  it  did  not  belong 
tp  the  husband,  nor  his  heir ;  but  aer  to  the  second  part  of  the  oath  about  the 
E.  40. Sterling  of  presents,  seebgit  was  acknowledged  they  used  to  be  applied 
to  the  use  of  the  family^  the  Lords  found  it  ia  a  quite  different  case  from  thef 
former,  and  that  it  belonged  to  the  husband  >  and  sustained  the  compensation 
quoad  that,,  the  quality  of  the  oath  being  extrinsic. 

Fol.  Die.  V.  I.  p.  389.     Fountainhnll i  v-.  x,  p.  744. 
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1716.     July  31.      JfiAN  PiTCAiRN'  and  her  Hti^nd  against  John  Peuthjrer. 

In  a  process  betwixt  these  parties,  this  question  having  fallen  to  be  consider- 
ed, vix.  whether  a  chest  of  djrtiwers,  wherein  a  wife  ke^n  her  clothes,  was  a  part 
of  the  paraphernaiia^  and  did  thereby  become  the  wife's  property,  exclusive  of 
the  husband'syW  mariti? 

And  it  was  contended  for  Fitcaim  the  pursuer ;  That  it  was  to  be  reckoned 
among  the  paraphernalia,  because  these  do  not  only  include  clothes,  but  those 
things  that  are  proper  for  their  custody ;  thus  Paulus,   libr  sent.  3.  cap.  6, 

*  Mundo  muliebri  legato  ea  cedunt,  per  quaj  mundior  muJier  lautiorque  eflScitur j 

*  yelut  speculum,,  conchse,  skuli,  item  pixides,  unguenta,  et  vasa  in  quibus  ea 

*  sunt  J*  which  directly  determines  the  ca^,  that  is,  whatever  is  necessary  for 
keeping  the  things  also  is  understood  to  pass  with  them ;  and  it  is  very  sure 
that  chests  of  drawers  are  absolute] j^  necessary  for  custody  of  clothes  ad  mun* 
ditiem. 


No  48. 

Found, that 
a  chest  of 
drawers,  ap- 
propriated for 
keepin?  a 
wife's  clothes, 
is  a  part  of 
Xhr  parapberm 
rmlta. 
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Answered  for  the  defender  ;  That,  at  this  way  of  arguing,  the  paraphernalia 
:jnay  be  made  very  large ;  and  if  wivca  be  allowed  to  make  moveables  their  own 
>y  laying  clothes  within  drawers,  cabinets,  and  chests,  &c.  a  good  part  of  the 
jmoveables  of  the  husbands  will  in  progress  of  time  be  made  parapbernalia. 

The  Lords  found,  that  a  chest  of  drawers,  appropriated  for  keeping  a  wife'c 
clothes,  is  a  part  of  the  paraphernalia. 

Act.  BQtnofJU  Alt.  Stty.  Oerk,  GSktmu 

Bruce ^  v.  2.  No  34.  J>.  45. 
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Effect  of  yuj  Mariti. 
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By  payxntnt 
to  the  husband 
of  a  sum  des- 
tiued  for  or. 
naments  to 
the  wife, 
any  claim  by 
her  •xecatott 
is  excluded. 


1667.    February  2.      Executors  of  Lady  Pilton  against  Hay  of  Balhousie. 

Mr  Francis  Hay  granted  a  hond  to  his  wife's  sister,  the  Ladj  Pilton,  bear- 
ing, that  for  good  considerations  he  obliged  him  to  pay  her  1000  mexks  yearly 
during  het  life,  with  this  provision,  that  it  should  be  leisome  to  her  to  employ 
the  same  for  the  abuliaments  and  ornaments  of  her  body,  or  any  other  use  she 
pleased  ;  and  without  any  right  and  interest  in  her  husband  thereto  jure  mariti. 
Her  executors  do  now  pursue  Balhousie,  as  heir,  for  payment,  who  alleged  absol- 
vitor, because  he  had  paid  to  Pilton  her  husband;  and  albeit  it  was  provided,  that 
ft  might  be  leisome  to  his  wife  to  dispose  upon  the  sum,  yet  she  had  not  done  it^ 
but  the  husband  had  provided  her  with  all  abuliaments  necessary.  It  was  an-- 
sweredt  That  the  husband's  Jus  mariti  was  excluded  by  Mr  Francis  himself; 
and  whatever  might  be  alleged  of  what  belongs  to  a  wife  propria  jure,  that  no- 
thing more  can  remain  with  her  but  her  necessary  aliment,  and  all  the  rest 
being  in  the  person  of  the  wife,  doth  return  to  the  husband  jure  mariti^  albeit 
the  jus  mariti  were  renounced  in  her  ftivours  :  yet  the  right  hcve  is  freely  given 
by  a  third  party,  excluding  the  husband ;  which  third  party  might  gift  with 
what  provisions  Jie  pleased,  and  his  gift  returns  to  himself,  unless  these  provi- 
sions be  obsejved,  and  this  must  be  thought  to  be  a  gift,  seeing  it  bears  no 
cause  onerous.  It  was  answered.  That  it  bears  good  considec0tions,  and  expres- 
ses not  to  be  a  gift,  or  done  for  love  and  favour.  2dlyy  If  the  gifter  were  oppos- 
ing the  husband,  or  his  creditors  right,  and  making  use  of  that  provision,  that 
his  .gift  might  return,  seeing  the  provision  was  not  kept,  it  might  have  weight ; 
but  here  the  donatar's  heir  makes  not  use  ofthe  provision,  but  concurreth  with 
jhe  husbapd  and  payeth  him. 

.    The  LoRps  found  the  payment  made  by  the  donatar,  or  his  heir,  to  the  hus- 
band, relevant  tp  exclude  .the  executors  of. the  wife. 

Stair,  v.i.p.  434. 
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%♦  Ncwbyth  reports  the  same  case : 

UlfOgmw  Mr  Frtticis  Hay  of  Balhousie,  by  bis  bond  granted  to  Elspeth 
Hidybiirtoa,  spciise  for  the  time  to  umqubile  Peter  RoUo  of  Pilton,  to  pay  to 
tbe  said  lUspeth  y«arly>  during  her  lifetime,  the  sum  of  icoo  merks,  at  Whit- 
sunday and  Martinmas  proportionally ;  and  Christian  Rollo  being  executrix 
decerned  to  the  said  £lspeth  Halyburton  her  mother,  and  having  licence  to 
pursue,  and  having  assigned  the  said  bond  to  George  Cockburn,  they  pursue 
George  Hay,  now  of  Balhousie,  as  representing  his  father,  for  payment  of  the 
said  sum  aUeged  rostifig  owing  for  tbe  year  preceding  the  said  Elspeth  Haly« 
burton*s  decease.    It  was  sJl^ed  for  the  defender.  That  he  ought  to  be  assoiU 
zied,  because  the  defender's  father  made  payment  of  the  said  yearly  duty  to 
the  deceased  Peter  Rollo  of  Pilt©n,  who  had  right  thereto  y^r^  mariti,  and  upon 
payment  has  recovered  Peter  RoUo's  discharge.    To  which  it  was  reflied  for  the 
pursuer.  That  tbe  allegeance  ought  to  be  repelled,  in  respect  of  the  bond,  which 
is  not  simply  conceived,  in  which  case  the  husband  could  have  right  to  the 
sum y«rr  maritif  but  it  is  tailzied  with  a  provision  that  it  should  be  leisome  to 
Elspeth  Halyburton  to  use  and  dispose  upon  the  said  sum  for  the  abuliam^nts 
and  oroaments  of  her  body,  or  otherways,  at  her  pleasure,  without  any  rigbt  to 
be  acclaimed  thereto  by  her  husband,  or  his  heirs,  or  executors,  and  creditors. 
So  the  husband,  and  his  heirs  asd  creditors,  being  secluded  from  the  said  sum 
by  tbe  bond,  the  hvsbapd  cQuld  pretend  no  right  thtitto  jure  mariti,  in  respect  of 
the  foresaid  qualification  in  the -bond  secluding  him  as  said  is.    To  which  it  was 
duplied^  That  albeit  the  bond  be  so  qualified,  that  neither  the  husband  nor  his 
creditors  could  claim  right  to  the  same  stante  matrimonio^  yet  the  bond  being 
granted  to  the  wife  during  the  marriage,  and  the  provision  in  the  bond  bearing, 
that  it  should  be  leisome  to  her  to  dispone  upon  the  said  sums  yearly,  to  the 
effect  foresaid,  yet  tb?  wife  never  having  made  use  of  that  power  and  liberty 
conceived  in  her  favours  in  the  bond,  but  the  sum  acclaimed,  for  the  years 
libelled,  being  all  resting  owing  unpaid  the  time  of  her  decease,  and  the  hus- 
band having  furnished  to  her  all  abuliaments,  and  other  necessaries,  the  same, 
after  decease  of  the  wife,  fell  to  the  husband  jV^  mantis  and  so  had  power  to 
uplift  and  discharge  the  same,  rhe  husband  bearing  the  whole  of  the  burden, 
and  furnishing  pf  all  necessaries  for  the  time,  the  husband's j«x  mariti  could  not 
be  taken  from  hijn  by  any  private  paction  or  provision  betwi:^t  the  debtor  and 
his  wife,  without  consent  of  the  husband  j  but  eo  ipso^  that  the  bond  was  made 
to  her,  either  by  way  of  donation,  or  for  an  onerous  cause  stante  tnatrimonio,  that 
belonged  to  the  husbandjV/r^  mariti,  and  albeit,  during  the  marriage,  he  and 
his  creditors  might  have  been  secluded,  because  it  was  a  part  of  her  aliment, 
and  was  to  have  diminislied  the  burden  of  the  marriage,  and  the  marriage  hav- 
ing been  dissolved  by  her  death,  the  same  fell  to  her  husband,  who  de  facto 
did  aliment  her,  so  that  none  other  can  claim  right  to  the  said  sums :    Likeas, 
by  the  bond  itself,  it  is  clear,  that  the  cause  of  granting  the  bond  was  for  some 
Vol.  XIV.  ^^  T 
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A  husband 
maj  renounce 
his/tfx  mariti^ 
in  30  f»r  as  it 
relates  to  his 
interest  in  his 
wife**  move* 
ables  i  but  he 
cannot  re- 
nounce it  in 
to  far  as  it  re- 
lates to  his 
administra- 
tion and  go- 
vernment of 
the  family. 


of  the  wife's  estate  being  in  Mr  Francises  band,  wbich  would  belong  to  the  hus- 
band y«r^  fw^r///,  in  so  far  as,  Mr  Francis,  by  the  bond,  has  retention  of  200 
merks  yearly,  of  the  said  1000  merks  yearly,  addebted  by  Peter  RoUo  to  James 
Butler,  and  assigned  by  him  to  the  said  Mr  Francis.— —The  Lords  sustained 
the  defences  proponed  for  George  Hay  the  defender ;  and  found,  that  the  hus*- 
band  j»r^  mariti  had  right  to  the  yearly  annuity  of  icoo  merks,  notwithstaniU 
ing  of  the  seclusion  of  htm  by  the  provision  of  the  bond. 

Newbytb,  MS.  p.  89. 

1667.     February  9. 

Mr  Alexander  Fouus  and  Lord  Collington  against  Tenants  of  Innertyle. 

and  Lady  Colungton. 

Sir  James  Foulis  of  Collington,  being  in  treaty  of  marriage  with  Dame  Mar- 
garet Erskine,  Lady  Tarbet,  she  did  dispone  36  chalders  of  victual,  of  her 
jointure  in  the  north,  to  a  confident  person,  that  she  might  make  use  thereof, 
for  the  benefit  of  her  children  ;  and  disponed  36  chalders  of  her  liferent  of  the 
lands  of  Innertyle,  to  Adam  Cunninghame  of  Woodhall,  who  transferred  the 
same  to  Mr  Alexander  Foulis  of  Ratho,  who  granted  a  back-bond,  bearin«', 
that  his  name  was  made  use  of  for  the  use  and  behoof  of  CpUington  and  his 
Lady,  and  that  to  this  effect,  that  the  profit  of  the  liferent  should  be  applied  to 
the  aliment  of  their  families  jointly ;  and  therefore  obliged  himself  to  dispone 
in  their  favours,  and  de  presenti  did  dispone.  The  next  day  after  this  disposi^ 
tion,  there  is  a  contract  of  marriage  betwixt  Collington  and  the  Lady,  wherein 
there  is  this  clause,  that  Collington  renounces  his  jus  mariti  to  the  lady's  life- 
rent,  or  any  other  right  he  might  have  thereto  by  the  subsequent  marriage,  and 
takes  his  hazard  for  what  he  may  have  any  other  way.  Mr  Alexander  pursues 
the  tenants  upon  his  di^osition.  Compearance  is  made  for  the  Lady,  who  al- 
leges  he  hath  no  interest,  because  be  is  denuded  by  the  back-bond.  Compear- 
ance is  made  for  Collington,  who  declared  he  concurred  with  Ratho,  and  con- 
sented he  should  have  the  mails  and  duties,  to  the  efifect  contained  in  the  back- 
bond, and  thBt  he  would  not  make  further  use  of  the  re*disposition,  contained 
therein.  It  was  answered  for  the  Lady,  That  Collington*s  concour^  could  not 
sustain  this  process,  because  Ratho  was  already  de  presenti  denuded  in  favours 
of  Collington  and  her ;  likeas  Collington  was  denuded  by  his  contract  of  mar- 
riage whereby  he  renounces  h\%jus  mariti^  and  all  other  right  he  can  have  to 
the  liferent  lands,  in  favours  of  the  lady,  and  so  renounces  the  clause  of  the 
back- bond,  in  so  far  as  it  is  in  his  favours.  It  was  answered^  That  the  contract 
of  marriage  could  not  derogate  to  the  back-bond,  unless  the  back-bond  had 
been  per  expressum  discharged  or  renounced  therein,  because  albeit  the  contract 
of  marriage  be  a  day  posterior  to  the  back-bond,  yet  both  are  parts  of  one  trea- 
ty of  marriage,  and  so  in  the  same  condition,  as  if  they  were  in  one  writ,  so 
that  a  posterior  clause  in  general  terms  cannot  take  away  a  prior  special  clause 
of  this  moment ;  yea  though  it  were  in  a  contract  less  fovourable  than  a  con* 
4rttct  of  marriage,  which   is  uberrima  fidei^  general  clauses  are  not  extended 
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aboTe-wfaat  is  specially  exprcst,  and  the  Jus  mariti  being  exprest,  and  the  back-      No  50. 
bond  not  exprest,  it  cannot  be  presumed,  that  they  changed  their  minds  in  one 
night,  to  renounce  the  benefit  of  the   back-bond ;  but  this  conveyance  was 
made  of  purpose,  because  CoUington  being  in  debt,  if  the  right  were  consti- 
tuted in  a  third  party,  and  only  to  their  behoof  as  an  aliment,  the  creditors 
could  not  reach  the  same  ;  but  it  were'  the  greatest  cheat  imaginable  to  con- 
jceive  that  the  general  clause  subsequent,  should  evacuate  the  whole  design,  and 
take  away  the  provision  of  the  back-band  :  Neither  doth  the  general  clause  re- 
nounce all  right  that  CoUington  had,  or  might  have  to  the  liferent  lands,  any 
manner  of  way,  but  only  all  right  be  could  have  by  the  subsequent  marriage, 
any  manner  of  way.     Ita  est^  that  he  doth  not  claim  right  jure  mariti^  nor  by 
the  subsequent  marriage,  but  by  the  paction  vcontained  in  the  back-bond  ;  and 
it  is  most  ^eitain  that  the/i/j  mariti^  which  is  most  peculiar  to  this  nation,  doth 
4)ot  compi^hend  all  rights  a  husband  hath,  in  relation  to  the  person,  or  means 
of  his  wife,  but  only  the  right  of  moveable  goods,  or  sums,  which  without  any 
pax:tion,  vrtiatsocvcr  way  they  come  in  her  person,  belong  ipso  facto  to  him,  not 
by  paction,  but  by  law,  and  that  jure  mariti,  or  by  virtue  of  the  marriage ; 
so  that  albeit  he  could  not  have  right,  even  by  the  paction,  except  that  he  were 
husband,  or  that  marriage  had  followed,  yet  his  paction  is  his  title,  and  not  the 
marriage,  which  is  but  iacita  conditio^  or  causa  sine  qua  non;  so  that  discharging, 
or  renouncing  of  tht  jus  mariti^  or  the  benefit  by  the  marriage,  if  it  weie  pos- 
•terior  to  the  contract  of  marriage,  would  not  take  away  the  contract,  and  be- 
ing in  the  contract,  cannot  take  away  the  prior  paction,  and  disposition  grant- 
ed by  tlie  wife,  in  favours  of  a  husband,  or  a  third  party  to  his  behoof.     It  was 
answered  for  the  lady.  That  she  adheres  to  the  clear  express  terms   of  the  con- 
tract  of  marriage^  which  renounces  not  only  the  jus  mariti^  but  all  other  right 
to  the  liferent  lands,  by  the  subsequent  marriage,  which  being   a  several  writ, 
and  a  day  posterior,  must  necessarily  take  away  the  back-bond,  without  consi- 
dering the  meaning  of  the  parties,  quia  in  claris  non  est  locus  conjecturis  ;  at  least 
the  meaning  can  be  no  otherwavs  cleared  but  by  writ,  or  the  lady's  oath ;  other- 
wise the  most  clear  and  solemn  contract  shall  be  arbitrary,  and  may  be  taken 
away  by  presumptions  or  conjectures,  and  no  man  shall  be  secure  of  any  right, 
udo,  Verba  sumenda  sunt  cum  effectu.   If  this  did  not  take  away  the  back-bond,  it 
had  no  effect,  for  the  lady,  before  the  contract,  was  denuded  of  her  whole  lifer 
rent,  both  of  Innertyle  and  in  the  North,  so  that  there  was  no  need  to  renounce 
the^^j"  mariti^  or  right  by  the  marriage  to  the  liferent  lauds.     It.  was  further 
alleged  by  the  Lady,  that  albeit  the  renunciation  could  not  reach  the  back-bond, 
in  so  far  as  it  is  a  paction,  so  that  it  yet  stood  effectual  for  application  of  the 
liferent  right,  for  the  aliment  of  the  Lady  and  CoUington's  family  jointly,  yet 
thereby   they   both  had  a  communion  and  society  equally,  and  the  husband 
could  pretend  no  right  in  the  administration  or  management,  but  only  jure 
mariti,  in  so  far  as  he  is  husband,  and  therefore  he  acknowledging  that  he  has 
renounced  \i\%jus  mariti,  cannot  pretend  to  the  administration  of  this  aliment, 
but  it  must  remain  entirely  to  the  J^^Jy. 
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^  No  5a  Xhi:  L')Ri>s  found  that  the  clause  in  the  ceatrtot  of  tnarriage,  did  mt  dcnew 

gate  to  the  back-bond  ;  and  as  to  the  point  c^ftdmrnistraiioli,  thejr  cooadeied 
it  to  consist  in  two  things,  in  uplifting  the  rent,  tod  managing  the  Hferent-huids, 
and  on  the  application  thereof  to  the  use  of  the  ftroily^  and  raawg»qg  the  «f« 
faire  of  the  family.  As  to  the  first,  they  found  that  both  parties  ba^in^  entrust* 
ed  Ratho,  the  trust  of  management  of  the  rent  could  not  te  taken  from  laim 
without  Collington*8  consent  i  and  as  for  the  management  of  the  iamiiy  ittei£^ 
they  found,  that  it  neither  was,  nor  could  be  renounced  l^^y  the  husband  ia 
favours  of  the  wife,  and  that  any  such  paction,  though  it  had  ibeen  clear  and 
express,  taking  the  power  and  govermaeot  of  the  femily  from  the  husband,  aaai 
stating  it  in  the  wife,  is  confM  bonos  mor^s,  «Fnd  void,  and  thut  the  pus  marHi, 
as  it  is  properly  taken  in  our  law,  fot  the  husband's  interest  to  the  wife's  move- 
ables, being  renounced,  cannot  be  understood  to  reach  tx>  the  renunciaekm  of 
the  husband's  power  to  rule  his  wife  and  family,  and  to  adbiiiUBtrate  the  ali*. 
ment  thereof. 

FqI.  Die*  V.  I.  p.  389.    Stmr^  tr.  i.p.  438* 

%♦  Newbyth  reports  the  same  case : 

There  is  a  pursuit  at  the  instance  of  Mr  Alexander  I'owlis,  as  having  right 
by  translation  from  Mr  Adam  Cunningham,  who  had  right  from  Dame 
Margaret  Erskine  to  her  liferent  lands  of  Innertyle,  and  half  lands  of  Tyrie 
during  the  second  marriage,  against  the  tenants  of  the  said  lands,  for  the  duties 
of  the  crop  i666.  In  this  process  there  is  compearance  made  for  the  Ladj 
Collington,  who  alleged  that  Mr  Alexander  Fowlis  of  Ratho  cannot  pursue,  be- 
cause his  right  is  qualified  with  a  back-bond,  declaring  that  it  was  to  the  be- 
hoof of  Sir  James  Fowlis  of  Collington,  and  the  said  Lady,  and  the  aliment  of 
their  family,  and  per  verba  de  presenti  be  is  denuded  of  the  same  j  and  whereas 
the  Lord  Collington  concurs,  he  cannot  be  admitted  to  concur,  but  the  Lady 
tnust  be  preferred ;  because,  albeit  the  back-bond  by  Ratho  be  conceived  in  ipy 
Lord  and  my  Lady's  favour,  for  alimenting  the  family  ;  yet  my  Lord,  as  hus- 
band and  head  of  the  family,  cannot  pretend  to  the  intromission  with  the  said 
duties ;  because,  by  the  contract  of  marriage,  which  is  posterior  to  the  back- 
bond, he  has  not  only  renounced  his  jus  mariti,  but  also  all  right  that  should 
^ccrescc  to  him  by  the  subsequent  marriage,  or  any  ether  manner  of  way  ;  and 
seeing  he  could  have  claimed  no  right  by  virtue  of  the  back-bond,  if  the  mar- 
riage had  not  ensued ;  and  by  the  contract,  he  having  renounced  all  right  in  the 
contract,  in  the  general  and  comprehensive  terms  foresaid,  the  said  renunciation 
docs  denude  him  of  any  right  he  could  acclaim  by  the  back-bond  ;  and  as  the 
contract  is  clear,  and  does  exclude  him,  so  it  is  likewise  clear  to  have  been  the 
Cleaning  and  intention  of  the  parties,  as  appears  by  his  missive  letter,  written 
by  him  to  the  Lady ;  and  conform  to  the  said  intention  and  agreement,  the 
Lady  lias  ever  since  the  marriage  uplifted,  and  had  the  sole  intromission  with 
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the  rents ;  and  Ub  nemmQiation  of  hii  Jus  tnmiii  wauH  be  frurtra,  and  would  No  5jq« 
faare  no  eSeCt,  if  it  fiboold  not  denude  him  of  all  right  that  he  can  claim  bj 
the  back-boad^^^To  this  it  \^  answered^  That  the  pursuit  behoved  to  be  sustain- 
ed, and  the  Lady  could  crave  no  preference  upon  the  grounds  foresaid ;  because, 
upon  the  treaty  of  marriage  betwiiu  the  said  parties,  the  Lady  having  in  join*- 
tare  above  80  cbalders  of  victual,  the  greatest  half  thereof,  which  lay  in  the 
north,  was  dinned  to  Balfour  ;  and  the  estate  in  Fife,  in  regard  of 

CoHk^glon's  condition  at  that  time,  and  that  it  might  not  be  affected  by  his 
creditotB,  was  coaveyed  Mt  si^a  ;  and  Ratho^  by  his  back**bond,  being  d^iud.- 
ed  of  the  Mtse  m.  favour  of  my  Lord  and  liady,  for  aliment  of  their  &mily, 
iny  Lord,  as  dowMUf  and  bead  of  the  "fiimily,  an»st  have  the  ux>ltfting  and  the 
disposing  of  the  same,  for  the  use  and  end  to  which  it  is  destinated ;  and  the 
contjoact  of  marriage,  albeit  posterioi:,  and  the  renunciation  of  bis  right  thene- 
^y,  cannot  be  extended  to«  nor  derrogate  from  his  right  and  settlement  by  the 
the  said  back-bond  ;  and  that  be  should  have  renounced  hb  jus  muriti  by  the 
said  oontmctt  wa«  necessary,  not  only  for  securing  the  estate  in  Fife,  which, 
albeit  by  the  back-bond  was  destinated  for  the  use  and  end  foresaid^  yet  the 
said  back-bond  being  in  favour  of  my  Lord,  the  benefit  thereof  might  have  been 
acclaimed  by  his  creditors,  for  excluding  of  whom  it  was  necessary,  that  by  the 
contract  he  should  have  likewise  renounced  his  jm  mariti,  and  all  other  right. 
Likeas  the  said  renunciation  was  necessary  for  excluding  my  Lord,  who  lik^- 
T7ise  might  have  acclaimed  right  to  the  estate  in  the  north,  disponed  to 
Balfour  in  trusty  and  to  the  behoof  of  the  Lady.  Likeas  the  renunciation  of 
the  said  contract  had  seveial  other  effects,  viz.  to  exclude  him  from  the  Lady's 
moveables,  and  from  any  other  estate  which  would  aecresce  to  her  during  the 
marriage ;  and  the  renunciation  having  the  said  effects^  and  being  put  in  the 
contract  to  that  purpose,  they  cannot  be  heard  to  allege  that  the  said  renuncia- 
4ion  was  <efftctoaI«  if  it  should  not  take  away  the  right  and  settlement  by  the 
)>ack-bond,  to  which  effect  to  extend  the  same  is  absurd,  and  without  any  war* 
«ut,  in  so  far  it  is  evident  that  it  was  intended,  afid  actum  inter  partes^  that  the 
fiouth  and  north  estates  should  be  in  different  conduions ;  and  that  the  Perth  e- 
state  should  be  so  settled,  tliat  the  husband  should  have  no  pretence  of  right  thereto; 
and  the  estate  in  the  south  should  be  conveyed  in  that  manner,  that  his  creditors 
should  be  excluded^and  the  same  should  be  secured  as  an  alimentary  provision  for 
the  family ;  andif  it  had  been  intended  that  the  $cttlement  by  the  back-bond  should 
have  been  taken  away  by  the  contract  of  marriage,  the  back-bond  needed  not  at  all 
have  been  conceived  in  my  Lord's  favour,  and  might  ha^e  been  destroyed  after 
the  marriage,  wheneas  in  effect  it  was  pars  tractatus,  and  of  the  same  date,  at 
least  of  the  day  before  the  contract;  and  seeing,  if  the. Lady  has  no  right  dur- 
ing the  marriage,  but  by  Ratfao's  back  bond,  a  {id  by  the  said  back-bond  the 
the  duries  are  only  applicable  for  the  use  of  the  family,  as  tl^  Lady  would  not 
apply  the  same  to  any  odier  use,  so  my  Lord,  as  head  and  husband  upen  whom 
it  is  incumbent  to  aliment  the  family ^  must  of  necessity  have  the  uplifting  of 
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.the  duties  for  the  said  use  and  end  ;  and  the  Lady,  as  she  Could  neither  --  :e 
nor  defend  without  the  husband's  concourse,  and  his  being  called,  fa-  1  >«  can 
ehe  compt  with  her  husband  ;  and  albeit  he  had  out  of  his  goodnes^;  hitherto 
.suffered  the  Lady  to  meddle,  the  same  cannot  debar  him  for  the  future. ;  and 
the  missive  letter  contains  nothing  but  H)erba  officiosa^  and  compliments  ^f  a 
passionate  lover  to  his  mistress.  Likeas  by  the  eaise  letter  he  gives  her  the 
^ame  power  over  his  estate  as  over  her  own  ;  and  it  is  not  to  be  imagined,  that 
•he  intended  to  subject  all  his  interests  to  her  disposing ;  and  the  settlement  and 
back-bond  was  clear  two  years  after  ;  and  if  such  a  preparative  should  be  sus- 
stained,  it  would  be  pressing  examples,  and  of  dangerous  oonsequences ;  and 
albeit  the  renunciation  had  expressly  related  to  the  husband,  yet  it  may  be  con* 
tended  in  law,  that  bis -right  revived  by  the  subsequent  marriage,  and  ht  with 
•far  better  reason  might  pretend  to  the  estate  in  the  north,  albeit  hitherto  he  has 
never  moved  any  question  for  the  same. ^Thk  Lords  found.  That  the  hus- 
band was  not  prejudged  by  the  renunciation  of  his  administration  -of  the  wife's 
estate ;  but  that  he  had  the  sole  power  and  interest  to  dispose  thereupon,  and 
employ  the  ^arne  for  the  maintainence  of  the  family. 

Ncwbytb,  MS.  p.  92, 
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A  contiact 
of  marriage, 
providing 
that  the 
means  and 
estate  of  ei- 
ther paity 
should  return 
to  themselves, 
failing  chil- 
dren of  the 
riage,  and 
should  not 
b^  under 
communion, 
W9S  sustain- 
ed, though 
it  was  plead- 
ed to  be  con-, 
trary  to  the 
jus  tnmriti^ 
which,  it  was 
alleged,  the 
husband 
could  not 
renounce. 


1670.     June  30.. 


Greigs  against  James  Wemyss. 


By  contract  of  marriage  betwixt  James  Wemyss  and  umquhile  Judith  Nairn, 
it  was  agreed  that  the  means  and  estate  of  either  party,  contained  in  an  inven- 
tory of  the  date  of  the  contract,  should  return  to  either  party,  failing  bairns  of 
^he  marriage,  and  should  not  be  under  communion.  Thereafter,  the  wife  pro- 
vides a  daughter  of  a  former  marriage,  to  a  part  of  her  means  in  the  inventory, 
^vith  her  husband's  consent ;  by  which  contract-it  is  provided,  that  in  case  the 
marriage  dissolve  within  year  and  day,  or  in  case  at  any  time  thereafter,  there 
being  no  children,  the  tocher  should  return  to  the  said  Judith  Nairn.  And  the 
said  Judith  leaves  in  legacy  1100  dollars  due  by  the  Estates  of  Bremen,  which  was 
a  part  of  her  inventory,  to  her  husband  and  her  three  children  of  the  first  mar- 
riage, there  being  no  .children  of  the  second  marriage  ;  whepeupon  John, 
Chalks,  and  Judith  Greigs,  pursue  the  husband  for  the  legacy,  as  having  up- 
lifted  this  sum  fiom  the  Estates  of  Bremen. — The  defender  alleged,  first,  1  hat 
the<:laufe€  in  the  contract  of  marriage,  taking  away  the  communion  of  goods, 
and  making  even  the  moveable  estate  of  either  party  to  return,  is  against  the 
law  of  Scotland,  inconsistent  and  ineffectual;  for  ai^y  reservation  or  provision  in 
favour  of  the  wife,  doth,  ipso  facto,  return  to  the  .husband  jz//^  matiti,  which 
jus  mariti  n^'iihtv  is  nor  can  be  discharged.  2ri/y,  Albeit  the  first  xontract  of 
mau'iage  were^conMstent,  yet  the  sum  in  question  being  provided  to  one  of  the 
daughters  of  the  first  marriage  by  her  contract,  upon  condition  to  return  to  the 
Avife  if  the  marriug^  dissolved,  the  marriage  dissolving,  it  comes  back  to  the 
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wife  taaqftam  novum  jus  ex  pacta  acqiAskum^  aad  so  it  falls  under  the  husband's       No  5  U 

jus  mariii,  as  well  as  aay  sum  acquired  would,     ^dfy^  The  husband  uplifted  this 

sum  by  commission' from  his  wife»  and  so  it  must  be  presumed  to  have  been  spent 

in  oneribus  matrimonii^  at  least  the  husband  must  have  retention  of  his  expenses 

in  recovery  thereof— The  pursuers  answered,  That  albeit  provisions  in  contracts> 

of  marriage,  stating. rig^its  in  the  wife's  person,  to  be  enjoyed  by  her  during  the* 

marriage,  have  not  been  sustained  in  some  cases  ;    yet  this  being  a  provision  of 

a  seturn  after  the  dissolution  of  the. marriage,  it  is  most  consistent,  especially  in 

this  case,  where  the  estate  contracted  was  abroad,  and  the  contract  itself  made 

abroad,  where,*  by  the  civil  law  current  there,  the  means  of  either  party  do 

return  bine  indtj  and  the  profit  thereof  is  only  common  stante  matrimonio  ;  nei^ 

ther  is  the  case  altered  by  the  daughters  contract ;  for  both  by  the  law  and  that 

pactijon,  the  tochec  returniog  to  the  mother  who  gave  it,  in  the  same  case  it  was,- 

it  is  her's  by  her  first  right,  the  second  right  by  the  marriage  becoming' void ^ 

both  by  lawi  and  provision  j   neither  doth  it  import  that  the  husband  lifted  the 

sum ;  for  by  the  contract,  he  is  obliged  to  re-pay  it,  and  could  only  employ  the 

profit  of  it,  in  oneribus  matrimonii.  '  '        *      ' 

The  Lords  repelled  all tthe«c  defences,  but  allowed  expenses  to  the  husband   < 
laid  out  by  him  in  recovery  9f  the  sum. 

Fol.  Die.  V.  1.  p.  389.     Stair,  v.  i.  p.  687. 

*^* .  Gosfbrd  rJeports  the  same  case  : .  ^ 

* 

.    Judith  NaiRtN  by  her  first  husband^.  Charles  Grcig,  having  :had  two  sons  and'  i  . 
two  daughters,  did  marry  James  Wemyss  for  her  second  husband ;  and,  by  con-i 
tract  of  marriage  made  in  Holland,  there  was  to  be  no  communion  of  goods,    , 
but  each,  party  was  to  provide  certain  goods  and  .sums  of  money -according  to 
an  inventory,  which,,  after  their  decease,  were  to  pertain  to  their  respective  heirs. 
And  particularly,  there  was  a  debt  of  1200  rix-dollars  due  by  the  town  of  Bremen,, 
which  had  fallen,  and  did  belong  to  the  said  Judith,  as:  heir  to  her  brother 
Colonel  Gordon,,  reserved  to  her  to  be  disposed  upon  at  her  pleasure  ;  and  ac- 
cordingly, by  her  testament,. she  having  left  300  thereof  to  the  said  James  hec 
second  husband,  and  900.  to  her  children  of  the  first  marriage,  they  did  there-    - 
upon  pursue  the  said  James,  their  father-in-law,  as  who  did  uplift  the  whole 
sum  from  the  city  of  Bremen.     It  ^^s  alleged  for  the  defender  ;  ist.  That  the    - 
pursuer's  mother  did  assign  the  said  sum  in  name  of  tocher  with  Margaret 
Greig,  one  of  her  daughters  of  the*  first  marriage,  who  dying  within  year  and    ^ 
day,  by  the  dissolution  of  the  marriage,  it  did  return  to  the  mother,  and  so  did 
belong  to  the  defender ^r^r^  77i^?r///.     This  defence  was  repelled;  both  because 
the  Lords  found,  that  by  the  dissolution  of  the  marriage  the  mother  did  return 
to  be  in  that  same  case  as  she  was  before  ;  as  likewise,  it  was  so  expressly  pro- 
vided by  the  contract  of  marriage,  to  which  the  defender  had  consented-     ido^ 
It  was  alleged,  That  the  contract  of  marriage,  discharging  all  communion  of 
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A  person  in 
his  contract  of 
marriage  with 
a  widow,  re- 
nounced his 
jus  mariti  as 
to  her  join- 
ture*  Found 
that  the  re- 
munciat  ion  be- 
fore the  mar- 
riage return- 
ed to  the  hus* 
band  upon 
the  consum- 
mation, un- 
less it  had 
been  previ- 
ously assign- 
ed to  a  third 
party. 


goods,  was  centra  jus  publicum^  Md  fe  probated  by  our  Idtr.  Thk  defence  was 
likcwjy:  repelled ;  for  the  Lords  found,  that  the  controet  beiDg  celebrated  in 
Holland  according  to  the  law  there,  and  the  goods  being  debts  due  at  Bremen^ 
it  was  valid  and  obligatory  ;  aod  also,  that  by  oar  law,  a  reserration  of  a  part 
of  the  goods  belonging  to  the  wife  by  coDlnR:t  of  marriage,  was  not  unlawful, 
and  by  the  subsequent  marriage,  did  not  return  to  the  husband  Jure  mariti^ 
the  wife  contracting  for  a  sufficient  portion  ad  sustmenda  onera  ms^rimomi. 
^tio,  It  was  allegedf  That  the  whole  children  of  the  first  marriage  had  given  a 
discharge  to  the  defender  and  theinr  mother  of  all  that  they  could  ask  or  crave. 
This  allegeance  was  likewise  repelled  in  respect  of  the  reply,  that  that  couki 
only  be  interpreted  of  all  that  was  due  to  them  proprh  jure^  and  did  not  com- 
prehend this  legacy  left  to  them  thereafter  by  their  mother  ;  Ukeas,  the  geee^ 
ral  discharge  did  bcao:  an  exceptkyn  of  their  mother's  gdod  Will,  and  did  ccmi* 
prebend  this  legacy. 

Gotford,  MS.  No  291.  p.  125, 


1678.    July  IS. 


NicoLSON  against  Ikolis* 


In  a  pursuit  at  the  instance  of  the  relict  of  John  Inglis  of  Livingston,  against 
his  son  for  implement  of  her  matrimonial  provision,  an  allegeance  having  been 
founded  on  the  said  John's  renunciation  of  his  jus  mariti^  in  so  far  as  concerned 
a  part  of  her  jointure,  which  she  derived  from  a  former  husband,  the  Lobj>s 
^*  found  the  said  renunciation  could  not  subsist  in  the  person  of  the  wife,  but 
that  ipso  mamento  it  recurred  back  again  to  the  husband,  and  accresced  to  him." 
My  Lord  Dumfermline  was  much  troubled  at  this  interlocutor,  for  it  knocked 
his  cause  against  the  Earl  of  Callendar  on  the  head,  and  cutted  its  throat. 
Some  thought  the  Lords  did  it  of  purpose  to  advertise  Dumfermline  to  agree. 
See  observes  in  another  MS.  why  this  paction  should  not  subsist  validly  betwixt 
man  and  wife,  and  that  it  should  only  be  reprobated  in  so  far  as  it  may  prejudge 
the  husband's  creditors  ;  where  mention  is  made  of  the  Lady  Collington's  case 
with  her  husband,  No  50^  p.  5828.    See  Appendix. 

FqL  Die.  V.  1.  p.  389.    Fount ainbaJlf  v.  i.  p.  7. 

*i^*  Stair  reports  the  same  case  : 

Br  contract  of  marriage,  umquhile  John  Inglis  is  obliged  to  infeft  Sarah 
Haliburton  in  liferent  in  an  annualrent  of  1000  merks  yearly,  and  the 
^aid  Sarah  assigns  him  to  a  part  of  a  former  liferent  of  her's,  and  reserves 
another  part  thereof  to  be  uplifted  and  disposed  of  by  herself,  where- 
upon he  renounces  his  jus  mariti.  Mr  George  Nicolson,  as  assignee  to  the  said 
S^ah,  pursues  John  Inglis,  as  representing  his  father,  for  the  payment  of  the 
yearly  annuity,  who  alleged  compensation,  because  the  said  Sarah,  the  cedent, 
had  uplifted  the  mails  and  duties  of  that  part  of  her  liferent-land  which  was 
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reserved.  It  was  answered.  That  his  father  had  renounced  his  Jus  mariti  there-  No  52, 
to.  The  defender  replied^  That  the  law  having  established  a  community  of 
moveables  betwixt  husband  and  wife,  and  the  sole  and  unaccountable  manage- 
ment thereof  in  the  husband  during  the  marriage,  no  contn  ct  or  paction  can 
be  effectual  to  state  any  moveables  in  the  wife's  person,  which  doth  not  ipso 
jure  return  to  the  husband  to  be  at  his  management  and  disposal,  except  the 
abuilziments  and  ornaments  of  her  body,  or  a  competent  aliment,  specially 
appointed  for  her  entertainment  or  abuilziment,  which  being  so  personal, 
inbceret  ossibus  and  doth  not  recur  to  the  husband  j  or  if  a  third  party  give  a 
donation  to  the  wife  excluding  the  husband,  whereby  the  husband  claiming 
right,  it  would  be  void  and  return ;  but  this  reservation  is  in  none  of  these 
cases,  and  as  such  reservations  are  not  consistent  with  law,  so  they  are  most 
inconvenient,  and  have  been  found  inefiectual  in  many  cases,  as  in  the  case  of 
the  Creditors  of  Mr  Andrew  Hamilton  against  the  Lady  Carberry,  {set  Ap- 
pendix), who  reserved  her  liferent  with  a  renunciation  of  the  jus  mariti,  anr', 
though  she  had  a  plentiful  fortune,  and  he  had  nothing,  yet  his  creditors  did 
affect  her  whole  liferent,  except  a  competent  aliment ;  and  in  the  case  of  Lord 
Collington,  No  50.  p.  5S28.,  who,  though  in  his  contract  he  had  renounced 
his  jus  mariti  to  the  half  of  his  Lady's  jointure,  and  which  being  assigned  to 
Ratho,  and  by  his  back-bond  he  was  obliged  to  apply  the  same  to  the  use  of 
Collington  and  his  Lady's  family,  yet  the  full  administration  and  disposal  there- 
of was  found  to  belong  to  Collington  himself  It  was  duplied,  That  these  cases 
do  not  quadrate  with  this,  for  whatever  might  be  allowed  in  favours  of  the 
creditors  of  the  husband  against  su<:h  reservations  as  fraudulent,  yet  it  would 
be  a  personal  objection  against  the  husband  himself  or  his  heirs,  that  they  could 
not  come  against  his  own  contract,  especially  if  they  permitted  the  wife  to  up- 
lift or  enjoy  the  reservation.  It  was  triplied.  That  the  very  reservation  itself 
returned  to  the  husband  y^r^  mariti  by  the  disposition  of  law,  which  all  men 
plead,  and  in  many  cases  cannot  renounce  or  avoid,  as  if  an  eldest  son  renounce 
to  his  father  his  succession,  or  if  all  the  heirs-female  do  the  like,  yet  the  suc- 
cession will  return  to  themselves  with  the  right  of  renunciation;  albeit  an  heirr 
poFtioner  may  renounce  which  will  accresce  to  the  rest. 

The  Lords  found,  that  the  reservation,  with  a  renunciation  of  the  jus  ma- 
riti in  the  contract  of  marriage  do  recur  and  return  to  the  husband,  not  being 
alimentary,  and  sustained  the  compensation  thereon  to  his  heir;  but  found, 
that  the  wife's  intromission  with  her  reserved  liferent,  could  only  be  proved  by 
oath  or  writ,  that  she  had  given  out  the  same  upon  security  or  retained  it  in 
motley  after  the  marriage,  it  being  presumed  that  a  wife's  intromission,  though 
by  her  discharges  it  were  proved,  it  was  employed  for  the  use  of  the  family,  un- 
less the  contrary  were  proved. 

Stair,  V.  2.  p.  6^1. 
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Found  in  con.  CAMFMtL   Ugoinst  SaNBILAMDS,    Or  T&OTTER  agatfiSt   CaMPJELI* 

formtty  with  ** 

Patrick  Telfer  having,  before  his  marriage  with  Agnes  Campbell^ 
relict  of  Andrew  Anderson  printer,  renounced  bis  jus  marki  in  all  her 
means,  (except  L  10,000  she  was  to  contract  in  portion)  with  power  to  her  to 
dispose  of  the  superplus  renounced  in  favours  of  her  children  of  the  first  mar* 
riage,  or  any  other  person,  or  to  himself  if  she  thought  fit ;  and  she  being. 
obliged  to  pay  L.  10,000  of  tocher,  and  he  obliged  to  provide  her  to  the  life- 
rent  of  L.  1200  yearly,  his  creditors  arrested  all  her  means,  and  pursued  a  > 
forthcoming. 

The  Lords  found.  That  there  being  a  synalagma  in  the  contract,  between-- 
the  portion  and  the  jointure,  the  L.  10,000  ought  to  be  burdened  with  her  life- 
rent after  the  husband's  decease,  and  the  creditors  to  find  sufficient  caution  for 
the  same  in  that  event ;  and  found,  That  the  renunciation  of  the  jus  mariti 
not  being  made  in  favours  of  the  wife's  former  children,  nor  any  obligement 
upon  the  husband  for  that  effect,  but  only  conceived  indefinitely  in  favours  of 
the  wife,  by  way  of  a  faculty  to  dispose,  recurred  to  the  husband  by  the  mar- 
riage, which  is  a  legal  assignation,  in  regard  she  was  not  denuded  in  favours  of/ 
any  person  before  the  marriage. 

FoL  Die.  V.  i.p.  389.    Harcarse^  (Liferents.)  No  668.  /.  15)0. . 
1682.     March. 

Patrick.  Telfer  having  verbally  settled,  as  to  terms  oi  marriage,  with  Agnes 
Campbell,  relict  of  Andrew  Anderson  printer,  whereby  she  was  to  give  L.  10,000 
in  tocher,  reserving  the  printing  irons,  and  other  estate  to  herself,  before  the 
contract,  she  disponed  all  her  estate  to  her  brother,  upon  his  back-bond  to  pay 
over  and  above  the  L.  10,000  of  her  tocher,  her  debt,  and  the  superplus  to  the 
children  of  the  first  marriage,  in  such  proportions  as  she  should  appoint;  and 
thereafter  Patrick  renounced  in  the  contract  his^i//  mariti^  and  consented  to  her 
disposing  of  all  at  her  pleasure  to  her  children,  or  any  she  shoi^d  appoint* 
Patrick's  creditors  arrested  the  sums  reserved,  and  contended^  That  the  settle- 
ment above-mentioned  was  but  a  fraudulent  contrivance  to  cut  off  the  hus- 
band's creditors;  and  that  tbejW  martii,  notwithstanding  the  raiunctation 
thereof,  did  recur  to  the  husband,  seeing  tlic  conveyance  to  the  brother  appear- 
ed to  be  in  trust  to  the  wife,  and  she  always  continued  in  posseswm  of  the 
things  disponed ;  and  it  cannot  be  instructed  she  was  debtor  to  the  bsiims. 

The  Lords  did  not  find  any  fraudulent  conveyance  by  the  back-bond,  and 
that  the  wife  being  denudod  by  the  contract  of  marriage,  the  renunciation  of 
the  jus  mariti  was  effectual ;  and  assoilzied  the  children,  &c«  from  the  declarator 
at  the  instance  of  the  husband's  creditors. 

Fol.  Die.  V.  I.  p.  389.    Harcarse^  (Contracts  of  Marriage.)  No  345.  j>.  J4. 
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*^^  P.  Falconer  reports  the  same  case : 

In  an  action  for  making  arrested  goods  forthcoming,  pursued  by  Trotter 
creditor  to  Patrick  Telfer  against  Agnes  Campbell,  spouse  to  the  said  Patrick, 
wherein  the  arrester  craved,  That  Patrick  Telfer's  wife  might  make  furthcom- 
ing the  sum  of  10,000  pounds,  which  she  was  obliged  in  her  contract  of  mar- 
riage with  Patrick  to  pay  to  him;  as  also,  that  her  moveables  and  printing  presses 
might  be  made  forthcoming  for  payn^nt  of  the  said  Patrick  liis  debt,  wherein 
they  were  creditors  to  him  j  it  was  alleged  for  the  defender  the  wife.  That  she 
could  not  be  decerned  to  make  forthcoming  the  10,000  pounds  foresaid,  because 
her  husband  was  obliged  to  eik  20,000  pounds  of  his  own  means*  for  her  life-- 
rent  use,  and  the  bairns  of  the  marriage  ;  and  it  being  a  syrudagma^  the  credi* 
tors  eould  be  in  ik>  better  case  than  the  husband  ;  but  so  it  was,  that  the  hus-^ 
band  behoved  to  employ  both  sums  for  her  liferent.  Tius  Loans  sustained  the 
action  for  making  forthcoming,  the  creditors  finding  caution  for  her  liferent  of 
both  sums.  It  was  further  alleged  for  the  wife.  That  her  moveables  and  print, 
ing  presses  could  not  be  affected  by  the  husband's  debt,  because  by  contract  of 
marriage  foresaid,  and  in  contemplation  of  the  tocher  above  written,  and  that 
there  was  an  overplus  of  means  belonging  to  her,  and  that  her  children  of  the 
first  marriage  were  unprovided,  he  renounced  his  jtis  marui^  and  did  consent^ 
that  she  should  dispose  thereof  in  favours  of  her  children,  or  any  other  way 
she  should  think  fit.  The  Lords  found.  That  albeit  the  husband  had  renounc- 
ed his  Jus  marhif  yet  she  not  having  actually  disposed  on  the  same  before  the 
marriage,  nor  exercised  the  fdculty  after  the  marriage,  it  did  recur  ani  fall  bacic 
under  the  Jus  mariti,  especially  seeing  that  by  the  contract,  the  wife  had  not 
only  a  powsr  to  distribute  among  her  children,  but  to  her  husband,  or  any 
other  she  thought  fit ;  but  if  the  reservation  had  been  simply  in  favours  of  the 
children,  and  that  the  faculty  had  not  been  further  extended,  the  Lords  inclin- 
ed to  have  sustained  the  defence.    See  Mutual  Contract. 

jp,  FaJcQfier^  N$  16.  p.  8, 

*^*  This  case  is  also  reported  by  Sir  P.  Home  : 

1681.  December. — Sandilands  children  to  the  deceased  Bailie  Sandilands, 
having  obtained  a  decreet  against  Patrick  Telfer  merchant  in  Edinburgh,  for 
the  sum  of  L.  10,000  due  to  tfiem  after  count  and  reckoning,  he  having  intro- 
mitted  with  their  estate  as  tutor ;  and  they  having  arrested  the  sum  of 
l^  10,000  in  the  hands  of  Agnes  Campbell,  spouse  to  the  said  Patrick  Telfer 
which  she  had  provided  to  her  husband  by  her  contract  of  marriage,  as  also  seve- 
ral other  debts  thiat  were  due  to  the  wife,  and  having  pursued  to  make  arrested 
goods  furthcoming,  it  was  alleged  for  the  wife.  That  she  could  not  be  obliged 
to  make  the  L.  10,000  furthcoming,  because  the  said  Patrick  Telfer  her  hus- 

32  U  2 
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^^  53*       band  was  obliged  by  the  contract  of  marriage  to  employ  20,000  merles  of  bi» 

own  means,  together  with  the  said  tocher,  being  in  all  35,000  merks,  to  her 
and  her  husband  in  liferent,  and  the  children  of  the  marriage  in  fee ;  and  the 
husband  not  having  performed  his  part,  the  wife  was  not  obliged  to  pay  the  to- 
cher of  L.  10,000.  And  as  to  the  sum  due  by  other  debtors,  the  same  ought  not  to 
be  made  furthcoming  for  payment  of  her  husband's  debt,  as  belonging  to  her 
husband  jure  mariti,  because  the  husband,  by  a  disposition  and  renunciation,  of 
the  date  of  the  contract  of  marriage,  had  renounced  h\sjus  mariti  of  all  goods 
belonging  to  the  wife,  except  the  foresaid  L.  10,000  in  favours  of  the  children  of 
the  first  marriage;  as  also  before  she  entered  in  a  treaty  of  marriage  with  said  Pa- 
trick Telfer,  she  disponed  her  moveables  to  Robert  Currie,  her  brother-in-law, 
for  the  use  and  behoof  of  her  creditors  and  children  of  the  first  marriage,  with 
the  reservation  only  of  the  said  L.  io»ooo,  as  her  tocher,  and  portion  for  her 
second  marriage.    Answered^  That  albeit  the  husband  be  obliged  in  the  con- 
tract to  employ  a  certain  sum  in  the  terms  foresaid,  yet  that  can  only  furnish  a 
personal  action  against  the  husband  for  implement  of  the  contract  of  marriage, 
whose  faith  she  has  followed  by  the  contract  ;  and  albeit  be  has  not  fulfilled  his 
part  of  the  same,  yet  that  cannot  be  obtruded  against  the  pursuers,  who  are 
lawful  creditors,  as  is  clear  by  many  decisions,  iihicb,  if  it  were  sustained,  were 
a  compendious  way  to  evacuate  the  diligence  of  just  and  lawful  creditors,  who 
by  that  means  should  never  afiect  sums  contracted  in  name  of  tocher,  for  pay- 
ment of  their  debts,  for  the  husband  might  never  fulfill  his  part  of  the  con- 
tract of  purpose  that  the  wife's  tocher  might  not  be  afiected,  but  reoiain  se- 
cure to  the  children  ;  and  if  the  wife  and  her  friends  have  not  provided  other- 
ways  for  the  security  of  the  obligements  in  the  contract  in  her  favours,  either 
by  real  security  or  sufficient  cautioner,  sibi  imputet^  but  that  cannotpre  judge  the 
husband's  lawful  creditors.  And  the  disposition  and  renunciation  of  the  husband's 
jus  mariti  cannot  prejudge  lawful  creditors,  because  albeit  it  proceeds  upon  a 
narrative  of  reserving  the  rest  of  the  wife's  estate,  in  favours  of  the  children  of 
the  first  marriage,  yet  the  dispositive  words  of  the  right  are  only  in  favours  of 
the  wife,  giving  her  power  to  dispose  of  the  same  in  favours  of  the  children,  or 
any  other  person  she  shall  think  fit,  and  to  manage  the  same  as  a  separate  stock 
from  her  husband;  and  she  being  fiar  of  the  moveable  interest,  the  renuncia- 
tion by  the  subsequent  marriage  doth  accresce  and  belong  to  the  husband,  jW 
mariti,  as  was  expressly  found  in  the  case  of  the  Lord  Collington,  No  50.  p.  68a8^ 
and  several  others,  where  the  Lords  found  that  the  husband's  right  and  interest 
in  the  wife's  moveable  estate,  neither  was,  nor  could  be  renounced  by  any  such 
right,  even  albeit  the  wife  was  denuded  of  that  estate  prior  to  the  marriage,  in  fa- 
vours of  a  third  party,  it  being   made  appear  that  the  same  was  only  to  the 
•wife's  behoof ;  and  such  a  renunciation  is  repugnant  to  the  common  principles 
of  law  and  reason,  and  to  that  power  and  interest  that  a  husband  has  to  the 
wife's  moveable  estate ;  and,  as  by  no  paction  and  agreement  it  can  be  provid- 
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ed,  that  a  husband  should  not  be  liable  for  the  Wife^s  debt  contracted  before  the  ^^  ^  ^^ 
marriage,  so  neither  can  it  be  provided  by  any  paction  or  agreement,  that  the 
husband  should  not  have  right  to  the  wife's  moveables  jure  mariti,  but  if  he 
should  renounce  the  same,  that  obligation  by  the  renunciation  does  still  recurr 
and  belong  to  the  husbandyi/r^  maritiy  which  is  founded  upon  the  public  law  of 
the  kingdom  cui  privatorum  pactis  derogatur.  The  Lords  decerned  the 
L«  10,000  provided  in  tocher  to  be  made  furthcoming  to  the  husband's  creditors^ 
they  finding  caution  for  her  liferent  of  the  sum,  in  case  she  should  survive  her 
husband*;  but  found,  that  faculty  of  disposal'  of  the  superplus  means  did  re- 
turn to  the  husband,  notwithstanding  of  ijie  renunciation,  in  respect  the  wife 
had  not  exercised  that  faculty  before  marriage,  nor  since,  .befom  the  pursuers  ar- 
restment ;  but  if  the  reservation  had  beon  $imply  in  favours  of  the  children,  and 
that  the  faculty  had  not  been  farther  extended,  the  Lords  inclined,  in  that 
case,  to  have  sustained  the  defence. 

Sir  Pat.  H^mcr  MS.  v.  i.  No  66*  p.  9ft. 

*^*  Fountainhall  reports  the  same  case  :    . 

Sandilands  contra  Agne§  Campbell  and  Patrick  Telfer  her  spouse,  *  Tnr 
Lords,  upon  Saline's  report,  found  that  Agnes  the  defender  is  not  obliged  to  pay 
the  tocher  of  L.  10,000  to  her  husband,  or  his  creditors,  unless  they  find  sufB-r 
cient  caution  for  performing  the  obligements  in  the  contract  of  niiarriage  in 
favours  of  the  wife  for  her  liferent  and  jointure  :  And  find,  that  the  husband's 
renunciation  of  ihtjus  mariti,  and  his  obliging  himself  to  consent  to  any  right 
made  by  the  wife  in  the  terms  of  this  obligation,  does  not  so  denude  the  hus- 
band as  that  the  right  does  not  recur  by  the  subsequent  marriage  j  but  that, 
notwithstanding  thereof,  the  right  recurs  to  the  husband  and  his  creditors,  and 
that  the  wife,  during  the  marriage,  cannot  dispone  thereon,  she  not  having  dis- 
poned thereupon  before  the  marriage  by  virtue  of  that  faculty  reserved  to  het 
in  the  contract.*  At  pronouncing,  the  defenders  procurators  alleged  absolvitor 
quoad  the  id  point,  because  they  offered  to  prove  that  she  had  disponed  prior  to 
the  marriage,  in  terms  of  the  interlocutor.  *  The  Lords  ordained  the  said  dis« 
position  alleged  upon  to  be  produced,  reserving  to  the  pursuer's  procurators  to 
be  heard  against  the  same.' 

I  heaid  some  lawyers  condemn  that  recurring  of  the  jus  tnariii  back  to  the 
husband,  as  a  ridiculous  incongruous  subtilty  :  See  CoUington  and  his  Ladv'$ 
t:ase.  No  50.  p.  5828.  where  this  was  first  decided  j  but  it  were  hard  (though 
such  renunciations  of  the  jW  ;72^r///  should  and  may  stand  good  and  effectual 
against  husbands  themselves,)  to  extend  them  against  his  creditors  to  defraud 
them.  As  to  the  ij7  part  of  the  interlocutor  anent  conespective  and  mutual 
obligations,  where  the  one  correlate  is  the  mutual  cause  of  the  other.  See  Ever- 
hard,  loc.  legal,  p.  697.  Itein^  December  1672,  ^between  Arthur  Forbes  of  Bal- 
veny  and  Sir  Charles  Erskine,  No  12.  p.  5076.  where  this  is  fully  debated. 
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No  53%  i68^*  A£zr^6  17 — ^Tfae  point  betwixt  Dr  Tfotter  and  Patrick  Telfer  and 

Agnes  Campbell  his  spou&e,  being  tbis  ^y  repoitf  d  by  Saline,  '  The  toKom 
:  sustained  her  disposition." 

FwrnainhaU,  0.  z.  p.  16^.  Sf^  179* 


^709.     July  v^.  Vallance  against  M^Dowalu 

^  No  -  idM  }^Mt^  Vaixance  of  Fossil  having  ndarried  Barbara  Fullerton,  sister  to  Corsby; 

Found  in  con-  and  relict  of  Macdowall  of  Freugh,  to  obtain  her  consent,  he  grants  a  fall  and 
^[^^^^^J'^^J^  ample  renunciation  and  discharge  of  h\%jus  marM,  and  all  right  he  had  to  her 
ninst  ingUs,  jointure,  in  regard  she  was  resolved  not  to  wrong  her  first  children  by  that 
513^^'^'         re-«9aCTiage.     Fossil  having  raised  a  process  of  mails  and  duties  against  the 

tenants  of  her  liferent-lands,  compearance  is  made  for  Freugh  her  son,  who 
Mlleged  you  can  never  crave  these  rents,  because  you  are  excluded  objectione 
personali  ex  capite  dolif  having  renounced  all  interest  you  had  therein,  and  per 
leg.  i.D.  De  pact,  nihil  magisfidei  bumanee congruit  quam  ea  qua placuere  servari^ 
if  they  do  not  shock  moral  honesty,  nor  the  standing  laws  of  the  kingdom  ;  and 
it  was  so  found,  15th  January  1669,  Hamilton  CQntra  Baine,  Div.  10.  Sect.  a.  b.  ^ 
that  a  husband  could  not  recall  a  ratification  of  a  wife's  disponing  her  jointure 
in  favour  of  her  first  childreu.  Answered^  The  question  is  not,  if  a  husband 
may  not  renounce  Yixsjus  mariti^  cither  before  or  after  his  marriage,  in  favours 
of  a  stranger,  so  that  he  might  have  assigned  her  jointure  to  a  third  party,  and 
•it  would  have  stood  good  and  subsisted  in  law,  though  it  bad  been  in  favours  of 
her  own  children  ;  but  the  case  here  is  of  a  renunciation  given  by  a  husband 
directly  in  favours  of  his  future  spouse,  and  her  assignees;  and  she  having 
made  no  assignation  before  the  marriage,  his  discharge  accresced  and  returned 
to  himself  whenever  the  marriage  was  complete  ;  and  he  being  both  debtor  and 
creditor  in  the  obligation,  it  became  extinct,  and  was  so  found,  9th  February 
4667,  Ratho  and  CoUington  contra  the  Lady  Collington,  No  50.  p.  5828. ;  and 
his  power  of  administration  is  so  inherent  and  rooted,  that  it  can  no  more  be 
renounced  than  his  marital  right  of  government  of  the  wife,  as  by  the  laws 
.divine  and  natural  he  is  constituted  to  be  her  head.  Replied,  That  bona  fides  is 
a  necessary  requisite  in  all  transactions,  but  especially  in  contracts  of  marriage  4 
and  this  were  to  turn  deliberate  pactions  entered  into  in  the  greatest  state  of 
unrestricted  freedom  into  ridicule,  under  pretence  they  were  made  in  a:stn 
amoris  et  contra  bonos  mores  ;  and  if  the  future  husband  renounce  \\\sjvj  mariti^ 
will  he  not  be  liable  in  warrandice  if  he  contravene  ?  and  these  pactions  have 
been  sustained  for  a  Jong  tract  of  time  backward.  ■  The  Lords,  by  plurality., 
found  the  renunciation,  before  the  marriage,  accresced  and  returned  back  to  the 
husband  on  the  consummation,  unless  it  bad  been  assigned  to  a  third  party 
before  the  marriage  was  entered  into. 

FoL  Die.  V.  I.  p.  389.     Fount atnb all,  v.  2.  p.  515. 
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*^*  Forbes  reports  the  same  case : 

Fossils  faaTing^  before  bis  marriage  with  Barbara  FulfertOn  Lady  Freugh' 
written  and  subscribed  a  renunciation  of  her  jointure,  containinga  n  obligement 
to  renew  the  same  in  favour  of  her  assignees,  when  and  how  oft  he  should  be 
required  ;  and  she  havings  tmny  years  after  the  marriage,  assigned  her  jointure 
to  Patrick  M*Dowall  of  Freugh,  and  William  his  brother,  her  children  of  the 
first  marriage,  Fossils  pursued  an  action  of  mails  and  duties  against  the  assignees 
and  other  intromitters  with  the  rents  of  the  jointure  lands,  who  founded  on  the 
renunciation  to  exclude  him  ab  agendo^ 

Alleged  for  the  pursuer;  No  respect  can  be  had  to  the  renunciation  ;  because^ 
2//,  It  is  null,  for  that  it  bears  not  the  place  where  it  was  written,  idly^  The  Lady 
had  tacitly  past  from  the  benefit  thereof,  not  having  disposed  of  her  jointure 
before  the  marriage ;  and  she  could  not  do  it  afterwards,  in  respect  the  marriage 
was  a  legal  assignation  to  the  pursuer  of  all  that  belonged  to  his  wife,  or  stood  . 
in  her  person  at  the  time  they  entered  into  the  state  of  matrimony  ;  and  the 
right  renouxu:ed  recurred  to  him jz/;  e  markt. 

^ff/^/rr^  for  the  defender ;  As  it  cannot  be  controverted,  but  had  the  re- 
nunciation been  transmitted  by  the  wife,  to  a  third  party  before  the  marriage, 
the  conveyance  would  have  been  effectual,  January  15.  1669,  Hamilton  centra 
Bain,  Div.  10.  Sect.  2*  h.  t.  ;  so,  in  the  present  case,  the  husband  having  obliged 
himself  to  renew  the  renunciation  in  favours  of  his  wife's  assignees,  there  seems 
to  be  ^jus  quaxkum  to  them  whenever  she  assigned, 

Rtpliid  for  the  pursuec ;  The  clause  in  the  renunciation,  obliging  the  hus- 
band to  renew  the  same  in  favours  of  the  wife's  assignees,  must  be  understood 
fasitu  termms  bairilfhtff  in  the  terms  of  law,  she  exercing  the  faculty  of  assign- 
ing dibito  ampere  before  her  marriage^  which  was  a  legal  assignation  in  favours 
of  the  husband^  of  all  she  had  not  otherwise  disposed  of;  so  that  the  defenders 
iathis  process  are  to  be  considered  only  as  second  or  posterior  assignees,  conv 
pering  with  the  husband's  first  legal  assigiKition  intimated  by  the  marriage. 

Th*  Lori>s  did  not  regard  the  objection  against  the  renunciation,  that  it  men- 
tioned not  the  place  where  it  was  granted,  seeing  it  was  written  and  subscribed  l 
by  the  husband  himself;  but  found,  that  the  renunciation  of  the  liferet^t  recw« 
red  to  the  tausbandy«r/  «uinVi  after  the  marriage.     See  Writ. 

Forbes y  p.  346.  .. 


1730.     June  23.         WALKiiR  against  The  Creditors  of  her  Husband.  .. 

Found,  that  a  husband,  in  his  contract  of  marriage,  may  renounce  his /of 
marith  and  that  the  reservation,  though  not  exercised  by  the  wife  in  favour  of  . 
any  third  party,  does  not  fall  jj^A  communiane.    See  Appendix. 

FoL  Die.  V.  X.  p.  389, 


No  54. 
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No  55. 

yut  mariti 
how  to  be 
ascertained, 
with  respect 
to  debts  falU 
\nf  to  the 
wife  by  suc- 
cession, a$ 
nearest  of 
kin^ 


1744.    yune  20.        The  Creditors  of  Tansh  against  Dukbar. 

The  relict  of  Mr  James  Dunbar  minister  of  Duffiis,  having  confirmed  herself 
executrix-dative  to  her  husband,  upon  the  credit  of  her  contract  of  marriage» 
intromitted  with  hie  whole  efTects,  which  were  partly  sums  bearing  annualrent* 
and  partly  simply  moveable,  to  an  extent  much  exceeding  her  ground  of  ere? 
dit.  After  the  relict's  death,  upon  a  submission  between  her  Executors,  and 
Margaret  Dunbar,  as  nearest  of  kin  to  the  said  Mr  James  Dunbar  her  brother, 
and  iEneas  Tansh  her  husband,  for  his  interest,  the  balance  due  to  the  nearest 
of  kin  being  settled  by  decreet-arbitral,  xhe  creditors  of  iEneafi  Tansh  arrested 
and  obtained  decrees  of  furthcoming  ;  whereof  Margaret  Dunbajr  his  wife,  be* 
ing  properly  authorised,  pprsu^  reductbu,  in  which  the  X^ords  proceeded  upoQ 
the  following  principles : 

That  the  period  at  which  the  interest  of  aU  concerned  in  the  executry  is  to 
be  judged  of,  is  the  term  of  the  defunct's  death ;  and  if  at  his  death,  there  be 
effects  siiQply  moveable,  which  fall  under  the  jus  mariti,  and  others  which  are 
heritable  quoad  fiscum  et  relictamy  and  that  there  be  also  debts  due  by  the  de- 
funct, some  heritable,  others  moveable,  the  moveable  debts  must  affect,  in  the 
first  place,  the  effects  that  are. simply  moveable,  et  vice  versa  ;  and  that  it  will 
not  alter  the  case  in  the  q^uestioa  between  the  nearest  of  kin  and  her  husband* 
that  the  executor,  whose  duty  it  is  to  tprn  all  into  money,  msiy  have  uplifted 
the  sum  in  an  heritable  bpnd  ;  for  th'at  will  not  vary  the  interest,  which  the 
wife,  who  is  nearest  of  kin,  has  in  the  question  with  her  husband ;  and  as  little 
will  it  vary  the  ca^e,  tbsit  g  cosditor  oi  the  defuncts  has,  upon  a  debt  that  was 
heritable,  affected  a  debt  due  to  the  ilefuoct,  or  other  ^fffects  of  his  that  were 
moveable,  out  vice  versa*  For  still  in  the  question  between  the  nearest  of  kin 
and  tier  ;husbaod,  the  balance  remaining  in  the  hands  of  the  executor-creditor 
will  fall  under  the  jus  mariti  or  not,  according  to  the  state  of  the  subject  at  the 
defunct's  death,  whatever  may  havic  i>een  the  nature  of  the  debt  due  to  the 
executor-creditor,  or  of  the  subjects  confirmed  and  intromitted  with  by  him,  or 
whatever  have  been  the  method,  whether  by  decreet-arbitral  or  otherways,  that 
the  accounts  have  been  settled  between  the  executors-creditors  or  his  heir,  and 
th?  t^esirest  of  kin  and  her  husband  for  his  interest. 

Kilfterran^  (Husbahd  akd  Wife.)  No  7.  p.  259. 


No  57. 

The  husband 
can  renoance 
his  right  of 
administra- 
tion* 


1745.    February  5.        Trustees  of  Murray  against  DikXRYM?i,E> 

A  WIFE,  to  prevent  a  jointure  from  a  former  husband,  from  being  affected  by 
the  creditors  of  a  second  husband,  vested  it  in  trustees  for  the  behoof  of  herself 
and  family.     The  person  upon  whose  estate  the  jointure  was  sqcured,  alleged^ 
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'  Thsit'he  was  dot  in  safbiyco  pay  to  thtt  trustees,  because  the  wife  could  neither  No  57. 
/  deCeat . her'liosband's^/ i^^r&i,  nor  could  be  renounce  it ;  the  renunciation  it- 
-self  being  a  moveable  right,  and  &llii^.  tinder  it  ;  and  likewise  because  she  was 
;prQiiii»ted  by  faerfirsl:  contract  of  marriage  to  alienate  or  burden  the  jointure. 
-^;tfjhnivr^'&r  tbe  wife,  That  thaf  notion  of  the  old  law  with  regard  to  the 
Jus  mariti  has  been  long  exploded  ;  and  that  she  has  made  no  alienation,  as  the 
^s|iQ8itidn  is  &x  her  own  behoof.--'-'— Th&  Lords  sustained  the  wife^s  defences. 

FoL  Die.  v.^.p.  279. 

%*  KiUcerran  reports  the  same  case  : 

It  was  the  Gpioion  of  oar  old  lawyers,  that  the  husband's  renunciation  of  his 
JUS  mariti^  even  before  marriage,  could  not  be  effectual,  unless  the  wife  had  be- 
t&tt  marriage  coavejred  the  subjects  falling  undet  it  in  favour  of  a  third  party. 
Their  notion  was,  that  the  right  acquired  to  the  wife  by  the  renunciation  fell 
%iack,  and  accresc^  to  the  husband  b^  the  marriage,  like  water  thrown  upon 
high  ground,  as  Stair  expresseth  it;  though  now  for  some  time  it  has  been  con- 
sidered as  a  ^settled  point,  that  the' wifi^'s  reservation  is  effectual,  though  not  ex- 
ercised'by  her  in  fiwour  of  any  third  party.  But  it  is  still  a  different  question^ 
how  fkr  the  hcisband  can  renounce  his  right  of  administration  ?  that  is,  what 
seems  toliave  been  thought  to  be  contra  bonos  mores.  P^de  9th  February  2667^ 
.Lord.CoIIington  contra  the  Lady,  No  50.  p.  5828.  Yet  though  even  that  was 
thejcxpressed  intention  in  this  case,  as  it  was  executed  by  a  trust-right,  it  was 
found  effectual. 

The  case  wasi  Isabella  Sommertill,  relict  of  Mr  Hugh  Murray-Kynnynmound, 
having  agreed  to  marry  Charles  Murray,  brother  to  Sir  Alexandor  Murray  of 
Stanhope,  sAer  be  had  been  declared  bankrupt,  and  obtained  u<:essio  bonorum  ;  in 
order  to  secure  her  estate  from  his  creditors,  and  to  enable  her  to  apply  the  same 
:for  the  subsistence  of  her,  and  her  fiitui^  husband's  family^  she,  by  her  contract 
of  marria^,  conveyed  her  estate  to  George  Lockhart  of  Carnwath,  and  others 
as  trustees,  fi»  the  ends  and  purposes  therein  mentioned,  viz.  ^  For  her  sole  use 

•  and  bene&tt  exclusive  of  the^x  mariti  of  her  said  future  husband,  and  of  all 
^  right  of  administration  or  other  xtght  whatsoever  that  might  be  competent  to 

*  him  by  and  thtx>ugh  the  intended  marriage,  and  exclusive  of  his  debts  con- 
*-  traeted  or  to  be  contfracted,  wherewith  the  subjects  thereby  disponed  are  dc- 

*  .clafred  td  be  nowayis  affectablc,  but  the  same  to  be  applied  for  her  sole  use, 

*  and  for  the  aliment  and  subsistence  of  hex  and  her  family,  notwithstanding 

*  thccoverture  ;  with  a  power  to  the  said  trustees  to  appoint  such  factors  as  she 

•  should  name,  who  should  be  obliged  to  account  to  her,  and  to  pay  over  to  her 

•  what  they  should  receive,  upon  receipts  to  be  granted  by  her  alone,  without 

•  the  consent  of  her  husband.' 
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And  Sir  James  Dairy mple,  who  was  debtor  in  a  certain  annui^  to  At  9$id 
Mrs  Isabelki  having  for  his  own  safety  presented  a  bill  of  auspenskxi  of  9 
charge  at  the  instance  of  the  factor  appointed  by  the  trustees  to  the  endfore^ 
said,  chiefly  upon  these  reasons,  That  a  husband  could  not  efTectuaUy  renounce 
his  jus  mariti^  at  least  his  right  of  administration  ;  the  Lords,  upon  answeiSf 
•  remitted  to  the  Ordinary  to  refuse  the  bill.' 

Fol  Hie.  V.  3.  />.  28i.    Kilhrran,  (Uus&And  aKd  Wiee*)  No  8.1/^  a6b. 

%*  See  D.  Falconer's  report  of  this  case,  No  28.  p.  2273- 
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1774.    March  4.        Messrs  Annand  and  CotHOVN  against  Helen  Chessels*. 

Helen  Chessels  was  the  daughter  of  Archibald  Ches^els»  and  the  wifeoC 
James  Scott. 

About  a  year  before  his  death,  Mr  Chessels  executed  a  settlement  of  his 
whole  estate,  real  and  personal,  in  favours  of  his  daughter,  in  trust,  for  behoof 
of  herself,  in  liferent,  and  of  her  childfen  in  fee,  with  this  proviso,  •  That,  in 

*  case  of  the  event  of  James  Scott  her  husband's  insolvency,  he  secluded  and 
'  debarred  the  said  James  ScoiV s  Jus  mariii^  and  him  from  the  administration 
'  and  management  of  the  said  estate,  heritable  and  moveable,  and  of  the  rents, 
'  annualrents,  and  other  produce  and  profits  of  the  same;  and  declare^  the 

*  same  should  neither  be  liable  nor  subjected  to  the  payment  of  his  debts,  im^ 
^  pjement  of  his  deeds,  nor  affectable  by  the  diligence  of  his  creditors.' 

Scott  became  bankrupt,  and,  notwithstanding  the  proviso  in  Mr  Chessels's 
deed  of  settlement,  Annand  and  Colhoun,  as  creditors  of  Scott,  having  pro- 
ceeded to  attach  certain  subjects,  which  would  otherwise  have  fallen  under  his 
jus  maritiy  a  process  of  multiplepoinding  ensued. 

Pleaded  for  Helen  Chessels  and  her  Children ;  An  unlimited  fiar  or  proprie- 
tor is  entitled  to  the  full  exercise  of  his  property,  and,  consequently,  may  alie- 
nate it  either  absolutely,  or  under  any  lawful  condition,  such  as  that  of  esr 
eluding  xhtjus  maritioi  the  disponee's  husband;  Lord  Bankton,  B.  r.  Tit.  5. 
§  84. ;  Erskine's  Lesser  Instit.  Book  i.  tit.  6.  J  7.  j  Larger  Instit.  B.  i.Titw  6.  $  14. 
Hence  Mr  Chessels  might,  either  by  the  nature  of  his  settlement,  or  by  a  spe- 
cial clause  to  that  effect,  exclude  the  jus  mariti  of  Mr  Scott;  and,  in  fact,  be 
did  both  ;  conveying  his  whole  estate  to  Mrs  Scott  in  trust,  whi^h  imported  a 
virtual  exclusion,  and  farther  qualifying  the  conveyance  by  the  above  cypress 
condition,  by  which  Mr  Scott's  right  of  administration,  the  only  thing  given 
to  him,  was  barred,  in  the  event  of  his  insolvency.  The  distmction  between 
the  complete  jus  mariti^  and  the  simple  power .  of  administration,  was  earl/ 
known  in  the  law  of  Scotland.    A  differencei  indeed,  formerly,  arose  from  this. 
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that,  though  a  husband  could  renounce  his  Jus  mariti^  so  far  as  it  respected  his 

interest  in  the  wife's  moyeablcs,  -jtt  covdd  not  divest  himself  of  his  curatorial      No  58. 

power,  or  right  of  administration.     The  contrary,  however,  is  now  established  ; 

and,  with  respect  to  a  third  party  giving  an  estate  to  a  wife,  it  never  was  at 

any  time  doubted  whether  he  might  exclude  the  husband's  power  of  admini^ 

-stration ;  and  such  is  the  predicament  in  which  Mr  Chessels  stood. 

Answered  for  the  Creditors  of  Scott ;  The  jus  mariti  is,  in  the  eye  of  law,  as 
much  an  estate  in  a  husband  as  any  other  property  whatever.  In  this  case,  Mr 
Scott  appeared' vested  .with  that  right  from  the  moment  his  wife  succeeded  to 
her  father,  and,  on  that  footing  bona  fide^  his  creditors  transacted  with  him* 
With  respect  to  them,  thcffefore,  the  exclusion  contained  in  the  latent  deed  in 
quQStioa  ou^bt  to.  be  htl^  pro  non  seripto.  But,  even  though  there  had  been  no 
deception  in  the  matter,  Xht  jus  mariti  \iB.V\ng  once  taken  effect,  and  ?ijus  qua^ 
iiVtf 01  thereby  been  created  to  the  husband's  creditors,  they  cannot  justly  be 
now  deprived  of  it,  on  account  of  a  circumstance  altogether  unknown  to  them. 
That  would  be  to  give  to  that  eventual  exclusion  a  retrospect  to  their  preju^ 
dice»  which  ought' not  to  be  allowed.  Every  man's  estate  is  Uable  for  his  debts. 
Hence  entails,  when  first  introduced,  were  considered  as  pacta  contra  leges; 
and  it  is  only  upon  the  ground  of  the  subsequent  invention  of  irritant  and  re- 
solutive clauses,  that  they  are  now  supported.  But  still  the  interests  of  third 
parties  are  guarded  by  the  forms  of  publicatioQ  which  the  Legislature  has  or- 
dained. Nor  is  there  any  solidity  in  the  observatioti  respecting  a  distinction 
between  ths jus  jnariti  and  the  power  of  administration.  The  jus  mariti  includes 
iK>th  the  rights  of  administration  and  disposal;  the  latter  of  which,  indeed,  is 
inseparable  from  the  former  ;  Lord  Stair,  B.  i.  tit.  4.  §  9. 

Repiied ;  The  argument  from  entails,  brought  ijnto  this  question,  is  totally 
misapplied.  There  each  heir  is  fiar  or  proprietor  of  the  estate  j  whereas,  in  re- 
^rd  to  a  wife  succeeding  to  a  stranger,  the  estate,  belongs  not  ^o  xbe  husband* 
whose  right,  as  such,  is  mierely  personal,  but  to  the  wif<^  aJon^. 

''  Th£  Lords  fpund  that  Archibald  Chessejs's  her^ablf  sybject^s,  and  also  bis 
moveables,  and  execu^ry  funds,  were  vested  io  Helen  Chessels,  his  daughter,  in 
trust,  for  the  purposes  mentioned  in  his  de,ed  of  settlenieqt,  and  were  not  affect- 
able  by  James  Scott,  or  bis  creditoiis ;  and  th?it,  when  James  Scott  became  • 
bankrupt,  his  right  of  administration  of  the  said  subjects  ceased,  and  that  the 
rents,  and  annualrents,  that  fell  due  thereafter,  belonged  ,to  H^len  Chessels  and 
her  children^  in  terms  of 'Archibald  Chessels's  settlement,  and  were  not  affect- 
able  by  James  Scott's  creditors.^' 

Act.  /*W  Aivoeatf^  SoL  GentraliU  Hay  Camphdl      Alt.  Rae^  A.  Murray.       Clerk,  G'Aton. 

Fol.  JOic.  V.  3.  p.  280.    Fac.  Col.  Njo  no.  p.  252. 
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%*  This  came  wat  appealed : 

The  House  of  Lords,  a3d  March  1775,  ''  OaDERBD  aad  Adjvi>qed,  That  the 
appeal  be  disxnused,  and  the  interlocutors  therein  compteuicd  of,  be  affioned.'' 
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1776-     January  25. 

Patrick  Blair  and  Others,  Trustees  for  Barbara  Blair,  /gainst  John  BCalloch; 

Barbara  Blaia  was  creditor  to  Captain  Robertson  of  NsrWton  ib  abond  for 
L.  iSo  Sterling,,  payable  at  Whitsudnay  1770,  wad  beariag  interest  froet^^Whitrf 
sund47  1769. 

By  the  conception  of  tht  bond,  the  annualrent  is  made  paTable  quarterly ; 
and  Barbara  Blair  received  payment  of  her  annuabrents  fvoih  the  diEite  of  the 
bond  down  to  Lammas  1773. 

About  that  period  she  conceived  an  intention  of  intermarrying  with  one  Jt^m 
Malloch,  who  kept  a  public-house  in  Perth,  a  man  of  an  indifferent  eharaeter, 
and  in  very  suspicious  circumstances. 

Her  friends  finding  they  could  not  preyent  the  match,  endeavoured  to  mmke 
the  best  of  a  bad  bargain,  and,  at  all  events,  to  secure  something  to  her  and 
her  children.  In  that  view,  they  entered  mto  treaty  with  John  Malloch,  the 
mtended  husband,  who  engaged  to  furnish  L.  50  Steriing  on  his  part,  to  which 
L.  80  Sterling  of  the  bride's  fortune  was  to  be  added,  to  make  a  joint  stock  of 
L.  130,  to  be  laid  out  upon  land^  or  other  good  security,  and  to  be  employed 
ad  sustinenda  wera  matrimonii  ;  and  it  was  agreed,  that  the  remaining  L.  100 
Sterling  belonging  to  Barbara  Blair,  shouki  net  be  subject  to  John*  Malkxrh's 
jus  mariti,  nor  aflfectable  by  his  debts  or  deeds.  These  terms  being  settled,  the 
scroll  of  a  contract  of  marriage,  agreeable  thereto,  was  made  out ;  but  Mai- 
k)cb,  who,  though  he  had  engaged  for  L.  50,  was  not  master  of  a  penny,  resiled 
from  the  agreement,  and  would  not  sign  the  contract.  The  above  is  the  ac- 
count of  the  matter  that  was  given  by  one  of  the  parties  to  the  present  ques- 
tion ;  although  it  was  partly  contradicted  by  the  other,  vit.  John  Malloch,  par- 
ticularly as  to  the  alleged  terms  of  a  contract  of  marriage  having  been  settled* 
and  his  afterward  resiling  therefrom,  whereas  he  averred  that  he  rejected  the 
proposal  from  the  first,  so  that  the  scroll  produced  in  process  was  a  fabrication 
with  which  he  had  no  concern. 

Barbara  Blair,  however,  did,  before  her  marriage,  execute  a  trust-deed  in 
fevour  of  Patrick  Blair  her  brother,  James  Hay  her  cousin-german,  and  James 
Ros3  her  doer  ;  the  three  persons  in  whose  names  it  was  by  the  contract  of  mar- 
riage provided  that  execution  should  pass. 

^  This  deed  proceeds  upon  the  narrative,  that  she  was  resolved  to  marry  John 
Malloch,  though  unacquainted  with  his  stock  or  circumstancies ;  and  that,  if 
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4faey  turned  oit  to  be  bad,  her  patrimony  might  be  consumed,  tnd  herself  atid 
children/ if  she  should  hare  any^  might  be  left  m  poverty  and  distress ;  fbr 
these  Qogettt  reasons,  she  assigned  to  the  above  named  persons,  as  trustees  £ot 
the  behoof  of  hec  and  her  childcen,.  L.  100  Sterling,  part  of  the  L«  180  due  to 
her  by  Captain  Robertsofi }  declaring  that  the  said  L.  100  should  not  be  subject 
to  the  said  John  Malloch's  Jus  mofiti^  nor  affectable  by  his  debts  or  deeds*  The 
assignation  was  intimated,  and  recorded  in  the  Sherifi-court  books  of  Perth* 

It  soon  appeared  that  ail  the  precsmtion  used  was  but  too  necessary  ;  for  not 
c0ly  was  MsAbch  1^  beggar  in  point  of  circumstances^  but  his  character  and 
cond«»ct'gc»ng  on  from  bad  to  worse,  became  at  length  so  flagrant,  that,  by  a 
judgment  of  the  Magistrates,  he  was  banished  for  ever  from  the  town  of  Perth. 
In  these  eircamstafices,  he  soon  consumed  as  much  of  lus  wife's  money  as  he 
could  lay  has  hands  on,  and  she  remained  (for  there  were  no  children  of  the  mar- 
nage)  witfaowt  any  resource  but  the  L.  zoo  in  question ;  and  be,  or  rather  his 
cMdftJDCS  in  his  name,  making  demands  upon  Captain  Robertson  for  the  remain^ 
ing  L*  uoo,  which  had  been  secured  by  the  trust-assignation,  Captain  Robert- 
son found  it  necessary  to  bring  a  sHiItipUpoinding ;  in  which  the  trustees  ap- 
peared; produced  that  assignation  as  their  interest,  and  were  thereupon  preles- 
red  by  repeated  judgments  of  the  Lord  Ordinary ;  against  which  the  other 
party  reclaimed,  insisting  that  the  husband  had  the  preferable  right ;  that  a 
married  woman  can  execute  no  deed  without  the  consent  of  her. Jiusband ; 
that,  in  law,  the  proclamation  of  bans  is  in  this  respect  held  equiyalet^  to  mar- 
liage ;  and  that  the  assignation  to  the  competitors,  though  executed  before  the 
cekbradon  of  the  matriage,  being  afteir  the  proclamation  t>f  bans,  is  invalid,   i . 

jinswered  ;  Although  no  objection  lay  to  the  regularity  of  the  proclamation, 
It  could  not  at  any  rate  support  the  defender's  argument. '.This  was' a  debt 
which,  although  the  manriage  had  been  completed^  Would  not  by  law  have  faU 
len  under  xh^jus  maritu  In  these  circumstances,  is  it  possible  to  maintain  that 
her  husband,  or  his  creditors  in  his  name,  will  be  allowed  to  uplift,  for  the  pro* 
fessed  purpose  of  wasting  it,  or  paying  his  debts,  a  sum  of  money  belonging  to 
her  which  does  not  fall  under  his  jus  mariti,  and  to  which,  of  consequence, 
even  independent  of  her  trust-deed,  he  has  by  law  no  right? 

The  trustees  have,  therefore,  no  need  to  argue  upon  the  validity  of  the  trust 
conveyance  j  but,  were  it  otherwise,  were  the  proclamation  of  bans  unexcep« 
tionably  regular,  and  were  the  money  in  question  a  sum  which  would,  by  law, 
have  fallen  under  the  Jus  mariti,  it  is  contended,  that  the  trust-deed,  executed 
by  Barbara  Blair  before  her  marriage,  would  be  an  effectual  bar  to  the  claim 
now  made  by  her  husband  and  his  creditors. 

That  the  publication  of  bans  of  marriage,  when  regularly  made,  is  by  our 
law  in  many  respects  held  equivalent  to  the  celebration  of  the  marriage,  is  not 
disputed.  It  is  not  so,  however^  in  all  respects  ;  for  example,  it  has  been  re- 
peatedly found,  that  a  donation  m^dc  ^X  either  of  the  parties  to  the  other,  af- 
ter proclamation  and  before  marrig.^^  is  not  revocablej  26th  January  1680, 


No  59. 


•>584« 


HUSBAND  AND  WIFE. 


SDiv.X 


Wo  5^ 


.Home,''I>iv.:  lo.  fiec.  i.  ib. /. ;  and  February  1688,  Gordon^  Ibidem,  wherc- 
las  a  donation  made  after  marriage  by  either  party,  may  unquestionably  be  re- 
A^oked.  ^  And  there  i6  another  difference  established  in  our  law»  that  although, 
<after  marriage^  a  woman  can  grant  no  deed  whatever  (unless  mortis  causa^ 
^without  consent  of  her  husband,  yet,  before  marriage,  although  after  procla- 
:mation  of  bans,  she  is  only  barred  from  granting  such  deeds  as  are  purely  gra^ 
tuitous. 

The  Court,  ""by  their  first  interlocutor,  found  the  husband  preferable  for  the 
jannualrents  of  the  sum  in  question ;  and,  with  that  variation,  adhered  to  the 
Xord  Ordinary's  interlocutor ;  but,  on  a  reclaiming  bill  for  the  wife  and  her 
.trustees,  and  answers  for  the  husband,  the  case  was  considered  to  be  a  very 
-special  one,  and  to  be  determined  upon  its  own  circumstances,  viz.  The  bus* 
4)and  had  uplifted  and  spent  the  L.  80  which  he  had  agreed  to  accept  of  as 
tocher;  and  that  was  a  sum  that  f<?ll  not  under  tht  Jtu  mariti^  as  bearing  in- 
terest. On  the  other  hand,  the  wife  had  an  indubitable  claim  to  be  alimented 
by  her  husband  ;  but  he  showed  no  fund  other  than  that  in  question :  There- 
lore,  even  supposing  the  trust-deed  to  be  invalid,  the  question  came  to  this. 
Was  she  not  well  founded  in  a  plea  of  retention,  both  on  account  of  the  ali- 
ment, and  likewise  for  indemnification  quoad  the  L.  8.0  indebite  uplifted  by 
him  ? 

The  following  judgment  was  pronounced,  after  appointing  a  C}xe^tat  adbunc 
-litem  to  Barbara  filair,  on  a  motion  of  her  counsel : 

«^  Find  the  said  Barbara  Blair  entitled  to  uplift  and  retain  the  annualrents  of 
the  sum  m  question,  imtil  she  is  taken  home,  and  properly  alimented  in  family 
^y  her  husband  ;  and,  even  in  that  case,  find  her  entitled  to  the  said  annual- 
rents,  for  repayment  to  her  of  such  part  of  the  L.  80  Sterling  as  has  been  al- 
ready paid  to  her  husband,  or  until  sufficient  caution  is  found  by  him  to  replace 
the  same/* 


Act.  Nairm* 


Alt.  J.  BoswelL  Clerk,  KirkpatricL 

Fol.  Die.  V.  3.  p.  279,     Fac.  CoL  No  217.  p.  167. 
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1 793-     yautmryig. 
Janet  Macdonald,  and  John  purr,  her  Husband,  against  David  Dora. 

John  Duff,  in  1787,  obtained  a  decree  of  cessio  bonorum.  In  this  action 
David  Doig  was  called,  among  his  other  creditors. 

•Near  two  years  after,  DufF  married  Janet  Macdonald.  In  an  antenuptial 
marriage-contract,  proceeding  on  the  narrative  of  her  being  possessed  of  per- 
sonal effects  at  least  to  the  extent  of  L.  200,  he  renounced  his  jus  maritt  ;  and 
•she  conveyed  to  trustees  the  whole  property  wbich  she  then  possessed,  or  should 
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afterwards  acquire,  without  iaventory  or  specification ;  but  the  trustees  never 
took  any  possession. 

Duff  and  his  wife  have  ever  since  their  marriage  kept  an  alehouse. 

In  March  1791,  David  Doig  sent  a  messenger  to  poind  his  household  furni* 
tare.  The  messenger,  on  going  to  the  house,  was  told  that  the  furniture  be* 
longed  to  Janet  Macdonald;  and,  on  his  insisting  to  proceed  in  executing  the 
diligence,  she  paid  him,  under  protest,  L.  5  :  7  :  6,  being  the  amount  of  the 
debt  and  expenses.  But  she  afterwards  brought  an  action  for  repetition  of  that 
sum,  and  for  damages.     The  defender 

Pleaded  ;  It  is  no  doubt  true  that  a  marriage  contract  may  be  so  framed  as 
to  exclude  the  husband's  jus  mariti  over  the  personal  property  of  the  wife  ;  23d 
June  1730,  Walker,  No  55.  p.  5841. ;  5th  February  1745,  Dalrymple  against 
Murray^  No  57.  p.  584a.  But  it  would  be  dangerous  to  give  that  effect  to  a 
contract  hke  the  present,  where  no  inventory  of  the  property  conveyed  was 
made  up,  and  where,  consequently,  it  might  be  made  a  cover  for  secreting  the 
effects  of  the  husband  to  any  amount,  and  for  any  length  of  time,  even  where  - 
the  wife  had  never  had  any  property  of  her  own. 

At  any  rate,  every  thing  in  the  wife's  possession,  and  the  money  paid  by  her 
in  the  present  case,  must  be  presumed  to  belong  to  the  husband  till  the  contrary  . 
is  proved.     A  presumption  which  is  not  removed  by  Duff  having  formerly  been  ; 

baiinipt.  .  . 

Answered ;  If  to  exclude  the  diligence  of  iicr  husband's  creditoTs,^  it  were 
necessary  that  the  marriage  contract  should  specify  every  article  of  the  wife's 
property,  no  person  in  Janet  Macdonald's  situation  in  life  could  ever  enjoy  that 
benefit.  ^Her  property  consisting  of  her  stock  in  trade,  as  keeper  of  an  ale- 
house, and  a  few  articles  of  household  furniture,  being  constantly  liable  to  al- 
teration. 

The  general  terms  of  the  contract  create  no  suspicion  of  an  intention  to  de- 
fraud in  this  case  ;  where,  oq  the  one  hand,,  the  contract  affords  evidence  that 
the  wife  had  property ;  and,  on  the  other,  the  husband  having  so  recently  ob;. 
tained  a  cessio  bonorum^  renders  it  improbable  that  he  can  have  any;  unless 
he  has  frdudulently  secreted  it  from  his  creditors,  which  is  not  to  be  presum- 
ed. And  if  the  poinding  attempted  was  illegal,  the  extorting  money,  in  order 
to  prevent  it,  must  be.  equally  so;  20th  February  1782,  Henderson  against 
Buddo,  voce  Sequjestration. 

The  Lord  Ordinary  had  sustained  the  claim  to  the  extent  of  repetition  of 
the  money,  and  expenses  of  piocess. 

This  interlocutor  having  been  brought  under  review,  by  a  reclaiming  petition    . 
and  answers,  the  Court,  on  ihe  4th  December  1792,  adhered,  "  in  respect  no 
proof  was  ofiered  by  either  party .'* 

But  upon  advising  a  second  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench ;  That  the  former  interlocutor  would  have  been  at-    . 
tended  with  very  dangerous  consequences.    Some  Judges  seemed  to  think,  that  -^ 
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a  specification  of  the  subjects  in  an  inventory  was  absoltifelj  neceimrjr.  to  mdce 
a  contract  of  this  nature  effectual ;  for  that  although  an  actual  and  risSb]c  estate 
belonging  to  the  wife  might  by  an  antenuptb)  contract  be  secured  against  tfa^ 
husband's  jus  mariti^  a  general  stipulation  that  so  much  money  should  belong 
to  her,  would  be  liable  to  much  abuse.  But  all  agreed,  that  every  thing  in  the 
possession  of  the  wife  must  be  presumed  to  be  the  husband's  till  the  contrary 
was  established,  and  that  this  presumption  was  not  removed  by  bk  hating  for« 
merly  obtainied  a  decree  of  ccssib  honorum. 
The  Lords  assoilzied  the  defender,  and  found  the  pursuer  liable  in^  expenses. 

Lord  Otdlnarrf  Z^-^Amr.         /  Aet;  WiUam  lUhtinfip  Ckr^  Nife.  Mu  Jokn  JHrhm 

.  Clerk,  Mfimiis. 

D.  J).  Fol.  Die.  V.  3.  p.  179.  .  Fac.  CoU  Na  19.  p.  3S. 
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JExJtent  o£  the  Husband's  liability  for  the  Wife's  dc^ts 

contracted  before  Marriage. 


S  E  C  T,    L 


Personal  debts.-~Anniialrent  of  heritable  debt».— Liable  for  beriubk 

^  debts  m  atumtum  lucraUu, 


spouse, 


No  61.     '^^^Z'  "HERioT^^f^iVu*  Watson, 

Im  a  remoTing  pursued  by  Helen  Heriot,  and  Sir  John  Amot  he*  »u«treB, 
against  Joan  Watson,  relict  of  umquhile  William  ^mall,  the  Loans  found,  that 
the  promise  made  by  the  said  Helen,  tanpore  viduitatu,  might  not  be  proyed  by 
her  oath  in  prejudice  of  her  husband. 

The  hke  found  between  the  L.  of  Clardingston  and  the  L.  of  Hordingston  j 
and  between  the  £.  of  Glencairn  and  Feoton. 

ICerse,  MS.Jbl.  64. 
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1667.    June  4* 


Young  against  Young. 


In  the  case  Young  contra  Young,  it  was  agitated,  whether  a  husband  be 
liable  for  his  wife's  debt  before  the  marriage,  being  proved  no  otherways  but  by 
her  oath  during  the  marriage,  if  the  husband  declare  he  does  not  dis  rust  her, 
and  believetb  she  hath  declared  truth. 

The  Lords  did  not  decide  the  point;  but  some  were  of  opinion,  that  if  the 
husband  declare  upon  oath,  that  he  believeth  she  did  declare  truth,  he  will  be 
liable;  in  respect  that,  by  the  law,  the  husband  is  liable  for  the  wife's  debt, 
being  legally  proved  :  And  the  question  is  only,  whether  the  wife  may  declare 
in  prejudice  of  her  husband,  which  she  cannot  do,  because  otherways  it  may 
T>e  in  the  power  of  an  untoward  wife  to  undo  het  husband;  which  inconvenien- 
cy  ceaseth  when  the  husband  declareth  he  hath  no  reason  to  distrust  the  wife, 
and  that  he  believeth  she  hath  told  truth  :  The  great  question  will  be,  whether 
the  husband  may  be  urged  to  give  such  an'  oath  of  credulity  ?  seeing,  whatever 
a  husband  thought,  yet  having  an  imperious  woman,  he  should  be  forced  to 
comply  with  her,  and  to  declare  that  he  believeth  her,  otherways  he  would 
have  a  miserable  life. 


Clerk,  SlxA. 


Dirhton^  No  ji.  p.  29* 


1676.     February  15.         Marshal  against  Forrest  and  her  Husband. 

In  r  pursuit  at  the  instance  of  a  minor  against  his  tutrix,  the  pursuer  having 
referred.to  the  tutrix's  oath,  that  she  had  intromitted  with  diverse  particulars  be- 
longing  to  him,  the  husband  of  the  tutrix  alleged,  That  she  could  not  declare  in 
bis  prejudice.     It  was  replied.  That  the  pursuer  having  an  action  andyW  qua- 
situm  competent  to  him  against  his  tutrix,  he  could  not  be  in  a  worse  case  as  to 
OTOiiwiw/^rofr^mrfi  by  the  tutrix's  superinducing  a  husband;  and  that  the  intro* 
.  mission  of  a  relict,  after  her  husband's  decease,  being  such  as  to  money,  bonds 
and  many  other  particulars,  as  could  not  be  known  to  any  person  but  to  her- 
self, nor  proved  but  by  her  own  oath,  it  were.hard  that  the  minor  should  be  pre- 
judged of  his  probation  bjr  her  own  deed;  and  the  husband  is  not  in  the  case  where 
a  dtbt  is  only  to  be  constituted  by  the  wife's  oath,  seeing  the  ground  of  the  debt  is 
constituted  by  writ,  viz.  by  the  nomination  or  letter  of  tutory  ;  and  when  there  is  a 
pursuit  against  any  person,  that  person  cannot,  by  an  assignation,  prejudge  his  ere- 
ditor  of  his  probation  by  oath  ;  and  the  minor  is  more  privileged,  seeing,  by  the 
common  law,  minors  have  a  tacit  hypothec  of  their  tutor's  estate  ;  and,  by  our 
law,  they  ought  to  be  favoured,  at  least  so  far  as  it  should  not  be  in  the  power  of 
the  tutrix  to  ruin  them,  by  convoling  ad  secundas  nuptlas  anteredditas  rationes 
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The  Lords  thought  the  case  considerable,  and  ordained  the  tutrix  to  declare ; 
reserving  to  themselves  to  consider  what  her  declaration  should  import. 


Reporter,  Fornix 


Cleric  Gihm. 

Dirleton^  No  336.  p.  i6d* 


♦^*  Gosford  reports  the  same  case  r 

1C76.  February  11.— In  a  count  and  reckoning  pursued  at  the  instance  of 
George  Marshall,  against  Helen  Basil,  his  mother  and  tutrix,  and  John  Forrest', 
who  was  curator  to  the  pursuer ;  the  charge  feeing  fitted,  and  the  intromissions 
offered  to  be  proved  by  the  wife's  oath,  it  was  alleged^  That  she  could  not  de- 
pone, in  so  far  as  her  oath  should  militate  against  her  husband,  but  only  against 
herself,  it  being  the  uncontrovertcd  law  and  practicque  of  this  kingdom,  that  a 
wife  cannot  depone  in  prejudice  of  her  husband ;  so  that,  unless  there  bad  been 
an  action  intented  against  her  before  her  marriage,  and  she  constituted  debtor 
by  a  decreet,  her  husband  cannot  be  liable  for  her  debt ;  and  if  it  were  other- 
wise,  a  husband's  fortune,  and  his  children's  of  another  marriage,  might  be  in 
perpetual  hazard,  where  her  oath  was  to  be  taken  in  favours  of  her  own  chil- 
dren of  a  prior  marriage.  It  was  answered^  That  it  being  known  to  the  hus- 
band that  his  wife  was  left  tutrix,  and  v^ras  in  actual  administration  before  his 
marriage  suUe  ratioms  redditas^  he  could  not  but  foresee  that  by  marriage  here  he 
would  be  liable  in  law  to  the  pupil ;  and  if  her  oath  should  not  be  taken,  the 
inconvenience  would  be  far  greater,  seeing  she  being  nominated  tutrix,  and  in 
familia^  and  having  the  sole  custody  of  all  money,  counts,  and  moveables, 
whereof  the  young  children  were  altogether  ignorant  therein,  by  marrying,  be- 
fore count  and  reckoning  with  her  husband,  if  he  were  not  liable  upon  her  oath, 
pupils  would  be  undoubtedly  ruined,  there  being  no  other  manner  of  probation, 
especially  in  this  case,  where  she  was  tutrix  intromitter  before  tbc  late  act  of  Par- 
liament ordaining  inventories  to  be  made.— —The  Lords  did  find,  that  the 
charge  was  probable,  by  the  wife's  oath,  to  bind  her  husband,  as  being  most 
consonant  to  law  and  reason,  he  himself  having  been  curator,  and  knowing  that 
she  was  tutrix,  and  so  constituted  debtor  to  count. 

Gosford,  MS.  No  851.  p,  539. 
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1682.    December. 


Simpson  against  M*Lellan, 


William  M*Lellan  being  charged  at  the  instance  of  Isobel  Simpson,  for  pay- 
ni^nt  of  a  sum  contained  in  a  bond  granted  by  his  wife  before  the  marriage,  he 
suspended  upon  this  reason,  that  he  being  convened  only  ^ro  interesse  as  husband, 
he  could  not  be  liable  for  his  wife's  debts,  but  only  in  quantum  he  Vfdslucratus  by 
the  marriage  }  but  so  it  is,  he  had  not  gotten  so  much  benefit  by  the  marriage  as 
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the  aum  would  amount  to,  and  was  content  to  renounce  in  favour  of  the  pur- 
suer, all  the  right  4ie  had  to  his  wife's  goods  jure  mariti^  or  otherwise;  but  also 
to  make  furthcoming  whatever  means  he  got  with  her,  for  the  charger's  use ;  as 
aUo  the  ground  in  law  upon  which  the  husband  is  liable  for  the  wife's  debt,  is 
only  because  by  'the  marriage  there  is  a  communion  ;  and  therefore  law  infers 
that  there  should  be  a  communion  of  debts.  And  seeing  bonds  granted  by  the 
wife  before  the  marriage  bearing  annualrent,  being  heritable,  do  not  fall  un^- 
der  the  jus  mariti^  nor  the  communion  of  goods ;  -so  neither  should  bonds 
granted  by  the  wife  before  the  marriage,  bearing  annualrent,  fall  under  the 
oommunion  of  debts ;  so  that,  seeing  the  bond  bears  annualrent,  the  husband 
cannot  be  liable  for  the  same,  but  at  most  for  the  bygone  annualrent. — Answer^ 
ed^  That  albeit  he  was  only  convened /ro  interesse  as  husband,  yet  the  husband 
is  always  liable  for  the  wife's  debts,  especiaily  seeing  the  marriage  is  still  sub- 
sisting;  for  the  husband  and  wife  being  eadem  persona  in  law,  he  is  as  weU  li- 
able for  the  wife's  debts  as  she  is  herself;  and  execution  for  the  wife's  debt 
inu«t  take  efiect  against  the  husband  and  h»  goods  during  the  subsistence  of  the 
marriage,  he  being  the  head  of  the  wife,  and  dominus  ionorum.  And  however 
a  creditor  of  the  wife's  should  recover  a  debt  against  the  husband  for  his  interest* 
yet  if  no  execution  follow  thereupon  before  the  wife's  decease,  he  will  not  be 
farther  liable,  nor  can  the  creditors  use  any  farther  execution  against  him,  seeing 
his  interest  ceases  by  decease  of  the  wife ;  but  if  the  marriage  be  still  subsisting, 
and  the  wife  alive,  he  is  liable  for  her  debt  whether  he  be  lucratus  by  the  mar- 
riage or  not.        The  Lords  repelled  the  defonce,  and  found  the  husband  liable 


for  the  debt, 


FoL  Die.  V.  I.  p.  390.    Sir  P.  Home,  MS.  v.  i.  No  302, 
♦^*  Harcarse  reports  the  same  case : 


One  found  liable  ji^r^  mariti  for  his  wife's  debt,  contracted  before  her  mar- 
riage, though  be  had  no  benefit  or  tocher  by  her. 

Harcarse^  (Summons.)  No  ^05.  p.  25^. 
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1708.    January  23,  Leslie  against  Wallace. 

Mary  Wallace  having  been  bred  at  Mr  Aitken's  school,  and  being  debtor 
for  her  education  and  board-wages  in  L.  166  Scots,  and  her  parents  being  unable, 
Mr  Alexander  Leslie  pays  it,  and  takes  her  bond,  whereto  her  father  is  con- 
senter  for  that  sum.  .  She  being  now  married  to. Richard  Howison,  and  charged 
oniierbond,  she  suspends  on  these  reasons,  \mo^  That  she  is  vestita  viro^  and 
so  cannot  be  personally  liable  stante  matrimonio. — Jnswer^dy  He  craved  a  de- 
creet to  have  effect  against  her  on  the  dissolution  of  the  marriage  ;  which,  the 
Lords  granted.     2do,  This  being  a  bond  bearing  annualrent,  the  husband  can 

32  Y  a 


I  No  65. 

The  husband 
found  liable 
for  his  wifc*a 
heritable 
'debt,  con-  ' 
tracted  be* 
fore  the  mar- 
riage, in  91UMI-. 
tMm  iucratut  g 
but  in  regard 
he  had  not 
present  ac- 
cess to  the 
lucrum^  the 


r 

L 


5854 


HUSBAND  AND  WIFE. 


Div.  n^ 


No  6s» 

tocher  being 
liferented  by 
another,  the 
Lords  ordain* 
ed  him  and 
his  vrtfe  to 
assign  to  the 
creditor  as 
much  there- 
of, to  take  ef- 
fect when 
their  Tight 
should  com- 
rerncc  by  tht 
liferer.tci's 
death. 


never  be  liable  for  the  principal  sura,  because  his  jus  mariii  gives  him  rigbt^ooly 
to  his  wife's  moveable  sums,  and  so  a  pari^  he  can  only  be  liable  for  her  move- 
able debts,  for  quem  sequitur  vommodum,  eundem  debet  sequi  incvmmodum^  and  no 
farther  ;  as  has  been  oft  decided,  betwixt  Menzies  and  Osburn,  No  23.  p,  5785. ; 
Captain  Gordon  and  Cesnock,  No  24.  p.  5787.  and  many  others.— ^/f/w^^rf» 
Whatever  be  in  that  principle,  it  only  takes  place  where  the  husband  is  not  /ir- 
cratus  by  the  marriage ;  but  here  the  husband  gets  5000  .mcrks  of  tocher.-^ 
jlriswered,  This  comes  not  by  the  father,  but  is  z  pectdium  ^dvcniitium^  gifted  to 
her  by  her  grandfather,  and  affords  no  present  benefit,  being  liferented  by  the 

mother. The  Lords  found  the  husband  hable  in  quantum  lucratui  ;  but  in 

regard  he  had  not  present  access  thereto,  they  ordained  him  and  his  wife  to  as^ 
sign  him  to  as  much  of  that  sum,  to  tak<^  effect  when  their  right  commences  by 
the  mother's  death.  The  third  reason  of  suspension  was,  that  she  was  minor 
the  time  of  subscribing  the  bond,  and  lesed ;  for  though  it  boFt  an  onerous 
cause  of  her  education  at  schools,  yet  this  is  not  probative  j  for  there  is  oothtng 
more  easy  than  to  insert  a  specious  narrative  of  onerous  causes  in  minor's  bonds ; 
and  here,  being  infamilia  with  her  father,  he  must  be  liable,  and  by  his  con* 
senting  could  not  be  auctor  in  rem  suam.—^nnver4d^  The  tcstificate  of  her 
baptism  is  no  authentic  proof,  and  the  presbyterian  parents  did  then  keep  their 
children  long  unbaptized,  till  they  got  a  minister  of  their  own  persuasion  to  do 
ir.  Next,  if  she  be  so  ungrateful  as  to  deny  his  paying  the  money,  and  reliev- 
ing her,  and  the  onerous  cause,  he  will  prove  her  staying  at  that  school,  pro- 
viding it  be  cum  onere  expensarum. ^The  Lords  repelled  the  minority,  the 

cause  of  the  bond  being  first  instructed  and  adminiculated  to  have  been  in  rem 
versumy  and  for  her  board- wage^. 

Tol.  Die.  V.  I.  p.  390*    Fountainball^  v.  2*  p,  422^ 


No  66. 


1708,     yuly  13. 


Gordon  against  Davidson. 


The  husband  is  liable  for  annualrent  of  heritable  debts  contracted  by  the 
wife  prior  to  the  marriage,  and  falling  due  during  the  marriage, 

FoL  Die.  V.  I.  p.  390.    Forbes.    FmmtainbaJl. 

%♦  See  this  case,  No  25.  p.  5789. 
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I7!4.     January  22. 

LocKHARi  of  Camwath  against  Euphan  Bundas,  and  Mr  John  Duniias  of 

Fhilpstoun,  Advocate,  Her  Husband, 

George  Lockhart  of  Camwath,  in  January  1693,  obtained  a  decreet  against 
Catharine  Swinton,  daughter  and  heir  to  George  Swinton  of  Chesters,    and 
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David  Dundas  of  Philpstoun,  her  husband,  for  his  interest,  for  payment  of 
L.  1,000  principal,  annualrent,  and  penalty,  contained  in  a  bond  granted  in  an- 
no 1 68c,  by  the  L#ord  Mersington  as  principal,  and  the  said  George  Swinton  his 
brother  as  cautioner,  to  SirGfeorge  Lockhart  President  of  the  Session,  the  pur- 
suer's father.  The  lands  of  Chester,  then  affected  with  a  liferent  annuity  of 
60a  merks  in  favours  of  Euphan  Brown,  Catharine  Swinton's  mother,  being 
sold  to  a  third  party  fot  13,000  merks,  there  was  a  contract  of  marriage  per- 
fected 20th  December  1693,  betwixt  the  said  David  Dundas  and  Catharine 
Swinton,  whereby  the  husband  got  t.he  i2,oco  merks,  the  land's  price,  in  name 
of  tocher,  to  be  applied  for  payment  of  his  debts  ;  in  recompence  whereof,  he 
secured  his  wife  in  a  liferent  annuity  of  eight  ohalders  of  victual  out  of  his  own 
estate  of  Philpstoun,  and  Euphan  Brown,  his  mother-in  kw,  in  another  an- 
nuity of  600  merks  in  lieu  of  the  equivalent  renounced  by  her  out  the  land  of 
Chester,  and  disponed  his  estate  with  these  burdens  to  the  heirs  male  of  the 
marriage,  and  provided  the  daughters  to  L.  1,000  Sterling,  which  contract 
expressly  referred  to  marriage  articles  formerly  commenced  upon.  .No  dili- 
gence been  done  upon  the  decreet  against  David  Dundas,  as  husband  to  Ga^ 
tharme  Swinton,  stante  matrimonio.  Carnwath  pursued  Euphan  Dundas  his  heir, 
and  Mr  John  Dundas  her  husband,  for  payment  of  the  «ums  decerned  upon 
these  grounds,  ittio.  That  David  Dundas  was  lucratus  by  the  marriage  with  Ca- 
tharine Swinton  j  zdo.  Seeing  Catharine,  as  heir  to  her  father,  was  liable  before 
the  marriage  for  the  debt  claimed  by  the  pursuer,  she  could. not  stante  mantrir- 
monio  dispone,  or ^ her  husband,  a  conjunct  person,  accept  of  a  right  to  the  price 
of  her  lands  in  prejudice  ot  an  anterior  lawful  creditor.  Then  the  pursuer  re- 
peted  a  reduction  of  the  said  fraudulent  deed  upon  the  act  18.  i^arl.  1621. 

The  Lords  found,  imo^  That  David  Dundas  was  not  lucratus  by  his  marri- 
age with  Catharine  Swinton;  zdo^  They  repelled  the  reason  of  i;eduction  upon 
the  act  of  Parliament  1621,  notwithstanding  that  the  decreet  against  Catharine 
Swinton  and  David  Dundas  her  husbarul,  for  his  interest,  was  before  the  sale 
of  the  lands  of  Chester  and  the  date  of  the  contract  ot   marriage. 

FoL  Dk\  V.  I,  p.  390.     Forbes^  MS.  p.  16..    > 


No  67. 

tocher,  which 
he  recompen- 
sed by  suit- 
able provi- 
sions to  the 
wife  and  chil- 
dren of  the 
marriage 


1 715.     February  16. 
Robert  Inglis  Chirurgion  in  Queensferry  against  Marqarst  Harvjey,  ani 

Archibald  Ogilvy  Brewer,  her  Husband, 

Margaret  Harvey  having  accepted  a  bill  payable  to  Robert  Inglis  before 
the  marriage,  which  was  not  protested,  he  now  insists  both  against  her  and  her 
husband  for  payment;  and  the  Lord  Ordinary  having  found  the  husband  liable 
for  the  sum  in  the  bill,  it  not  bearing  annualrent,  but  ordaining  the  pursuer  to 
prove  that  the  husband  was  lucratus  by  the  marriage,  before  he  could  be  liable 


No  6d.  ^ 

Found  in  con- 
formity with 
Simpson  a- 
gainst  M'* 
Leilan,  No 
64.  p.  585a. 
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No  68.       therefor,  the  pursuer  acquiesced  in  the  first  part  of  the  iaterlocutor,  as  being 

consequential  to  a  late  decision  15th  July  1713,  Watson  contra  Gordons,  No  3. 
p.  4^5,  where  the  Lords  found,  that  a  bill  did  not  bear  annualrent,  in  respect 
it  was  not  protested ;  and  therefore  contended,  that  this  bill,  for  that  reason, 
not  bearing  annualrent,  must  affect  the  husband,  who  jure  mariti  would  have 
right  to  all  bills  due  to  his  wife,  and  not  protested,  et  quern  sequuntur  commodff^ 
isfc.  But  as  to  the  second  part  of  the  hill,  the  pursuer  reclaimed  upon  the  fol- 
lowing grounds : 

imOf  That  as  the  husband  hath  right  jure  mariti  to  moveable  debts  due  to 
the  wife,  so  he  n[iust  be  liable  for  all  debts  of  that  kind  due .4)7  her ;  which,  as 
being  founded  on  natural  equity,  aad  the  analogy  of  law,  and  as  arising  from 
the  communion  x)f  maveables  ^betwixt  married  persons,  is  expressly  maintained 
by  Sir  George  M'Kenzie,  Inst.  p.  35.  and  Viscount -fitair,  Inst.  i.  tit.  4.  {  17. 
ido^  The  husband  being  an  incontroulable  administrator  of  the  goods  in  com* 
munion,  if  he  were  not  subject  to  th^  diligence  of  creditors,  till  after  a  tedious 
and  uncertain  process  of  count  and  reckoning,  whether  the- husband  be  lucratus 
or  not,  the  moveables  in  die  mean  time  might  be  conveyed  away  or  embezzel- 
.ed,  and  creditors  disappointed  of  their  payments.  3/10,  The  husband  is  al- 
ways found  liable,  even  for  heritable  debts  in  quantum  lucratus;  therefore  to 
make  him  liable  for  moveables  only  in  the  same  manner,  would  take  away  all 
distinction  which  law  and  practice  have  made  betwixt  heritables  and  move- 
ables. 

Answered  for  the  defenders,  As  to  a  bill's  not  bearing  aiinualrent  when  not 
protested,  that  by  the  acts  1*681  cap.  20,  and  1696  cap.  36,  bills  bear  annualrent, 
in  case  of  not  acceptance  from  their  date,  and  in  case  of  acceptance  and  not  pay- 
ment from  the  day  of  their  falling  due  ;  and  it  was  so  decided  8th  June  1 705,  Blair 
contra  Oliphant,  No  i .  p.  473 ;  and  therefore  the  term  of  payment  being  in  the 
present  case  past  before  the  marriage,  the  bill  is  like  a  bond  bearing  annual- 
rent  ;  and  if  it  were  otherwise,  it  WQuld  be  in  the  power  of  the  possessor  of  a 
bill  to  make  a  third  party  liable  or  not  as  he  thought  fit.  And  as  to  the  deci- 
sion Watson  contra  Gordon,  answered.  That  the  specialty  of  that  decison 
was,  that  the  executors  of  the  possessors  of  the  bill  were  pursuing,  and  the 
debtor  did  not  know  to  whom  to  pay,  until  they  Jiad  made  up  a  title,  and  so 
he  was  not  in  mora  ;  therefore  the  Lords  thought  it  not  reasonable  that  he 
^should  be  burdened  with  annualrent. 

As  to  the  grounds  of  the  petition,  wirh  respect  ib  the  husband's  being  lucra- 
tus ^  answered^  imo.  That  the  Ordinary's  interlocutor  is  to  be  understood  in  ter^ 
minis  babilibus,  viz.  that  if  a  man  should  be  found  liable  for  the  sums  in  a 

»         •         •  • 

bill,  it  must  be  understood  to  be  to  the  extent  of  the  moveables  th^t  jure  mariti 
he  got  by  the  marriage.  And  this  is  certainly  the  ^meaning  {of  all  our  lawyers, 
such  as  Stair,  M*Kenzie,  &c.  writing  on  that  subject,  and  is  clear  from  Dirle- 
ton,  p.  106.    And  as  to  the  distinction  betwixt  heritables  and  moveables,  an- 
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rwcred^  That  the  defenders  were  not  concerned  to  argue  what  effect  the  wife's 
heritable  debts  may  have  against  the  husband's  moveables,  which  is  a  point  that 
the  Viscount  Stair  owns  to  be  dubious,  but  that  it  is  enough  for  them  to  say, 
that  the  husband  ought  to  be  but  liable  for  the  wife's  debt,  in  as  far  as  he  has 
her  effects,  whether  heritable  or  moveable,  which  is  confirmed  by  a  third  de- 
cision*  Gordon  contra  Lady  Gight,  No  25.  p.  5789. 

^  Thb  Lords  found  the  husband  liable  for  a  moveable  debt,  whether  he  be 
lucratus  or  not  by  the  marriage  ;  but  their  Lordships  determined  nothing  as  to 
the  bill  in  question^  only  reserved  to  the  parties  to  be  heard  before  the  Ordi- 
nary, whether  the  same  be  heritable  or  moveable. 


Act.  Bmning. 


Alt.  Rigg.  Clerk,  G^on. 

Fol.  Die.  V.  I.  p,  390.     Bruce^  v.  i.  No  84.  p.  lOO. 


No  68, 


1 738.     January  I4. 


Dick,  aj^alnst  Cassi£. 


A  HUSBAND  who  got  made  over  to  him,  in  the  contract  of  marriage,  all  that 
belonged  to  his  wife,  per  aversionem^  found  liable  to  pay  an  heritable  debt  con- 
tracted by  her  before  the  marriage  j  for  a  husband  cannot  lawfully  take  a  right 
to  all  his  wife's  effects,  without  being  liable  to  all  her  debts.     See  Appendix. 

FoL  Die.  v.  i.  p.  390. 


No  69* 


1738.     NovetJiber  3. 


Weir  against  Parkhill. 


By  the  contract  of  marriage  between  John  Parkhill  and  Mary  Weir,  relict  of 
Malcolm  M*Gibbon  musician  in  Edinburgh,  she,  in  consideration  of  the  provi- 
lions  made  in  her  favour,  *  disponed  to  her  future  husband,  in  name  of  dote  and 

*  tocher,  all  lands,  heritages,  debts,  and  sums  of  money,  heritable  or  moveable, 

*  goods  and  gear,  and  others  whatsoever  pertaining  or  due  to  her  any  manner 

*  ot  way,  &c,*     But  with  the  reservation  of  a  power  and  faculty  to  her  •  to  dis- 

*  pose  of  the  sum  of  io,oo»  raerks  to  such  person  or  persons  as  she  should  think 

*  fit/ 

And  Mary  Weir  having  assigned  this  10,000  merks  to  John  Weir  her  brother; 
in  an  action  at  the  instance  of  a  creditor  of  Mary  Weir's,  brought  after  her 
death,  both  against  John  Weir  and  John  Parkhill,  the  only  question  being. 
Which  of  the  two  should  be  found  ultimately  liable  to  the  creditor  ?  the  Lords 
found,  *  That  John  Parkhill  not  having  alleged  that  there  were  not  sufficient 
effects  intromitted  with  by  him  to  pay  the  debts  and  answer  the  faculty,  he 
was  liable  to  the  debts,  and  also  to  implement  the  faculty,  to  the  extent  of  the 
subjects  received  by  him/ 


No  7a 

A  dispositioa 
omnium  bon§- 
mm  by  a  wife 
to  a  husband 
in  t  contract 
of  marriage, 
renders  the 
husband  liable 
to  implement 
all  conditions 
of  the  grant, 
tattqimm  gitili^ 
heu 


No  701 


No  71. 

A  person  who 
advanced 
money  to  a 
wife  for  de- 
fraying her 
first  husband's 
funeral  ex- 
pends, and 
carrying  on.  a 
reduction  of 
her  former 
contract  of 
marriage, 
brought  an 
action  for 
payment  a- 
gainst  the  re- 
presentatives 
of  her  fecond 
husband. , 
Found, that 
the  debt  not 
bein^  consti- 
tuted against 
her  husband 
stan£e  matri- 
monio^  his  re- 
presentatives 
were  not  li- 
able unless 
proof  was 
brougfit  that 
he  was  lucra* 


585a 


Husband  and  wife. 


T5iv.  n. 


Wherever  an  utiivcrsitas  bonorum  is  conveyed,  it  implies  the  burden  of  debts 
to  the  extent  of  the  subject  received,  quia  bona  tanium  mnt  qua  supnsunt  debitis 
deducHs :  Nor  does  it  alter  the  case  that  it  is  in  a  contract  <£  marriage:  For  al- 
though where  the  husband  is  only,  qua  such,  bound  for  his  wife's  moveable 
debts,  the  obligation  upon  him  ceases  by  the  dissolution  of  the  marriage,  ex- 
cept in  so  far  as  he  is  lucratus^  yet  where  he  takes  from  the  wife  a  disposition 
omnium  bonorunij  he  becomes  liable  tanquam  quilibet. 

Kilkerranf  (Vassive  Title.)  Na  j.  p.  366. 


,1740*     February  19. 


Drummond  against  Stewart. 


The  pursuer  having,  advanced  certain  sums  of  money  to  bis  niece  Jean  Ghal- 
mers,  for  defraying  her  first .husband^s  funerals,  and  carrying  on  a  process  of  re- 
duction of  her  contract  of  marriage  with  him,  brought  a  process  for  payment 
thereof  against  the  Representatives  of  her  second  husband. 

The  defences  were,  irno,  Prescription,  the  last  article  of  the  account  being 
dated  anno  17 10,  which,  it  w^s  pleaded^  was  founded  on  the  statute  introducing 
triennial  prescriptions  in  all  actions  of  debts,  or  merchant  accounts;  and  other 
debts  not  founded  on  written  obligations ;  and  that  this  case  fell  precisely  un- 
der  the  words  of  the  act,  •  such  like  debts  not  founded  on  written  obligations.' 
2d6,  That  this  claim  being  only  a  debt  of  the  wife's,  not  constituted  against  the 
second  Imsband  stante  matrimonio,  could  not  be  brought  against  him  after  the 
dissolution  thereof,  far  less  against  his  representatives. 

Answered  to  the^fr//.  That  the  pursuer  was  no  writer  or  agent,  and  run  ac- 
counts with  no  body,  neither  was  he  a  merchant ;  so  that  be  could  not  be  in- 
cluded either  under  the  words  or  meaning  of  the  act  83d,  Parliament  6,  James 
VI.  It  has  indeed  been  justly  found,  that  writers'  accounts  are  comprehended 
in  the  general  clause,  because  the  laying  out  of  money  and  managing  processes, 
being  their  proper  business  by  which  they  live,  their  accounts  are  not  presumed 
to  lie  over  j  and  indeed  they  bear  a  great  resemblance  to  merchants  accompts ; 
but  the  pursuer  lives  in  the  country  on  his  estate,  and  concerned  himself  in  the 
affairs  of  his  niece,  as  her  negotiorum  gestor  '^  and  his  case  is  much  the  same  as 
that  of  a  factor,  who,  in  the  course  of  his  constituent's  affairs,  laid  out  money 
for  merchant  goods,  or  any  other  articles  comprehended  in  that  statute.  In 
like  manner,  if  a  curator  had  laid  out  money  in  affairs  of  a  like  nature  with 
this,  and  should  neglect  to  have  his  accounts  settled  for  five  or  six  years  after 
the  expiration  of  his  curatory,  could  it  be  pretended  that  he  would  lose  what 
he  could  show  he  had  laid  out  for  his  minor's  behoof,  to  lawyers,  writers,  &c. 
by  the  prescription  taking  place  against  him.  On  the  contrary,  it  would  ap- 
pear, that  a  curator  could  demand  repetition  of  what  he  haJ  laid  out  as  above, 
at  any  time  within  the  40  years,  before  the  statojte  1696,  otherwise  there  had 
bejen  no  use  for  that  act,  if  a  prescription  of  three  years  had  formerly  taken 
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place  }  but  the  reason  of  the  law  is  to  obviate  the  inconvenienc7,  both  to  mi-       No  71, 
nors  and  to  curators,  of  haying  their  accounts  lying  over  their  heads  for  40 
years  j  and  there  appears  no  reason  of  a  difference  betwixt  a  curator,  a  factor, 
and  a  ncgotiorum  gestor^  m  this  particular. 

To  the  id^  it  was  answered^  That  the  whole  expense  laid  out  by  the  pursu- 
er, was  evidently  for  the  profit  of  Mr  Walter  Stewart  the  second  husband,  who 
was  benefited  thereby  ;  and,  as  he  was  lucraius  by  the  marriage,  his  representa- 
tives ought  in  so  far  to  be  liable,  notwithstanding  the  debt  was  constituted 
against  him  siante  matrimonio. 

Replied^  It  can  make  no  difG^eoce  that  the  punuer  is  no  writer  or  merchant, 
for  the  act  doth  not  consider  the  creditor,  but  the  nature  of  the  debt.  If  it  be 
an  account,  or  money  laid  out,  without  a  written  obligation,  the  law  does  not 
allow  action  for  payment  of  the  debt  after  three  years,  unless  by  writ  or  oath 
of  party.  Neither  will  the  parallel  betwixt  factors  and  curators,  their  accounts 
not  prescribing  in  three  years,  apply  to  the  present  case  ;  for  factors  have  ex- 
press commissions  for  what  they  do ;  and  their  factories  must  regulate  their  ac« 
counting ;  and  curators  bave  their  office  by  the  law,  which  is  equivalent  to  the 
most  express  written  factory.  Nor  is  there  any  difference  betwixt  an  agent  and 
a  ^egatiorum  gestor.  Every  agent^s  account  consists  not  only  of  money  for  his 
own  pams,  but  chiefly  in  money  paid  to  lawyers,  clerks,  &c  And  yet  it  never 
was  imagined  that  agents*  accounts  did  not  prescribe  on  that  account.  And,  in«- 
deed,  as  most  of  the  articles  of  this  account  are  debursements  in  processes, 
which  the  pursuer  pretends  he  undertook  the  management  of  for  his  niece,  these 
fall  directly  under  the  denomination  of  agent's  accounts.  And  with  respect  to 
the  other  articles,  being  the  expense  of  the  first  husband's  funeral  charges,  as 
the  prescription  has  evidently  taken  place  against  the  original  creditors,  the  de- 
fenders can^ee  no  reason  why  it  should  not  be  good  against  the  assignee  ;  which 
IS  putting  the  thing  in  the  most  favourable  light  for  the  pursuer,  viz.  that  he 
had  taken  assignations  to  the  several  accounts  paid  by  him.  In  which  case, 
every  defence  competent  against  the  cedent  is  competent  against  the  assignee. 

And,  with  regard  to  the  -irf  defence,  it  was  observed^  That  the  husband  was 
not  lucratus  by  the  money  laid  out  by  the  pursuer  j  however,  as  that  might  in- 
volve the  defenders  in  a  proof,  which  behoved  to  be  attended  with  trouble 
and  expense,  they  were  willing  to  rest  their  cause  chiefly  on  the  first  defence. 

The  Lords  found,  That  the  triennial  prescription  does  not  take  place  in  this 
case.  But  found.  That  the  pursuer  cannot  have  action  for  the  accounts  pur- 
sued on,  the  debt  not  bein^  constituted  against  the  husband  stante  matrimonio^ 
unless  he  prove  ihe  husband  was  lucratus  by  the  marriage. 

FoL  Die.  V.  3.  /.  281.     C.  Hatne^  No  147.  p.  252, 

%*  See  Kilkerran's  report  of  this  case,  V0ce  Prescription. 
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No  jl.       1768.    January  29.         Bannatyne  against  Clerk. 

Although  a  husband  is  liable  for  the  debts  contracted  bjhis  wife  before  mar- 
riage,  yet  they  must  be  her  own  proper  debts.  If,  therefore,  contracted  for 
deaths  while  in  familia  of  her  father,  and  at  an  age  when  he  is  bound  to  ali* 
znent  her,  the  husband  is  under  no  obligation  to  pay  thenu    See  Appendix. 

ToL  Die.  V.  3.^.  281. 


No  7> 

A  debt  con- 
tracted for 
the  benefit  of 
the  separate 
estate  of  a 
married  wo- 
man, though 
of  such  a  na- 
ture that  the 
husband  was 
bound  to  dis- 
charge it,  is 
stiU  elTectual 
against  her 
heirs  in  that 
catate. 


1785.     November  17. 

Alexander  Nairn  against  Colonel  William  Mercer. 

• 

Colonel  Mercer's  predecessor  in  his  estate,  a  married  woman,  granted  a 
bond,  along  with  her  husband,  for  a  sum  of  money  borrowed  in  order  to  pay  off 
the  annualrents  which  had  arisen  during  the  marriage,  of  a  debt  that  was  a  bur- 
den on  the  lands ;  and  in  this  bond  Mr  Nairn  concurred  as  cautioner.  The 
whole  parties  afterwards  joined  in  a  second  bond  for  an  equal  sum,  which  was 
to  be  applied  for  the  discharge  of  the  first ;  and  again  in  a  third  bond,  for  the 
purpose  of  extinguishing  the  second.  No  assignation,  it  may  be  remarked, 
from  the  original  creditor  on  the  estate,  had  been  obtained.  The  debt  was  ul- 
timately paid  by  the  cautioner;  who  having  sued  Colonel  Mercer,  the  heir,  for 
his  relief,  the  latter 

Pleaded^  No  valid  personal  obligation  can  be  laid  on  a  woman  vestita  viro  ; 
aod  a&  to  the  effect  of  a  debt  respecting  the  separate  estate  of  a  wife,  it  belongs 
npt  to  the  present  case.  The  original  debt,  which  was  a  burden  on  the  sac- 
cession,  ceased  when  the  first  of  the  bonds  was  granted^  no  assignation  having 
been  made,  by  which  only  it  could  have  been  continued.  In  these,  bonds  the 
husband  was  the  proper  debtor.  He  drew  the  rents  of  the  estate  j  and  if  he 
employed  them  for  extinguishing  his  own  pectdiar  debts,  or  in  any  other  way 
than  in  paying  the  interest  due  during  the  nwrriage  on  those  of  his  wife,  he 
must  s:ill  remain  indebted  to  that  amount. 

Answered,  This  claim  is  not  made  in  virtue  of  the  wife's  personal  obligation, 
except  so  far  as  by  her  bond  she  certifies  the  use  to  which  the  money  was  ap- 
plied, that  of  cleajring  away  a  burden  on  her  separate  property.  On  this  ac- 
count there  could  be  no  necessity  for  an  assignation  to  the  original  creditor's 
right,  bince  that  was  nothing  different  from  the  rights  of  any  of  the  creditors 
in  the  bonds,  which  were  all  eqvially  burdeiM  on  an  estate  for  the  benefit  of 
which  the  money  borrowed  had  been  employed.  It  is  true,  the  husband  was 
bound  to  relieve  the  wife,  and  so,  as  to  her,  was  the  proper  debtor  j  but  this 
does  n€t  save  her  at  the  hands  of  creditors. 


^ 
I 
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The  cause  was  reported  by  the  Lord  Ordinary  ;  when  the  Lords  repelled  the 
defence. 
A  reclaiming  petition  against  this  judgment  was  refused  without  answers. 

Keporier,  Lor  J  Orm^i.        Act.  SclscHor'Giiierai  BUin        Alt.  C  Hay.        Clerk,  Coiquboufu 

S.  FoL  Die.  V.  3.  p.  281.     Fac.  Col.  No  232.  p.  360. 


No  73, 


I .' '  ■' 


SECT.    IL 

Effect  of  the  Dissolution  of  the  Marriage^  as  to  the  Wife's 

Moveable  Debts. 


j6i2.    yune  23^ 

KiLLocH  gainst  The  Executors  of  the  Sheriff  of  Murray. 

An£  decreet  obtained  against  an  heir  portioner  and  her  husband  for  his  in* 
terest,  will  not  have  execution  against  the  husband  or  his  executors,  if  he  was 
divorced  frae  his  wife  in  his  lifetime,  because  the  divorcement  makes  separation, 
and  makes  the  wife^s  debts  to  follow  herself,  specially  if  the  divorcement  was  de- 
duced in  default  of  the  wife. 

Fol.  Die.  ^.  1.  p.  390.     Haddington,  MS.  No  2463. 


No  74* 


1623.     February  27.         Douglas  agMnst  Stirling. 

James  Douglas  of  Glaspen  being  married  to  Isobell  Moffat,  relict  of  James 
Stirling  advocate,  and  the  said  Isobell  being  charged  for  her  debt  contracted  be- 
fore Glaspen's  marriage,  and  he  charged  for  his  interest,  and  they  both  denounc- 
ed, and  the  husband  warded  ;  his  wife  deceasing,  he  summons  the  denouncers 
to  see  him  put  to  liberty,  since  his  interest  was  extinct  by  his  wife's  death  ; 
which  desire  the  Lords  thought  reasonable.  Thereafter  it  was  alleged.  That  he 
was  arrested  by  the  said  umquhile  James  Stirling's  bairns,  upon  a  decreet  for 
debt,  wherein  he  was  principal,  and  for  an  act  of  cautionry. — 1  alleged.  That  as 
a  man  could  not  be  warded,  not  being  at  the  horn,  so  he  could  not  be  arrested 
and  retained  in  ward,  unless  he  were  rebel. 

Fol.  Die.  V.  I.  p.  391.    Haddington^  MS.  v.  2.  No  2788. 


No  75. 

a  husband^ 
aQer  his 
wife's  death, 
cannot  be  im- 
prisoned for 
debt  con- 
tracted be- 
fore the  mar- 
riage ;  and 
if  he  be  im- 
prisoned be- 
fore her  death, 
he  will  be 
set  at  liberty. 
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1627.    March  20. 


Knows  against  Kneeland.. 


No  76* 

A  woman  and 
her  hasbandy 
for  his  in* 
lerett,  were 
charged  upon 
a  decree  ob- 
tained against 
her  before  her 
marriage. 
After  they 
were  dc« 
nouQcedy  the 
wife  having 
died,  the  hua- 
band, in  a 
autpension» 
was  liberated 
from  all  fur* 
ther  dili- 
gence.. 


Ik  a  suspension  Betwtxt  Knows  and  Knecland,  Knows  having  obtained  de-- 
creet  before  the  Commissaries  of  Edinburgh  against  M.  Hilli  as  intromiss^trbc 
witb  the  goods  of  her  umquhile  husband,  for  payment  of  a  debt  owing  by  her 
husband ;  and  after  the  decreet  she  being  married  upon  Hary  Kneeland  her  se- 
cond husband  ;  who  being  charged  for  his  interest  with  her  upon  that  sentence^, 
for  payment  of  that  debt  decerned  against  her  ;.  and  being  both  denounced  for 
not  payment,  the  wife  being  principal  debtor,  as  representing  her  first  husband, 
and  for  whose  debt  sentence  had  past  against  her  in  her  widowhood,  she  de- 
ceases ;  after  whose  death  Kneeland,  her  second  husband,  suspends,  because  he 
being  only  charged  for  his  interest  for  his  wife's  debt,  and  she  being  dead,  he 
ought  to  be  freed  of  all  execution.  This  reason  was  found  relevant ;  for  the 
wife,  who  was  principal  debtor,  being  dead,  they  found  that  her  husband  could 
not  be  astricted  as  husband /ro^  intercsse^  to  pay  the  debt,  albeit  he  was  put  to 
horn  therefor  in  the  wife's  time  ;  whereby  the  charger  alleged^  That  he  there- 
by became  properly  debtor  himself,  being  once  lawfully  denounced  for  not  pay- 
ment, which  should  be  respected  as  if  be  had  made  pa^rment  in  her  time,  qtio 
casu  he  could  not  remit  it  back  again  ;  which  was  repelled.  But  because  the 
charger  alleged  that  the  suspender  had  intromitted  with  all  his  wife-s  goods  and 
gear  after  her  decease,  therefore  the  Lords  found  that  relevant  to  sustain  the 
same  charges  against  him  hoc  ordine^  in  the  suspension ;  and  found  no  necessity 
to  put  the  charger  to-  a  new  pursuit  against  the  suspender,  thereupon  to  con- 
iKcne  him  as  intromitter. 


AcL  MowaL 


Ale. 


Foh  Die.  V.  i.p.  39a     Buric^  p.  27a* 


No  77. 

A  husband 
nsoilzied 
from   his 
wife's  debt 
after  she  dicd» 
tlthq'  there 
was  an  inter- 
locutor or- 
daininfr  him 
<D  give  bond 
for  what    • 
jiiiould  be 
£L)und  due 
)i/  h«r.. 


1664.    July- II.        Dunbar,  of  Hemprigs  against  Fra2eii. 

Hem?rigs,  as  executor  to  Dumbeath,  having  pursued  the  Lady  Fraxer,  relict 
of  Dumbeatb,  and  the  Lord  Frazer  for  his  interest,  for  payment  of  executry 
intromitted  with  by  the  Lady,  there  being,  litiscontestation  in  the  cause,  Dum- 
beath  call's  the  act,  and  craves  the  term  to  Be  circumduced  against  the  Lord 
Frazer,  who  alleged.  That  now  his  Lady  was  dead,  and  so  his  interest  beingy^j 
mariti,  ceased. — It  was  answered^  Litisconttstation  being  made,  the  debt  was 
constituted  m  the  husband's  person,  as  if  he  had  contracted  to  pay  it^  litiscon- 
testation being  a  judicial  contract ;  2///y,  The  Lord  Frazer  was  decerned  to  give 
bond  to  pay  what  his  Lady  should  be  found  due. — Frazer  answered.  That  no 
bond  was  yet  given,  and  that  the  ordinance  was  only  against  him  as  he  was 
cited,  which  was  for  his  interest,  which  is  ceased. 

And  which  the  Lords  foun4  relevant  and  assoilzied. 

FqL  Die.  v.i.p.  390.    Stair,  v.  i.p.2iz. 
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i66s*    December  aj.        Dame  Rachel  Burnjet  against  Lepers. 

By  contract  of  marriage  betwixt  Mr  John  Leper,  and  his  father,  and  Dame 
Rachel  Burnet  on  the  other  part,  both  father  and  son  were  obliged  to  employ 
L.  20,000,  upon  security,  for  the  liferent  use  of  the"  said  Dame  Rachel,  who, 
with  concourse  of  Preston,  her  present  husband,  pursues  the  sisters  of  the  said 
Mr  John  Leper,  as  heirs,  and  otherways  representing  him,  and- their  husbands,^ 
for  their  interests  ;  and  likewise  Dr  Balfour's  wife;  only  daughter^  of  one  of  the 
sisters,  as  heir  to  her  father  and  mother,  against  whom*  there  was  decreet  of 
registration  obtained,  during  iheir  lifetimes  together,  and*  on  this*  ground,  that^ 
the  defunct's  husband  did,  by  contract  of  marriage,  disposition,  or'  otherwaPjrsj 
obtains  right  to  the  portion  of  his  wife,  one  of  the  sisters,  and  heirs,  and  there- 
fore is  liable  in  payment  in  quantum  lucratus  est.  It  was  alleged  for  Dr  Balfour- 
and  his  wife.  That  she  was  willing  to  renounce  ta  be^  heir  to  her  mother ;  but  as 
for  the  other  passive  title,  as  representing"  her  father,  who  was  locupletior  f actus ^ 
it  is  no  ways  felevant,.  for  marriage  is- a  cause  onerous,  and  tochers  are  granted 
ad  sustinenda  oner  a  matrimonii^,  ^nd  therefore  are  never  counted  fraudulent 
deeds,  or  without  an  onerous  cause ;  nor  do  they  fall  within  the  act  of  Parlia- 
ment 162 1, against  fraud ful  alienations;. neither  was  the  defender's  father  liable, 
though  there  was  a  decreet  of  registration  against  him,  because  before  any  exe- 
out  ion  the  marriage  was  dissolved.  It  was  answered  for  the  pursuers,  That  that 
member  of  the. libel  stands  relevant ;  because  the  defender's  mother  being, heic^ 
to  her  brother,  the  contractor  could  not  transmit  her  estate  to  her  husband  with- 
out the  burden  of  her  brother's  debt ;  and  it  is  a  most  u<n questionable  ground 
in  law  and  equity,  quod  nemo  debet  cum  alieno  damno  locupletari^  and  there^ 
fore  creditors  are  still  preferred  to  portions  of  children, .  though  given  for  thcic 
tocher. 

The  Lords-  found  that-  member  no!  relevant,  that  decreet  was  obtained 
against  the  husband  and  wife  stante  matrimonio^  seeing  it  received  not  execu- 
tion ;  and  as  to  the  other  member,  they  thought,  that  if  there  were  but  a 
moderate  and  ordinary  tocher,  proportib)nable  t©  the  burden  of  the  marriage,  it 
would  not  infer  repetition,  or  if  the  tocher  was  great,  or  an  \ii\ivcrsal  disposition 
of  all  the  heir's  right,  they  thought  the  husband  viould  be  liable,  in  so  far  as  it 
was  above  a  proportionable  tocher,,  and  therefore,  before  answer,  ordained  the 
contract  of  marriage  to  be  produced-,  and  the  pursue?  to  condescend  if  there  was 
afiy  other  benefit  accresced  to  the  husband  by  his  wife  than  by  virtue  of  the 
contract. 

It  was  further  alleged  for  the  Lady  Pitmedden,  one  of  the  sisters  on  life.  That 
she  could  only  be  liable  for  her  own  sixth  part,  as  one  of  the  six  heirs- portioners. 
It  was  answered^  by  our  law.  That  all  heirs  were  liable  in  solidum.  There  was 
several  decisions  alleged  on  either  hand,  on  7th  Feb.  1632,  Home  contra  Home, 
voce  Solidum  et  pro  itATA,|  where  the  Lords  found  the  heirs- portioners  liable 


No  78; 

A  decree  of 
regitt  ration 
obtained  a- 
gainst  a  wife* 
and  her  hus- 
band for  his 
interest,  can« 
not  be  put  to 
execution 
against  the 
husband  after 
his  wifeV 
death.' 
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No  78.       but  for  their  own  share;  another,  February  15.  and  March  11.  1634,  Watson 

contra  Orr,  voce  Passj  ve  Title,  y^liereby  one  of  the  daughters  having  a  disposiciua 
of  the  whole  estate,  was  found  liable  for  the  whole  debt ;  and  another,  January 
^4.  1642,  Scot  against  Hart,  voce  SoumJM  ct  i^ro  RATAt  whexe  one  of  die  heirs- 
portioners  having  disponed  her  share  to  the  other, .and  tberebjr  being  insolreni, 
that  other  was  fouad  liable  in  solidum. 

The  Lords  having  coasidered  the  case,  found  the  heir^poctiooer  liable,  primo 
locoj  only  for  her  own  sliare,  until  the  rest  of  the  bdrs-poiltioners  were  discost, 
but  determined  not  whether  these  who  were  solvendo  should  be  liable  in  soiidmn^ 
albeit  the  debt  exceeded  their  portion,  or  only  entirely  for  their  own  share,  and 
for  as  much  more  as  the  val^ie  of  their  successbn  could  .amount  to.  See  Sou- 
:puM  ET  Pro  Rata. 

.  IiiL  Die.  V.  I../.  390.    Siairf  v.  1.  p.  329. 

•^*  Dirleton  reports  the  same  case  ; 

In  the  case  betwixt  Leper,  and  Dame  Rachel  Burnet,  and  the  Laird  of  Pres- 
ton  her  present  husband,  these  questions  were  agitated  and  decided, 

\mo.  If  a  husband  get  in  tocher  with  his  wife,  being  an  heretrix,  more  than 
kn  ordinary  and  competent  tocher,  which  he  might  have  gotten  with  another, 
the  husband  and  his  heirs  will  be  liable,  after  the  marriage  is  dissolved  by  the 
wife's  decease,  in  quantum  lucratus  est^  for  the  'wife's  debt ;  and  the  lucrum  will 
be  considered  to  be  the  benefit  he  has  gotten  above  an  ordinary  tocher. 

2rfc?,  The  Lords  inclined  to  think,  that  though  a  decreet  of  regibtration  was 
obtained  against  the  wife  and  her  husband  for  his  interest,  the  husband  will  not 
be  liable,  the  marriage  and  his  interest  ceasing;  and  that  an  ordinary  tocher 
being  ad  sustinenda  oncra,  is  not  lucrum. 

^th,  Heirs-portioners  are  liable  for  their  own  part ;  reserving  action  in  case 
&ny  of  them  become  irresponsal ;  and  if  the  creditor,  having  done  diligence, 
cannot  recover  their  parts,  he  may  have  recourse  against  the  rest, 

4/0,  It  wa-  moved  (but  not  decided),  Whether,  the  others  being  nonsoloendo^ 
the  responsal  heir  should  be  liable  for  their  proportion  in  solidum  ?  Or  only  for 
what  he  has  gotten  of  the  defunct's  estate  ? 

Dirleton^  No  lo.  p.  5. 


1668.     February  25.         Lord  Almond  against  Thomas  Dalmahoy. 

No  7Q«  'J^HE  Lord  Almond  pursues  a  declarator  of  the  escheat  of  Thomas  Dalniahoy, 

A  husba  id  vvho  alleged  absolvitor,  because  he  was  denounced  upon  a  bond  granted  by  the 

Tnd  dcnou'if-  Dutchess  of  Hamilton,  wherein  he  being  only  charged  as  husband  for  his  inte- 

ced  upon  a  ^^^^^  ^^^^  denounced  at  the  market  cross  of  Edinburgh,  and  pier  and  shore  of 
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Leith,  being  then  residenter  in  England,  and  now  the  marriage  being  dissolved      No  79. 
by  the  Dutchess's  death,  his  interest  ceaseth  as  to  all  effects,  and  so  as  to  this     ^c^*  o^  hu 

,^__  ..,.  -Ill  iTxt*  wife's,  for  his 

horning.     2^,  The  denunciation  being  upon  a  bond  due  to  the  Dutchess  own     interest, 
mother,  done  by  John  Elleis  comiuissioner  for  her,  it  was  without  warrant,  and     ^^"^^fj^*^ 

so  null.  tnnShifcT^ 

The  Lords  repelled  both  defences,  and  found,  that  the  contumacy  incurred    cheat,  which 
by  not  paying,  or  suspending  debito  tempore^  which  is  the  cause  of  the  denun«    ^*:jl  ^^^^^ 
ciation,  was  not  taken  away  by  the  dissolution  of  the  manage. 

1673.  December  23. — ^The  Earl  of  Dirleton  having  left  a  legacy  of  L.  500 
Sterling  to  his  daughter,  the  Dutchess  of  Hamilton,  Mr  John  Elleis,  factor  for  * 
the  Countess  of  Dirleton,  his  executrix,  did  deliver  to  the  Countess  L.  5000 
Scots,  and  took  her  bond,  bearing  borrowed  money  from  Mr  John,  and  payable 
to  him,  and  at  the  same  time  gave  a  back-bond  bearing,  *  That  if  the  Dutchess 

*  should  make  it  appear,  that  her  father  had  left  her  any  sums,  and  that  her  mother 

*  was  liable  therefor,'  then  the  Dutchess'  bond  should  be  extinct,  and  esteemed  aa 
paid  to  her  off  his  own  proper  means ;  and,  upon  the  margin,  it  bears,  *  At  least 

*  in  so  far  as  may  be  extended  to  the  annualrent  thereof.'  Shorly  thereafter,  there     * 
is  an  account  betwixt  the  Countess  of  Dirleton  and  Mr  John  Elleis,  the  factor,     - 
who,  in  the  discharge,  gives  up  the  sum  lent  by  him-  to  the  Dutchess,  and  the 
account  bears  the  instructions  given  up  to  the  Countess.     Thereafter  the  Dut- 
chess having  married  Thomas  Dalmahoy,  and  her  mother  the  Countess  being    r 
displeased  therewith,  the  Dutchess'  bond  was  registrate,  and  she,  and  Dalmahoy 
her  husband  for  his  interest,  were  charged,  and  denounced  thereupon  ;  and 
there  was  a  gift  of  his  escheat,  in  name  of  the  Lord  Almond,  to  the  behoof  of 
the  Dutchess'  daughters.     Thomas  Dalmahoy  raiseth  a  reduction  of  the  horning 
on  these  reasons,  iwo,  That  it  was  against  him  as  husband ;  and  before  any 
declarator,  that  interest  ceased  by  the  Dutchess'  death,    ^do,  That  albeit  the  sunv 
was  taken  as  borrowed  money  due  to  Mr  John  Elleis,  yet  the  true  intent  was  to 
advance  it  to  the  Dutchess  in  part  of  her  legacy  c»f  L.  500  Sterling  left  to  her  by 
her  father,  as  appears  by  Mr  John  Elleis's  back  bond,  which  not  only  contain- 
ed a  ground  of  compensation,  but  before  the  denunciation  the  debt  due  by  the 
Dutchess  was  extinct,  in  so  far  as  the  Countess,  who,  as  executrix,  was  debtor 
to  the  Dutchess  for  the  legacy,  did  take  up  the  Dutchess'  bond  from  Mr  John 
Elleis  in  his  account,  without  declaring  quo  animo,  whether  to  stand  as  a  debt 
upon  the  Dutchess,  or  to  stand  as  an  exoneration  of  so  much  of  the  Dutchess* 
legacy.     It  must  be  presumed  and   understood,  that  the  bond  was  taken  to 
make  a  discharge  by  the  Dutchess,  seeing  that  was  most  just,  the  Countess 
being  owing  her  a  greater  sum;  and  seeing  the  Countess  took  no  assignation, 
from  Mr  John  Elleis,  which  was  requisite,  if  she  intended  to  charge,  the  Dut- 
chess with  this  as  a  debt ;  and  it  is  also  clear,  by  Mr  John  Elleis's  back-bi>nd,  to 
have  been  the  meaning  of  parties,  so  that,  whether  it  were  consid-  red  as  a  com- 
pensation applied  by  the  Countess,  or  as  a  ground  of  discharge  agamst  the 
DutcUess,  the  ground  of  the  horning  ^^^  extinct  before  denuiKiati^^n;  £dr  al^ 


58€6  HUSBAND  AND  WIFE.  Div.-II. 

No  79.  beit<  compensation  cannot  annul  a  homing,  unless  it  had  been  actusklly  propon- 
ed and  applied,  either  judicially  in  a  process,  or  extrajudicially  by  consent  of 
parties ;  yet  here  being  actually  applied  by  the  Countess  taking  in  tbe  bond 
without  assignment,  the  dabt  was  thereby  extinct,  k  was  answered  for  the 
donatar.  That  nothing  can  annul  a  homing  but  actual  payment  before  denun- 
(^iation ;  for  the  charge  being  to  pay  under  the  pain  of  rebellion,  if  payment 
was  made  before  the  charge,  -there  is  no  contumacy ;  but  this  cannot  be  ex- 
tended to  compensation,  which  is  in  the  arbitrimeat  of  the  partyto  offer  or  not. 
So  in  this  case  there  is  no  payment,  neither  any  compensation  actually  inter^ 
posed  for  the  Countess,  as  she  might  have  taken  a  bond  in  name  of 'her  factor 
to  her  own  behoof,  so  she  might  take  up  such  a  bond<from  the  factor  without 
an  assignation,  and  might  have  charged  the  Dutchess  upon  the  bond.  Neither 
iSfthe  bpnd  extinct  by  the  condition  of  the  back-bond,  imo,  Because,  within 
the  time  mentioned  in  the  back-bond,  the  Dutchess  instructed  no  legacy,  which 
behoved  to  have  abidden  a  long  account  of  the  defunct's  debts  and  other 
legacies ;  for  nothing  could  be  due  to  the  Dutchess  till  the  defunct's  debts  were 
satisfied  out  of  the  dead's  part,  and  if  the  remainder  thereof  could  not  satisfy 
the  whole  legatars,  it  behoved  to  suffer  proportional  abatement.  2doj  The  back- 
bond reaches  only  the  annualrent  by  the  marginal  addition,  and  so  the  principal 
was  justly  charged  for.  It  was  replied^  That  the  addition  on  the  margin  was 
unwarrantably  foisted  in  against  all  reason  }  for,  if  there  was  a  sum  due  to  the 
Putche$s,  exceeding  both  principal  and  annual,  there  was  no  reason  to  retrench 
it  to  the  aonual,;  and  the  back*bond  was  not  made  use  of  so  much  for  the  tenor 
of  it,  as  to  show,  ^uid  ^acium  inter  partes^  that  it  was  not  lending  to  the  Dut- 
chess, but  paying *o  her/so-far  as  the  Countess  was  her  debtor;  and  Mr  John 
EUeis  did  mo8t4mwarrantably  charge,  unless  he  could  show  a  warrant  from  the 
Countess,  seeing,  after  the  account,  his  interest  ceased,  and  he  was  no  more 
creditor  to  the  Dutchess.  It  was  duplied  for  the  donatar,  Th^t  he  opponed  the 
back-bond,  which  must  be  taken  as  it  stands,  and  cannot  be  extended  by  parity 
of  reason  contrary  .to  the  tenor  of  it.;  for,  in  writs,  it  is  not  to  be  considered 
what  was  rational  to  be  ^one,  but  what  was  actually  done ;  nor  can  the  addi- 
tion upon  the  margin  be  proved  to  be  superinduced  by  Mr  John  EUeis,  for  the 
pursuer  produces  the  backnbond,  which  was  never  in  Mr  John  EUies^s  hand, 
since  it  was  subscribed,  neither  needs  any  warrant  for  the  registration  and 
".charge  to  be  instructed,  but -is  presumed,  unless  the  creditor  disclaim  the  same, 
otherwayjs  all  legal  executions  might  be  easily  evacuated,  for  which  there  is  sel- 
dom or  never  a  warrant  in  writ. 

The  Lords  had  no  regard  to  the  reason  founded  upon  the  ceasing  of  theyirj 
mariti  of  the  husband,  in  respect  of  his  contumacy  in  not  giving  obedience 
while  he  w^s  husband,  either  by  payment  or  suspension  ;  and  the  Lords  found, 
Uiat  the  Countess  taking  up  the  Dutchess's  bond  without  assignation,  and  not 
having  declared  her  mind  to  make  the  Dutchess  debtor  thereby,  it  was  presum- 
ed and  understood  to  be  taken  only  to  make  a  ground  of  discharge  against  the 
Dutchess,  and  t^at  thereby  the  Dutchess*  bond  was  extinct,  not  only  as  to  Mr 
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Jobfi  £llies»  but  as  to  the  Countess  for  any  other  effect,  but  to  make  it  an  ar-       f^^  yg^ 
^qle  of  discharge  to  the  Duticheas  ia  part  of  her  legacy,  iwfe&s  it  were  made 
«|)piear»  there  were  nol  so  much  due  of  the  legacy  at  the  time  of  Mr  John  El- 

lkse'9  accounts 

FoL  I>ic.  V.  I.  p^  391.    Stair ^  v.  1.  p.  533. 13  v.  2.  p.  244. 


%^  Gosford  reports  the  same  case : 

In  a  declarator  of  Thomas  Dajmahoy's  escheat,  at  the  instance  of  my  Lord 
Almond,  as  donatar  by  the  gift  passed  in  the  Exchequer,  it  was  alleged  for  the 
defender.  That  there  could  be  no  declarator,  because  the  homing  whereupon 
the  gift  proceeded  was  upon  a  bond  granted  to  the  late  Dulchess  of  Hamilton, 
who  w^s  then  married  to  the  said  Thomas  Dalmahoy,  wherein  he  was  not  at  all 
bound ;  and  albeit  the  bond  was  granted  to  Mr  John  EUies  for  borrowed  mo- 
ney, yet  the  same  was  not  affected  by  a  hack-bond,  and  whereby  the  said  Mr 
John  Ellies  did  declare,  that  in  case  the  said  Dutchess  should  make  it  appear 
within  year,  thiat  the  Countess  of  Ddrleton  was  debtor  to  her  in  as  much  as  the 
sum  contained  in  the  bond,  that  the  sai?[ie  should  be  void  and  null,  and  no  exe- 
cution should  pass  thereupon;  but  so  it  i^,  that  the  Earl  of  Dirleton,  the  fa« 
ther  of  the  Dutchess,  by  his  testaipent,  wherein  he  bad  nominated  the  Coun- 
tess of  Dirleton  his  executrix,  and  left  to  tl|e  siaid  Dutchess,  in  legacy,  the  sum 
of  L.  500  Sterling,  for  an  yearly  aliment  during  her  lifetime  ;  which  testament 
the  said  Mr  John  Ellies,  as  factor  for  the  Countess,  had  confiimed  and  become 
cautioner  for  her ;  after  which  the  Countess,  after  count  and  reckoning  with  Mr 
John  Ellies,  had  allowed  that  article  whereby  he  gave  up  the  money  lent  to  the 
Dutchess  on  her  bond ;  which  being  a  clear  fulfilling  of  the  hack-bond  in  tenrn^ 
nis^  the  said  IV&  John  Ellies  was  in  pessima  Jide  to  use  execution,  and  denounce 
the  said  Dutchess  and  Thomas  Dalsuhoy,  then  her  husband,  upon  that  pre* 
tence,  that  he  having  married  ^h^  Dutchess  was  liable  for  that  debt  pro  in^ 
ieressey   albeit  he  had  not  subscribed  the  same ;  and  therefore  the  bond  where- 
upon the  homing  proceeded,  being  extinguished  by  compensatioa,  actually  ac- 
knowledged both  by  the  Countess  of  Dirleton  and  Mr  John  Ellies,  as  said  is, 
before  letters  of  homing,  or  denouncing  of  the  defender,  the  gift  could  not  be 
declared  in  favour  of  the  pursuer.     It  was  replied.  That  the  allegeance  resolv- 
ing in  a  compensation,  in  so  far  as  the  Countess  of  Dirleton,  for  whose  behoof  the 
bond  was  taken  by  Mr  John  Ellies,  as  her  father,  in  his  own  name,  was  debtor 
to  the  Dutchess  in  as  much  as.  the  bond  amounted  to,  that  was  a  good  reason 
whereupon  the  Dutchess  and  Mr  Thomas  Dalmahoy  might  have  suspended  the 
letters  of  horning ;  but  not  having  done  the  same,  but  suffered  to  be  denounc* 
ed  to  the  horn,  their  escheat  did  fall  to  the  King,  and  the  donatax  had  right 
thereto;  seeing  compensation,  unless  it  he  proponed  and  applied  in  la^,  doth 
not  extinguish  a  debt ;  but,  notwithstanding  thereof,  if  the  debtor  suffer  hira- 
VoL.  XIV,  33  A 
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self  to  go  to  the  horn,  his  escheat  will  fall  to  the  Kiiig.  Th£  Lords  con- 
sidered the  bond  granted  to  Mr  John  EUies^  and  his  back-bond  beiag  fuU 
filled  in  terminis  before  the  denunciation,  the  same  was  so  purified,  that  that 
bond  of  borrowed  nnoney  was  absolutely  void  and  null,  conform  to  the  express 
declarator  in  the  back-bond ;  and  that  albeit  the  allegeance  resolved  in  a  com- 
pensation, yet  that  the  same  being  actually  applied,  and  the  instructions  ac- 
knowledged and  made  use  of,  both  by  the  Countess  and  Mr  John  EUies  her 
factor,  they  were  in  pasima  fide  to  denounce  the  said  Thomas  Dalmahoy  rebel, 
especially  he  being  liable  only  pro  intercssc^  and  being  living  in  England  when 
the  execution  was  used  against  him  at  the  market  cross  of  Edinburgh,  and  pier 
and  shore  of  Leith,  and  so  probably  could  not  know  the  same  till  the  days  of 
the  charge  were  expired  ;  it  being  farther  replied^  That  the  back-bond  did 
only  declare  the  principal  bond  void  and  null,  as  to  the  rents  and  penaltiesv  but 
not  as  to  the  principal  sum,  as  to  which,  the  execution  of  the  homing  was  valid. 
The  Lords  did  likeways  find,  that  the  principal  being  truly  satisfied,  and  so 
acknowledged  as  said  is,  the  debt  being  thereby  truly  extinguished,  and  the 
condition  of  the  back-bond  pacified,  the  horning  was  null,  and  the  debtor's 
escheat  could  not  fall  to  the  fisk.  But  the  question  in  law.  Whether  or  no 
a  widow  having  granted  bond  for  her  own  proper  debt,  being  thereafter  mar- 
ried }^— her  husband,  who  did  not  consent  thereto,  nor  subscribed  the  same, 
may  be  summarily  charged  upon  letters  of  horning  pro  interesse^  and  denoun- 
ced,  and  thereby  his  escheat  fall  to  the  King,  was  not  decided,  the  former 
ground  being  sufficient  to  declare  the  homing  null ;  but  it  seems  the  custom 
upon  a  bill  to  obtain  letters  against  a  husband,  albeit  not  insert  in  the  bonds  or 
decreet,  hath  been  acquiesced  to;  but  in  law  and  reason,  if  the  same  were  to 
be  decided,  it  ought  to  be  otherways  j  seeing  a  husband  may  have  his  defence, 
being  only  pursued  pro  inieressc^  viz.  That  he  is  not  locupletior  factus^  or 
hath  renounced  all  benefit  could  accresce  to  him  jure  mariti^  whereupon  being 
secured,  unless  charged  personally  apprehended  and  did  not  raise  suspension,  his 
escheat  ought  not  to  fall  to  the  King  or  bis  donatar. 

Gosford,  MS.  No  658.  p.  385. 
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Upon  a  de- 
cree obtain- 
ed agakinst  a 
wife,  horn, 
ing,  denuQ- 
ciatioD,  and 
arrestroent, 
followed. 
After  this, 
the  wife  died* 
Found  that 


1678.     January  23.         Wilkie  gainst  Stuart  and  Morison. 

Agnes  Wilkie  having  pursued  Christian  Morison,  spouse  to  George  Stuart, 
as  heir  to  Henry  Morison,  to  fulfil  the  contract  of  marriage  betwixt  the  said 
umquhile  Henry  Morison  and  the  said  Agnes,  and  recovered  a  decreet  against 
the  said  Christian  aud  the  said  George  Stuart  her  husband  for  his  interest ; 
whereupon  she  arrested  certain  sums  belonging  to  George,  and  charged  and  de- 
nounced him  upon  the  decreet  j  and  Christian  Morison  being  now  dead,  she  in- 
sists  now  against  the  said  George,  as  being  hable  jure  viariti,  not  only  by  the 
decreet  against  him  as  husband,  but  by  the  arrestment  and  horning ;  and  also 
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against  Mr  Henty  Morison  a^  heir  to.Chdstian.  It  was  allejred  for  George 
Stuart  absolvitor,'  because  be  being  liable,  and  decerned  only  Jure  manti,  his 
:ivife  being  dead,  and  that  interest  ceasing  before  poinding  or  decreet,  for 
making  furthcoming,  be  -and  his  means  are  now  free ;  for  by  our  law, 
there  is  a  oommunjon  of  moveable  goods  -and  debts  between  man  and 
wife, .  by  an  unifersal  society .  in  moveables ;  so  that  without  consideration 
of  what  moveables  or  debts  either  party  had  '^before  their  marriage,  the  move- 
able debts  of  either  affect  the  whole  moveables  of  both,  if  execution  be  used 
during  the  marriage,  pending  or  adjudging  these  goods  or  moveable  sums  to 
the  creditorpf  either -huisband  or  wife ;  but  after  the  death  of  either  party,  that 
universal  society  pf  mpvefib^es  is'dissplved  ;  and  law  bath  determined  the  divi- 
sion thus,  *  That  the  wif«  has  the .  thirds  if  the  children  be  forisfamiliate,  and 
V  the  half  if  there  be  none  ;*  the  husband's  moveable  debts  being  taken  off  the 
whole  head ;  and  therefore  George  Stuart  can  be  liable  no  further  than  as  to  his 
defunct  wife's  share  of  the  moveables,  which  must  proceed  by  confirmation  of 
her  testament;  and  can  be  liable  no  further,  as  being  iucratus  by  the  marriage, 
in  so  fiur  as  the  beneOt  arising. from. the  marriage  exceeds  onera  matrimonii. 
and  the  hazard  of  the  wife's  provision;  that  being  only  competent  when  the 
wife  has  no  other  estate;  but  here  the  wife  has  a  visible  estate,  w hereunto  Mr 
Henry  Morison  succeeds,  and  should  be  first  discust ;  for  marriage  inferring  an 
universal  society^  5nd.  importing  a  legal  assignation,  whereby  the  husband  may 
freely  dispone  of  the  whole  moveables,  during  the  marriage  ;  that  assignation 
is  most  favourable,  and  though  in  some  part  it  were  gratuitous,  yet  it  were 
only  quarrelable  by  the  creditors  preceding  the  marriage,  as  being  fraudulent 
in  their  prejudice  ;  which  could  not  take  place  if  there  were  another  vi- 
sible way  to  affect  the  estate,  so  that  the  wife  by  the  marriage  was  not  ren. 
dered  solvent. 

The  Lords  found,  that  seeing  poinding,  or  decreet  for  making  furthcoming, 
did  not  proceed  during  the  marriage,  whereby  the  moveable  rights  of  the  hus- 
band were  transjjtted  to  the  wife's  creditor,  that  he  was  free,  notwithstanding 
the-decreet,  arrestment,  and  horning ;  albeit  the  creditor  might  insist  against 
the  donatar  of  the  husband's  escheat,  for  the  debt  of  the  wife  contained  in  the 
horning,  for  wfiich  the  husband  was  denounced;  and  therefore  sustained  no 
process  against  the  husband  until  the  heir  of  the  wife  were  fir^t  discust. 

«  

Fol.  Die.  z;.  I.  />.  391.     Stair,  v.  2.  p.  6oi. 
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free. 


1698.     Noveiiiber  16.'     John  Br yson /wr<7z;;j/ Marjory   M£N2I£s. 

■ 

In  a  competition  betwixt  John  Bryson  merchant  in  Glasgow,  and  Marjory 
Menxies,  relidt  of  Turner,  and  Dr  ^lexander  her  factor,  this  question  occur- 
red  ;  where  a  decreet  is  obtained  Against  a  wife  for  her  debt,  and  her  husband 
^ro  intcresse,  and  an  adjudication  led  of  the  husband's  lands,  and  then  the  marri- 

33  A  2 
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htts^and's'  ^8^  dissolvcs  bj  the  wife's  death,  if  the  husbdind  or  bis  lands  %e  personally  li- 

Upds  for  the  able  for  that  debt,  and  if  it  will  still  mffect  his  estate  ;  or  if  the  same  be  dis- 

ott^ht  CO  fail,  burdened  and  liberated  by  the  dissolution  of  the  tnicriage,  whereby  liis  interest 

upon  the  dis-  ceascs.    The  ratio  dttbiUmdi  is,  that  the  communion  of  ROads  betwiji^t  man  and 

aolution  of  tr»  «t«  t  n   t  1 

the  marriage,    wife  being  only  of  moveables,  by  analogy  of  law,  the  sttine  ettn  only  be  of 

moveable  debts,  so  as  the  busband's  heriptable  estate  ctimiot  tft  effected,  unless 
the  decreet  had  been  coitipleted  by  execution  or  payment  ttame  matrimonio  ; 
and  in  a  like  case  the  husband  was  found  &ot  liable,  134!  Becemiber  166$^ 
Rachel  Burnet  contra  Lepers,  maticed  both  in  Dirleton  anfd  'Starr's  -Becisions* 
(No  78.  p.  5863) ;  and  Starr,  in'his  In^ttt;  lib.  i.  tit.  4.  $17,  ^ji^s'ekpressly,  there 
is  neither  law  nor  decisions  to  make  the  husband's  4ahds  lialble  for  tSie  wife's 
debt,  these  not  being  fficommunhne  bonorvfn.  Ofi  the  ofhdr'hand  it  wa^j-  argvted^ 
That  the  diligence  against  the  husband  being  brotight  the  kngth  of  an  adjudi- 
cation against  the  husband's  estate  (which  is  proc9ssus  executivui)  dutrng  the 
standing  of  the  marriage,  it  must  be  effectual  as  if  he  had  disponed  and  grant- 
ed bond ;  in  which  case  the  debt  wbuld  have  become  ^the  -hu^barKl^^  own. 
Though  the  Lords,  in  the  case  of  Osburn  No  23.  p.  5785,  6nd  «everal  others, 
lately  found  the  husband  not  liable  for  tlie  wife^s  heritable  debts,  yet  in  this 
circun>stantiate  case  there  was  some  difficulty  ;  therefore  they  superseded  to  de- 
termine that  point,  till  the  nullities  objected  agajnst  the  adjudication  were 
cussed  ;  for,  if  it  fell  by  these,  there  would  l^e  no  need  of  the  'Other. 

Fol.  Die.  V*  I.  ^.  391.    Fountainball,  v.  2.  f.  15. 


diWM 


SECT.    m. 

The  husband  not  liberated  by  the  dissolution  of  the  marriage  if 

lucratus. 


1662.    February  i.        Sir  James  Cunningham  against  Thomas  Dalbiahot. 

No  8a.  Sir  James  Cunninghame  pursues  Thomas  Dalmahoy,  and  the  tenants  of  Pol- 

A  husband  lomount,  to  make  payment  to  him  of  the  mails  and  duties  of  the  lands  of  Pol- 

Irhlf  wife's  lomount,  resting  at  the  death  of  the  late  Dutchess  of  Hamilton,  because  she  had 

Jo?tS^.  gra^^^^  ^^"^  ^^  ^-  5^  Sterling  to  the  pursuer,  to  be  paid  after  her  death ; 

cd  against  and  for  security  thereof,  had  assigned  the  mails  and  duties  of  her  liferent  lands  of 

th^  marriage.  Pollomount,  which  should  happen  to  be  due  at  the  time  of  her  death.     It  was 

alleged  for  Thomas  Dalmahoy  her  second  husband,  absolvitor,  because  these 
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mafls  and  duties  belonged  to  h\m  jure  vtariti,  neither  cftn  he  be  liable  for  this 
Ai^htjure  tfkmti^  because  it  was  not  established  against  him  during  the  lady's 
life;  neither  could  be,  because  t1)e  term  of  payment  was  after  her  death.  The 
pursuer  answendy  That  be  did  not  insist  against  Thomas  Dalmahoy  as  husband, 
but  as  ifitromitier  with  the  rents  of  PoUomount,  due  at  the  Dutchess'  death, 
whecewith  he  liath  meddled  since,  which  could  not  belong  to  him,  jure  mariti^ 
being  assigned  before  the  marriage ;  and  if  they  could  belong  to  himjure  marU 
ti^  yet  it  must  be  with  the  burden  of  this  debt. 

THft  LovLtfs  repelled  the  defence,  in  respect  of  the  reply,  for  they  thought  a 
a  htidMifid,  albeit  he  was  net  liable  simply  for  his  wife's  debt,  post  solutionem  matri- 
manii,  yet  that  he  should  have  no  more  of  the  wife's  means,  jure  mariti^  but 
what  was  'free  df  debt,  and  so  behoved  to  pay  her  debt,  so  far  as  he  enjoyed  of 
her  means^ . 

FoL  Die.  V.  X.  p.  391.    Stair y  v.  l.  p.  90,   . 
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*0*  See ^Gilmour^s  report  of  this  case.  No  55.  p.  2816. 


1665.     December  23. 


Burnet  against  Lepcrs. 


If  a  husband  get  more  wirh  his  wife  than  an  ordinary  -and  competent  tocher, 
cfieiring  to  his  circumstances^  he  will  be  liable  for  his  wife's  debt,  after  disso- 
lution of  the  marriage,  in  quantum  lucratus  est^  and  the  lucrum  will  be  consi* 
dered  to  be  the  benefit  he  has  gottea  above  an  ordinary  tocher. 

Fol.  Die.  V.I.  p.  391.     Stair^   . 

%♦  Sec  this  case,  No  78.  p.  5863. 
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1668.    November  25.        Patrick  Andrew  i^ainst  Robert  Carse.   . 

Patrick  Andrew  having  sold  twelve  pieces  of  -wine  to  Margaret  Henderson, 
who  kept  a  tavern,  after  she  was  proclaimed  to  be  married  to  Robert  Carse 
flesher,  a  part  of  which  wines  was  vended  before  the  marriage,  and*  a  part  there- 
of vended  after  the  marriage,  but  the  marriage  dissolving  wrthin  ihiee  or  four 
months  by  the  wife's  ckath,  the  most  part  of  the  wine  remained  unsold  at  her 
death  ;  the  merchant  pursued  the  wife  for  the  price,  and  the  husband  for  bis 
interest,  some  days  before  she  died ;  after  her  death,  her  husband  vended  no 
more  of  the  wine,  but  caused  the  magistrates  inventory  the  same,  and  delivered 
the  keys  to  them.  Patrick  Andrew  who  sold  the  wine,  doth  now  pursue  Ro- 
bert Carse  the  husband  for  the  price  of  the  wines  ;  who  alleged  absolvitor,  be- 
cause there  was  no  ground  in  law  to  make  him  liable  for  his  umqubile  wife's 
contract  and  obligement  ex  empto,  he  being  only  liableyV^  fnariti  j  which  being 


No  84.  . 
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and  the  wines 
returned  to 
the  wife's  ex- 
ecutors, was 
sustained. 
For  such 
part  of  the 
^ine  only  as 
was  consum- 
ed during 
the  marriage, 
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was  foand 
liable ;  but  on 
him  lay  the 
9nuj  frobandL 


dissolved  by  her  death,  he  is  free,  for  he  is  neither  heir  nor  execotor  toiler. 
The  pursuer  answcredy  That  the  husband  having  allowed  the  wife  to  continue 
the  vending  of  the  wine,  she  was  xhtrthy  praposita  negotiii  mariti^  andtherebf 
her  meddling  must  be  the  husbAnd's  meddling,  >^bo  must  be  liable  for  the 
whole  price,  especially  seeing  he  never  made  offer  of  the  remaining  wine  to  the 
pui:$uer,  though  he  knew  his  interest,  and  had  pursued  him  for  the  price ;  so 
that  the  wines  having  perished,  it  must  be  attributed  to  his  fault ;  and  the  mer- 
chant,  who  knew  not  the  condition  thereof,  cannot  lose  the  same.  2J9,  The 
pursuer  (^ered  to  prove  that  the  defender  put  in  his  own  nephew  to  be  tavern- 
er,  after  he  married  the  woman.  3^10,  The  ground  in  law  that  the  pursuer  in- 
sists on  against  the  husband  is,  in  quantum  lucratus  est^  by  his  intromission  with 
the  wine,  and  price  thereof,  and  any  thing  that  has  been  lost  through  his  fault, 
is  alike  as  he  had  been  profiter  in  the  whole.  The  defender  answcrc^^  That  he 
declined  not  to  be  liable,  in  so  far  as  he  was  profited,  viz.  for  the  price  of  the 
wine  vended  during  the  marriage,  whJch  he  was  content  to  refer  to  the  pursu- 
ers probation,  how  much  was  vended  then;  but  be<:ouM  not  be  liable  for  what 
was  vended  before  the  marriage,  though  after  the  proclamation,  much  less  for 
what  remained  unsold  after  the  wife's  death  ;  neither  was  he  in  any  fault  by  not 
offering  the  wine  to  the  pursuer,  nor  might  he  lawfully  do  the  same,  because  the 
marriage  dissolving  within  year  and  day,  the  property  of  the  whole  wines  re- 
turned to  the  wife's  eicecutors,  and  nearest  of  kin ;  and  the  husband  had  no 
interest  therein,  as  he  would  have  had  if  the  marriage  had  continued  year  and 
dfty  ;  neither  had  the  mercljant  any  right  to  the  wines,  (the  property  whereof 
was  in  the  wife  and  her  executors)  but  Had  only  a  personal  obligation  for  the 
price ;  and  therefore  he  could  not  deliver  the  wine,  qor  meddle  therewith,  with- 
out vitious  intromission,  so  that  he  did  the  most  exact  diligence  by  inventorying, 
and  delivering  the  keys  to  the  Magistrates ;  so  that  there  being  ten  pieces  of 
wine  then  in  the  cellar,  the  defender  could  only  be  liable  for  so  much  of  two 
pieces  as  the  pursuer  should  prove  sold  during  the  marriage.  The  pursuer  an^ 
sweredf  That  the  defender  having  once  intromitted  and  meddled  with  this  par- 
cel of  wine,  he  is  in  so  far  lucratusy  and  he  can  no  more  sever  some  puncheons 
unspent  from  the  rest,  nor  one  part  of  a  puncheon  vended  from  the  remainder ; 
so  that  he  can  offer  nothing  back  of  the  patcel,  re  non  intrgra^  nor  can  be  al- 
lege that  the  whole  ten  pieces  were  of  the  pursuer's  vrinc,  because  the  pursuer 
offered  to  prove,  that  his  deceased  wife  bought  other  wine  from  other  persons 
at  that  time  ;  and  it  were  against  law  and  reason,  to  put  the  merchant,  who  is.  a 
stranger,  to  prove  what  was  vended  during  the  marriage,  and  hoiV  much  of  the 
pursuer's  wine  remained  after  the  marriage,  for  that  was  the  •defender's  part  to 
inquire,  and  not  the  pursuer's  part,  who  is  a  stranger. 

The  Lords  found  the  defender  not  liable  for  that'part  of  the  wine  vended  be- 
fore  the  marriage,  noryet  for  what  remained  unsi)ent  after  the  wife's  death, see- 
ing he  inventoried  and  abstained  j  but  they  found  the  husband  obliged  to  prove 
bpth  what  was  spent  before  the  marriage,  and  wh;it  of  this  wiae  remained  afttf 
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the  marriage ;  if  the  pursuer  proved  there  were  other  wines  in  the  cellar ;  and 
sofoand-the  defender  liable. for  the  whole,  except  in  so  far  as  he  proved  was 
sold  before  the  iharriage,  and  remained  after  the  wife's  death. 

FoL  Die.  V.  I.  p.  392,  .  Stair,  v.  i.p.  565. 

*,i^*  Gosfbrd  reports  the  same  case  : 

Robert  Carsz,  flesher  in  Edinburgh,  being  pursued  at  the  instance  of  Patrick 
Andrew  for  the  price  of  twelve  pieces  of  wine,  bought  by  his  wife  betwixt  their 
contract  and  marriage,  which  was  dissolved  by  her  death,  within  four  months 
thereafter,  the  defender  was  only  found  liable  for  so  much  as  was  vended  in  his 
house  during  the  marriage,  amounting  only  to  two  puncheons ;  but  for  the  o- 
ther  ten  he  was  assoilzied,  seeing  they  were  extant  at  the  time  of  the  wife's 
death,  and  offered  to  be  delivered  to  the  pursuer ;  and  that  notwithstanding  it 
was  alleged  that  he  having  married  the  wife,  and  lived  in  family  with  her,  the 
wines  were  in  his  possession,  and  he  might  have  disposed  thereof  as  he  pleased,, 
and  therefore  was  liable  in  payment  of  the  price. 

Gosford,  MS,  No  52.  p.  18.   • 


No  84. 


mm 


1674.        January  27.  Spreul  against  Stuart. 

Mr  John  Spreujl  and  Marshall  his  spouse,  having  obtained  decreet  a- 

gainst  Dbrrocli  as  relict  and  executrix  to  hef  father,  for  her  portion  of  the 

goods  contained  in  the  testament,  and  against  Mr  Robert  Stuart,  her  second 
husband,  for  his  interest,  pursues  now  a  transference  of  the  decreet  against 
Stuart,  as  representing  Mr  Robert ;  who  having  alleged  that  his  father,  being 
only  decerned  as  husband,  and  no  execution  against  his  estate  thereupon  dur- 
ing the  marriage,  that  interiest  ceasing  by  the  dissolution  of  the  marriage,  the 
decreet  cannot  be  effectual  against  the  husband,  or  any  representing  him  j  and  it 
having  been  replied^  That  the  husband  was  liable  at  least  in  quantum  lucratus  est. 

The  Lords  sustained  the  reply,  and  ordained  the  pursuer  to  condescend. 

Who  condescended  upon  the  whole  inventory  of  the  first  husband's  testament, 
which  must  be  presumed  to  have*  been  intromitted  with  by  the  relict  and  by  her 
second  husband,  whom  she  married  within  the  year,  and  lived  with  him  many 
years;  and  as  the  wife,  even  after  the  marriage,  continued  obliged  by  the  office 
of  executry  to  pay  the  childrens  portions,  or  to  do  diligence ;  so  the  second 
husband,  under  whose  power  she  was,  and  who  was  obliged  to  concur  with  her, 
and  to  do  diligence,  was  Uable  in  the  same  manner. — It  was  answered.  That  as 
to  a  third  part  of  the  goods  confirmed,  it  belonged  to  the  relict  herself,  and  did  - 
not  exceed  5000  or  6000  merks,  which  was  no  more  than  a  competent  tocher, 
the  husband  being  a  gentleman  of  2000  merks  of  rent,  and  was  not  lucrative  but 
onerous,  ad  sustinenda  oneramatriniQnii  }  and  for  any  further  intromission  it  wasi 
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Found  in  con- 
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No  85*  denied,  and  cannot  be  inferred  by  any  presumiptioo^  bnt  a  positiw  probation; 
neither  is  the  husband  liable  for  diligence  to  elecute  the  testament,  bnt  only,  for 
giving  his  concourse  to  bis  wife. 

The  Lords  found,  That  whatsoever  Ihe  wife  intromitted  with  as  executrix, 
behoved  to  be  divided,  and  she  or  her  husband  could  only  retain  a  third  part 
thereof  for  her  own  interest.  Th«y  found  alio  thai  ft  was  presumed  that  the 
whole  inventory  was  meddled  with  by  the  wife  and  husband,*  unless  the  defen* 
der  did  instruct  in  whose  hands  it  was,  or  that  it  was  exhausted,  or  diligence 
done ;  but  did  not  determine  that  point,  whether  the  husband  would  be  liaUe 
for  diligence  with  and  for  his  wife,  as  to  what  should  be  proved  set  opliftedi 
but  remaining  in  the  debtors  hands. 

Fot.  Die.  V.  1.  p.  391*    Stedr^  v.  2.  p.  257. 


"No  87, 

A  second 
husband 


N    fir       1676.     February  11.        M*Quail  against  M'Millav. 

A  PURSUIT  being  intented  against  the  wife  as  universal  intromitter  to  a  de« 
funct,  and  her  husband  pro  interesse  ;  and  the  wife  having  deceased,  it  was 
found,  that  the  husband  should  not  be  IkUe,  unless  it  were  proved,  that  he  bad 
intiomission  with  the  same  goods  ;  upon  the  intromission  with  which  the  former 
pursuit  was  intented  against  his  wife. 

This  was  not  without  difficulty ; .  and  upon  debate  amongst  the  Lords,  though 
it  was  not  the  present  case,  yet  the  Lords  inclined  to  be  of  the  opinion,  that  the 
husband,  having  gotten  a  tocher  ad  sustinenda  onera  matrimonii^  if  the  wife  had 
.  any  other  estate,  whereunto  the  husband  had  right  jure  mariti^  he  should  be  li- 
able in  quantum  locupletior. 

i  Reporter,  iVmy.  Clerk»  R^Uri  Ihmlim. 

.Foi.  Dic.^.  I.  p.  391.     Dirleton^  No  332./.  159. 


SECT.    IV. 


Only  subsidiaric  liable  after  the  dissolution  of  the  .marriage,  al- 
though lucratus. 


1629.    March  ^Z.         Matheson  <!^f/i^i»/f  Warriston, 

JaM£S  Matheson  convened  Margaret  Crawford  his  mother,  who  was  tutrix* 
f^f^tttampntar  left  to  htm  bv  his  father,  and  Thomas  Kiocaid  of  Wamston.  hei 


hftlbfi94'  fofi^t.ifttercafc.1e.Bi^(6>hiw  QwnM^t  of  (be  4Qt'w  <?f  c«rtB^«i;9s^;     NlPrSj^- 

iit&N»«i^t$6irllfi)of«mg;t(^  hhllt  «w},  wherewith  she  iRtrcMiutted  di|nng  all  ^be-  Sw/^iwe, 

tiine-of  bis  jp^Q^ty:  a» €iitr»s<~»^//QB4^i  That  after  .bef  first  ha^ba^vd's -decease]  forintromis-^ 

sbe  Wfifir.mif^iod^  e«f tain*  7^1:9  to  Th^Rfas  JS^a;,  wbc>  intvQmktcd  -zi  \xts  husband  wife  at  a  tu*. 

with  these  duties;  in  respect  whereof  his  heirs  and  executops  were  only  coa-  ^f^'i^J^^^t 

' "    *         "  the  had  a  for- 

veneable  for  these  years^  and  not  her  husband  who  now  is. — Replied^  She  having     mer  huiband. 

once  intromitted  a$  tutrix,  and  after  tier  irtkrtiage  with  ThbiHas*  Kay  continued 

»    •     ' 

that  same  intromission,  she  must  be  liable  for  the  duties  of  these  years,  and  her 

present  husband  ;  quia  qua  se  gewt  pro,  tJiftKiiSx  ct  qui  se  gerit  pro  tutore^  tenentur 

in  omnibus  et per  omnia  tanquam  tutor. -^-^--T viz  Lords  found,  That  the  pursuer 

ought  first  to  discuss  the  heird  add  ek^e^'tl^  ^  Thoinas  Kay  fi^  the  duties  of  .  .       T 

these  years ;  after  which,  if  they  were  not  responsal^  he  might  have  his  recourse 

against' the  tutrix  aod  her  ptfesciit  husband. - 

'  '      Tot  Die.  V.  I.  p^  392.    Spotttswood^  (Tbrou  &  Curator.)  /L  346. 

•  •  •  « 

'    '  '  %♦  D'urie  reports  the  same  case : 

A  sbirpui^fng  his  mother,  who  was  made  his  tutrix,  and  her  present  hus- 
l)and,  with  whom  she  was  m^irried  the  time  of  the  pursuit,,  for  payment  of  the 
particulars  intromitted  with 'by  her,  in  the  time  of  his  pupilarity  for  diverse 
years,  in  which  she  was  marned  witk  aaoriMft  second  husband  in  these  years ; 
and  the  present  third  husband  alleginj^  That  he  could  not  be  convened  for  these 
years  wherein  she  was  married'  witk  andthw  husband,  seein;^th©t  husband^ it^-^        C?  c  / 1 
tromitted  with  the  pupil's  estate,  these  years,  aod  .whose  heirs  and  executors 
ought  to  pay  the  same  to  him,  and  ought  to  be  callfed  therefor,  and  not  this  , 
tfiird liusband ;  specialTy  seeing  the  wife  having  iftafried  tliAt  busband/^^he^by 
that  second  marriage  fell  from^  her  tutory,  and  by  the' fa w  t<ras^  rtmovcd  tfewe- ' 
front,  whereby 'thd-itittbitfissidff  had  by  her  or  her  husband  could  not  be  ascrib- 
ed to  her  tutory,  but  thehusb^d'a  heirs,  or  executors*  oaght  to  be  answerable 

therefor. ^The  Lords  found,*  That  this  third  husband,  now  defender,  could 

not  be  convened  for  any  iiilMimiiiiiiwhMi  liy  the-  wile,  or  hei;  second  husband, 
in  these  years  wherein  they  had  intromission  the  time  of  their  marriage,  before 
that  the  heirs  and  executory  of  that  geteomF^sbAiklwfere  caff*!'^^  diseusstd  •  -        •"  .  ''  ^ 
whoxn.the  Xk>RDS  fgund,  that  the  roinor  ought  to  pursue  therefor, /)r//wo  loco^  and 
discuSs  tliem  before  he  Coutd'h&ye'aOy  actioh*  al^aLift^t  fh-e' wife,  or  her^  third  hii^. 
band  for  the  same  ;  and  foqfid,;  tbaf  if  it  shbuW  b^  ti*ied  by  that  pursuit,  and* 
discusfsihg  of  theni,  that  they  sftould  be  foupd'  non  solvindo.,  dnd  that  no  pay- 
ment might  Be  recovered  frorri  thfrii,'  tliat  tft^n  the  minor?  arcf i&ri.  iigjiittst  the*  - 
wiife  ^nd'her* third  ■husbarid^should  re vrte' and  convalesce  to  him;  arfso 't^eXokt)s  ' 
found, -that  tbasaid  third  husband,  and  his.  wife,  might  be  convened  for  the  ih- 
tromisslcJn  had  by  her  in  these  years  which  preceded  her  second    marriage,  and 
wherein  she  was  then  .tutriXi  after  ih^  decease  of  her  said  fir^t  husband,  father 
to  the  pursuer,  and  which  pursuer  w  ^  her  own  son,  for  whit:h  years  the  actioa 
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No  Sj.      was  found  proper  to  the  pursuer  agatnit  his  said  mother,  and  agaimt  tier 

ipresent  third  husband ;  and  that  it  was  not  necessary  for  him  to  pursue  the  heirs 
and  encntors  of  the  second  husband  therefor,  seeing  the  action  wAs  proper  a* 
gainst  herself,  'she  being  then  tutrix  in  these  years,  and  consequently  agmost 
hpT  present  husband. 

Act— ^  Ak.  Cra(g.  Cletk,Sc9i. 

Durie,p.44y 


No  8S.       '^3*    ^^hruc^y  i8.        Dunbak.  ag^mt  I»u>t  Fjiasir. 

« 

A  mjsaAKD  being  pursued  for  the  price  of  moveables  intromitted  with  by  his 
wife»  alleged^  That  her  former  husband  had  got  these  moveables,  and  his^  sue- 
cessor  should  be  liable,  at  least,  in  the  first  place ;  which  was  repelled,  without 
prejudice  to  the  present  husband  to  pursue  the  successors  jpf  the  former  husband 
for  repetition,  as  accords. 

.  A/.  Die.  V.  u  p..  ^92*    iSrotr.* 

%*  See  this  case  case,  No  5..  p.  2367." 


No  Ij^       1678*    January  23.  Wiuue  against  Stewart. 

* 

After  the  wife's  death,  the  husband,  though  decree  had  been  taken  against 
him,  is  not  liable  for  her  debts,  although  lucratus  by  the  marriage,  until  her  re« 
presentatives  be  first  discussed. 

Fot.  Dk.  V.  I. p.  392.     Stair. 

%*  See  this  case,  No  80.  p.  5868. 


No  9a       2683.    FtbrMary  a7»       £ari.  of  Liven  ^gainst  Montoom^t. 

A  iwssAND  being  convened  for  payment  of  his  defunct  wife's  moveable  debts, 
in  quantum  foetus  erat  loeupletior^  the  Lords  found  the  husband  liable  subsidiarie 
only,  the  heritable  estate  being  first  discussed  and  exhausted,  in  regard  that  the 
Jus  mariti  being  equivalent  to  an  assignation  inter  vivos^  the  creditors  could  have 
so  ground  of  quarrel,  so  long  as  there  was  sufficiency  remaining  for  their  pay- 
ment. 

FqL  Die.  V.  I.  p.  392.    P.  Falccner^  lie 


^^  See  this  case^  No  43.  p.  5803.  and  No  41.  p*  3217, 
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0  9  *■ 

.Mutual  Duties  betwixt  Husband  and  Wife. 


-aECT.  I. 


Husband  bound  to  alioocnt  and  provide  for  hia  Wifc« 


I. 


:i56i.    March  ^6.  mid  Feb.  26. 

Barbara  Loqaix  i^ainst  Roosr  Wood,  an'd  Aones  CKicarovf  ajrainst 

Mr  Alexandsr  Abrrcrombii, 

:Gzr  aae  *  man  pattis  away  his  wife  out  of  his  house  and  companie,  for  ony 
lenme^  or  favit  alledgit  ooaupciittit  be  hir/he  aucht  and  sould  sustene  fair  con« 
.  fonne  to  her  estate,  fra  the  day  in  the  quhilk  he  put  hir  away,  unto  the  day 
,,4>fHthe  reconciliatioun,  or  theii  of  the  €nal  sentence  of  divorce. 

Fol.  Die.  v.. I. p.  392.  Bal/bur,p.  95, 


No^f. 


21579.      March  og. 


'Lax>t  Lbhox  ^]^i»/# -Lord  !Lovat, 


Thjc  Lady  Lenox,  the  spouse  of  umquhile  the  Lord  Lovstt,  and  daughter:  to 
die  Earl  of  Athde,  pursued  her  husband  before  the  Commissaries  of  Edin- 
burgh, f6r.aeparation  and  divorcement,  because  of  his. inability  and irigidity 
JO  tbat  hfi  wasnot  able  Xo  haye  carnal  dealufigs  with  her;  ct  pendente  lite  col 
ram  vommissariis^  she  meaned  her  by  siq»pIication  before  the  Lords,  and  de- 
-sired  her  exjpehses  to  be  modified  to  her  in  the  mean  time,  and  her  sustenta- 
tion  off  my  Lord  her  husband.    It  was  first  alleged^  that  the  Lords  were  not 
judges  competent,,  because  the  principal  cause  of  divorcement  being  interned 
befi>re  the  Commissaries,  the  i  accessory  x>f  the  expenses  ought  to  be  decreeted 
hefijre  the  same  Judges,  quid  accessorium  sequitur  naturam  principalis.     The 
whole  allegeance  was  repelled  by  the  Lords,  because  they  had  found  them 
judges  in  sundry  causes.    Then  it  was  xdleged,  that  the  Lady  should  have  no 
expenses,  because  she  was   the  pursuer  before  the  Commissaries,   and  my 
Lord  offered  to  receive  her  as  a  wife,  and  adhere  unto  her;  and  ofl^red  him' 
to  prove  ,the  contrary  of  her  summons,  that  he  was  potent  and  able,  et  sic 

3iBi 


No  9^. 

Durinff  the 
^epcndeactt 
of  a  proccM 
of  divorce 
fot  impo 
tencvy  al« 
tko'lhe  puN 
tuit  wat  at 
the  wifc^t  hi* 
staner,  and 
the  butbacd 
offered  to  re- 
cei?c  her 
home,  the 
Lordf  fcasd  • 
alitncAt  due 
to  her  bjT  her 
huibaod. 
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No  92. 


No93- 


No  94. 

A  husband 
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causa  fitit  ex  parte  mulieris.     To  this  was  answered^  quod  stiver  pendente  lite^ 
she  ought  to  have  her  expenses  off  him,  guia  dejurc  Scotia^  nu/ritus  est  damimis 
omnium  bonorum^  and  unto  the  time'  the  sentence  of  divorcement  was  given, 
she  could  haye  i^othing  by  Jiin]f------XHX  Lofins  pron0iuy:ed  bji^iterlocu^ 

that  pendente  /*r,*rfhe  t)!ight  to  \ittt  htr'  et^eme!ls/mtd  to  ^mddMefl  to  her,  per 
modum  provisionis^  the  sum  of  L.  400  to  live  upon. 

FoL  Diq.  v.  i.p.  392.  Colvil^  MS.  p.  282. 
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161 3.    yune  8.        Clement  RusttL  agaiMt  The  Earl  of  Argyle. 

In  an  action  betwixt ,  Clement  Russel  as  don^jr  to  rthe  escheat  of  Robert 
Erskine  'against  the  £ai1  of  Argyle,  the  Lords  sustained  a  bond  made  by 

Dame Douglas,  spouse  to  my  Lord  Argyle,  containing merks 

to  the  said  Robert  Erskine,  notwithstanding  t\^  booi^  1^  l|oqi%ifc^  and  fiot 
subscribed  by  my  Lord,  and  that  bi^c^vse  hex  ]U47^F  ^^^^^  i^¥0^ftf^^^^^i 
and  it  was  c^ered  to  be  proved  n^  Lord  was  out  of  the  country  the  time  of 
the  making  of  the  bond. 

It  was  nll^tged.  That  «ke  Lolils  decided  mlMthi^Agiiiiitt^ 
house,  viz. . they  fbiindf  her  ttwm  bQti4  siifitfiemiagunt  fafindf,  aivfinM  agoiost 
ray  Lorda  hfirs».  .:•''■  .  '  •      ..  1  •   .   '    1  ';:'■...•.  ^  t'  I  c  *  ,t-^. 


1672.    yuli/  10.       Neilson  againfi  CmtfUiE  ^and  XSairn. 

Alexander  Neilson  pursues  Barbgcft  ^thm.Bnd  Mr  [V^IiiMl  Qairn,  her 
husband,  and  Captain  Guthrie,  her  father,  for  an  account  of  L.  500  for  her 
wedditig-clothes,.  taken  off  in  his  nhop.  It  wat  tikged  for  die  sud  Burfaara, 
That  ^  was  nmunr^  ami  the  &xni«ure  utas  taloca  off,  not  only  witfaoiA  iicr 
Other's  consent^  hut  oohtianry  thereita,  finr  he  did  pnohibit  k;  and'so'booig 
do^e  without  consent  nf  her  &ther  as  curatory  or  lawfid  tuhakifstratttv  her 
obligemcnt  was  null.  It  wes  atiegei  for  the  fatbcr  oAro/irfSt^,  because  he  had 
expressly  prohibited  the  merchant  to  give  off  this  ware,  H&d  there  ^was  no»- 
thing  to  oblige  him  to  funush  wedding-clothes  tb  his  daughter,  bstithat  he 
might  appoint  her  to  be  married  in  the  clothes  she  had,  if  he  thought  fit.  It 
was  alleged  for  the  husband,  That  he  could  not  be  liable,  neither  having  pro- 
msed,  nor  yet  been  liable  for  the  debt  of  his  wife,  which  was  contracted  aftc 
proclamaei<»i.  The  pursuer  dnswerei^  That  he  ofiered  to  prove  that  the  said 
Barbara  was  major,  and'  that  he  did  not  found  upon  the  fadier's  promise,  but 
that  the  father  having  consented  to  the  marriage,  and  subscribed  the  con^ 
tract,  was  thereby  obliged  to  solemnise  the  marriage,  andr  M  fiimish  his 
daughter  clothes  according  tD  lidr  qfuality ,  being  a  part;  of  iiie:iiatural  obHga* 
tlon :   Likeas,  the  husband  was  obKgedy^  in  rem  verso ^  because  his  wife  be- 
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vt)R%  LmD%  fcwiA  tk^  -wiSt^lkiilti  tf  site  ^s  majors  but  fouod  the  £a3ier  not 
-^bfe,  dwy^  te  p»Atbi%«d  k^i  but  &im^  the  Isttdalid  liable  bowever  ^  ih 

'     Fa/:  iJw:.  zu  a>\^.' 593.    Stair,  v.^.f>.^%. 


No  94. 


;/ 


^      T 


Wtewv  Ato^Kleck  d^aiHft  Ear!  of  Mokteith. 


In  a  piirsuit  at  the  widow's  instance  against  the  Earl  for  payinenl:  of  a  hun- 
drc;d  an<J  severity  seyen  pounds,  as  the  price,  of  a  parcel  of  stuff  and  furniture, 
soldto'liis  Lady  for  her  abulzieillents,  it  Was  alleged  for  the  Earl,  that  be- 
fore that  furniture  was  gotten  0%  he  had  served  inhibition  against  the  Lady, 
which  was  registered  and  madie  public,  after  which  she  was  not  capable 
»•  contiact  debt.;  h  w^  f^lied,  that  the  «um  craved  being  for  raer- 
than&sef  4nd  ntcedtery  abidziements,  the  Lady  being  in  want,  the  inhibitiom 
<tttld  Btft  affect  the  »m©,  ner  put  the  pursuer  in  mala  fide,  specially  bdng 
fer«:«m^  a«Wi-.  ;T«£  LorbB:  did  ordain  the  pujrsuer  to  give  her  oath,  if 
the  iiifcibitfion: .  WM  particularly- -intimated  to  l^euy  which  she  denied  j  and 
£tmvAAni  b»i^il%*ftdvi8ed  tJu$  as?  a^ommon  caus^,.  did  find,  that  the  Earl  was 
oablffiitie,  he  pcoiriagw  that  he  furnished  the  Lady  sufficiently  with  clothes 
Bod  tfthor  ihtilzielii^t&* 

■  FbL  Die.  \v.  I.  ip.  '393.  iaoifbrdf  MS.  Nq  7^..p.  A7h  - 


No  95. 

The  husband 
is  liable  for 
goods  taken 
off  by  his 
wife,  even  af- 
ter inhibition, 
unless  he  can 
prove,  that 
she  was  other- 
wise'providcd 
for. 


0gmnsi 


•         •     •        • 

ELtZABim  Sands  having  pursued  her  husband,  who  deserted  her  and  went 
abroad,  fof-adhcrencfe,  upon  the  act  of  ParUwnent,  and,  the  bishop  having  re- 
fused to  excortununicatc  him  f&t .  hon*adhcrence,  that  by  virtue  of  that  act 
she  might  h»re  divorce ;  she  did  therefore  apply  to  the  Council  for  an  aii-; 
ment,  and  got  it  locally  out  of  certain  tenements  of  het  husband's,  and  nctf 
pursues  for  mails  and  duties.  It  was  aihjred  for  Mr  Rob«t  Edmiston,  That 
he  had  adjudged  the  tenements  in  question,  and  was  thereupon  infeft,  smd 
the  act  of  Council  could  but  import  an  assignation  to  the  mails  and  duties,  which, 
ceased  by  an  infeftment,  though  posterior,  which  the  Lc»u>s  fouxid  relevant.    > 


2676.     July  25.        Campbell  against  The  Laird  of  Ebdek.       , 

LiLLiAS  Campbell  pursues  the  Laird  of  Ebden  for  payment  of  ah  account  of 
ware  taken  off  by  Ins  Lady,  acknowledged  by  her  ticket  under  her  hand,  stxb^ 


No  96. 


No  '97,  \- 

Found  in  con* 
form  It/  with 
No  ^5,  suprm. 
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No  97*  scribed  with  her  hand,  subjoined  to  the  count.  The4efiinder  «E6tf^,  That  Ifie 
subscription  wants  witnesses,  and  therefore  at  least  die  receiving,  of  the  g|Ood« 
.must  be  proved  by.  witnesses.  .  ado.  That  his  Lady  was  inhibited  before  this  ae- 
count,  and  thereby  the  lieges  to  contract  with  her,  Jt  wa^  wsweud^  That 
merchants  are  not  obliged  to  look  regifteirs  for  inhibitioijs*  74o^  That  the  fur- 
niture was  competent  for  a  person  of  the  Lady's  quality,  .aii4  dierefore  must 
be  imderstood  to  be  necessary,  unless,  the  husband  prove  that  his  Lady  was 
otherwise  competently  provided,  as  was  found  in  the  ca^  of  the  ^Em\  of  Mon- 
teith,  No  95.  p.  5879.  though  his  Lady  doth  Qot  cohabit  with  hinu 
Which  jhe  Lord^  sustained. 

. ^A*  Gosford  reports  the  same  case: 

<Th£iis  being  an  action  before  the  Bailies  of  Edinburgh,  at  the!  instance  «f 
,  4ht  said  Lillias  and  Robert  Brown,  her  assignee,  against  the  Lady  Abden  and 
her  spouse,  for  his  interest,  for  payment  of  L..352,  conform-to  her  ticket,  sub- 
bribed  by  her  at  die  foot  ^  a  merchant  account,  ^for  merchant  ware  taken  up 
hy  her,  which  was  advocated  of  consent  ;*  it  sWas  allej^ed  for  the  Ladjr's  bus- 
band,  that  he  could  not  be  decerned  to  iomke  payment,  first f  because  he  o& 
fered  to  prove  she  was  sufficiently  provided  aliunde  in  clbaths  or  other  neces* 
saries  that  she  would  stand  in  need  of;  odo^  That  be  had  served  inhibitioo 
against  h^r  b^fcn^e  the  taking  on  of  i^e  said  debt  and  account ;  3/10,  That  the 
ticket  being  subscribed  by  the  wife  only,  without  his  consent,  or  witnesses 
was  not  binding  against  them,  unless  it  were  proved  by  witnesses,  that  the 
whole  particulars  were  deliyejci.  -It  was  replied  to  tht  firsts  That  a  merchaat 
account  confessed  to  be  only  for  abuilxiements  and  necessaries  suitable  to  the 
quaKty  of  a  wife,  wa»  binding  against  the  hasband,  seeing  mercfaai^ts  cannot 
know  "that  they  are  otherwise  provided ;  and  if  it  were  .olhermse  found,  it 
would  obstruct  all  trade  and  commerce.  It  was  answered  to  the  second*  That 
inhibitions  cannot  be.extended  to  debarvmerchant^  to  furnish  ware  and  abuil- 
xiements to  wives.  And  to  the  Mird  itwas  answered, Ths^tmtrcbsifktis  accounts 
are  privileged  as  to  the  probation,  and  need  not  those  solemnities  requisite  in 
bDnds  for  borrqwcd  money,  seeing-their  count  book^.  being  subscribe4  by  tljc 
party  receiver,  are  obligatory  in  law  without  witnesses,  both  against  the  sub- 
scribers and  their  heirs,  and^gainst  the.  husbands^  jwho  are  liable  Jure  pmriti 
for.tJ[\(Qir  entertainment.  The  Lords  did  find  the , subscribed  ticket  obligatory 
against  the  h^isband,  unless^hc  would  offer,  ta  prove  that  the  wife  was  publicly 
inhibited  at  tlie'  market  cross  where  the  merchant  lived,  ^and  that  she  was  fl/i- 
ivide  sufficiently  provided  with  all  necessaries.;  upon  that  reason,  that  without 
inhibition  it  .was  impossible  they  could  know  her  condition,  and  so  the  tryist 
cf  merchants  would  be  in  hazard  ;  and  that  albeit  they  wgre  inhibited,  yet  if 
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tb<7  were  not  sufficientlj  provided  aliunde^ihc  hnshznd  had  no  damage,  being 
bound  in  law  to  provide  them ;  but  it  being  proved  that  they  were  inhibited 
and  provided,  they  found  that  the  husbatfd  could  not  be  liable ;  and  that  be- 
in^^ndt  proved,  they  feund  that  the  ticket  subscribed  without  solemnities  was 
obligatory  agaihst  the  husband/  seeing  merchants  who  Iceep  shops  are  not  sup- 
posed to  have  wittesses  who  know  that  the  "particulars  were  delivered,  which 
often  is  done  by  themselves  only,  having  no  servant  present,  and  many  times 
but  women -servants,  or  one  at  tfae'mdst: 

Gosford  MS.  p.  565.  No.  8B4. 


No  97, 


Jokii  HsNDlRSo^  ugainst  James  Lafreis. 


Lauderdale  reported  John  Henderson,  merchant,  against  Janies  La&eis, 
writ6r^  for  pfayment*^of.^  sum  cbntaTned  in  hid  bond.  'The  Reasons  of  suspen- 
sion and  reduction  being  coincident,  were,  that  he  was  minor,  *  and  lesed,  it 
being  for  merchant  ware,,  not  taken  off  for  himself,  (except  a  very  few  ar- 
ticles.) but  for  his  -wife's  marriage  cloaths,  which  Mr  James  Caithness,  her 
i&ther,  ought  to  have  paid.  Answered^  It  was  in  rem  versum  to  the  minor/ 
who  was  past  tWenty ,  and  the  count  being  no  Way  exorbitant,  Smd  the  furAishing 
being  to  his  wife,  and  the  bond  granted  since  his  marriage,  he  can  ho  ways 
pretend  to  be  lesed ;  for  though  her  father  should  have  paid  her  wedding 
cloaths,  yet  the  charter  would  not  have  trusted  him  for  a  sixpence,  he  being 
then  in  prison  for  debt ;  and  such  Rirnishing  to  minors  has'been  sustained,  as 
appears  by  Diuy,  5th  Feb.  1631,  Inglis  ro«/riB  Sharp,  t/ord"  Minor.  The  Lords 
repelled  the  reason,  and  found  hiiii  liable,  even  for  what  was  furnished 
to  his  wife,  because  being  a  moveable  A&ht^jure  mariti  it  became  his,  especially 
the  bond  being  after  the  marriage."  See  the  loth  of  July  1672,  Neilsdn  cout 
tra  Guthrie,  No.  94.  p.  5878. 

•  •  •  .  . 

J 697.    Nov.  II.— Jom^  Henderson  having  charged  J&mes  Lafreis  writer, 
(as  mentioned  June  24.  1696),  for  payment  of  the  sum  of  contained 

in  his  bond ;  his  reason  of  suspension  arid  reduction  was,  minority  and  lesion. 
Answered,  In  rem  versum^  being  for  your  marriage  cloaths.  Replied^  The  ac- 
count is  likewise  made  up  of  simdry  articles  fumished  to  his  wife  before  the 
marriage,  and  to  Mr  James  Caithness,  her  fether.  The  Lords  found  quoad 
what  was  given  off  to  her  father,  he  was  lesed,  and  ought  to  be  reponed  against 
the  same ;  but  what  was  given  to  his  wife,  though  prior  to  the  marriage,  yet 
^ould  fall  sub  cammunione  bonorum  mobiliumy  and  make  him  liable  jure  mariti, 
unless  they  had  followed  her  father's  faith  in  the  furnishing.  See  July  10, 
167a,  Neilson  contra  Guthrie,  No.  94.  p.  5878.  Then  the  charger  alleged. 
That  Lafreis  being  a  writer  and  attendant  about  the  Session  the  time  he  gave 
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a  minor 
foaiui  liable 
fur  hit  wife's 
wedding 
cloaths, 
boug)).t  bf 
himself. 
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thiii  bond,  tibaugk  then  a  nunorv .  he  caftool  <irav(rtli<i:  benefit  of  repwiiiQa; 

and'  it  has  been,  ao.  decided  in  the  Padtament  of  Paiia^  imd  elsewhere,  .^6^* 
jwered^  That  ii'  an  advooate  (which  19  n^XQ  than  a  writer)  should  ex  errarc 

fycti  give  bond,  or  enter  into  any  other  transaction  to  his  pcqfudfce^  when  mi-^ 
nor,  be  will  be  restored;  and  this  benefit  isr  only  denied  him  when  he  erxs  in 

jurey  and  so  Pirezius  determines  it  ad  tit-  cod*  ^id  et  adverjus  qwA  in  inicgr. 
and  in  the  decision  j^h  December  1666,.  between  Faichohae  and  Sic  Geoiip 
M'Kenzie,  voce  Minor,  he,  though  then  a  student  of  laW|  svaa  reponed 
against  a  bond  wherein  he  had  signed  cautioner,  in  his  minority,  for  his  &« 
ther ;  but  the  ground  there  was,  that  his  father  could  not  legally  authori^ 
him  in  rem  suam.  The  Lords  found  Lafreiis^  being  in  a  writer's  chamber  did 
not  exclude  his  reason  on  minority  and  lesion  j:  but  the  Lords  ordained  the 
charger  to  depone  that  the  articles  of  the  account  weri  at  the  common  usual 

,  rates,  and  not  exorbitant.  ::....- 

F(d.  Die. IK  1.  p.  29%.    FmnhdnMi^  v^.i^.f^T^^  fr  'j^ 


No  99. 

A  ladj  being 
advised  hj 
her  physicians 
to  go  to  the 
baths  in  Eng- 
land for  her 
healthy  her 
husband  pro* 
cured  decla- 
rations from 
other  physi* 
cians  that  me- 
dicine used 
at  home 
might  as  pro- 
bably tecover 
her* 

He  was  re- 
quired by  in- 
strument to 
furiish  her 
with  money 
for  her  jjur- 
nevy  but  hav- 
ing refused  to 
do  so.  she 
borrowed  the 
money  and 
granted  bond 
for  it.    Found 
that  the  bond 

was  null,  as 


^711-     July  t^,  .     .  .  ! 

The  Lady  KiKE^u:^  ^and  JJcTon- of  Auchterh^use^  agnUnU  The  Lairdof  Kjsh 

.  F^uKA,  her  Husbandw 

■  •  —  • 

.  MI3TAK.SS  fiiUing  in  betwixt  Charteris  alias  Garncgy  of  Ktnfauns,  and"  his 
Lady,  daughter  to  ,Carnegy  of  Phineven  -^  and  she  falling  tender^  took  the  ad- 
vice of  some  physieians,  who  declared  her  distemper  had  a  tendency  to  a  palsy, 
and  that  it  was  fit  she  go  to  the  waiin  baths  in  England,  or  to  the  waters  of 
Aix-la-Chapelle  in  Germany.  This  being  signified  to  her  husband,  he  consult- 
ed other  physicians,  who  attested  the  gse  of  medicines  at  home  might  as  pro-' 
bably  recover  hcf,  and  so  refused  to  comply  with  her  going  abroad'.  Upon  which 
diversity  of  opinions,  he  is  required  by  way  of  instrument  to  furnish*  money  for 
her  journey  ;  and  on  his  declining  it,  Phinevea  her-bFather,.aad  Auchterbouse, 
who  married  her  sister,  advance  her  oooo  merks  to  carry,  her  on  her  journey, 
and  take-  her  bond  for  it ;  and  thereupon  intent  ^  process  against  the  husband 
for  paying  that  money,  ao  profitably  advanced,  and  likewise  iorrdn  aliment  in 
tkne  conviag  :  And  pri?np  loco  insisted  for  the  aqoo  uxerks.  Aliened  for  Kin- 
fpuns^  the  husband,  the  bond  is*  null,.;gian'tei  by  a  mk.vestifa  jidro.  Next, 
tlioughjai  nvan  is  jure  natura  bound  to  aliment-  his  wife. ;  yet,  if  she  causelessly 
desart  and  wkhdwiw,  his, obligation  cease^;  >y^i^^>  she  has  done  these  twelve 
months  bygone,  taking- up  her  residence. with,  her  biothw  qnd  brother^n^-Iaw, 
and  then  going  not  to  the  baths^  but  tt)  Lonjtjof^,  xpntrary  to-  the  advice  of  Dr 
Pitcaim  and  others  the  bes^  physicians,;  Jjnd  aVtthis  done^oniy  by  bad  influence 
and  counsel,  without  the  least  provocation, or,  /^t;;>//2,. libelled  against  thefins-.. 
band  toward  her.     And  this  may  be  pessimi  exempli  to  allow  wives  to  borrow 
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tnonfy  at  every  caprice,  especially  when  inhibited  :  For  though  merchants  may 
furnish  them  necessaries  conform  to  their  quality,  yet  the  reason  of  the  senatus- 
fQnsultum  Velkianum  hinders  their  borrowing  of  money,  either  to  oblige  them-r 
selves  or  their  husbands ;  and  Auchtqrbouse  was  in  pessima  fide  to  lend  her, 
for  this  would  undermine  and  disturb  the  quiet  of  the  conjugal  society,  which 
is  the  foundation  of  all  the  other  great  societies  in  the  w^orld,  which  are  but 
composed  of  this ;  for  this  but  encourages  the  wife  to  withdraw ;  and  the  cre- 
ditors concourse  fortifies  her  in  her  separation  and  aversion :  And  if  a  wife 
withdraw  (which  the  English  lawyers  call  eloping)  no  law  will  oblige  the  hus- 
band to  maintain  her,  when  he  is  willing  to  take  her  home  and  provide  all  ne- 
cessaries for  he^;  recovery,  which  he  has  many  times  offered  to  do.  Answered,^ 
They  did  not  so  much  found  on  the  bond,  (which  alone  cannot  bind  the  hus- 
band without  his  consent)  as  on  the  onerous  cause  for  which  it  was  granted ; 
for  a  man  by  all  laws,  divine  and  humao^  is  bound  to  maintain  his  wife  con- 
form to  his  estate ;  and  under  aliment  is  comprehended  not  only  ordinary  en- 
tertainment, cohabitation  and  apparel,  but  likewise  extraordinary  expenses  of 
physicians  salaries,  and  for  drugs  and  medicaments  when  she  is  sick ;  and  if  the 
cure  cannot  be  perfected  at  home,  one  of  his  rank  is  bound  to  send  her  to  the 
baths,  God  in  bis  providence  having  afforded  so  good  a  remedy  within  this  isle 
as  the  baths,  where  many  in  her  circumstances  have  been  cured  ;  and  both  his 
character  and  estate  should  bear  the  charges  of  so  necessary  a  duty,  and  refund 
the  furnishers  of  the  money  towards  her  journey,  as  being  utiles  negoiiorum 
gestores  ;  it  being  notour  that  wliere  wives  contract  for  necessaries,  the  furnish- 
ers have  action  against  the  husband;  and  her  subscription  in  a  merchant's 
count-book  constitutes  the  debt.  3/w,  Though  borrowing  money  by  a  wife 
differs  from  the  furnishing  her  with  necessaries,  yet  if  her  health  require  her 
undertaking  a  long  journey,  the  one  must  be  paid  as  well  as  the  other ;  seeing 
ivithout  the  money  one  cannot  travel  to  the  baths;  and  in  case  of  the  husband's 
absence,  or  unjustifiable  refusal  to  advance  the  money  when  required,  slie  may 
lawfully  borrow  it  from  such  as  seeing  her  circumstances,  and  the  husband's 
cold  indifferent  and  unnatural  carriage,  will  from  the  principles  of  compassion 
lend.  And  as  to  her  deserting,  that  was  a  stretching  of  the  word ;  for  she  only 
left  her  own  house  to  wait  on  her  sister,  the  Lady  A  uchterhouse,  being  in  child- 
bed, and  there  she  fell  sick,  which  cannot  be  construed  a  deserting  or  for- 
saking her  husband  or  his  family  :  For  the  1.  48.  D.  De  reg.  jar.  says  well,  hre- 
vi  reversa  uxor^  nee  divertisse  videtur.  The  Lords  found  the  bond  null,  as 
given  stanU  matrimonio  without  her  husband's  consent,  and  that  where  a  man 
is  willing  to  aliment  his  wife,  she  cannot  crave  a  separate  aliment,  unless  she 
prove  sivvitium  or  maltreatment;  and  that  she  cannot  desert  his  family  ;  yet. if 
her  sickness  require  it,  and  his  fortune  can  bear  it,  he  is  obliged  to  promote  the 
cure,  though  it  be  by  going  to  the  baths,  or  other  medicinal  water:  And 
therefore  sustained  the  process  at  her  instance  against  her  husband,  in  so  far  as 
the  money  was  necessarily  advanced  to  her  journey  to  England.  But  the  se- 
VoL.  XIV,  33  C 
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bf  ing  grrtnicd 
itante  matrix 
mom'o  without 
the  husband's 
consent ;  and 
that  she  could 
not  desert  her 
huiftband's  fa* 
mily  J  but 
that  if  her 
sickness  re- 
quired it,  and 
his  fortune 
couid  bear  it, 
he  was  oblig- 
ed to  promote 
the  cure,  tho* 
it  should  be 
by  ffoing 
to  the  baths ; 
and  th;refore 
sustained  the 
process  at  ^er 
instance  a- 
gainst  her 
husband,  in  so 
far  as  the  mo- 
ney was  ne- 
cessarily ad- 
vanced for  licr 
journey  to 
£ngland« 

Where  the 
husband  is 
wilting  to  ail- 
ment his  wife 
in  his  own  fa- 
mily, she  is 
not  entitled 
to  a  separate 
aliment  unless 
she  prove  jm- 
vittwrn  or  mal- 
treatment. 
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No  QQ.       cond  inspection  that  fell  in,  was  the  quantity  borroweJ,  which  was  alleged  to 

be  exorbitant,  and  noways  suitable  to  his  condition,  he  having  liferents  and 
other  debts  affecting  his  estate.  The  Lords  remitted  to  the  Ordinary  to  try  the 
circumstances,  and  to  restrict  and  modify  the  same  if  he  saw  cause. 

December  13. — The  Lords,  on  a  new  report,  resumed  the  consideration  of  the 
case  mentioned  19th  July  171 1,  betwixt  Kinfauns  and  his  Lady.  There  though 
the  bond  was  found  null,  yet  what  was  advanced  for  her  necessary  use  was  sus* 
tained.     Now,  it  came  to  be  debated,  if  her  going  to  the  baths  was  necessary 
towards  the  recovery  of  her  health.     Hej;e,  (as  happens  in  many  cases  where 
the  doctors  differ)  there  were  contrary  testificates  under  several  physicians  hands 
produced  ;  some  thinking  it  necessary,  and  others  that  the  cure  might  be  as  well 
performed  at  home.   Dr  Cheyne's  letter,  who  attended  her  at  the  bath,  was  very 
particular  as  to  the  good  success  they  had.     But  this  is  to  justify  wives  unwar- 
rantable desertion  and  wandering  by  the  event,  nor  does  it  prove  the  necessity 
of  such  a  dangerous  journey,  for  who  knows  but  she  might,  by  the  application 
of  suitable  means,  have  done  as  well  at  home  ?  Neither  is  the  recovery  very 
apparent.     And  though  it  be  turned  somewhat  common  to  go  to  the  baths,  yet 
many  things  now  are  turned  pretty  frequent  in  wives  demands,  that  are  nei- 
ther necessary  nor  fit,  upon^the  emendicate  assertions  of  physicians  yielding  to 
the  caprice  of  some,  not  without  contempt  and  contradiction  of  the  husband's 
inclinations*     Answered  for  the  Lady,  That  the  husband's  obligation  to  care 
for  his  wife  in  sickness  is  founded  in  nature  and  humanity,  (not  to  speak  of 
Christianity)  and  though  regulariter  this  is  only  to  provide  for  her  at  his  own 
residence,  yet  if  these  medicaments  will  not  do,  he  is  not  to  grudge  her  going 
to  mineral  waters.     Yea,  the  Lords  have  found  where  wives  rjre  inhibited,  yet 
the  husband  is  liable  for  necessaries  furnished  to  them,  though  abroad,  as  fdj  as 
it  would  have  cost  them  if  they  had  staid  at  home  with  them  in  their  own 
house,  as  was  decided  No  97.  p*  5879,  Campbell  contra  Ebden,    where   it  is 
observed,  the  like  had  been  done  before  bttw.xt  the  Earl  of  Monteith  and  his 
Lady,  No  95.  p.  5879. ;   as  also,   6th  July   1677,    Allan  contra  Countess  of 
Southesk,  Div.  6.  ;}  i.  A.  /.,  where  she  had  carried  her  son  the  heir  of  the  fami- 
ly with  her.     See  also  the  nth  December   1629,  Gordon  contra  theEarlof 
Galloway,  voce  Minor.     The  Lords  thought  K  dangerous  to  subject  a  hus- 
band to  all  the  proposals  of  a  wife,  who  seldom  wants  costly  advisers  and  flat- 
terers ;  yet  having  balanced  all  circumstances  here,  they  found  her  journey  nc- 
cessa  y  towards  her  recovery,  and  when  her  husband  refused  money,  she  might 
borrow.     For  put  the  case  she  h^id  gone  by  sea,  and  was  carried  in  by  pirates 
toDuiikirk,  behoved  he  not  to  have  ransomed  her?  But  the  difficulty  was  as 
to  the  sum,  for  the  journey  would  require  all  that  and  more,  yet  his  fortune 
could  not  allow  it,  it  ajipearing  from  the  sequestration  of  his  estate  by  h.s  cre- 
ditors, that  he  had  only  2300  merks  at  present.     Some  urged  that  the  terms  of 
payment  might  be  divided  j  but  the  plurality  thought  the  most  they  could  in 
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these  circumstMces  modify  to  her  was  only  the  half  of  his  own  aliment,  viz.       No  99, 
1150  iperks,  for  which  sum  they  decerned. 

Fol.  Die.  V.  I.  p.  393.     Fount ainb all ^  v.  i.  p.  662.  i^  686. 

*^*  Forhes  reports  the  same  case  t 

Ik  the  process  at  the  instance  of  the  Lairds  of  Auchterhouse  and  Phinhaven, 
and  the  Lady  Kinfauns,  against  the  Laird  of  Kinfauns,  her  husband,  for  pay- 
ment of  2000  merks  contained  in  a  bond,  granted  by  the  Lady  to  the  two  other 
pursuers,  and  advanced  to  her  (after  her  husband  had^  refused  when  required 
by  way  of  instrument  to  furnish  her)  for  defraying  the  charges  of  her  going 
to  the  hot  baths  in  England,  by  the  advice  of  physicians,  as  necessary  for  her 
health, 

Alleged  for  the  defender ;  The  bond  is  null,  being  granted  by  his  wife,  stante 
matrimonio  without  his  consent ;  and  so  could  not  oblige  herself,  and  far  less 
her  husband. 

Replied  for  the  pursuers  ;  The  rule  in  law,  that  a  wife's  obligement  cannot 
bind  her  husband  or  herself,  suffers  an  exception  in  cases  where  she  is  trusted 
with  necessaries,  cither  in  her  husband's  absence,  or  when  he  unreasonably  re* 
fuseth  to  furnish  her ;  so  that,  as  a  wife  could  oblige  her  husband  in  such  cases^ 
her  obligement  given  for  what  is  advanced,  is  binding.  V.  G.  Her  subscription 
to  a  merchant-account  for  necessary  furnishing,  will  afford  action  against  the 
husband,  as  obliged  to  provide  for  her.  And  the  furnishing  medicaments  to  a 
wife,  or  following  out  necessary  remedies  for  preservation  or  recovery  of  her 
health,  is  a  debt  upon  the  husband,  arising  from  the  same  obligation  as  her  daily 
maintenance,  under  which  these  are  comprehended. 

Duplied  for  the  defender ;  Albeit  a  wife  may  contract  debt  for  her  necessary 
aliment,  yet  she  cannot  borrow  money  for  her  supply.  There  is  a  great  diffe- 
rence betwixt  the  case  of  a  merchant  or  apothecary,  furnishing  goods  or  drugs 
in  the  course  of  their  trade  to  a  wife,  according  to  her  condition  and  quality, 
and  the  case  of  one  who  lends  money  to  her,  which  may  be  dissipated  and  mis- 
applied, and  the  husband  notwithstanding  remain  bound  to  such  as  furnished 
her  with  necessaries  j  nor  doth  a  wife's  signing  a  count-bcok  prove  of  itself, 
but  the  merchant  must  instruct  the  furnishing  aliunde. 

Triplied  for  the  pursuers ;  If  furnishing  necessaries  to  a  wife  doth  effectually 
oblige  the  husband,  for  the  same  reason  the  advancers  of  money  to  her,  obvi- 
ously necessary  for  the  charge  of  a  journey  in  order  to  her  cure,  must  bind 
them.  For  though  usually  at  home,  goods  are  furnished,  and  remedies  applied 
before  payment,  yet  it  is  as  necessary  to  advance  money  to  a  wife  when  the 
nature  of  the  thing  requires  it,  as  to  make  a  journey.  Concesso  enimjurey  omnia 
concedi  videntur^  sine  quibus  jus  illud  expediri  non  potest ;  and  to  deny  the  ad- 
vance of  money  in  order  to  a  journey  to  the  baths,  is  to  refuse  the  remedy 
itself. 
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The  Lords  found  the  bond  null,  but  found  the  libel  rtlevftnt  for  repctitiott 
of  the  sums  advanced,  in  so  far  as  the  same  was  necessary. 

Forbes^  p.  529. 


No  100. 


1744.     July  25,         Countess  of  Caithness  against  The  Earl. 

The  Countess  of  Caithness  pursued  the  Eacrl  her  husband  for  an  aliment. 
Answered  by  the  Earl,  That  if  she  would  return  to  her  family  he  was  willing 
to  alinjent  her ;  but  as  there  was  no  separation  a  mensaet  tboro^  she  could  not 
claim  a  separate  aliment.  The  Lords  found  the  claim  incompetent  in  hoc  jta- 
tu.    See  Appendix* 

FoL  Die.  V.  3.  p,  aSr*. 


No  loi. 


1756.     January  25. 


Cramond  against  Allan. 


Marjory  Cramond  pursued  her  husband  for  an  interim  aliment,  while  she 

pursued  a  separation  on  the  head  of  maltreatment.    Answered  for  the  husband, 

I /no,  That  she  was  a  drunkard  and  a   frequenter  of  bawdy-houses;  and,  idoy 

that  he  was  willing  to  receive  her  home.    The  Lords  decerned  an  interim  ali- 
ment to  her  for  carrying  on  her  process*    See  Appendix. 

Fol.  Die.  t;.  3.  p.  282. 
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Money  ad- 
vanced for 
aliment  of  a 
family,  for  • 
which  a 
voucher  is  ta- 
ken ftrom  the 
husband,  be- 
comes the 
husband*s 
debt,  and  the 
creditor  has 
no  claim  a- 
gainst  the 
wife,  aUho' 
she    succeed 
to  a  separate 
estate. 


i7fc.     December  it. 
Samuel  Mitchklson,  senior,  Writer  to  the  Signet,  against  Sophia,  Lady 
Cranston,  and  Michael  Lad£,  Esq;  her  Hushand, 

Lord  Cranston  had  a  considerable  estate,  both  in  England  and  Scotland, 
and  his  Lady,  after  her  marriage,  succeeded  to  an  estate  in  the  West  Indies, 
which  had  belonged  to  her  father,  and  to  the  liferent  of  which  she  was  entit- 
led ;  but,  after  this  succession  opened  to  Lady  Cranston,  Lord  Cranstones  af- 
fairs became  so  much  involved^  that  his  Creditors  brought  a  judicial  sale  of  bis 
Scots  estates. 

During  the  dependence  of  th€  sale,  Lord  Cranston  was  much  pinched  for 
money  j  his  family  resided  then  in  Edinburgh  ;  and  Mr  Mirchelson,  from  time 
to  time,  advanced  sundry  sums  for  the  use  and  aliment  of  the  family ;  for 
wliich,  on  settling  accounts  with  Lord  Cranston,  in  May  1771,  be  took  his 
Lordship's  bill. 

The  price  at  which  Lord  Cranston^  Scots  estates  sold  fell  short  of  paying 
the  debts  preferably  secured  upon  them.     The  English  estate  was  so  settled,  as 
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that  it  could  not  be  attached  for  Mr  Mitchelson's  debt ;  and  Lord  Cranston 
having  died,  Mr  Mitchelson  brought  an  action  against  Lady  Cranston,  and  Mr 
Lade,  to  whom  her  Ladyship  was  married  after  XiOrd  Cranston's  death,  conclud- 
ing fpr  payment  of  the  sum  in  Lord  Cranston's  bill,  as  being  advanced  on  the 
credit  of  the  Lady,  and  applied  for  the  maintenance  of  her  family. 

Pleaded  for  Lady  Cranston  and  her  husband ;  Mr  Mitchelson 's  taking  Lord 
Cranston's  bill  shows  he  considered  this  a:s  Lord  Cranston's  debt ;  which  it  clear- 
ly was,  as  every  husband  ts  bound  to  aliment  his  family.  Such  debts  cannot 
affect  tlie  wife, as  wives  are  not  liable  for  their  husbands'  debts.  Lady  Cranston  had 
no  separate  estate  at  the  time  these  sums  wx^re  advanced  ;  therefore  the  pursuer 
must  be  presumed  to  tmve  made  the  advances  on  the  credit  of  Lord  Cranston^ 
and  he  can  only  affect  his  estate  for  the  same,- 

Answered  for  the  pursuer ;  He  was  not  Lord  Cranston's  man  of  business,  but 
was  employed  by  Lady  Cranston  to  look-  after  her  interest,  while  Lord  Cran- 
ston's affairs  were  in  conflision.  It  was  on  Lady  Cranston's  credit  he  made  these 
advances,  by  which  the  debt  in  question  was  contracted ;  for,  although  Lady 
Cranston  had  not  got  possession  of  the  West  India  estate  at  the  time  these  ad« 
vances  were  made,  yet  it  was  then  certain  she  must  succeed  to  it ;.  as,  in  fact 
soon  after,  she  did;  and  it  was  on  the  faith-  of  Lady  Cranston'is  re-paying  the 
money  that  it  was  advanced^  Sundry  letters  of  Lady  Cranston's  were  produc- 
ed,  to  show  that  this  was  the  case ;  and  that,  even  after  the  bill  had  been 
granted  by  Lord  Cranston,  Lady  Cranston  had  promised  to  pay  the  debt. 

Replied  for  the  defenders  'y  The  letters  founded  on  by  the  pursuer  were  im- 
petrated  from  Lady  Cranston  by  her  husband  Lord  Cranston.  They  infer  no 
obligation  on  Lady  Cranston  ;  nor  could  do  so,  even  if  a  promise  had  thereby 
been  made  to  pay  the  debt,  as  a  woman  clotbcd  with  a  husband  can  come  un» 
der  no  valid  obligation  to  pay  the  husband's  debts. 

Both  parties  quoted  sundry  atithorities,  in  support  of  their  different  pleas. 

The  Lord  Ordinary  found,  *  That  the  debt  pursued  on  was  the  proper  debt 
of  the  late  Lord  Cranston,  and  that  the  defender,  bis  widow,  is  not  legally 
bound  to  pay  the  same ;  therefore  sustained  the  defences,  and  assoilzied.' 

The  pursuer  reclaimed  to  the  Court  j  and,  on  advising  his  petition,  with  the 
answers,  *  the  Lords  adhered.' 

Act.  John  SwlntoKy  DaifiJ  Ross.  Alt.  Alex.  E/fhiasto»,  Clerk,   Talt. 

FoL  Die.  V.  3.  p.  286.     Fac.  CoL  No  9.  p.  17. 


No   I02» 


1785.     November  2  2 . 

Jean  Lisk,  and  her  Curator  ad  litem,  against  Her  Husband  and  his  Creditors. 

Jean  Lisk  was  the  widow  of  a  gentleman,  at  whose  death  she  became  en- 
titled to  a  terce  out  of  his  lands,  amounting  to  L.  600  yearly. 
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An  aliment 
found  due  to 
a  wife  out  of 
the  produce 
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of  a  terce  de- 
rived from 
her  first  hus- 
band»  in  a 
qacstion  with 
her  second 
httsbaod's 
creditors. 


She  was  afterwards  induced,  by  fraud  and  deception,  to  marry  a  person  who 
had  long  been  in  a  state  of  bankruptcy.  His  creditors,  in  virtue  of  a  sequstra^ 
tion,  took  possession  of  his  effects ;  and  Mrs  Lisk,  after  endeavouring  in  vain 
to  withdraw  altogether  the  rents  of  her  tcrce-lands*,  insisted  for  a  yearly  ali- 
ment out  of  that  fund. 

Pleaded  for  the  Creditors  of  the  Husband ;  The  legal  consequences  of  this 
marriage,  though  it  was  brought  about  by  improper  means,  have  been  found  to 
subsist  in  their  fullest  extent.  The  whole  moveable  effects  antecedently  J[>e- 
Jonging  to  the  pursuer,  together  with  the  yearly  produce  of  her  real  estate,  are 
thereby  fully  vested  in  her  husband.  She  cannot  now  pretend  to  a  greater  in- 
terest in  the  rents  of  her  terce-lands  than  in  any  other  part  of  his  property. 
On  the  other  hand,  the  marriage-state  alone,  independent  of  some  peculiar  sti- 
pulaticHi,  gives  no  support  to  a  demand  like  the  present.  A  wife's  claim  to  an 
aliment  must,  in  every  case,  bear  proportion  to  her  husband's  immediate  means 
of  subsistence.  When  his  estate  has  been  squandered  away,  or,  by  the  act  of 
law,  transferred  to  his  creditors,  her  situation,  however  calamitous,  admits  not 
of  any  legal  remedy;  25th  November  i709,Turnbull,  No  108.  p.  5895.  From 
a  contrary  doctrine,  indeed,  very  irregular  consequences  would  follow.  Thus,  if 
ihe  present  claim  were  sustained,  it  would  unavoidably  happen,  that  either  the 
pursuer's  husband  would  indirectly  obtain  from  his  creditors  an  aliment,  to  which 
he  has  no  right ;  or  to  the  extent  of  the  allowance  due  to  him  by  his  wife, 
which,  at  every  period,  must  be  a  share  of  what  she  has,  his  creditors  would 
l>e  at  liberty  to  resume  the  funds  destined  to  her. 

Answe/ed;  The  circumstances  of  the  husband,  it  must  be  owned,  are  the 
sole  measure  of  the  maintenance  due  to  his  wife,  when  considered  merely  as  a 
member  of  his  family.  But  when  she  happens  to  be  possessed  of  such  an  estate 
as  does  not  fall  under  the  Jus  mariti^  though  its  annual  profits  during  the  cover- 
ture are  subject  to  his  administration,  the  case  is  very  different.  Here  the  hus- 
band's right  is  by  the  law  itself  incumbered  with  a  suitable  maintenance  to  his 
wife.  He  cannot  avail  himself  of  the  one,  without  becoming  liable  to  the  o- 
ther  ;  nor  can  the  case  of  his  creditors,  as  brought  into  his  place,  by  diligence 
merely  of  a  personal  nature,  be  separated  from  his  own ;  14th  November  1770, 
PJiiry  Janiieson  contra  Isabella  Houston,  No  109.  p.  5898.  The  confusion  sup- 
posed to  arise  from  such  a  determination  in  the  present  case  can  never  happen, 
as  the  sums  foun^  due  to  the  pursuer  will  be  rencjered  independent  of  her  hus- 
band's yz/j  mar  hi. 

Some  of  the  Judges,  who  thought  the  claim  well  founded,  seemed  to  rest 
their  opinion  chiefly  on  the  circumstances  of  deception  in  which  this  marriage 
had  originated.  I'he  majority,  however,  considered  it  to  arise,  from  the  nature 
and  situation  of  the  pursuer's  estate.  By  our  ancient  law,  it  was  observed,  tbc 
jus  marili  was  thought  to  be  of  that  nature  which  no  covenant  could  controul 
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or  ^Jimlnish  J  and  while  this  notion  prev^ailcd,  such  a  claim  as  the  present  could 
not  be  admitted.  But  those*  rigid  maxims  have  since  been  justly  exploded.  A 
woman,  vestita  viro^  is  now  enabled  to  maintain  every  suit  against  her  husband 
which  is  requisite  for  effectuating  the  obligations  he  has  come  under  to  her. 
As,  therefore,  in  a  question  with  the  husband,  the  pursuer  would  have  been 
entitled  to  an  aliment  corresponding  to  the  produce  of  her  own  estate,  this  be- 
ing necessarily  implied  in  the  legal  assignation  of  her  property,  which  results 
from  the  marriage  ;  so  the  intervention  of  his  creditors  should  not  here  make 
any  difference.  ,  - 

By  one  interlocutor,  the  Lokds  found  *  the  pursuer  entitled  to  an  alimenl;^ 
during  the  subsistence  of  the  marriage;  and  that  the  same,  as  being  merely  a« 
limentary,  is  exclusive  of  her  husband's /wj  w^r/V/,  and  debffe  of  all  kinds  pre- 
ceding the  commencement  of  her  present  aliment ;  and  modified  the  same 
to  L.  200  Sterling.*  On  advising  a  reclaiming  petition  for  the  Creditors,, 
with  answers  for  Mrs  Lisk,  the  suras  formerly  awarded  were  restricted  to  L.  150. 
Sterling. 


No  i03f 


C. 


Lord  Ordinary,  Anhervtlle.  Act.  H.  ErsiJnf,  IVi^ku 

Alt;  Lard  Advocaie^  Abercromhy**  Clerk,  Onrn*    ■ 

FoL  Die.  V.  ^.p.  288.     Fac.  Col.  No  236.  p.  36^. 


%^.  This  judgment  having  been  appealed  from,  the  matter  was  compromised. 


1795.    December  i. 

Jam£S  Lee  against  The  Executors  of  Robert  Watson.^' 

George  LuMSDAiN  married  a  daughter  of  Robert  Watson.  No  contract  took 
place  on  the  marriage  ;'  but,  by  the  family  settlements,  she  was  entitled  to- 
L.  125  from  the  father,  on  her  marriage,  which  was  accordingly  paid,  and  to^ 
the  like  sum  on  his  death. 

Lumsdain  became  bankrupt,  and  he  was  apprehended  upon  suspicion  of  for-* 
gery.  He,  however,  escaped  from  prison,  and  fled  to  Holland,  leavmg  his  wife 
behind  him.  His  estate  was  immediately  sequestrated.  His  wife,  atter  having 
been  for  some  time  mamtained  by  her  father,  went  abroad,  and  resided  with 
her  husband  for  several  years ;  but,  she  having  become  insane,  he  sent  her  back 
to  Scotland,  where,  her  father  being  dead,  she  was  maintained  by  his  execu-* 
tors, 

James  Lee  having  purchased,  from  Lumsdain's  creditors,  the  provision  which 
he  was  to  receive  in  right  of  his  wife,  on  her  father's  death,  brought  an  ac-r 
tion  against  his  executors  for  payment  of  it.    ^ 


Nc>  104. 
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^^  Various  defences  were  stated  before  the  Lord  Ordinary,  which  it  is  unncces- 

^^4'       ggj.y  fQ  mention.      They  were  repelled  by  his  Lordship,  and  afterwards  (20th 

May  1795)  by  the  Court, 

In  a  petition  against  this  interlocutor,  and  in  an  additional  petition  allowed 
by  the  Court,  retention  was,  for  the  first  time,  claimed  by  the  executors,  in  re- 
lief of  Mrs  Lumsdaiii^s  past,  and  in  security  of  her  future  maintenance,  during 
her  husband's  life,  and  for  a  j)rpYision  to  her  after  his  death.     In  support  of  this^ 

claim,  they 

Pleaded,  In  cases  where  a  marriage-contract  has  been  executed,  it  has  often 
been  found,  that  the  wife,  upon  the  bankruptcy  of  the  husband,  is  entitled  to 
retain  her  fortune  till  the  conditions  of  the  contract  are  fulfilled ;  and  to  rank 
as  a  creditor  for  Jiei^provisions,  if  her  fortune  has  been  already  received  by  him. 
And,  ibr  the  same  reason,  although  there  is  no  contract,  it  must  be  implied 
-from  the  nature  of  the  thing,  that  a  wife  shall  have  the  same  security  for  a  rea- 
sonable provision  out  rf  the  fortune  which  she  brings  along  with  her;  27th  Fe- 
bruary  1765,  Corrie^No  10.  p.  5772.;  lotb November  1687,  Creditors  of  Ogilvy, 

No  ip6.  p.  5892. 

And  it  is  iurely  oot  more  the  duty  of  a  husband  to  secure  his  wife  in  a  suit- 
able  provision  after  his  death,  than  to  aliment  her  during  the  subsistence  of  the 
marriage.  Her  right  to  both  is  equally  onerous.  It  is  true,  that  so  long  as  a 
wife  resides  in  family  with  her  husband,  the  law  presumes  that  she  is  properly 
supported  by  him,  and  his  obligation  is  modified  according  to  his  circumstances  j 
but,  if  he  should  refuse  to  give  her  an  aliment,  and,  for  the  same  reason,  if  he 
should  desert  her,  or  turn  her  out  of  doors,  she  becomes  a  creditor  for  her  main- 
tainance.  iith  June  1712,  Robertson  against  Robertson, No  44.  p.  708.  ;  31st 
Jan.  1717,  Cuming  against  Duncan,  vQce  Mutual  Contilact;  1770,  JamiesoR 
against  Houston,  No  109.  p.  5898. 

Answered,  Where  provisions  arc  stipulated  in  a  marriage-contract  in  return 
for  the  wife's  fortune,  her  right  of  retention  arises  from  the  principle  of  mutual 
contracts,  and  not  from  any  inherent  right  which  she  has  to  be  provided  for; 
Erskine,  b.  3.  t.  3.  §  86.  3ut  wheje  there  is  no  contract  of  marriage,  she  is  un- 
derstood to  rely  on  her  husband's  personal  security,  and  to  take  her  chance  of 
a  legal  share  of  the  residue  of  his  funds,  after  bis  onerous*  debts  are  paid ;  20th 
Jan.  1 78 1,  Woollen  Manufactory  at  Haddington,  voce  Mutual  Contkact. 

Upon  the  same  principle,  where  the  husband's  powers  of  administration,  and 
the  right  of  his  creditors,  are  not  excluded,  the  husband's  obligation  to  aliment 
his  wife  depends  on  his  circumstances,  and  ceases  altogether  on  his  bankruptcy. 
His  wife  cannot  rank  as  a  creditor  for  her  aliment  after  his  sequestration ;  and  as 
little  can  she,  or  those  possessed  of  her  fortune,  plead  retention  on  that  account ; 
Stair,  b.  I.  tit.  4.  §  10.  j  Bankton,  b.  x.  tit.  5.  Par.  20.  8th  March  1639, 
Lord  Kilkadron,  voce  Personal  and  Transmissable  ;  26th  November  1697,' 
and    i2th  January  1698,  Gordon's  Creditors   against  Gordon,   Ibidem;    25th 
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November  1709,  TurnbuU,  No  108.  p.  5895.;  8th  March  1774,  Rob,  No  no.      No  I04« 
p.  5900- 

Thk  Lords  adhered  to  the  former  interlocutor,  repelling  the  defences. 


Lord  Ordinaxy,  jilircromty. 


Act.  Conncl. 
Clcik,  Horne^ 


D.JX 


Alt.  SoUcilor-Gcneral  Blair,  Jo.  Clerk. 

Tac.  Col.  No  J 8 8.  p.  45^. 


1796.    March  i.        Mrs  Jean  Gibson  against  Christian  Kerr  Rexd. 

"*  The  nature  pf  the  claim  brought  in  this  case  by  Mrs  Jean  Gibson  against* 
Christian  Kerr  Rcid,  and  the  clauses  in  the  entail  of  the  estate  of  Hoselaw  upon 
which  it  depended,  arc  narrated,  voce  Terce. 

The  Court,  9th  June  1795,  found,  •  That  in  this  case,  the  pursuer's  claim 
of  aliment  cannot  be  extended  beyond  the  400  mcrks  allowed  by  the  entail  in 
tpicstion  to  be  settled  on  wives.^ 

^  'tFpona'dvi^iri^  a  reclaiming  petition  with  answers,  the  Lords,  25th  Novem- 
ber 1795,  *  before  answer  as  to  the  quantum  of  her  aliment,  ordered  a  conde- 
scendence of  the  free  rent  of  the  estate',  after  deducting  the  interest  of  the 
debts  with  which  it  is  affected,  and  of  any  other  circumstances  that  aiay  have 
an.in^uc^exin  ascerjtainieg  the  extent  of  the.atment.'  .     -       t 

Parties  differed  as  to  the  amount  of  the  free  rent  of  the  estate.  It  appeared 
to  be  about  L.  i8o  or  L.  190  per  annum.  But  along  with  his  condescendence, 
the  defender  gave  in  a  petition,  in  which  he  contended,  That  the  question  must 
be  determined  by  the  clauses  of  the  entail,  without  regard  to  the  value  of  the 
estate ;  and  further 

Pleaded,  If  the  claim  of  a  widow  to  an  aKment  out  of  the  estate  of  her  de- 
ceased  husband,  different  from  the  terce  and  jus  relicta,  be  at  all  founded  in 
luv,  it  comes  under  the  description  of  a  legal  provision,  and  therefore  the  en- 
tail of  Hoselaw  contains  an  irritant,  as  well  as  a  prohibitory  and  resolutive  clause 
against  it  ;  and  it  can  make  no  difference  as  to  this  question,  that  the  entail 
contains  no  irritancy  against  the  contracting  of  ordinary  debts. 

Besides  irritant  and  resolutive  clauses  were  both  unnecessary.  The  right  of 
the  widow,  at  best,  is  only  to  a  maintenance. out  of  the  free  funds  of  her  hus< 
band.  It  is  postponed  not  only  to  onerous  but  gratuitous  creditors,  and  conse- 
quently must  be  postponed  to  tjie  right  of  the  substitutes  in  an  entail  with  .pro- 
hibitory clauses,  which  .constitutes  them  onerous  creditors  of  the  heir  in,pos. 
session. 

Answered^  The  widow  is  an  onerous  creditor  against  her  husband's  estate,  to 
th^  extent  of  a  maintenance  suited  to  his  rank  and  cirsumstances.  Her  claim 
may  therefore  bje  made  eflfectual  out  of  any  subject  which  is  liable  to  his  onerous 
debts,  and  it  is  admitted,  that  the  estate  of  Hoselaw  is  so. 

Vol.  XIV.  33  D 
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Further,  although  the  entail  gives  the  heir  a  facalty  to  provide  400  oietlcs  to 
his  widow,  declares  that  sum  to  be  in  full,  and  contains  an  irritancy  ag^iost  her 
legal  provisions,  upon  the  heir's  failure  to  exert  the  :&cult3r|  it  coBtaJas  aa  pro- 
hibition against  his  granting  a  larger  sum,  or  irritancy  of  the  excess  j;  and,  as.  the 
limitations  of  the  entail  are  not  to  be  extended  by  impFication,  the  deceased 
might  have  settled  on  the  pursuer  the  sum  which  she  now  claims,  and  it  is  in 
the  power  of  the  Court  to  supply  the  omission.  Even  though  the  limitations  of 
the  entail  were  held  to  apply  to  tbk  case,  the  same  equitable  powers  which 
have  enabled  the  Court  to  give  an  alimentary  provision,  where  the  marriage  was 
dissolved  within  year  and  day,  or  a  terce  out  of  lands  in  which  the  husband 
was  not  infeftf  would  authorise  the  present  claim  ;  fith- March  1 778^  Thomson 
against  M'GuUoch,  No  70.  p.  434. ;  J5th  December  1786,.  Xiowtbei:  agaiost 
M'Laine,  No  71.  p.  435  ;  27th  January  1790,  Young  agaia&t  Campbell,  No 
ag.  p.  400.  .      ,  , 

Upon  advising  the  petition  and  condescendence,  with  anjswers^  it  yfss 

Observed  on  tlie  Bench,  Where  a  husband,  wha  ^ssessei  an  eata^te.  ia  fecr 
simple,  neglects  to  provide  his  wido.w^.  the  Court  may,  by  gjiving^^Ji  alimjcnt 
out  of  his  estate,  supply  the  omission  ;  but  in  the  present  case,  the  .Court  can* 
not,  more  than  the, deceased  himself,  exceed  the  sum  allowed  by  thp  entail. 

The  Lords  unanimously  •  adhered  to  the  interlocutor  of  ^tb  June  175^5** 

Act.  Soliciifjr'Generai  Blairi  R.  /?.  Cay. '       Alt.  JIf .  Ross,  Neil  Perjtusoti.         Cfe*,  Htme. 

2).  D.  Fac.  Col.  No  20%:  p*  493. 
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Husband  liable  for  his  Wife's  aliment,  unless  insolvent. 

1687.     November  10. 
Creditors  of  Ogilvy  of  Newgrangc  ajainst  David  Scot  of  Hedderwick. 

Alexander  Forrester  of  Milnhill,  James  Alstoun,  and  other  creditors  of 
Ogilvy  of  Newgrange,  their  action  against  David  Scot  of  Hedderwick  being 
debated  upon  the  8th,  was  this  day  advised.  The  case  was,  in  Hedderwick*$ 
contract  of  maariage  with  Grahamc  of  Craigie's  daughter,  his  lands  were  tail- 
xied  to  the  heir-male';  and,  in  case  of  a  daughter,  8000  merks  are  provided 
to  her.  There  happened  to  be  only  one  daughter  of  the  marriage,  and  she 
lan  away  with  Francis  Ogilvy  of  Newgrange,  when  she  was  about  15  or  16 
years  of  age,  for  which  there  was  a  Council  process  raised.    Newgrange  being 
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in  great  debts,  his  foresaid  creditors  arrest  the  8000  merks  in  her  father  Hed-    but  th<.t  xuty 
derwick*s  hands,  and  pursue  him  for  making  forthcoming.— It  was  alleged  for    "o^^o"a1i*^***' 
him :  imo^  It  was  but  a  destination  of  succession  to  this  8000  merks.  in  case    ^^^^  ^^r  af. 
he  did  not  otherwise  dispose  on  it  j  but,  iia  est^  she  had  proved  ungrateful,    band's  death. 
and  married  without  his  consent;   and  being  thus  disobliged,  he  was  not 
bound  to  pay  it.     arfo.  This  being  a  provision  for  his  daughter,  and  come  in 
place  of  her  tocher,  in  law  dos  was  correlatum  to  a  jointure,  et  pari  passu 
ambulant.    Sec  Durie,  27th  July  1633,  Gordon,  No  23.  p.  4460,     And  seeing 
the  husband  was  not  able  to  secure  her  in  her  jointure,  there  was  no  reason 
that  he  or  his  creditors  should  have  the  tocher,  the  one  being  the  mutual 
cause  of  the  other,  and  naturally  implied  therein ;  and  that  such  tacit  condi- 
tions were  as  strong  as  express  ones ;  as,  i«w,  In  the  case  where  all  things  re- 
turn, the  marriage  dissolving  iiUra  annum ;  2do,  Where  a  bond  is  given  for  * 
the  price  of  lands,  which,  though  it  be  simple,  yet,  ex  natura  ret,  it  must  purge 
incumbrances*     And  there  are  three  decisions  in  Durie,  viz.  21st  November 
1623,  Logan, No.  46.  p.  438^.  28th  June  1637,  Galbraith,  No.  47.  p.  4387.  and 
^pth  January  1639,  Graham,  ^^-  ^3-  P*  4^26.  where  the  assignee  to  a  tocher, 
the  arrester,  and  the  appriser  thereof,  are  all  found  liable  to  secure  it  by  cau- 
ticm  for  the  wife's  liferent  use  :  And  Faber.  in  tit.  C.  De  jure  dot.  defin.  10,  12, 
-21,  and  30,  shews  the  Parliament  of  Savoy  found,  that  a  husband's  creditors 
could  not  so  affect  the  wife's  tocher  where  the  husband  was  poor,  but  with 
burden  of  the  wife's  Kferent.     And  though  daughters  after  25  might  marry 
without  their  father's  consent,  yet  if  they  did  it  within  that  age,  it  v^^sjusta 
exhareditationis  causa,  et  non  tjsnfhatur  eas  dotare.  Perez,  ad  tit.  C.  De  dot.  pro^ 
miss,  num  11. 

Answered  for  the  Creditors,  This  8000  merks  was  a  specific  obligement 
and  sum,  and  so  not  a  mere  destination,  ido.  They,  as  creditors,  were  not 
concerned  to  secure  her  in  her  jointure ;  but  her  father  might  pursue  the 
husband,  either  to  grant  one,  or  they  might  rely  on  the  legal  provision  of 
a  terce ;  and  if  she  had  made  an  ill  bargain,  that  would  not  impede  them 
who  are  her  husband's  creditors  legally  to  affect,  by  their  diligence  of  arrest- 
ment, what  was  certainly  his  jure  mariti,  seeing  it  bore  not  annualrent ;  and 
that  this  was  so  found,  8th  February  1670,  Cathcart,  voce  Mutual  Contract. 
^Ho,  The  Lawyers  and  decisions  cited,  did  not  meet,  being  where  there  was 
a  jointure  provided  in  a  contract  of  marriage,  whereas  there  was  none  here. 

The  Lords  made  a  great  difference  if  the  husband  had  right  to  the  tocher 
by  voluntary  conveyance  and  assignation;  for  then  they  thought  it  was 
probable  there  would,  or  should  be  ^provisions  also  aojectcd  for  the  wife's  se- 
curity ;  and^where  he  had  it  only  jure  mariti,  by  the  legal  assignation.  The 
President  considered  it  as  a  dangerous  preparative,  if  men's  children  were  de- 
bauched from  them,  and  that  their  husbands  or  their  creditors  should  claim 
the  benefit  of  their  mother's  contract  matrimonial ;  which,  as  it  would  render 
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their  daughters  miserable  on  the  one  hand,  so  it  might  tempt  them  to  be 
imdutiful,  and  to  dispose  of  themselves,  thinking  they  cannot  be  deprived  of 
it :  And  it  were  rational  to  make  an  act  of  Parliament,  that  they  give  bond 
to  pay  L.  looo  Sterling,  if  their  parents  dissent  fwwn  their  marriage;  and 
that  children  marrying  within  25,  or  such  like  age»  without  their  parents' 
consent,  should  lose  any  benefit  they  could  expect  by  them.  At  last,  having 
balanced  all  inconveniences,  the  Lords  found  the  provision  of  8000  merks,  due 
to  the  Lady  Newgrange  by  her  father  the  suspender's  contract  of  marriage, 
as  the  only  child  and  daughter  thereof,  does  belong  to  Newgrange,  the  hus* 
band,  and  is  affectable  by  the  diligence  of  Alexander  Forrester,  his  creditor, 
the  arrester ;  and  that,  during  the  marriage,  the  wife  has  no  interest  therein 
for  her  aliment ;  but  that,  after  the  dissolution  thereof,  she  ought  to  have  the 
annualrents  of  the  said  principal  sum  for  her  liferent  provision.  And*there- 
fore  find,  that  the  sums  ought  to  be  made  forthcoming  to  the  charger,  in  so 
far  as  concerns  his  debt,  he  finding  caution  to  the  Lady  to  pay  her  the  an- 
nualrents  in  the  event  foresaid,  conform  to  the  simis  he  recovers.  And,  as  to 
the  determination  of  the  preference  betwixt  the  charger,  and  the  other  credi- 
tors of  Newgrange,  called  in  the  sununons  of  multiple-poinding,  produced  and 
repeated  by  the  suspender,  ordain  them  to  produce  their  interests  in  this  pro- 
cess,  to  be  determined  by  the  Ordinary.  Or  otherwise,  if  they  do  not,  find 
the  letters  orderly  proceeded  at  the  instance  of  Alexander  Forrester,  and  pre- 
fer him  as  to  these,  sums,  to  the  other  creditors  called  in  the  multiple-poind- 
ing. 

jy.  Die.  V.  1.  p.  393.  Fount ainhall,  v.  t^p.  476^.. 

*^*  See  HarcarseV  report  of  this  case,  No  116.  p.  5907. 


No  T07. 
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17CO.     Jult/  1 8,         PINHOLES  a^-ainst  Her  Husband^s  Creditors-. 

Halcraig  reported  Anna  Gray,  spouse  to  William  Paton  of  Panholes, 
writer  to  the  signet,  against  her  husband's  Creditors,  for  an  aliment.  Alleged, 
imo^  The  pursuit  is  unwarrantable,  because  her  husband  is  yet  in  life,  and  he 
is  neither  pursuer  nor  defender.  2do^  She  has  consented  to  most  of.  their 
rights.  Answered,  She  brought  a  considerable  portion  with  her,  whereby  her 
husband  purged  the  lands  which  they  have  adjudged  of  sundry  incumbrances 
then  affecting  them,  and  that  there  will  be  a  superplus  after  their  payment ; 
and  the  Lords  have  even  allowed  aliments  to  married  women,  as  to  the  young 

Lady  Lanton,  and  to  the  Lady  Spenceffield. The  Lords  considered  there 

were  specialities  in  these  cases,  founded  on  their  contracts  matrimonial,  &c. 
which  were  not  in  this  case,  and  therefore  refused  to  modify  an  aliment- 
The  Privy  Council,  on  application  to  them,  take  more  latitude  in  aliments  to 

wives. 

FoL  Die.  V.  up.  393.  Fountainhall^  v.  2. p.  104. 


the  above. 
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17O9.     November  25.        Turnbull  againsi  Her'HusBAND's  Creditors. 

.    Margaret  Turnbull  being  provided  to  a  jointure  by  ?^°* 

her  first  husband,,  apd  then  married  Henry  Elder,  writer  in  Dunfermline;  and  fomijty  with 
he  being  obaratus^  and  in  much  dtbt  unknown  to  her,  his  creditors  arrest  the 
rents  of .  her  liferent  lands  flowing  from  her  first  husband,  and  evict  the  same ; 
whereby,  she  being  reduced  to  poverty j  raises  a  summons  of  aliment  and  de- 
claratot*  against  her  husband's  Creditors,  that  a  competent  part  of  her  liferent 
and  jointure  Jands  may  be  allocated  to  her  for  an  yearly  aliment  during  the 
standing  of  the  marriage,  that  shall  neither  be  subject  to  her  husband's  j'z^j-  ma' 
rkif  nor  to  her  husband's  Creditor.s  their  diligence,  on  this  ground,  that  though 
the  marriage  was  a  legal  assignation  of  the  wife's  whole  moveable  estate. in  fa- 
Tours.of  her  husband,  yet  that  liferent-jointures  to  wives,  are  but  aliments  on 
.the  matter,  and  pass  to  the  husband  cum  suo  onere  of  maintaining  and  entertain^ 
ing  his  wife,  especially  out  of  her  own ;  and  tochers  being  given  ad  sustinenda 
anera  matrimonii^  one  of  the  principal  onera  following  marriage  w^s  the  natural 
obligation  to  aliment  the  wife  ;  and  the  husband's  creditors  could  be  in  no  bet- 
ter cas2  than  he  was  himself,  whose  Jus  mariti  being  clogged  with,  her  aliment, 
:they  behoved  to  take  it  with  the  same  onus^  and  as  they  had  the  commodum  of 
the  superplus  above  a  precise  aliment  to  her,  so  they  were  liable  to  tlie  iacvmma- 
di/m  of  entertaining  her  out  of  the  fore-end  of  her  own  jointura she. brought 
with  her,  for  a/Jus  est  commodum  ejus  et  incommodum^  seeing  she  oflfered  to  re- 
Bocince  any  jointure  or  benefit  provided  to  her  by  her  present  husband  in  fa- 
vours of  his  creditors.  Answered^  This  was  new  doctrine,  and  impinged  on 
the  principles  of  law,  there  being  nothing  more  incontestibly  clear  than  the 
husband's  right  to  all  his  wife's  moveable  estate;  yea,/ it  was  lately  found, 
•  Vallance  of  Possill  and  Macdouall,  No  54.  p-  5840,  that  though  a  husband 
renounced  2ljus  mariti,  yet  it  recurred  and  fell  back  to  him  again,  and  it  did  so 
personally  barere  ossibus^  that  he  could  not  avoid  it  j  and  if  such  a  process  were 
once  sustained,  there  would  be  a  hundred  such  actions  presently  raised  to  the 
defraud  and  ruin  of  lawful  creditors,  who  lent  their  money,  and  furnished  goods 
-on  the  faith  of  that  fund  of  their  debtor's  wife's  jointure;  and  if  she  has  made 
an  ill  bargain,  she  takes  him  for  better  and  for  worse,  and  has  none  to  blame 
but  herself;  and  all  that  can  be  said  in  this  case  \s,  caveat  emptor  ^y  if  he  have  an 
opulent  fortune,  she  has  the  benefit  of  it ;  if  he  fall  in  straits,,  she  must  run  the 
risk  and  hazard  with  him,  and  bear  patiently  these  accidents  of  Providence.  It 
iatrue,  where  a  wife's  liferent  is  expressly  and.  originally  constituted  permodum 
alimentiy  and  is  moderate  without  excess,  there  it  has  been  sustained  as  unaffect- 
able  by  her  subsequent  husband's  creditors,  as  the  Lords  found  27th  Jan.  1709, 
Dunbar  contra  Lady  Pinkill,  his  piesent  spouse,  Div.  5.  Sec.  9.  b,  t.  But  there  it 
was  constituted  as  a  formal  aliment,  and  the  question  was  only  between  the  wiJGt 
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^  ^  and  her  husband  ;  and,  no  doubt,  she  will  get  an  aliment  modified  against  her  hus« 

band,  whereof  we  have  many  instances,  as  in  the  Cz^  of  the  Datchesa  of  Gordon, 
No  1 12.  p.  5902,  the  Lady  Innergelly,  and  many  others ;  but  Mrs  Elder  has  nei* 
ther  her  liferent  to  consritute,  nor  is  she  contending  for  an  aliment  from  her  hus* 
band,  but  to  be  taken  oflf  his  creditors,  to  whcmi  then  is  %jiuptasitum  by  the  mar* 
riage.    Replied,  That  marriage  introducing  a  communion  of  goods  nemo  tenctwr 
invitus  manere  in  comtnunione ;  and  therefore  if  my  husband  vergit  ad  isufiiM^  or 
be  severe,  I  may  by  the  cmnmon  law  seek  a  separatio  bonorum,  whareby  the 
wife's  estate  is  freed  from  his  administration  and  debts,. as  appears  by  Pope  In- 
nocent III.  his  rescript,  lib.  ^.decretal,  tit.  %o.  cap.  7.  and  Perezius  ad  Cod.  tit. 
De  Donat.  inter  vir.  et  ux.    And  BachoTius  has  the  same  obsenre,  that  if  the 
husband  be  lapsus  bonis ^  the  wife  exit  demanu  mariti^  JSt  inter  cotgssges  4epara6o 
bonomm,  et  seorshn  uxori  conceditur  rerum  suarum  admnktratia.  And  Stair»  lib.  i. 
lit,  4.  $-9.  affirms  that  alimentary  provisions  do  neither  recur  to  the  husband  nor  his 
creditors.    And  it  were  the  hardest  thing  in  nature,  that  a  woman  should  nut 
be  maintained  out  of  her  own  means  that  she  brought  with  her ;  and  an  ail- 
ment  should  be  as  much  exempt  from  t\st€ommunio  bonorum^  tbcjusmariii^ 
and  the  creditors'  access  by  diligence,  as  her  wearing  clothes  and  parapbenudia 
are,  the  one  being  more  necessary  than  the  other.     And  though  chdstian  pa- 
tience requires  her  to  bear  a  share  in  her  husband's  •misfortunes^  yet  it  goes  not 
that  length  to  oblige  her  to  starve  with  him  when  she  has  of  her  own,  and 
craves  nothing  of  his.    And  whereas  it  is  objected  this  may  tempt  wives  to  be 
prodigal,,  on  the  prospect  that  they  will  at  the  long-run  always  get  what  th^ 
brought  with  them  for  an  aliment,  it  is  answered^  A  good  woman  will  never 
waste  her  husband's  means  on  this  expectation,  and  a  bad  one  can  be  curbed 
by  the  legal  remedy  of  an  inhibition  and  otherwise ;  and  nothing  but  a  acrimp 
aliment  is  pleaded  for.     She  is  willing  all  the  rest  go  to  her  husband's  crecUtors. 
The  Lords  found  neither  law  nor  custom  for  a  wife's  taking  a  separatio  bimorum 
with  us  whatever  equity  the  common  law  stood  on:  and  therefore  femid  the 
husband's/K/x  muriti  absorbed  her  whole  jointure,  and  was  aflfectable  hj  his  cre- 
ditors without  any  burden  of  an  aliment  to  her ;  and  therefore,  refused  to  sus* 
tain  any  process  of  aliment  at  her  instance  against  her  husband's  creditors,  and 
assoilzied  from  it,  whatever  might  have  been,  if  the  debate  had  only  been  be- 
tween  her  husband  and  her.     The  Lords  remembered  they  had  done  the  Hke 
some  years  ago  between  WilKarti  Gordon,  late  of  Psncaitkind,  his  Gi^drtors, 
and  his  Lady,  claiming  an  aliment  out  oi  the  annualrent  of  L.  xooo  Sterling, 
that  came  by  my  Lord  Dirleton,  her  uncle. 

FoL  Die.  V.  I. p.  393.     Fountainballj  v.  2.  p.  530. 

%^  Forbes  reports  the  same  case : 

Margaret  Turnbull  finding  her  liferent  infeftment  in  some  houses  in  £dia. 
burgh,  provided  to  her  by  her  first  husband,  to  be  affected  by  the  Creditors  of 
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Henry  Elder^  her  present  busbaod,  as  falliivg  under  the  jus  mariti^  she  raiaed      No  10  8. 
action  of  aliment  a^aijoust  him  and  them  upon  these  grounds ;  ijno,  The  pursuer's 
jointure,  by  a  former  husband,  being  stui  ruUura  alimentary,  ad  sustinenda  onera 
mairimonii^  (as  all  tochers  are  given  eo  intuitu)  and  the jW  mariti  but  a  limited 
dominium^  clogged  with  the  burden  of  the  wife's  aliment,  his  creditors,  who 
are  in  no  better  case  than  he,  cannot  affect  the  jointure  in  prejudice  thereof; 
7d9y  As  where  Sockis  verji^  odAnopiam^  scparatio  bonnrum  is  never  refused,  quia 
nemo  invitus  tenetur  manere  in  commuuionej  so  by  the  canon  law  and  the  cus- 
tom of  other  places  in  Europe,  where  a  husband's  affairs  go  wrong,  separatio 
bonorum  in  communione  is  allowed,  Perez,  in  cod.  lib.  5.  tit.  12.  No.  4.   Treut.    - 
vol.  2  disp.  6.  TIu  13.     And  albeit  this  is  not  agreeable  to  our  law,  yet  with 
us,  the  wife  in  such  a  case  ought  at  least  to  have  a  suitable  aliment  allowed  to 
her  out  of  her  jointure ;  h^  maxima  aitentOy  that  her  jointure  is  of  that  nature, 
that  it  cannot  be  totally  affected  at  once  by  the  creditors,  but  only  from  term  to 
term ;  as,  if  her  tocher  w^fe  still  in  her  father's  hand  unpaid,  he  might  ex- 
clude the  husband's  creditors  from  uplifting  thereof,  unless  they  found  caution    : 
foa:  her  alim^if t.     3//©,  A  wife's  right  to  aliment  out  of  the  goods  in  communion, 
inlutrft  ossibus^  is  ao  peculiar  to  and  inseparable  from  her  person,  that  it  can    1 
no  more  be  affected  by  the  husband's  creditors,  than  her  cloaths  2lsiA  parapher-^    — 
naiia.  Stair  lustit.  lib.  i.  tit.  4.  J  9.     And  an  aliment  was  lately,  found,  due    - 
to  a  wife,  in  tlie  Lady  Penkil's  case,  Div.  5.  Sec.  9.  b.  t.   .. 

Alleged  for  the  Creditors,  of  the  husband,     imo^  When  wives  marry,  they-  -* 
take  their  husbands  for  better,  for  worse,  and  must  share  with  them  in  the  in- 
crease and  decrease  of  their  fortunes.     2rft>,  ITie  jus  mariti  is  so  fixed  in  the 
husband  by  our  law,  that  he  cannot  renounce  it ;  and  the  separtuio  bonorum  is 
a  novelty,  and  would  be  of  dangerous  consequence  in  our  practice,  for  it 
would  both  prove  a  snare  to  creditors,  and  encourage  wives  to  spend  profusely 
their  husband's  fortune,  with  a  view,  when  it  is  gone,  to  crave  a  separation  of 
what  they  brought  with  them,     3^/0,  Though  liferents  constituted  formally  by    " 
way  of  aliment,  and  declared  not  afTec table  by  creditors,  are  secure  from  dili- 
gence at  their  instance,  yet  a  liferent  provision  in  common  form  hath  no  such 
privilege.     4^e?,  The  Lady  Penkil's  case  doth  not  meet,  in  respect  she  had  a    * 
plentiful  jointure,  and  he  was  bankrupt  before  the  marriage.    . 

Replied  for  the  pursuer,  imo,  The  Taarnsige-jbrmula  of  taking  Jbr  better  for 
ivorse,  imports  no  more  but  a  Christian  patience  in  comporting  with  the  ordi-  - 
nary  infirmities  of  husbands,  and  not  a:ny  obHgation  to  starve  with  them ;  for 
taken  in  a  strict  sense,  it  would  exclude  all  divorces,  and .  aliments,  upon 
whatsoever  account,  which  no  doubt  is  contrary  to  law.  ido.  The  jus  mariti 
is  effectual  in  an  absolute  sense  only  as  to  what  is  over  the  onera  matrimonii ; 
for  answering  whereof  in  the  first  place.  The  husband  has  the  administration  . 
of  the  goods  in  communion.  As  a  good  woman  will  never  mispend  her  hus- 
band's substance,  so  a  bad  oix^  ^^y  be  restrained  by  the  legal  remedies  of  in- 
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hibitton,  Sc^c.  and  thci  Jus  mariti  being  formally  the  same  in  a  poor  man,  as  in 
a  rich,  the  Lady  Penkil's  case  comes  home  to  the  present  question. 

The  Lords  found. the  wife  could  have  no  aliment  in  prejudice  of  her  hus- 
-band's  creditors.  ^ 

Forbes,  p.  355. 

*^ij*  In  conformity  with  the  above,  was  decided  a  case,  Gibson  against  her 
JIusband's  Creditors,  Feb.  1732. See  Appenjmx, 


No  109. 

The  lents  of 

a  small  sub- 
ject, the  pro. 
pcrty  of  a 
wife  separat* 
ed  from  her 
husband, 
found  to  be 
an  alimentary 
provision  to 
the  wife,  and 
Dot  attach- 
able by  the 
husband's 
creditors. 


1770.    Nov.  14. 


Mary  Jai^eson  (gainst  Isabella  Houston* 


The  defender  was  married  to  Captain  Houston  in  1 743 ;  some  years  after  a 
separation  took  place,  but  without  any  agreement  or  provision  for  mainte- 
nance or  aliment.  In  1752,  the  defender  succeeded  as  heir-portioner  to  a 
small  subject  called  Hartwood  Hill,  from  which  she  drew  about  L.13  per  an- 
nam,  and  upon  which  no  direct  claim  was  ever  made  by. her  husband,  who 
died  in  the  year  1769.  In  the  year  1762,  however,  Captain  Houston  had 
granted  a  bill  for  L.  70  for  value  to  Mary  Jameson  the  pursuer,  in  whose  house 
he  had  lodged  for  several  years,  and  to  whom  it  would  appear  he  was  truly  in- 
debted. This  bill  having  been  protested  for  payment,  arrestments  were  laid  on 
in  the  hands  of  the  tenants  of  Hartwood  Rill,  for  payment  of  the  rents  resting 
owing  by  them  to  Captain  Houston,  in  right  of  his  wife.  A  good  deal  of  pro- 
cedure followed  before  the  inferior  Court ;  and  the  cause  having  been  removed 
by  advocation,  the  Lord  Ordinary,  *  considering  that  it  is  not  alleged,  on  the 
part  of  Mary  Jameson,  that  Captain  Houston  cohabited  with  his  wife  or  ali^ 
mented  her ;  preferred  Mrs  Houston." 

The  pursuer,  in  a  reclaiming  petition,  pleaded; 

The  husband  became  by  the  marriage  the  absolute  proprietor  df  all  move- 
able rights  belonging  to  the  wife,  and  of  the  rents  of  her  lands  falling  due  dur- 
ing  the  marriage  ;  and  as  he  could  dispose  of  this  estate,  so  it  was  equally  at- 
tachable by  his  creditors.  The  only  ground  alleged  for  controlling  this  gene 
ral  rule,  was  the  claim  that  had  been  made  for  this  fund  in. the  present  in- 
stance, as  an  alimentary  provision  for  the  wife  during  her  separation.  But 
there  was  really  no  foundation  here  for  the  exception ;  for  it  was  not  pretend- 
cd  that  the  rents  of  this  subject  had  been  expressly  settled  on  and  set  apart 
to  the  wife  for  aliment,  which  could  alone  entitle  her  to  be  preferred  to  tlie 
husband^s  creditors,  27th  March  1627,  Westnisbit,  voce  Personal  and  Trans- 
MissiBLE  ;  4th  July  1637,  Tenant,  Ibidem  ;  8tli  March  1639,  KifkcalJron, 
Ibidem  ;  22d  Dec.  1676,  Dick,  Ibidem. 

If  Mrs  Houston  had  wished  to  secure  the  rents  of  the  subject  to  her  own  be- 
hoof,  there  should  have  either  been  an  agreement  between  the  parties,  settling 
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the.m  upoii  her  in  name  of,  aliment,  in  which  case,  so  far  as  it  was  reasonable.  No  lop, 
}t  might  feav/e  been  sustained ;  or  she  should  have  brought  her  action  before 
"^he  Court,  which  was  the  proper  method,  concluding  for  a  suitable  aliment  in 
'consequence  of  the  separation.  But  she  had  not  done  so ;  so  that  nothing  oc- 
curred in  the  present  instance  to  take  the  case  out  of  the  common  rule  of  law ; 
according  to  which,  the  wife's  whole  subjects  were  afFectable  by  the  husband's 
creditors.  12th  January  1698,  Gordon,  voce  Personal  and  Transmissible; 
Creditors  of  New  Grangie,  No  iq6.  p.  5892.  i8th  July  1700,  Lady  Panholes, 
No  107.  p.  5894.  25th  Nay.  1709,  TumbuU,  No  108,  p,  5895. 
The  ^efieoder  anrwercd : 

Though,  by  the  law  of  this  country,  marriage  imported  a  legal  assignation 

•of  the  moveables  belonging  to  the  wife,  yet  the  husband,  on  the  other  hand, 

became  bound  to  aliment  her  during  the  marriage,  and  to,  provide  her  in  a 

suitable  provision  after  his  death.    As  these,  burdens  affected  the  jusmariti  m 

the  husband's  person,  there  was  the  same  reason  why  they  should  affect  it  in 

the  persixis  oi  hi$  cr^4i^rs.    In  a  vafiety  of  cases,  accordingly,  where  the 

Ij^l^d's  qteditodrs  Jiad  attcnjpted  Jo  affc^ct  (he  tocher,  i(yhich  happened  not  to 

"he  paid/the  wife<<*.herfriends  were  found,  to  have  a  right  of  .retention  till  she 

was  secured  in  her  joixiture.     Diet,  voce  Mutual  Contract,  voce  Husband  and 

-Wife,  Div.  3.  Sec.  4.     TheobHgation  to  aliment  the  wife  during  the  marriage 

was  at  least  as  strong  as  the  former ;  the  one  being  immediately  necessary ,'the 

otbtt  only  jeventual.     But, with  regard  to  aliment,  a  distinction  had  been  ta- 

4ct&  when  the  husbaad  ^nd  wife  were  living  together,  and  when  they  were 

'separate.     In  the  former  case,  it  was  the  rule  that  the  married  couple  must 

.share  one  another's  good  and  bad  fortune ;  and  to  that  case  did  the  decisons 

founded  on  alone  apply ;  whilst,  in  the  latter,  the  rule  was,  that,  as  there  was 

ra  separation  of  persons,  there  came  to  be,  so  far  as  it  was  necessary,  a  separa^ 

:  tiom .  of  effects.     Fount,  ilth  June.  1712,  ]Robqrtson  contra  Robertson,  voce 

MuTUAi  Go»TR>\GT.    Dalrynajle,  ,31st.  Jaii.   1717,    Cuming  contra   Duncan, 

IftmsM.    * 

It  could  not  admit  .of  a  doubt,  that  the'defenier,  when  deserted  by  her  husw 
band,  and  witibiout  aKment,  would  have  been  entitled  to  have  one  allowed  her 
in  prefertenoe  even  to  her  husband's  creditors ;  and,  in  this  view,  «he  would 
have  had  a  good  claim  to  have  the  rents  of  her  own  property  allotted  for  that 
purpose.  She  did  not  bring  any  such  action;  and  abstained  from  doing  so, 
for  the  obvious  reason,  thait  her  husband  had  voluntarily  acquiesced  in  her  pos- 
session of  the  subject  from  the  year  1752,  till  his  death  in  1769;  which 
amounted  to  a  tacit  agreement  that  she  should  enjoy  this  fund  as  an  alimen- 
tary provision. 

Though,  at  advising,  it  Was  agreed  that  aliment  to  a  wife  was  a  nattiral 
burden  on  the  husband's  estate,  some  hesitation  was  entertained  in  this  case, 
a^the  wife  had  not  been  secured  to  it  in  a  regular  way  :  The  separation,  how- 
Vol.  XIV.  33  E 
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ever,  and  being  deserted  and  left  by  tBe  husband  in  possession  of  this  fund, 
weighed  with  the  Court  to  give  effect  to  the  natural  right ;  which,  had  it  been 
brought  forward  in  proper  shape,  could  not  have  failed  to  have  been  sustained. 
The  Court  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor  j  and  upon 
advising  another  reclaiming  petition  with  answers,  the  same  judgment  waa 
given. 


Lord  Ordinaiyy  Kanm- 
Ckrk,.  Rosi^ 


R.H. 


For  }a»esoii,  Mtc.  Sttschcs. 
For  HoQstOD^i  W^  SaiUt* 

Fac.  Col.  Ab.  44,  p.  laS. 


No  1 10. 

The  wife  of 
•  bankrupt  U 
not  entitled 
to  an  aliment 
oat  of  her 
own  estate 
falling  under 
her  husband^ 


1794.     March  S^ 

Agnes  Robb  against  The  Trustee  for  her  Husband's  Crecfitors; 

In  1787,  Agnes  Robb  was  married  to*  Wiffiam-  Robb.  There  being  no  con^ 
tract  of  marriage^  her  moveables  to  the  value  of  above  L.  looo  Sterling,  and 
the  yearly  revenue  arising  from  her  heritable  property,  and  her  bonds,  bearing 
interest,  which  together  exceeded  L.  lOo,  fell  under  the  Jus  mariti. 

In  1 792,  her  husband  became  insolvent,  and  fled  the  country,  and  his  estate 
was  soon  after  sequestrated. 

In  t793,  Mrs  Robb  made  a  summary  application  to  the  Court,  prayiag  to 
have  a  suitable  aliment  modified  to  her  out  of  the  annual  produce  of  her  he- 
ritable property ;  and,  in  support  of  this  claim,  she 

Pleaded^  ist^  If  the  wife,  befoTe  her  marriage,  has-  no  property  of  her  owm^ 
she  must  depend  entirely  on  her  husband's  fortune  or  industry  for  support ; 
but,  when  effects  formerly  belonging  to  her  are  transferred  to  him  by  the  act 
of  the  law,  in  consequence  of  the  marriage,  as  tliat  transference  26  founded 
entirely  on  the  presumed  will  of  the  parties^  it  must  be  an  implied  condition 
in  it  that  he  shall  suitably  aliment  her ;  or  rather,  that  she  shall  reserve  as 
much  to  herself  as  is  necessary  to  secure  her  in  aD  events  against  absolute  in- 
digence. Accordingly,  in  the  case  Fac.  CcJ.  c^ad  November  1785,  Lisk 
against  her  Husband  and  his  Creditors,  No  103.  p.  5887.  the  Court,  proceed- 
ing on  these  principles,  modified  out  of  her  own  estate  a  liberal  aliment  to 
a  wife  whose  husband  had  become  bankrupt.  See  also  Falc.  21st  February 
1745,  Bontein  against  Bontein,  No  100.  p  .2895.  Stair,  b,  i.  tit.  4.  §  9. 

2i/jr,  When  a  wife  is  obHged*  to  leave  her  husband  on  account  of  mal- 
treatment, and  still  more,  when,  as  in  the  fwresent  case,  she  is  deserted  by 
him,  she  becomes  a  just  creditor  for  an  aliment,  in  the  same  manner  as  she 
would  for  her  legal  provisions,  upon  the  dissolution  of  the  marriage  by  his 
death.  On  this  ground,  she  may  not  only  claim  on  his  bankrupt  estate,  but 
may  also  retain  her  own  jm>pcrty  for  her  security.    December  1721,  Selkrig 
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against  Scflciig,  w«v  :MuTiTAL  Contract.  Neither  can  it  be  niaintained,  that  No  l  xoi 
there  is  bow  no  lopmforratendcm,  the  legal  assignation,  at  the  marriage  having 
already  transfemed  it  completely  to  die  husband;  for  a  Legal  assignation  can 
have .  no  stronger  effect  than  a  voluntary  ont  ^  and  it  is  a  clear  point,  that  in- 
tbe  oafie  of  a  direct  assignation  by  the  wife  to  the  husband  in  a  marriage  con- 
tract^ ;^l^le 'tjie  subject  remains  in  medio^  it  .may  be  retained  in  the  event  of 
tH^e  .h\^bgndVl][ankrup(cy,  till  the  counter  obligations  in  her  favour  are  made 
^good,  22d  June  1743,  Crawford  against  Mitchell,  voce  Mutual  Contract. 

3^/y,  T\t  wife  may  be  considered  ^b  fiar  of  her  own  heritable  estate,  and 
her  husband,  or  the  trustee  for  his  creditors  in  his  right,  as  the  liferenter ; 
and,  according  to  the  obligation  universally*  understood  to  lie  on  the  life- 
renter^  w^ere  the  fiar  has  no  separate,  means  of  livelihood,  the  petitioner  is 
entitled  to  an  aliment,  1491,  c.  25.;  Stair,  b.  2.  tit.  4.  {  36.;  22d  February 
1722,  Master  of  Lovat  against  Fraser,  No.  23.  p.  396,  JErsk.  b.  t^.  tit.  9. 
I  62- 

Answered^  Whether  a  husband  get  a  fortune  by  his  wife  or  not,  he  is 
4>bliged  to  maintain  her.  But^  if-  there,  are  no  goods  in  communion,  this 
obligation  must  necessarily  cease.  Now,  the  funds  from  which  the  petitioner 
here  asks  an  aliment  belong  not  to  him,  but  to  his  creditors,  against  whom 
^e  Has  n^vifegal  dahn.  iFountainhall,  25th  November  1709,  Tumbull 
against  her  husband's  creditors.  No  10&.  p.  5895.  Even  where  a  wife  is  se- 
cured in  a  liferent  annuity  by  express  paction,  it  was  never  pretended  that 
she  had  right  to  it  pendente  mairimonio^  on  the  insolvency  of  her  husband. 

The  petitioner's  argument,  i^goodibr  any  thing,  would  establish,  that  ere* 
ditors  are  in  every  case  bound  to  aliment,  not  only  the  wife,  but  the  children 
of  their  Insolvent  debtor,  as  lie  is  under  a  natural  obligation  equally  strong  to 
maintain  them.  This  doctrine,  however,  is  adverse  vo  those  established  prin- 
ciples  in  our Taw,  that  a  man^s  whole  fuiids  are  liable  in  payment  of  his  one-  » 
irons  debts/ and  that  iii  every  case  the  wife  must  f6Uowthe  fortune  of  her  hus- 
band, unless  she  has  a  separate  estate  constituted  by  law  or  paction. 

Besides,  it  is  wrong  in  the  petitioner,  who  in  fact  has  such  separate  estate, 
to  plead  that  she  is  destitute.  Upon  her  giving  her  creditors  a  part  of  the 
fee  of  her  heritable  property  equivalent  to  the  value  of  her  husband'^yi/J'  wfl- 
ritiy  they  will  instantly,  ^^ounce.  their  right  over  the  remainder. 

Observed  on  the  Bench,  The  fund  from  which  Mrs  Robb  claims  an  aliment, 
belongs,  without  any.  reservation^,  either  express  or  in>plied^  to  .the  husband,  ..  *  r 
jure  maKiti^  and  consequently  to  his  creditors.  Were  the  pourt,  therefore,  to 
give  h^r  .$n  aliment  out  of  it,  this  would  just  be  disposing  of  so  much  of  their 
property,  wfeich  the  Court  has  no  right,  to  do.  Even  therefore  if  the  petition.  '  . 
er^i'whok 'fortune  had  been  moveable,;  she  would  have  had  no  legal  claim 
against,  tjiem  i  and,  as  the  larg^f  pftrt  of  it:  if  heritable,  her  claim  oi^their 
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compassion  is  considerably  weakened.  By  accepting  o^thdirofli^  oPfva^bat- 
ing  her  husband's  liferent  on- her  disposing  of  part  of  the  fee,  ^Be  can  obtain 
an  immediate  livelihood.  The  case  of  Lisk  against  her  hiisO'and^s  creditors, 
was  thought  to  have  been  errocieouslj  decided ;  and  an  appeal  tra^  tot^sred 
against  it,  but  a  compromise  afterwards  took  place  in  consequence  ef  what 
passed  in  the  House  of  Peers,  after  the  cause  had  been  begun  to  bb  ^aded» 

'1  he  Court,  with  only  one  dissenting  voice,  refused  the  desire  of  tiwt-  pett-. 
tion.  '        '      ^  • 

A  reclaiming  petition  was  refused,  (27th  May  1794O  without  answers. 


R.D. 


For  U>tt  Petitioner,  M^  R^^t,  Fiadtr*  Ak.  Tmi*  Clerk,,  ifirvf. 

-   Fol.  Die.  p.  5.  289.    Faci  CoU  Na  i  I4r /•.-s^^. 


SECT.  m. 


The  Wife  if  maltreated  may 


Stp^nm: 


<  4 « 


No  III* 


«»4> 


H0wi£$eN  ngipitM  Hae- 


HowiESc»9  having  obtained  a  decreet  of  adhereiice  against  Rae^  his  wife ; 
and  having  charged  her,  under  the  pain  of  honung,  to  adhere,  she  suspend- 
ed, alleging y  that  she  durst  not  ^^txt^  propter  savitiam  mariH.,.  In  respect 
whereof,  he  was  ordained  to  find  her  caution  to  treat  her  lovingly,  as-becamc 
a  husband  to  treat  his  wife,  she  making  faith  that  she  dreaded  bodily  hamu 

FeL . Die*  v.  i.p.  394.    Haddington^  MS.  Na  4x3^ 


No  iil^ 

Whata- 
mounts  to 
such  mal- 
treatment,, at 
to  entitle  the 
wife  to  wkhp 
4raw^ 


^^97-      7^^^  ^' 


UuTCH£SS  of  GoRDoj^  ogaihJtThe.jyvKs^ 


m 

WhXtela^  reported  the  bill  of  advocation,  given  in  by , the  Butchtess  of  Gor- 
don against  the  Duke,  her  husband,  of  a  process  of  adherence,  pursued  by  him 
against  her,  for  deserting  and  withdrawing,  with  this  design,  that  if  she  did  not 
return  to  cohabit,  he' might  from  thenceforth  be  free  of  any'a^ffient  ^faie  caM 
claim  during  the  separation  occasioned  by  herself.  The  Jt^st  reason  was,  The 
Commissaries  had  committed  iniquity,  in  : sustaining  proceisf  at  the  Ikike's  in- 
stance  for  adherence,  and  repelling  her  defence,  founded  on  the  55th  act  1573, 
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trtuch requirearfdur  jceacs  Absesc^  tf  thh  partj  deserter,  before  anx  tuch  action     No  lis, 
cam  be  Mstuaed;'fi>r  it  were . uooeasodable,  on  every  misUke  arising  be'twixt 
mau  and  wife;  to  attow  sucb.remedite,  seeing /.  48.  D.  De  rcg.  jUr.  says  that 
irevi  rivenm  uxor^  diveriisse  non  videiue.    Answered  for  the  Duke,  That  the 
actof  Bttliao^iit  dted^  did  not  concern  simple  adberences  for  redintegration 
of  a  asarriige  after,  the  raptorOr  bat  only  adherence  as  a  step  in  order  to  a  pro^ 
cess  of  divorce;!  in-  which  case  only  quadriennium  est  txp^tambm  ;  and  Bcza  de^ 
r^nkim  et  dkfartih  thews,  by  the  cilstom  of  QeneTa^  they  must  wait  ten  years ; 
9tidMo  did  the  &fiioua  GaloaichB  Garcacciokis,  Marquis  of  Vico ;  but  if  a  party 
pursue  an  adherence  only  to  Cement  domestic  diSi^rencea,  it  wcare  hard  t^  allow 
tfas.  obUinate  pemcacioiia  penbd  to  absent  three  years  and  eieveo  months,  and 
then  retoni,  and  that  no  legal  Compulsitor  could  force  them  soorter;  for  as  a» 
hnabandfs  tfgptxt  and  aeverity  is  not  td  be  countenanced  on  the  one  paist ;  so  to 
favour  the  humoutDns  caprices  of  wives  on  the  other  sidie*,  juight  bto£  .$s  dan* 
gerous  consequence.    Th£  Lords  did  not  decide  this  point,  but  thought,  gene- 
tally,  this  procesi  of  adherence  did  not  fall  under  the .  compass  of  that  act  of 
PlRrliament,  and  that  the  husband,  in  this  case,  was  not  bound  to  wait  four 
years ;  but  they  demurred  how  far  (abstracting  from  rhe  municipal  laws  of  this 
liattpn)  sudi  processes  may  be  sustained  from  the  principles  of  the  Roman  or  . 
oomraoa  law*    The  next  reason  of  advocation,   was  the  mal-treatment.  thq  . 
Dutchess  met  with ;  for  though  it  be  a  wife*s  duty  to  lire  with  her  husband,  yet 
tbete  rmy  b^  cases^making  a.  wife's  withdrawing  excusable,  .notas  to  a  pcrpe-    t 
tual  de^tfrtfon,  but  only  till  reasonable  terms  be  procured  by,  the.  mediation  of  / 
judges  or  iriendi«    The  c(Mide^cendence  made  by  hex,  of  her  Lord's,  bad  usage, 
94ght  rather  to  be  buried  than  recorded,  ai^oog  so  near  rdatives,  ^od  of  so  great  - 
honour  and  quality ;  therefore  the  general  beads  are  only  to  be  touched,  such  . 
a%  the  refusing  to  allow  her  money  for  her  nepessacy  i  uses^  as  mourning  ^t  the  . 
Queen's  death ;  the  debarring  b^r  fsom  the  oversight  in  educating  her  children^  , 
especially  her  daia^hters  when  yoivig;:Jthe  abatting  the  doors  of  hi&.  lodging 
and  keeping  her  out  at  night,,  and  tbnustiog  aii^ay  the  coachman  for  ppsning 
the  same;  his  scandalous- and  familiar  coniverse  with  one  Mrs  Needhame,  her 
waiting  woman,  and  protecting  hec  after  the  Dutchess  had  discharged  h^  the 
bouse,  tfc*    The  Duke  alleging^  The  arl^cle^  of  this  condescendence,  as  they 
were  false  and  calumciious^,  so  they  ware  aUc>gethcr  irrelevant  to  sustain  her 
desertion,  or  to  eEde  the  process  of  adj^erence  \  the  Commissaries  nepelied  these 
articles,  whereby  the  Dutchess  conc^iyed  herself  aggrieved,  and  so  craved  the 
caose  to  be  advocated  from  them«>r  « Some  of  the  Lords  thought  the  cause 
might  be.  remitted  with  these  qutdities  and    directions,   tha4:   a  competent 
time  might  be  allowed  to  the  Dutcbess  to  return  from  Flanders,  where  she  is 
now  in  a  convent,  and  that  the  Duke  may  tiansmit:  such  >  sum  as.^hall  be 
thought  reasonable  to  pay  her  debts>  and  bear  the  charge  of  transporting  her 
home.     Others  moved  for  passing  tbe  bill  of  advocation,  .  But  it  was  judged 
most  suitable,  in  so  tender  and  delicate  a  case,  to  try  an  amicable  settlement . 


\ 
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No  1 X  2«      between  so  near  relations,  tiefore  they  diould  give  iheir  decbton  in  jMre :  And 

Accordingly  the  Lords  natned  some  of  their  ^number  to  try  an  JaecommodatioD^ 
in  regard  the  afiair  nearly  concerned  the  honour. of  betk  parties;  therefore  the 
Lords  removed  all  parties,  except  -the  advocates  empbyed,  iic.  conform  to  the 
licence  given  by  the  act  a6th  Pari.  1693,  appoiating  the  advising  causes  witk 
open  doors ;  which  is  the  first  time  I  saw  it  piactiaedm  the  SessioB,  ihongh  the 
occasion  has  frequently  occurred  in  the  iorimind  courti  whete  rapes,  blasphemy, 
bestiality,  or  the  like,  are  pursued^  The  Dutchess  ibuaded  on  a  late  practique 
of  the  Commissaries,  whereby  they  rejected  a  proctss  of  adiwmnce,  pursued  bj 
Mr  Patrick  Reid  preacher,  against  Elisabeth  Ogilvie  his  spouse ;  but  the  dis- 
parity between  the  cases  was  alleged  to  lie  lo  this,  -that  Mr  fatrick!s  wi&  had 
obtained  a  decreet  of  aliment  at  Priv^  Council  against  him,  pnxreeding  00  a 
probation  gf  his  cruelty,  and t hazard  in. cohabiting  withhiai*;  whereas  there  was 
no  such  probation  or  modification  of  an  aliment  against  the  JDuke. 
The  designed  agreement  taking  no  efifect,  the  Lords  resumed  the  case ;  and 
[  finding  the  Commissaries  had  done  iniquity,  they  passed  -the  Dutchess's  brU  of 
advocatioq. 

a 

t 

1698.  FAruary  ^5.— ^Ik  tlie  action  of  aliment  pursued  by  the  Dutdhess  of 
Gordon  against  the  Duke,  her  husband,  (as  above-mentioned}  his  defence  wa^ 
I  am  willing  to  take  her  home,  and  entertain  her  at  bed  and  board  according 
to  our  quality  ;  and  it  was  never  allowed  a  wife  to  say,  FU  d)use  rather  to  liv^ 
separately,  and  take  an  aliment,  when  her  tmsband  is  willing  to  cohabit ;  nei- 
ther are  the  pretences  of  serving  an  inhibition,  or  every  maltreatment,  suffi* 
cient  to  excuse  a  wife's  rnnning  away,  unless  ^e  cannot  live  in  ^safety,  4>ut  be 
in  hazard  of  hbr  life ;  and  modica  castigatio  is  connived  at,  though  amongst 
persons  of  suchhigh  rank  never  to  be  used.  And  Staiuta  David. 'lU  cc^.  ^6.  give 
instances  thereof,  where  husbands  were  assoilzied  in  such  <a$es,  as  Sir  George 
M'Kenzie  shews,  in  his  pleading  for  Captain  Hardy  against  the  Lady 
Rossyth  his  wife*  Answered^  Wives  would  be  ia  a  hard  taking,  if  nothing 
would  justify  their  separation,  but  their  being  in  hazard  of  their  lives ' 
for,  when  they  are  sub  manu  et  poiestate  nu»iU^  they  should  be  ia  freedom  and 
honour,  as  well  as  safety  ;  and  any  fefocity  or  savitia  in  the  temper  of  the  hus- 
band may  afford  a  reasonable  excuse,  till  he  gives  new  proofs  of  tlie  redintegra^ 
tion  of  his  affection,  and  better  behaviour  ;  and  they  condescended  on  several 
acts  of  rigour  and  narrowness  wherewith  the  Dutchess  was  treated.  The  Lords, 
before  answer,  whether  she  should  return  ^nd  cohabit,  allowed  a  joint  proba- 
tion ;  the  Dutchess,  to  prove  the  acts  of  sererity  and  mal^treatment  condescend* 
ed  on,  and  the  Duke  to  prove  he  furnished  her  sufficiently,  and  all  the  other 
alleviations  insisted  on ;  and,  in  the  mean  time,,  modified  L.  800  Sterling  to  be 
paid  by  the  Duke  for  her  present  subsistence,  and  discharged  any  suspension  to 
be  >past  of  the  same.    Some  of  <ht  Lords  moved  to  give  her  a  year  of  her  join. 
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tufe,  to  which  )fae  isbf  ber  contract  providedt  being  L.  raoq  Sterling  ta  help 
10  pzy  her  necessary  debts ;  bat  the  Lords  thought  not  fit  to  go  to  that  extent. 

* 

yune  15. — ^In  the  process  of  aliment  pursued  by  the  Dutchess  of  Gordon 
against  the  Duke,  mentioned  25th  February  1698,  one  Mrs  Kendal  being  ad- 
duced as  a  witness  to  prove  the  Dutchess's  mal-treatment,  the  Duke  objected^ 
That  women  witnesses  are  inhabile  nisi  in  casibus  quibusdam  exceftis,  whereof 
this  was  none,  as  in  crimine  perduellionis,  in  puerpenol  ISc.  And  Statuta  Robert. 
L  cap.  ^4.  Exclude  them .  totally,  and  so  does  P.>  Farinacwr  de  testibusy  seeing 
varium  ei  mUtakiU  semper  f^mina^  as  Virgil  has  it.-  a^#i  This  witness  had  de- 
dla^d  what  she  cOuU  say,  and  had  called  the  Duke  an  ill  husband,  which  was 
proditio  ustimmi^  and  partial  counsel :  So  at  most,  jthoogh  she  could  purge  her- 
«elf»  she  mu$t  be  only  adfnitted  €um  nUa,  Answered,,  Women  ar-e  habile  wit* 
messes  to  proif^  clandestine  acts  wherever  there  is  penuria  testium^  or  things  are 
Xxzrx^ctcd  intra privatos  parieiest  as  this  mal-treatment  was;  and  her  signify- 
mg  what  she  knew.i^  no  objection,  else  nobody  should  know  whom- to  cite  as 
witnesses  to  prove  any^poiat ;.  unless  they  have  instigated  or  advi&cd  the  process, 
and  offered  their  service.  Thc  '  Lords  repelled  both  the  objections,  the  witness 
puiging  herself  oi  maUce  and  partial  counseli  and  found  them  habile  witnesses 
in  such  cases.    See  Witness. 

Foil.  Dic.v.u  p.  394,     Fountainball,  %\  J-p-  jyjf  &  829,  v.  2,  p.  ^ 
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Cook  against  Johnston. 


Jean  Cook,  daughter  to  Mr"  Patrick  Cook  ministtr  at  Presfonpans,  having 
obtained  a  decreet  of  adherence  against  Johnston  of  Corehcad,  on  these  quali-^ 
fications  of  marriage ;  that  he  had  suited  and  courted  her  as  his  wife,  and  given 
hei  t^kene;  that  hf  had  cohabited  and  coil  versed  toge^iher  ibr  som^  time.  ^  man 
and  wife ;  and,  3/w,  That  she  had  born  him  children  which  he  had  owned. 
Of  this  decreet  he  raises  suspension  and  reduction,  on  these  reasons,,  irno^  The 
Commissaries  committed  iniqjuity  in  sustaining  these  quanfications  relevant, 
2J0,  In  finding  them  proved ;  for  the  material  witnesses  she  had  adduced  were 
only  women,  who  are  inhabile  in  law,  and  only  deponed  on  hear  says-^  arfo. 
He  offered  to-  prove^  that  during  the  time  she  pretended  to  be  married  to  him, 
she  was  guilty  with  another  man,  and  as  that  would  in  Jaw  dissolve  the  mar- 
riage,  though  it  had  been  formal,  public^  and  solemn^  so  HHich  more  must  it 
defend  him  from  adhering  to  or  taking  home  a  whore,  where  the  marriage  was 
only  inferred  by  stretches,.  presuraptienSf  and  occult  converse.  The  Lords 
thought  the  2d  reason  relevant,  and  would  not  put  him  to  raise  ar>  action  «f 
divorce  j  but  seeing  tins  might  be  obtruded  against  all  adherences,  .therefore 
they  repelled  it,  unless  he  paid  in  a  su^  ^^  ^^^  ^^^  ^^^  aliment  medio  ttrnpore^  and 


No  irj* 
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the  defence 
that  since  the 
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No  115.     to  carry  on  the  process,  and  condescended  on  the  penoo  he  oMtat,  with  c  r  (ir- 

. cation,  if  he  succumbed,  they  would  consider  the  infamy^  what  it  bhcvuvt  .u^ 
port,  if  it  be  found  a  calumnious  defamation. 

Fol.  Die.  r.  !•/•  394^    F^unt^inMi^  v.^.  /.  5^ 


No  114. 


Ko  115. 


1728.    November.  Lady  Kirkhouse  aj^ainst  Her  Husband. 

Cassis,  elder  of  -Kirkhouse,  in  the  year  1715,  ivts  attaint<«i -of  high  treason, 
and  his  estate  was  adjudged  to  his  son,  upon  this  medium^  that  it  being  a  tail- 
zied subject,  the  father  had  incurred  the  irritancies,  and  fiilkn  from  his  right 
before  his  rebellion.  The  Lady  Kirkhouse,  spouse  to  Kifkhouse  elder,  in  her 
contract  of  marriage  was  provided  to  the  liferent  of  loco  merks,  to  take  place 
after  her  husband's  decease  ;  but  after  the  fee  was  established  in  her  ^on,  havii^ 
insisted  against  her  husband  for  a  separate  aliment,  upon  the  bead  of  maUtreat*- 
ment,  she  not  only  obtained  her  son  to  be  made  liable  for  a  stpatate  aliment, 
but  likewise  upon  a  clause  in  the  act  62,  Parliament  t66i,  obtained,  that  the 
adjudgers  upon  the  estate  should  be  obliged  to  restrict  themselves  to  their  an^ 
nualients  during  the  legal,'  that  there  might  be  room  for  her  to  afiect  the  rents 
of  the  estate  for  her  aliment.    See  App£Moix« 

^  .  FoL'  Die.  v.i.f.,  394* 


BECT.    IV. 


Whether  the  Husband  bound  to .  pr oride  his  Wi&  in  a  Jeiutisre. 

.16&6.     December. 

JDr  BoaxHWicK's  Wife  iy^ainst  The  Doctor  Het  Husband. 

'In  a  pursuit  at  the  instance  of  a  wife  "against  her  husband,  concluding.  That, 

in  respect  he  had  married  her  very  young,  without  contract  or  advice  of  friends, 

and  got  i2,aoo  merks  of  portion  with  her,  and  had  now  deserted  her,  and  was 

now  dilapidating  his  fortune,  he  might  be  decerned  to  secure  a  liferent  to  her, 

and -provisions  to  her  children. 

The  Lords  found.  That  the  defender  could  not  be  so  decerned  ;  but  that 
.'the  pursuer  must  rest  upon  her  legal  provisions  of  terce  and  third. 

'Fol.  Die.  V.  1.  p.  394.     Harcarse,  (Contracts  of  Marriage.)  No  382.  p.  99. 
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1687.     November  ic. 

Creditors  of  Ogilvie  of  Ncwgrange  agaimt  Scott  of  Hetherwick. 

Scott  of  Hetherwick  having  in  his  contract  of  marriage,  disponed  his  lands 
to  heirs-male,  and  obliged  himself,  failing  sons  of  the  marriage,  to  pay  to  one 
daughter  8000  merks  at  her  age  of  sixteen  years ;  and  the  daughter,  after  hec 
mother's  death  without  a  son,  having  married  Ogilvie  of  Newgrange  without  a 
contract,  or  the  father's  consent,  the  husband's  creditors  arrested  the  tocher  in 
the  father's  hands,  as  falling  under  the  Jus  marki^  and  pursued  a  furthcoming. 

Alleged  for  the  defender  ;  That  the  provision  being  made  by  him,  with  a 
prospect  of  getting  fais  daughter  a  match,  it  must  be  liable  to  the  implied  con- 
dition of  a  tocher,  viz.  that  she  be  secured  in  a  jointure  i  especially  here,  where 
the  sum  was  not  assigned  by  the  daughter,  but  fell  by  the  marriage  under  the 
h\x%hznd^^s  jus  mariti^  it  ought  to  be  liable- to  such  rational  provisions  as  might 
2iave  been  demanded  and  agreed  to,  if  there  had  been  a  contract. ' 

Answered  for  the  pursuers ;  That  marriage  being  a  legal  assignation,  it  efiec^ 
$uaUy  transpoits  Xhe  tight  of  moveabler ;  and  the  wife  having  betaken  herself  to 
the  legal  provision  of  terce  and  third,  she  cannot  have  the  benefit  of  the  con« 
yentional^  so  the  right  of  the  8000  merks,  which  wjs  in  the  wife's  person, 
must  fall  under  the  husband's/ux  mariti ;  for  although  he  hath  no  estate  to  aSbrd 
her  a  jointure  out  of,  he  may  acquire  one,  and  utcunque  the  tocher  is  his,  even 
as  she  would  get  a  t;erce  or  third  though  she  had  no  tocher. 

The  Lords  considered  this  as  a  new  case,  and  found.  That  the  tocher  was 
due /to  the  husband;  but  that  it  was  liable  for  a  provision  of  jointure  to  the  wife, 
not  exceeding  the  annualrent  of  the  8000  merks,  in  case  she  was  not  otherwise 
secured  the  time  of  her  husband's  death ;  but  did  not  subject  any  part  of  the 
f^e  to  that  burden.  The  father  was  here  debtor  and  contractor ;  but  the  inter* 
Jocutor  may  be  drawn  to  the  case  of  wive's  having  no  parents  alive,  or  widows  j 
though  thi^  difference  would  appear,  that  a  wife,  at  her  own  disposal,  by  tnar- 
jying^  seems  to  pass  from  all  conventiona,!,  express  or  implied  security,  and  to 
betake  her  to  the  legale 
Fol.  Die.  V.  I.  p.  395.    Harcarse^  (Contracts  of  Marriage.)  No  387, /•  100. 

%*  This  case  is  reported  by  FountainhaH,  No  106.  p.  5892. 
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SECT,    v.- 


Relict  8  Aliment  till  the  term  ^fter  Her  Husb^md's  De^tfa. 

No  !I7       ^^6^-     February  i.  Coupzr  against^  Lady  Tofts. 

Although  a  defunct's  family  be  kept  in  bis  own  house  till  the  next  term  aftei 
his  death,  the  Lords  found,  That  the  relict  was  free  to  li¥e  where  she  pleased^ 
and  allowed  her  a  modification  for  her  entertainment  proportioned  to  the  life- 
rent proyi3ion,  though  she  liferented  an  annualrent,  the  paj^nKnt  of  which  com* 
menced  at  the.  next  term% 

Fol:  Die.  V.  X.  p.  395*    Siair. 


%*  GilmouT  reports  the  »ine  eaie  : 

1662.     January. 

Umquhile  Dame  Jean  Skeen,  Lady  Tofts,  being  infefk  in  an  annualrent  of 
2000  merks  out  of  her  husband's  estate;  and  she  having  nominated  Jean  Couper,. 
her  sister's  daughter,  her  executrix,  the  said  Jean  pursues  a  poinding  of  the  ground 
against  this  Tofts  and  the  tenants  of  the  ground,  for  paymcntof  the  bygoneaimual- 
rents,  resting  from  the  death  of  the  said  deceased  Tofts,  to  the  death  of  his  said  . 
relict ;  and  also  for  an  aliment  due  to  the  relict,  betwixt  her  hu»bafHi's  decease, 
which  -was  in  February,  and  the  term  of  Whitsunday  thereafter,  which  was  the 
first  term's  payment  of  the  annualrent, — It  was  alleged^  There  could  be  no  ali-  - 
ment;  iwo,  Because  the  relict  remained  not  in  familia  till  the  term,  but  by 
herself  lived  at  Edinburgh,  the  family  being  in  the  country. .  irf^,  If  any  alU 
ment  should  be  decerned  to  her,  it  should  deduct  pro  tanto  of  her  Whitsun- 
day*s  annualrent. — It  was  answered  to  the  firsts  1  hat  her  husband  ha^ng  died 
at  Edinburgh,  and  having  no  children  the  relict  could  care  for,  she  might  law-** 
fully  remain  at  Edinburgh ;  and  sdl  the  aliment  her  executrix  craved,  was  a  pro- 
portion of  the  annualrent  provided  to  her  by  her  contract  of  marriage. — To  the- 
sdcondy  it  was  answered,  That  till  the  term  of  payment  of  the  ajmualrent,  the 
relict  could  not  live  perquire  4  and  thou^  a  liferenter  of  the  lands,  dying  before 
Whitsunday,  vs  ill  not  get  aliment  of  the  moveables  till  the  term  of  payment  of 
her  liferent,  which  possibly  will  not  be  payable  till  Martinmas,  or  betwixt  Yule 
and  Candlemas  ;  yet  in  this  case  there  ts  a  vast  difference,  because  a  liferenter 
of  lands  dying  after  Whitsunday  before  payment,  at  Martinmas,  or  after  Mar- 
tinmas, her  executor  will  get  an  half  year's  rent,  she  dying  before  Martinmas, 
and  a  >^hole  year's  rent  dymg  after  Martinmas,  whatever  the  term  of  payment 
of  her  rent  be.  Whereas  a  liferenter  of  an  annualrent,  dying  betwixt  terms^ 
at  any  time,  her  executrix  will  get  nothing  of  the  annualrent  payable  at  the 
term  thereafter. 
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k  proportionnct  to  be  allowed  m  thfc  subseqticnt  term*S     No  117. 


February  i.— In  a  count  and  reckdning  pQrsued  at  the  instance  af  Jean 
Gouper,  executrix  to  Jean  Skeen,  Lady  Tofts,  her  mother's  sister,  against  th< 
Laird  of  Tofts»  it  was  alleged^  That  the  Laird  of  Tofts  could  have  no  modifica^ 
tion  for  her  aliment  after  her  husband's  death  to  the  next  term  ;  because  hei: 
defunct  husband  bad  a  family  in  the  Merse,  (with  whom  she  did  not  remain)  till 
Whitsunday  after  his  death,  who  died  in  January  before,  she  having  remaineit 
all  that  time  in  Edinburgh.— It  was  anstt^red^  That  her  husband  having  died  in 
Edinburgh,  and  there  being  no  children  betwixt  them,  sihe  might  very  well  re« 
main  at  Edinburgh  ;  and  for  entettainftfent,  she  craved  no  more  but  what  the 
Lords  should  modify. 

The  Lords  modified  a  proportion  of  what  she  was  provided  to  by  her  con* 
tract  of  maitiage,  which  being  2000  merks  yearly,  they  made  it  600  merks. 

And  it  being  tdlegcd^  Thil  this  600  merks  should  be  allowed  to  her  in  part 
of  payment  to  her  of  the  1000  merk«  which  was  payable  to  her  at  the  Whit« 
Sunday  after  her  husbiind's  death  ;  the  Lords  found  it  should  not  be  albwed  j 
for  at  what  time  soeVer  a  liferenter  of  an  annualrent  dies,  the  term's  annuaU 
rent  due  after  their  death,  will  t\6t  faill  to  the  liferenter's  executors,  but  to  the 
heir  ;  and  thei'efore  they  allowed  the  ntaintenance  till  the  first  term's  payment 
i>f  the  stiid  anmialrent,  who,  if  she  h&d  died  before  the  said  term,  her  execu^ 
tors  would  not  h&ve  gotten  ^e  annualrent. 

Qilmoury  No  30,  p.  23,  5^  No  25.  p.  20. 

^^^  See  Belshes  against  Belshes,  No  62.  p.  3873.  which  appears  to  be  the  same 

case  as  reported  by  Stair. 


1708.    January  ai. 
LoiU)  Justice-Clerr  and  his  Lady,  against  John  Hamilton  of  Bangour. 

Lord  Grange  reported  the  mutual  processes  betwixt  John  Hamilton  of  Ban- 
gour,  and  the  Lady  Whitelaw,  and  my  Lord  Ormiston,  Juslice-Clcrk,  now  her 
liusband  Sir  William  Hamilton,  Lord  Whitelaw,  granted  a  bond  for  L.  7000 
Sterling  to  his  Lady,  failing  heirs  of  his  own  body.  She  pursues  a  .constitution 
of  this  debt  against  Bangour,  who  repeats  a  reduction  of  it  on  these  reasons, 
im$,  It  is  null,  because  though  it  bear  witnesses  inserted  and  subscribing,  yet 
it  is  ottered  to  be  proved  by  tliese  witnesses  oaths,  that  the  paper  was  presented 
to  them,  folded  up  to  the  very  doquet  and  signing,  and  they  saw  nothing  above 
the  said  Lord  Whitlaw*s  subscription  ;  so  that  it  might  have  been  a  half  sheet 
of  blank  paper  for  cthem ;  and  there  was  a  marginal  note  to  which  they  are 
made  to  be  witnesses,  and  yet  saw  it  not ;  and  if  this  practice  were  once  allowed, 
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1 1  oi  ^jjej^.  th^e^  design  of  that  excellent  bw,  act  25161,.  1696^  declaring  all  blank  Writs, 
either  in  whole,  or  in  any  substantial  parts,  null  after  that  act,  would  be  frus- 
trated ;  and  therefore,  my  Lady  Ormiston  ought  to  prove  that  her  name  was 
standing  filled  up  at  the  time  of  the  witnesses  subscribing  ;  and  they  ought  to 
be  examined,  if  they  saw  any  writing  on  the  paper  above  my  Lord  Whiteldw*^ 
subscription  ;  a  subscription  necessarily  requiring  soniething  svpra  scriptum ; 
and  if  this  strange  method  of  concealing  the  wfcole  writ  be  once  allowed,  then 
the  law  of  death-bed  is  overturned,  as  also  all  reductions  ef  bankrupts  deeds  on 
the  act  of  Parliament  i6ai,  or  ex  capke  inhibiiionis ;  for  tbc  creditor's  or  re- 
ceiver's name  may  be' left  blank  at  subscribing,  and  filled  up  either  on  death- 
bed, or  after  he  is  broke  or  inhibited,  though  it  bear  a  date •  anterior  to  all  these 
three  cases;  neither  does  its  being,  holograph  solve  the  matter,  ferthatpmves 
not  its  date  against  the  heir  ^  and  though  the  Romans  used  caution  enough  in 
cancelling  their  substitutions  wrote'  in  ultima  cera^  yet  the  law  expressly  requir- 
ed the  filling  up  of  the  heir's  name  in  the  testament,  in  presence  of  the  witnes- 
ses  adhibited. — Anrwtni^  They  oppooed  the  bond;  all  written  unico  coniextUy 
wherein,  by  ocular  inspection,  there  is  Mot  the  teast  vestige  or  appeaTtfnce  that 
ever  there  has  been  a  blank ;  and  for  the  marginal  note,  beiivg  of  no  moment; 
they -pass  fromir,  and  so  utile  per  tnutiie  non  vitizUur  ;  and  it  were  a  new  para* 
doxical  doctrine  to  require  that  witnesses  should  see*  or  know  the  contents  of  the 
I>aper  they  are  called  to*  It  is  true,  a  witness  is-  so  far  concerned  to  think  he  is 
not  called  to  attest  a  treasonable  writ,  and  for  that  he  relies  ort  the  probity  and 
fidelity  of  his  employer.  2do^  In  all  instruments^  of  notaries,  such  as  sasines,  inti^ 
mations,  &c.  the  contents  and  heads  of  the  writ  must  be  read  or  explained  to 
the  witnesses  ;  and,  3^/0,  By  the  law  of  England,  a  writ  is  not  probative  till 
the  witnesses^  if  in  life,  make  affidavit  on  the  verity  of  the  deed  i  but  with  us, 
a  writ  formally  subscribed  before  witnesses,,  become^i^jo  tnomefito  from  delivery, 
©r  its  dispensing  therewith,  a  valid  obligatory  writ,  and  all  is  presumed  solemni^ 
ter  actum  in  favour  of  the  deed,  unless  improved  or  reprobated  by  some  known 
nullity  in  law ;  and  therefore,  unless  Bangour  will  offer  positively  to  prove,  by 
the  witnesses  inserted,  that  it  was  blank,  either  in  whole  or. in  part,  when  they 
subscribed  it,  the  writ  subsists  as  a  good  and  com!plete  deed  ;  and  it  were  a 
dangerous  and  unheard  of  presumption,  to  suppose  it  null  and  blank  because 
of  the  folding  up,  unless  the  creditor,  receiver  of  it,  prove  it  was  then  actually 
filled  up  >  for,  to  transfer  the  onus  frohandi  on  the  receiver  were  to  shake  and 
unhinge  all  the  securities  and  settlements  of  Scotland,  which  stand  upon  this 
firm  basis,  They  are  good  probative  writs,  except  you  convel  and  redargue  them 
by  some  known  nullity  in  law ;  and  the  onus  probandi  lies  on  the  proponer, 
alleganti^  incumbit  probatio  ;  and  writs  must  not  depend  upon  such  uncertain- 
ties, as  it  may  be,  it  was  blank  in  whole  or  in  parf,  unless  there  were  an  act  of 
Parliament  made,  that  witnesses  shall  not  subscribe  a  deed  until  they  first  read 
or  know  the  contents  thereof.— if<r//i> J,  That  heirs  may  be  easily  defrauded,  if 
a  tolded  paper,  concealing  all  the  writ  above,  shall  be  sustained  in  favour  of  a 
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wife  ;•  for  wherji^  she.  hasgot.the  ascendant  over  her  husband,  it.  Is  easy  for  him  fj^Q  j 
to  leave  it  blank  when  he  adhibits  the  witnesses,  and  fill  it  up  long  after.  And 
all  laws  glow  gradually,  as  the  cunning  inyfcntions  of  men  increase  to  elude 
what  was  law  before  ;  for  then  new  antidotes  must  be  invented  for  new  frauds^ 
and*  deceits  «et  on  foot  to  disappoint  former  1  ws»  especially  m  re  domestica^ 
where  the.  Uanditia  and,  suggestions  of  a  wife;  may  prevail  very  far.— — ^The 
Lords  repplled  the  nullity,  and  sustained  my  Lord' Wlaiitclaw's  bond  tp  his  Lady, 
not^ithstaj^ding  the  writ,  was^cove^ed  si^d-  folded,  down  when  the  witnesses  sub« 
scribed  it ;  and  found  it  not  relev^mt  esto  it  were  true,  and*  refused  to  examine 
them  thereupon  I  unless  it  were  positively;  ofiered"ta  be  proved  that  it  was  theti 
blank,  either  in  whole- or  in  part.'--T-T^e  x^^/aij  reason  of  roductionwds.  That 
^e  biqds  his^  heirs  ,aad  successors,  and  not  himself^  wfacreas,'by  an<  express  title  in 
the  comptioa  Ikw^  all  oblations  must  begin-  adefuncto^  othtxyfi^  ncf  pro^uht,  nee 
obsttfU  barcdibus^  .3/io,.Tbis  being  a  mov^Wc  bond,  and  granted  stante  matrix 
ffioni^j  it  Jure,  mariti  rcc\jirved  to  Xht  husband,  and  could  not  subsist  inr  her  per^ 
son,  as  Newton  observes  was. decided  ia  January  1682^,  Telfer  r©;i^^j, Campbell, 
No  53*  p.  5836. ;  and  \yas  so  found  before,.  9th  JFebruary  1677,  ^^^  Golling- 
ton  sonira  Tenants  of  Invert;^ le,  No  5D.  p,  5828. ;  and  13th  July  1678,  Nicol? 
spn  c^/i^r/i  Inglis,  No  52^.  p.  5834. — ^nsweredi  That  subtil ty. of  the  Roman  law^ 
making  an-  obligation  necessarily  to  commence  at  the  defunct,  was  repudiated 
by  »tiic  later  conbtitutions,  as  a  groundless  ceremony  ;  and  a  renunciation  of  the 
Jus  mariti  to- Siccf^sct  ^tvi  devolve  again  upon  the.  husband,  though  advanced 
for  ^  while  tamr  magm  conatu  ep  baatu  by  our  advopates,  primi  ordinis^  as  my  Lord 
Dirleton  speaks^  voce  ALiMfiNT,.  is.  now  laid  aMdej  and  it  is  generally  acknow« 
ledged,  that  paction  will  over-rule  it,  that  it  shall  not,  like  water  cast  up  a 
hill,  recur  back  again ;  but  if  Bangour  subsume,  this  bond  was  revoked  by  my 
Lord  Whitelaw,  the  allegeance  will  be  good.— The  Lords  repelled  the  z^- 
€and  reason.— The  third  was,  That  this  bond  was  extinct  by  confusion,  in; so  far  as 
my  Lady  was  a  vitious  intromitter  with  her  husband's  goods,,  and  so  -universally 
liable,  at  least  to  extmguibh  her  own  debt. — Answered^  into.  By  her  contract  of 
marriage  she  had  right  to  a  share  of  her  moveables.  2^0^  Any  intromission  she 
had  was  necessary  custodies  causae  ^ti'6,  This  was  only  competent  to  a  creditor* 
4/a,  The  Lady  Housbill  was-  confirmed  executrix  ta  her  brother,  from-  whom  she 
has  right ;  and.  this,  purges  vitious  introinissioa — Replied^  ConfirmJitio»  can  ne- 
ver defend  here,  because  there  is  a  fraudulent  superintromission  concealed,  and 
not  given  up  in^  the  inventory^  as  both  Hope  in  his  larger  and  lesser  practics, 
and  Spottiswood,  vode  £x:£Cutors,  observes ;  and  the  hdr  is  a  creditor  qt0ad  his 

relief  of  moveable  debts^ ^The  Lords  found  tije  confirmation  purged  the 

passive  title  of  vitious  intromission,  being  before  citation  in  the  pursuer's  pro- 
cess y  and  that  the  concealing  and  superintromitting  made  only  place  for  a  da- 
tive dd  omissa. 

1708^  November  id— Lof^^^  ^jlange  reported  John  Hamilton  of  Bangour 
eontra  Lord  Whitelaw's  Re2|  0^fi  Lady  Ormiston,  of  which  cause  see  more 
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I9d-Itfi#     ittheaiiBt'Jahttary  1708.    The  Lady  now  irrsistid  on  another  conclusion  of 

her  -summons  against  Bangtfnr,  for  hhpteraetirin^  that  clause  iii  her  contract  of 
•  tntrth^t,  wheniby  Whitelaw  tras  bound  to  pt'ovidc  her  to  the  Kfertftt  of  L.  200 
':  Sterling/  as  the  annualrent  oif  66 fioo  merk^.  Aileged  absolvitor ;  bfcteause  pos- 
terior to  the  said  contract  of  marriage  my  Lord  WhitelaW  hid  granted  her  a 
bond  for  L.  7,000  Sterling,  which  behig  ^in^s  included  sub  se  mihortm  summatn^ 
.  and  must  be  understood  to  hz  irt  lieu  and  full  satisfaction  of  all  prior  obliga- 
tions ^  for  law  never  presumes  a  donation,  where  thefe  is  a  debt ;  bbt  on  the 
contrary,  neffio  prasumitur  dondre  nee  rei  tua  jacturam  faeere^  especially  where 
the  deed  is  in  favours  of  a  wife^  and  to  the  prejudice  of  an  heit,  whom  law 
}>resunie*s  the  defunct  gravare  as  little  as  he  can,  and  this  agrees  to  the  constant 
uniform  practice  of  our  decisions,  as  is  to  be  seen,  4th  February  1623,  Guild  contra 
Giiild,  voce  Implied  Dicharge  and  Renunciation  ;  11th  Nov.  1624,  Wallace, 
voce  Writ  ;  and  24th  February  1632,  Kinmaird,  No  40;  p.  5469. ;  and  in  Pre- 
sident t^ewton,  27th  Nov.  1685,  Robertson,  voce  Presumption;  i6th  Not. 
1682,  Tlic  Children  of  Walter  Law,  Div.  11.  Sec.  i,  b.  /. ;  and  2d  Febru- 
ary 1686,  Selkirk;  voce  Presumption  ;  in  all  which  cases  and  iriany  others,  the 
brocard  debitor  non pretsumituf  donare.^vis  sustained,  and  any  posterior  deeds 
were  abscribcd  in  payment  and  satisfaction  of  the  first  debt.  Answered^  If  my 
Lord  Whitelaw,  a  very  eminent  lawyer,  and  nice  in  the  framing  of  clauses,  had 
designed  the  L.  7,000  bond  to  be  in  implement  of  his  prior  oblrgcment  for  the 
liferent  jointure,  he  would  have  certainly  expressed  it  So  ;  and  it  must  be  a  do- 
native ^^r  se  without  regard  to  her  contract  of  marriage,  because  in  the  last  hd 
binds  his  heirs  whatsomever,  and  in  the  L.  7,000  bond  only  his  extraneous  heirst 
not  of  his  own  body  j  and  since  that  bond  he  purchased  houses  and  stabfcs,  and 
took  the  rights  and  securities  of  them  to  her  in  liferent,  which  implies  he  de- 
signed that  she  should  bruick  and  enjoy  her  liferent  over  and  above  that  dona- 
tive. The  Lords  thought  if  that  brocard  of.  debitor  non  preesumitur  donate 
took  not  place  here,  it  could  never  take  place,  seeing  it  was  between  an  heir 
who  was  favourable  in  law,  and  a  relict  who  beyond  her  legal  provision  of  a 
ratianabilis  tertia  is  not  very  much  to  be  favoured,  law  having  restrained  dona- 
tions inter  Vfrum  et  uxorem ;  and  therefore  found,  by  plurality  of  votes,  that  the 
L.  7,000  Stirling  bond  was  presumed  to  be  in  satisfaction  of  the  liferent  provi- 
sions in  the  contract  of  marriage,  and  fully  implemented  the  same,  as  being 
hiore. 

1709,  'January  15. — ^1n  the  mufud  actions  oft  n>€intioned  rtr^r^,  betwixt  Ha- 
milton of  Bangour  and  the  Lady  Whitelaw,  the  Lady  insisted  for  alimenting 
thefartiily  from  the*  time -of  her  husband's  decease  in  Decctrtber  1704,  to^thc 
Vyhitsunday  thereafter,  being  fivie  mo¥\ths  and  tome  nu^re,  for  which  she  ci-av* 
ed  L.  200  Sterling  to  be  modified.  Alleged  for  Bangour,  That  the  foundation 
of  this  practice  to  aliment  the  family  out  of  the  defunct's  means  till  the  next 
term,  was.  founded  on  this  principle  of  natural  equity,  ttidt  they  had  not  whcie- 
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with  to  defrajr  the  c^g^  tijU.  tl^  jointure  existed,  and.  became  due,  which     No  1 1 8r 

was  oot  till  the  next  term  ;  but  where  they  had  a  fund  and  stock  flowing  from 

the  husband  whereon  to  subsist  themselves,  that  reason  ceased,  and  so  they 

could  claim  no  aliment,  which  was  the  present  case  ;  for  my  Lord  Whitelaw 

had  given  her  a  bond  for  L.  7,000  Sterling  ;  and  though  it  was  not  due  till  the 

term  after  his  decease,  yet  it  was  a  sufficient  fund  to  afford  her  credit  to  main- 

tain  hew lf>  wA  Ker  own  j)eculiar  servan,ts  to  th«  term ;  however  my  Lord 

Wbitdaw*3  execulory  flftight  be  .liable  to  aliment  his  own  servants  till  the  next ; 

but  hiaJUdy  bfing  full  bonded,  could  crave,  nothing;  and  seeing  the  Lords 

had  fbuad  this  bond  was  'm  place  of  her  jointure,  and  s|ie  could  not  claim  both, 

by  the  same  rule  it  behoved  to  stand  for  her  claim  of  ahment  till  the  next  term, 

as  well  as  fiit  her  jcdnture^seeiiafg  debitor  njm  prafun/^twr  donare.  Afismered^  This 

defence  was  new^oqtfinie ;  £br  if  this  beld,  then  a  relict,  who  had  been  married  to 

a  finmifir  bufiband,  vid  hsd  a  jjointiire  by  him,  might  be  d^nifed  an  aliment,  because. 

youc9i)  midntftiii  yourself  oi)  your  fir$t  husband's  jointure.     2^0,  This  can  be. 

obtffu4Qd  agiaioflt  an  h^ifes&of  lan^^,  when  she  becomes  a  widow;  you  can 

crave  n>.alimi»)t  to  the  term,  for  you  have  lands  in-  property,  by  which  yoij 

can  -  conapetsatly  ma'mtain   ypur^lf.     3^/(7,  Where  the   contract  of  marriage. 

proYides  the  half  of  the  tocher  tp  return  to  the  wife  in  case  of  no  bairns  |^o- 

created  of  th^  macriage,  or  gives  her  the  half  of  the  conquest,  in  that  event, 

v^U  any  body  say^tbat  this  wtU  debiir  ber  from  seeking  the  a|iment  of  the  fa- 

miiy  till  tbe  next  term,  thaugb « sb^  bav?  Qiore  tban : suflScient  fond  ftom  hei? 

bual^^iidt^o  lire  upon  till  tted  tvme>    R^Iwd,  A  widovv  having  a  liferent  by  a 

foxmer  huahaiid  cannot  be  denied  .an  aliment,  because  her  jotntura  is  uncertain, 

d$pendiBg.an>£er  life ,  and  if  she  die  before  the  term,  she  and  it  end  together ; 

btft  wbfire  sbe.  hM  a  stock  10  money,  there  is  no  reasion  that  either  her  bus- 

bwd's  bdr 0r. executor  be  burdened  with  ber  aliment.     Will  any  Judge  giv^i 

iM):  »pp9cef)t  heiF  ftUmefkt,  if  it  be  io^ructed  that  tpe  has  aliunde  to  oiaintaia 

bijEo^;  and  ew n* tt>  h^re,  in  relicts.    Tse  Lohps,  by  plurality,  repelled  tlje 

defence,  and  found  an  aliment  doe,  notwichstandingof  her  L.  7,opo  Sterling 

bond.    The  neiLt  que^pn  Wft$9  w^at  it  should  b^?  and  the  Lord^  made  her 

liferent  prpvisipi;!  the  rule;  and  finding  her  jt>inture  was  L.  aoo  Sterling  per 

annui^,  they  modified  the  alimenting  of  the  family  for  five  months  and  a  ha^  . 

to  }Li.  \qo  St^rljOg^    The  I^dy  ba4  piovied  by  her  chaplain,  and  other  servants 

in  tbe^  hoja94^«'^h^(  ^  bad  ^otuftlly  expended  the  aliment  on  the  family  till  the 

iie^c  ter^i.     T^e  coQ^mo^  de&qpe  used  to  be   proponed  ag^i^st  this  aliment,   , 

wa$  omitted  by  Biangcur,  vyh,  Ypu  can  b^ve  i>o  claim  for  alin;ienting,  because   - 

there  Wj9S  su^ici^nt  provifiiojo^  lai4  in  trO  serve  the  hpiise  till  the  pe&t  term,  ^t  ~ 

ka^t,  to  dipji^ini^b  the  ^K)difica^ion  and  make  it  less,  such  as  provisions  of  meaj,   . 

mnlti  coals^  j&c.  which  might  furnish  the  family  pro  tantOj  tdl  the  next  term  ; 

^r,  2Ja,  You  ii^trcypc)itted  with  ^  much  money  lying  beside  the  defunct  as  might  c 

defray  the  expense,  though  Uiat  mao^y  tni^  havje  been  exjmide^t^  thcio.^- 
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No  1 1 8*     neral  charges  and  mourntngs,  which  require  present  money ;  Und  If  so/it  would 

not  be  deducted  off  the  alimeirt. 

foL  Die.  V.  J.  p.  395.     FountAinball^  v.  7.,  p.  421.  462;  tff  480. 
^**  Forbes  reports  the  same  case. 

In  the  process  Rt  the  instance  of  the  Lord  Justice  Clerk  and  his  Lady, 
against  John  Hamilton  of  Bangour,  the  puHBuer  insisted  for  payment  of  L.  200 
Sterling,  as  the  aliment  of  Sir  William  Hamilton's  family,  due  to  the  Lady 
from  his  death,  to  the  first  term  thereafter,  wheQ  l^er  liferent  provision  did 
commence. 

Alleged  for  the  defender.  Whatever  might  be  pretended  for.  the  servants  left 
in  Whitelaw's  family  at  his  decease,  no  aliment  could  be  due  to  the  Lady 
and  her  necessary  servants;  because,  she  had  a  S(eparate  furovisidn  from  the 
defunct,  viz.  the  L.  7000  Sterling  bond,  whereof  ^tVi-  cessit  at  his  death,  which 
was  .a  sufficient  fund  of  credit  to  aliment  herself;  and  aliment  supposeth 
a  previous  iaecessity  in  the  person  to  be  alimented  in  all  cases*  >  So  an  heir 
.cannot  pretend  to  an  aliment  from  the  liferenter,  if  <he  have  a  separate  estate ; 
nor  children  from  their  parents,  if  they  can,  by  their  employments,  or  other* 
wise,  sustain  themselves ;  yea,  -a  relict  provided  to  a  liferent  of  lands,  will 
have  no  aliment  from  the  heir,  to  the  term  of  payment  of  the  rents.  No  117.  p. 
5908,  observed  by  Gilmour,  For provisio ^mims  toUit provisioriem  legis-i  ^^d  the 
maxim,  nemo  alitur  de  praterito^  goes  upon  this  -  foundation  in  law,  that  none 
ean  claim  aliment  .who  have  of  their  own.  ado.  As  the  Lords  have  foundt 
i6th  November,  in  this  same  cause,  that  the  L.  7000  Sterling  ^bond  is  imput- 
able in  satisfaction  of  the^  liferent  provision,  ix,  milst  likewise  be  ascribed  to 
extinguish  the  aliment )  because,  debitur  non  pr^sumiinr  donare^  takes  -place 
against  impUck,  as  well  as  express  obligements ;  and  the  aliment  coming  only 
in  place  of  the  liferent  -pvovision  to  ^the  tenXL  -subsequent  to  the  husband's 
death,  is  extinguishable  in  the  same  manner. 

Answered  for  the  pursuers,  Aliment  doth  not,  in  all  cases,  presuppose  neces- 
sity in  t^e  person  to  4>e  alimented ;  for  a  husband  js  bound  ex  officio  during 
the  marriage,  to  aliment  his  wife,  though  she  hath  a  reserved  pecuiiwn  of  her 
own  sufficient  for  her  maintenance;  an  h^ness  has  right  to  -idknem  till  the 
next  term,  off  her  husband's  heir;  though  she"  4iath  k  dxaA  b(  4:i«dit ;  a  wife 
will  have  right  to  an  aliment  afiier  the  death  of 'her  second  husband,  albeit 
her  jointure  by  the  first  would; supply  her  ncJcessity  in  that  interval;  and  the 
same  tie  that  is  upon  the  husband  to  maintain  his  wife,  during  the  standing 
of  the  marriage,  contirfufes  by  our  custom  rill  the'iiext  terih,  for  till  then  the 
family  is  not  understood  to  be  dissolved.  7,do,  The  Lords  presiitiied  Hie  bond 
to  have  been  granted  in  place  of  the  provision  in  the  contract;  'because.  Sir 
William  HamiltoB,  at  the"  date  of  thetond,  knew  himself  to  be  under  such 
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a  former  obligement ;  but  he  could  not  then  have  in  his  view  an  obligement 
which  did  not  exist,  and  was  so  casual  as  that  it  might  have  never  existed  by 
his  surviving  his  Lady,  or  living  till  the  day  before  the  term. 

The  Lords  found  an  aliment  due,  and  modified  L.  100  Sterling  to  the  Lady 
for  maintenance  of  the  Lord  Whitelaw's  family  from  the  14th  December  1704, 
to  Whitsunday  thereafter.    See  Obligation.    Prescription,     Process. 

Forbes^  p.  310. 

♦^*  Li  this  cause,  a  point  was  determined  relative  to  the  funeral  expenses 

of  the  defunct.    See  No  2.  p.  4981. 


No  118. 


1712.     yune  20. 

IsoBEL  MoNCRiEFF  and  her  Husband  against  Catharine  Monypennt, 

Lady  Sauchope. 

George  Moncrieff  of  Sauchope,  in  his  contract  of  marriage  with  Catha- 
rine Monypeimy,  obliged  himself  to  infeft  her  in  a  liferent  yearly  annuity 
of  eight  chalders  of  victual,  to  be  uplifted  betwixt  Yule  and  Candlemas  furth 
of  his  lands,  beginning  the  first  year's  payment,  betwixt  the  first  feast  of 
Yule  and  Candlemas  after  his  decease.  George  Moncrieff  having  died  No- 
vember 15th  1707,  Catharine  Monypenny,  his  relict,  craved  an  aliment  to  be 
modified  to  her,  from  the  19th  November,  till  Candlemas  thereafter. 

Alleged  for  Isobel  Moncrieff,  the  husband's  executrix,  No  aliment  can  be 
allowed,  because,  aliment  to  a  relict  till  the  next  term  after  her  husband's 
decease,  is  indulged  only  when  she  hath  neither  immediate  access  to  her 
jointure,  nQr  a  fund  of  jcredit,  that  she  may  not  be  left  to  live  upon  the  air ; 
as  when  her  liferent  is  provided  by  way  of  annualrent,  in  which  case,  if  she 
happen  to  die  betwixt  terms,  or  before  the  first  term  of  payment  of  her  join- 
ture, she  gets  nothing  at  all ;  and  seeing  that  may  fall  out,  no  person  will 
credit  her  in  prospect  of  her  jointure ;  which  reason  for  an  interim  aliment 
ceaseth  in  this  case,  where  the  relict's  security  in  a  liferent  annuity  out  of 
certain  lands,  afforded  her  a  fund  of  credit  immediately  after  her  husband's 
decease ;  seeing,  whether  she  survive  Whitsunday  or  Martinmas  or  not,  she 
has  still  right  to  less  or  more  of  her  jointure.  This  distinction  seems  to  be 
established  by  a  solemn  decision  interminis,  Couper  contra  L.  Tofts,  No  1x7. 

p.  5908. 

.  Answered  for  the  Relict.     There  is  no  solid  difference  betwixt  a  liferent 
provision  of  annualrent,  and  a  liferent  provision  out  of  lands,  where  the  pro- 
vision doth  not  commence  till  the  first  term  after  the  hushand's  death.     For, 
here  lies  a  necessity  of  an  alimentary  provision  medio  tempore.     Whether  the . 
liferent  be  due  the  next  tenn  after  the  husband's  decease  or  not,  by  the  re- . 
Vol.  XIV.    ^  33  G 


No  1 19. 

A  relict  pto- 
vidtid  to  an 
an  :uit7  to  be 
uplifted  be- 
twixt Yule 
and  Candle- 
mas  after  her 
husband's 
death,  was  al- 
lowed a  sum 
for  her  ali- 
ment from 
her  husband's 
death  till  the 
coxDHience* 
ment  of  the 
annuity. 
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"*  lict'8  living  till  then,  or  dying  before ;  or  whether  she  have  a  fund  of  credit 
or  not,  aliment  is  due  to  her  by  a  general  rule,  and  not  in  particular  cases 
only»  So  that  she  is  entitled  to  an  interim  aliment  by  a  general  rule,  where- 
by a  relict,  having  a  jointure  by  a  former  husband,  or  being  proprietor  of 
lands  as  an  heiress,  hath  right  to  such  an  aliment ;  which  proceeds  rather  up- 
on tlie  motive  of  natural  obligation,  than  that  of  mere  necessity.  As  to  the 
objected  practick,  it  makes  for  the  relict,  since  there  aliment  was  decerned  not 
to  be  allowed  in  the  next  term*s  rent. 

The  Lords  modified  a  sum  to  the  relict  for  her  aliment  from  her  husband's 
death,  till  the  commencement  of  her  jointure#. 

Forbes^  p.  6oi  ^ 


^713-    >'y  15- 

The  Creditors  of  Robert  Scott  of  Harden,  and  Jean  Kerr,  his  Relict, 

Competing. 

No  1 2a.  ^  g  competition  betwixt  the  Lady  Harden  and  her  decensed  husbaiui's^ 

creditors.  The  Lords  found,  that  the  extent  of  the  Lady's  jointure  i$  not  to 
be  the  rule  of  alimenting  the  deflinct's  family  till  the  term  after  his  deaths 
but  the  quality  of  the  person,  and  condition  of  the  family  left  by  him. 

FoL  Dic.v.  1.  p.  395.     Forbes^ p.  703.. 


No  121. 


1737.    November  18.  Mary  Bos  well  agaitist  David  Bos  well.  . 

How  much  is  to  be  allowed  to  die  relict  for  aliment  till  the  term  is  arbi* 
trary,  according  to  circumstances :  The  jointure  is  not  the  rule ;  nor  was 
a  separate  aliment  found  to  be  the  rule,  which  she  had  complied  with,  rather 
than  live  with  her  husband  j  but  in  respect  of  the  circumstances  of  the  estate, 
the  Lords,  in  the  present  case,  allowed  her  only  a  proportion  of  the  separate 
aliment,  unless  she  show  cause  from  the  circumstances  of  the  heir  for  a 
larger  allowance. 

Fd.  Die.  v..  i;  p.  39^. 

a 

*^*  C.  Home  reports  the  same  case: 

By  contract  of  marriage  betwixt  Andrew  Boswell  and  the  said  Mary,  he 
provided  her  in  the  equal  half  of  his  estate,  which  was,  in  whole,  about  120a 
merks  a-year ;  as  also  to  the  mansion-house,  yards,  &c.  which  she  accepted, 

*  in  full  satisfaction  of  all  terce  of  land,  third  part  of  moveables,  and  others 

•  whatsoever,  that  may  befal  to  her,  by  and  through  her  husband's  decease, 
^  in  case  she  survive  and  outlive  him^  except  her  abuilziements^  oraam£nts» 
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^  and  third  part  of  the  moveables  of  their  house,  for  the  time,  which  are  here-      No  1 2  u 
*  by  disponed  to  her/  &c. 

Some  yeara  before  the  dissolution  of  the  marriage,  Andrew  separated  from 
his  wife,  and  gave  her  an  aliment  of  200  merks  yearly ;  who,  upon  her  hus- 
band's decease  in  February  1736,  insisted  against  his  heir  for  an  aliment  to 
the  next  term,  which,  die  contended,  should  be  proportioned  according  to  the 
liferent  iMrovided  to  her  by  the  contract,  zdly^  She  claimed  the  third  «hare  of 
the  moTeables,  including  the  heirship. 

Pleaded  for  the  heir,  to  the  first :  That  the  rule  of  modifying  the  aliment 
ought  not  to  be  what  the  pursuer  is  to  have  of  liferent  in  her  viduity,  but 
wlmt  she  had  from  her  husband  during  the  marriage;  for  that  the  time  of  ali- 
no^enting,  from  tke  husband's,  death  to  the  first  term  after,  is  considered  to  be 
the  same  as  alimenting  his  £unily ;  consequently,  the  aliment  ought  to  be 
suitable  to  what  was  then  allowed  her :  e.  ^,  If  die  had  been  married  to  a  man 
of  great  estate,  and  had  only  been  provided  to  a  small  liferent,  the  modifica- 
tion of  her  aliment  would  have  been  suitable  to  what  she  would  have  had 
while  in  her  husband's  family ;  and,  by  the  same  rule,  it  ought  to  be  lessened, 
-v^^ien  her  husband's  circumstances  were  such  as  made  him  incapable  to  give 
her  an  aliment  suitaUe  to  the  extent  of  her  liferent ;  or,  suppose  the  case, 
which  many  times  fidls  out,  that  a  husband  has  but  a  small  free  estate,  and 
that  his  widow,  by  his  death,  comes  to  a  liferent  much  more  in  value  than  the 
yearly  firee  rent  he  had  to  live  upon,  it  would  not  be  reasonable  she  should^ 
have  an  aliment  suitaUe  to  her  husband's  circumstances  in  her  viduity ;  so\ 
that  the  rule  ought  to  take  place  here,  surrogatum  sapit^  fitc, ;  more  especially* 
as  the  defender  has  nothing  to  maintain  himself  out  of  the  estate,  the  annual- 
rents  of  the  debts  thereon  being  more  than  exhausts  the  full  half  of  the 
rents. 

To  the  second^  it  was  answered  ;  That,  in  provisions  to  wives,  it  has  been 
always  considered  as  a  doubtful  point,  whether  heirship  was  understood  ex- 
cluded, or  included ;  and  therefore  it  has  commonly  been  in  use,  far  remov- 
ing this  doubt,  to  express  in  the  deed,  Tliat  heirship  was  includ/ed  in  the  pro- 
vision, when  it  was  designed  that  these  should  go  to  the  widow ;  which  not 
being  done  in  this  case,  creates  a  presumption  they  were  not  intended  to  be 
included;  and  which  ought  the  more  especially  to  hold  here,  seeing  this  pro- 
visicBi  is  given  as  a  part  of  the  third  of  the  moveables  to  which  she  would 
have  had  right  jure  relicta^  if  she  had  not  been  excluded  ,  and  so  the  third 
must  be  understood  to  be  of  the  same  nature  and  kind  of  moveables  which  she 
discharged. 

Replied  for  the  relict :  That  the  aliment  allowed  her,  while  she  lived  sepa-- 
rate  from  her  husband,  can  be  no  rule  for  proportioning  the  aliment  now 
claimed ;  because,  while  he  lived,  he  had  himself  and  a  separate  family  to 
maintain.     Besides,  there  might  be  many  other  reasons  for  giving  a  scrimp 
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Upon  the 
death  of  the 
husband,  the 
relict's  father, 
is  noi  entitled 
to  retiin  the 
tocher  for  the 
•Ument  which 
he  has  given 
her,  till  the 
next  term, 
hut  may  re- 
taio  it  till  she 


allowance  to  his  wife  during  their  separation,  and  which,  for  peace  sak^,  she 
might  be  willing  ^to  accept ;  but,  as  that  ended  as  soon,  as  the  marriage  dis- 
solved, the  relict,  of  course,  falls  to  be  alimented  by  the  heir,  to  the  next 
term  that  her  liferent  commenced,  according  to  her  station ;  for  asoertainia^ 
whereof,  there  can  be  no  better  rule  than  to  make  it  correspond  to  the  liferent- 
provisions  to  which  she  is  entitled  in  the  event  of  her  surviving  her  husbands 
Nor  is  it  any  objection.  That  there  are  considerable  debts  owing  by  the  de- 
funct ;  seeing  the  aliment  due  to  the  relict,  till  the  first  term  after  the  hus-. 
band's  death,  is  as  Just  and  onerous  a  debt  as  any  other ;  and  the  estate  can- 
not but  afford  it,  seeing,  by  the  husband's  death,  the  expense  of  him  and  his^ 
separate  family  ceases.     And,  with  respect  to  the  heir^ip,  that  point  was  set^ 
tied  in  the  case  betwixt  Lady  Kinfawns  and  Mrs  Lyon,  12th  J^dy  1734^ 
voce  Presumption.    Nor  is  it  of  any  importance,  that  the  contract  does  not' 
bear  heirship  included ;  for,  it  may  as  justly  be  argued,  that,  as  it  does  not 
bear  heirship  excluded,  it  was  designed  she  should  have  the  third  of  the  house- 
hold plenishing,  as  it  stood  at  the  time  of  the  hus1)and'8  decease.    And  it  is  a- 
mistake  to  say,  that  the  provision  is  given  as  a  part  of  the  third  of  moveables, 
to  which  she  would  have  had  right  ^r^  relicta ;  for  she  gets  not  a  share  there- 
of but,  in  place  of  it,  and  other  provisions  that  would  have  fallen  to  her  by 
law,  a  particular  jointure,  and  a  share  of  a  particular  species  only  of  move- 
ables; namely,  the  houshold  plenishing,  as  it  should  be  at  the  time  of  her 
husband's  death,  which  she  must  have  as  it  stands ;  because,  in  consideration 
thereof,  and  her  jointure,  she  renounces  all  legal  provisions,  and  all  share  of 
imy  other  kind  of  moveables,  whether  there  were  children  or  not. 

Thx  Lords  found,  That  the  proportion  of  the  conventional  aliment  must  be 
the  rule,  unless  it  can  be  shown,  That,  from  the  circumstances  of  the  estate, 
there  is  place  for  a  larger ;  and  that  the  pursuer  had  a  right  to  the  third  share 
of  the  houshold  plenishing,  including  the  heirship. 

C.  Htme^  No.  76.  p.  127. 


1744.    Dec.  II. 

Exlcutors-Creditors  of  Mr  HuoH  Murray  against  Graham  of  Balgowak« 

Sir  Alexander  Murray-Kynntnmound  married  Jean  Graham,  daughter  to 
Balgowan,  and  by  the  contract  between  them,  on  consideration. of  the  mar- 
riage, and  of  L.  1000  Sterling  of  portion  received  by  him,  he  provided  her  in 
a  jointure,  in  lieu  of  all  her  legal  claims,  except  her  half  or  third  of  houshold 
furniture,  in  the  event  of  the  marriage  dissolving  by  his  death,  with  or  with- 
out children ;  which  proportions  he,  in  the  respective  events,  disponed  to  her : 
And  by  another  clause,  he  obliged  himself  to  pay  to  Balgowan  6000  merks 
Scots,  at  the  first  term  after  the  dissolution  of  the  marriage,  if  the  same  should 


SfcCT-  5;. 


HUSBAND  AND  WIFE, 


59^9 


happen  without  children ;  and  of  the  same  date  with  this  contract,  Balgowan 
granted  bond  for  L.  1000  Sterling  to  Sir  Alexander. 

On  Sir  Alexander's  death,  and  being  succeeded  by  Mr  Hugh  Dalrymple 
(afterwards  Murray),  advocate,  there  was  an  account,  in  order  to  clearance 
between  the  parties,  made  up, by  Bavid  Graham  of  Orchil,  doer  for  Balgowan, 
and  Andrew  Chalmers,  Mr  Murray's  ordinary  clerk,  in  which  was  claimed  for 
Balgowan  6000  merks  Scots,  in  terms  of  the  contract ;  L.  31 :  7 :  2fd.  Sterling 
as  aliment  for  Lady  Murray,  from  March  7.  when  Sir  Alexander  died,  to  thi 
term  of  Whitsunday ;  L.  43  :  15  :  7td.  as  her  half  of  the  household  furniture, 
and  L.  25 :  17 :  2d.  as  her  half  of  the  silver  plate ;  which  being  all  deducted  from 
Balgowan's  bond  and  interest  thereon,  there  remained  due  at  Lammas  1737, 
L.  627  :  II :  8d.  Sterling ;  which  sum  was  paid  to  Mr  Murray  on  his  bill. 

Mr  Murray  and  Lady  Murray  being  both  dead,  Balgowan  was  pursued  on 
his  bond  by  Mr  Murray's  executors-creditors ;  in  which  action  he  defended 
himself  on  the  account  and  bill,  as  a  complete  clearance  and-  payment ;  and 
the  executors  being  willing  to  allow  the  6000  merks  and  the  bill,  excepted 
against  the  articles  claimed  as  due  to  L,ady  Murray  j  whereupon  thfe  question 
arose,  How  far  the  matter  was  ended  by  the^  account  and  bill  tallying  there-^ 
with,  accepted  by  Mr  Murray  ? 

To  give  ligbt  thereto,  the  communers  abovcr-named  Were  examined,  and  the^ 
feet  came  out  as  represented;  and  that  the  reascoi  why  the  matter  was  not 
formally  ended  at  that  time  was,  that  several  papers  were  to  be  extended,  par* 
ticularly  with  regard  to  giving  Lady  Munay  seciuity  for  her  liferent ; '  about 
which  some  difficulty  arising,  the  money  was  paid  to  Mr  Murray  on  his  bill ; 
and  Andrew  Chalmers  depones,  *'  his  master  signified  to  him  that  he  acquies^ 
ced,  not  because  he  was  satisfied  with  the  account,  but  for  other  reasons."  * 

Pleaded  for  the  executors,  There  was  no  final  agreement  betwixt  the  par- 
ties ;  nothing  but  scrolls  either  of  the  account  or  relative  deeds  were  made  out ; 
and  there  is  na  evidence  Mr  Murray  saw  or  approved  of  them  j  and  the  taking' 
a  bill  instead  of  a  discharge,-  is  an  evidence  the  transaction  was  not  finished ; 
and  as  Balgowan  had  no  right  to  the  claims  due  to  his  daughter,  which  at  this 
day  he  cannot  discharge,  but  they  belong  to  her  executors,  there  could  be  no 
finished  agreement  without  a  conveyance  from  her :  And  besides,  the  execu- 
tors deny  that  a  proof  by  witnesses  is  at  all  competent  to  establish  a  transac- 
tion,  which  ex  concessis  was  to  be  completed  in  writing. 

Pleaded  for  Balgowan,  Plus  valet  quod  agttur  quant  quod  simulate  concipitur : 
And  here  it  is  plain  what  was  the  real  intention  of  the  parties ;  the  account 
which  is  written  by  Mr  Chalmers,  obviously  concerns  the  bringing  the  sums 
stated  on  the  L.  1000  to  a  balance,  which  coincides  to  a  fraction  with  the  sum- 
of  the  bill;  and  this,  if  not  full  ^yidence,  is  a  strong  presumption  that  it  was» 
accepted  for  the  same :  And  nof  vr^g  is  more  ordinary  in  such  cases,  than  the 
examining  the  persons  concer^    *  jp  the  treaty,  who  have  all  deponed  agree-* 
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No  laSf     *Wy  to  this  account ;  so  that  here  is  no  taking  away  a  writ  by  witnesses,  but 

explaining  a  transaction  founded  on  a  probative  writ,  riz,  an  accepted  bilL 
The  bill  being  thus  made  out  to  relate  to  the  account,  it  is  an  owning  thereof^ 
and  the  three  articles  objected  to,  are  not  now  existing  as  a  separate  debt,  but 
have  already  been  imputed  to,  and  are  extinguished  by  the  remains  of  the 
L.  looo  bond. 

The  like  case  was  decided,  anno  1 734 ;  Charles  Mitchell,  purchaser  of  Pit* 
teddie,  had  paid  to  Merchiston,  a  creditor  thereon,  several  sums  on  bills,  which 
he  was  allowed  to  apply  in  payment  of  the  price,  and  not  left  to  seek  his  re« 
pourse  off  Merchiston.    See  Appendix. 

*  The  Lords  found  that  the  transaction  betwixt  Mr  Hugh  Murray  and  Bal* 
*  gowan  was  not  finished,  so  as  to  conclude  his  creditors/ 

Pleaded  further  for  Balgowan,  The  bond  whereon  he  is  pursued,  being  for 
his  daughter's  portion,  he  ought  to  be  allowed  to  retain  in  his  hands  for  secu- 
rity of  the  counter-stipulations  in  her  favour. 

The  executors  urged,  That  the  contract  was  implemented,  the  portion  was 
discharged,  and  there  remained  only  a  simple  bond :  But  supposing  this,  as 
coming  in  place  of  the  portion,  were  to  be  governed  by  the  same  rules,  the 
payment  could  not  have  been  suspended  till  Sir  Alexander's  death,  if  it  had 
been  demanded  before  that  event,  to  wait  the  issue  of  an  uncertain  conditional 
claim,  such  as  that  to  the  household  furniture  and  plate  was ;  and  which  was 
no  more  than  a  reservation  of  her  legal  right,  which  could  never  stop  the  pay* 
ment  of  the  portion,  especially  ccmsidering  she  had  suffered  Mr  Murray  to  in- 
tromit therewith ;  and  neither  she,  nor  any  in  her  right,  had  to  this  day  ever 
made  any  demand  therefor. 

Balgowan  insisted,  That  though  the  payment  could  not  have  been  stopt,  in 
expectation  of  the  condition  on  which  the  prestations  were  due,  yet  the  same 
having  happened,  gave  him  a  right  to  retain ;  and  this  had  been  found  in  cases 
where  the  mutual  obligations  were  not  expressed  in  any  written  contract,  but 
implied  by  law.  Andrew  Anderson,  Merchiston's  doer,  being  engaged  with 
him  in  several  bonds,  for  which  he  had  bonds  of  relief;  and  having  Merchis- 
ton's  effects  in  his  hands,  the  creditors  arrested  them  there,  and  pursued  a 
forthcoming.  The  defence  proponed  for  him  was.  That,  having  engaged  with 
Merchiston  on  the  faith  of  having  bonds,  bills,  and  other  vouchers  of  debts 
due  to  him  in  his  hands,  which  he  had  reco\xred,  he  was  entitled  to  retention 
until  he  was  relieved  of  his  engagements :  This  was  found ;  and  the  present 
case  is  much  stronger. 

Pleaded  further  at  advising,  That  my  Lady's  claim  to  the  household  furniture 
and  plate  was  not  merely  a  reservation  of  her  legal  right,  but  the  same  were 
disponed  to  her,  free  of  debts. 

The  Lords  found.  That  Balgowan  could  have  no  retention  of  any  part  of 
the  sum  in  the  bond  remaining  in  his  hands,  on  account  of  my  Lady  Murray's 
aliment  to  the  term ;  but  found  that  he  could  retain  the  same,  till  her  claim 
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for  her  share  of  the  houshold  furniture  and  plate,  in  terms  of  the  contract  of     No  r  2^. 
marriage,  was  satisfied. — See  Mutual  Contract. 

fecportcr.  LQrd  EkiUi,        Act.  Lockhart.        Alt.  Graham,  sen.         JCt/patrici,  Clerk. 

Fol.  Die.  V.  3.  p.  282.     D.  Falconer^  v.  1.  p.  24. 


SECT.    VI. 
Moumings^^— Funeral  Expenses.^ — ^Expense  of  a  Posthumous  Child* 


1664*    November  12.. 

Nicolas  Murray,  Lady  Craigcaffie,  against  Cornelius  Neilson.  . 

Nicolas  Murray  pursues  a  reduction  of  a  decreet  of  the  Bailies  of  Edin-      ^^  ^25.: 
burgh,  obtained  against  her,  at  the  instance  of  Cornelius  Neilson,  upon  this     band's  rcprc- 
reason,  that  she  being  pursued  for  the  mournings  for  herself  and  family,  to  \\^x     "°i«»i^«»are 
husband's  funerals,  which  mournings  were  delivered  to  her  by  the  said  Come-     rciic!'$°mour- 
lius,  and  were  bought  by  her  from  him,  or  by  her  order  sent  to  her;  which     '^*°^'* 
was  referred  to  her  oath,  and  she  deponed,  that  Cornelius  had  promised  to  his 
father,  to  give  necessaries  for  his  funerals  out  of  hi&  shop,  and  according  to  that  . 
promise,  had  sent  unto  her. 

The  Bailies  found,  that  this  quality  adjected  in  the  oath,  that  the  furniture 
was  upon  Cornelius's  promise  to  bis  father,  resulted  in  an  exception,  which  they 
found  probable  by  writ,  or  oath  of  Cornelius ;  who.  having  deponed,  denied 
any  such  promise,  and  therefore  they  decerned  the  Lady  to  pay ;  against  which 
her  reason  of  reduction  is,  that  she  ought  to  have  been  assoilzied  by  the  Bailies, 
because  her  oath  did  not  prove  the  libel,  viz*  that  she.  bought  the  ware  from  . 
Cornelius,  or  made  herself  debtor  therefor,  but  only  that  she  received  the  same 
from  him  without  any  contract^,  or  engagement,  which  would  never  make  her 
debtor;  for  a  wife,  or  a  bairn  in  family  are  not  liable  far  their  cloaths,  un- 
less they  promise  payment,  but  only  the  father ;  and  in  the  same  manner,  the 
mournings  for  the  funerals  of  the  husband  are  not  the  wife's  debt,  but  the  hus- 
band's executors.     The  defender  UMwertd^  That  the  reason  was  noways   rele- 
vant, seeing  the  pursuer's  oath  proved  the  receipt  of  the  goods  which  was  suf- 
ficient  advictoriam  causa  ;  the  quality  being  justly  taken  away;   for  albeit 
the  husband  or  his  executors  were  liable  for  the  relict's  mournings,  yet  a  mer- 
chant that  gives  off  the  same  to  the  relict,  is  not  obliged  to  dispute  that,  but 
may  take  himself  to  the  relict,  wj^o  received  the  same  without  either  protesta- 
tion,  or  agreement  not  to  be  JLUe.     The  pursuer  answered^  That  whatever  . 
favour  might  be  pleaded  for  a  q^      -^jjt  stranger,  yet  this  furniture  being  givea  i 
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No  123.     by  the  defunct*s  own  son  to  his  relict,  could  not  oblige  her»  tlie  son  being    ne 

father's  ordinary  merchant. 

The  Lords  found,  that  the  oath  before  the  Bailies  proved  not  the  libel,  and 
that  the  accepting  of  the  mournings  did  not  oblige  the  relict,  but  the  executors, 
seeing  the  defunct  was  a  person  of  their  quality,  thas  his  relict  required  mourn- 
ing, and  therefore  reduced. 

FoL  Die.  v:*r.p.  396.    St  air  ^  v.  1.  p.  2^4* 

*i^*  Ncwbyth  reports  the  same  case: 

Cornelius  Neilson  having  given  bond  to  Gilbert  Neilson  of  Carrathie,  his 
father,  to  satisfy  what  tack«duty  bis  elder  brother  should  ht  found  liable  to  fer 
the  lands  of  Carrathie,  upon  provision  that  the  said  Cornelius  should  have  re- 
tention in  his  own  hands  for  what  he  should  pay  for  bis  father's  funerals ;  after 
his  decease,  the  said  Comelhis  did  send  to  the  relict  mournings  for  herself, 
her  children,  and  other  funeral  furnitures,  whereupon  there  is  a  pursuit  intent- 
ed,  at  his  instance,  against  Nicolas  Murray  the  relict,  and  Mr  Kenneth  Mac- 
kenzie  her  husband,  for  payment  to  him  of  L.  152,  as  the  price  of  the  furhi- 
tu:e,  before  the  Bailies  of  Edinburgh,  -and  -decreet  given  therefor;  which  be- 
ing suspended  upon  this  reason,  that  the  decreet  could  not  be  given  against  the 
husband  for  constituting  a  debt  against  him,  upon  his  wife*s  oath  ;  and  that  the 
libel  was  not  relevant  whereupon  the  decreet  proceeded,  in  so  far  as,  albeit  a 
relict  had  sent  up  to  a  defunct's  own  son  for  mournings,  in  payment  whereof 
the  defunct's  executors  4ire  only  liable,  seeing  a  naked  sending  could  not  in 
law  oblige  her,  except  she  had  obliged  herself  to  repay  the  same,  neither  could 
she  be  obliged ^x  in  rem  verso^  seeing  that  furniture,  being  payable  by  the  ex- 
ecutors ex  sua  nature^  it  was  only  in  rem  versnm  to  them,  and  not  to  the  relicr* 
and  3^0,  That  it  was  not  proved  by  the  relict's  oath,  that  she  bad  sent  for  the 
furnishing,  but  that  it  was  sent  to  her  upon  the  executor's  account,  and  upon 
the  account  of  the  former  bond.  The  Lords  found  all  and  every  one  of  the 
reasons  relevant  for  suspending  the  letters  ;  and  found  the  decreet  before  the 
Bailies  intrinsically  null,  notwithstanding  it  was  alleged  they  were  all  compe- 
tent and  omitted,  which  the  Losds  found  could  not  be  respected  in  hoc  easu 
the  reesons  being  all  in  jure. 

Newhytb,  MS.  p.  i. 


No  124. 

A  relict  U 
entitled,  a- 
gainst  her 

husband's  re- 


1671.     November.  10. 

Barbara  Kerr  and  Thomas  Hastie  Her  Son  gainst  William.  H a stie. 

In  an  action  for  aliment  pursued  at  the  instance  of  the  said  Thomas,  against 
William  Hastie  his  elder  brother,  as  heir  to  his  father,  at  least  successor  titulo 
lucraiivo,  upon  this  ground,  That  the  father  having  made  a  disposition  of  his 
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presentativesy 
to  the  ex- 
pense of  the 
birth  of  a 
posthumous 
child. 


whole  estate  to  the  defender,  bis  apparent  heir,  not  knowing  the  said  Barbara  No  124. 
his  wife  was  with  child,  whereas  she  brought  forth  the  said  Thomas,  a  posthum* 
ous  child,  seven  months  after  his  father*s  decestse.  It  was  alleged  for  the  defender, 
That  a  brother  is  not  in  law  obliged  to  aliment  any  of  his  brethren  or  sisters, 
•aliments  being  only  due  by  parents,  especially  in  this  case,  where  the  father  did 
dispone  to  his  son,  by  a  particular  right,  the  lands  and  estate  belonging  to  him« 
The  Lords  did  repell  the  allegeance,  and  decerned  ;  reserving  to  themselves 
to  modify^  after  probation  of  the  value  of  the  estate  ;  for  they  found,  that  as 
donations  by  the  civil  law,  made  by  a  father,  are  revocable  ob  supervenientiam  11^ 
lerorum^  and  that  by  several  practiques,  where  bonds  of  provision  are  given  to 
children,  superseding  the  term  of  payment  until  they  be  of  a  certain  age,  that 
In  the  mean  time  the  heirs  are  liable  to  aliment  them,  albeit  there  be  no  oblige- 
ment  in  the  bond;  multo  magism  this  case,  posthume  children  ought  to  be  ali-^ 
mented  until  tliey  be  of  complete  age,,  or  such  time  as  they  can  be  bred  with 
£ome  caUing  and  profession  whereby  may  they  maintain  themselves,  seeing  that 
aliment  is  in  place  of  all  portion  they  can  crave,  where  the  father,  not  by  way  of 
iestament,  but  by  a  disposition^  hath  provided  his  apparent  heir  to  his  estate. 

FoL  Die.  %L  i.p.  396.     Go/sard^  MS.  No  390.  p*  ig^ 

"^^  See  Stair's  report  of  this  case.  No  53.  p.  416. 


^7S-    >'-r7- 


WiLKiE  against  Morrisok. 


Agnes  Wilkie  pursues  Christian  Morison  for  the  funeral  expenses  of  her 
husband,  and  her  son,  to  whom  Christian  is  heir  and  executor^  and  for  the  pur- 
suer's mournings  for  her  husband,  and  for  the  aliment  of  the  child,  who  lived 
eight  months  after  his  father.  The  defender  alleged  absolvitor,  as  to  the  mourn* 
ings,  because  the  pursuer  had  a  sufficient  provision  of  her  own  ;  and,  as  to  the 
aliment,  because  it  was  presumed  to  be  ex  pietate  materna^  hecause  she  liferent- 
ed  his  whole  means,  and  it  could  not  be  thought,  her  entertaining  of  an  infant, 
was  upon  account  to  oblige  him.  Q,do^  She,  as  liferentrix  of  his  whole  means, 
was  obliged  de  jure  to  aliment  him.  The  pursuer  answered^  That  the  child 
having  a  considerable  stock  of  money  of  his  own,  there  was  no  place  for  the 
presumption,  neither  was  she. obliged  to  dispute  her  uitentions;  for,  though  her 
intention  had  been  not  to  burden  her  €on,  yet  by  his  death,  his  estate  falling  to 
his  father's  sister,  there  was  no  ^rouad  to  exeem  her,  neither  is  there  any  ground 
to  oblige  a  liferenter  of  bonds  and  sums  to  aliment  the  heir^  for  the  act  of  Par* 
liament,  appointing  the  aliment  of  heirs,  is  only  in  relation  to  vassals'  heirs  in 
lands,  that  they  may  be  alimented  out  of  the  lands,  though  lifexented,  andio 
capacitated  to  serve  their  superiors 

The  Lords  sustained  the  proc^o^    jind  repelled  the  defences  j  and  found,  that 

Vou  XIV.  ^^'         33  H 
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A  husband 
whose  wife 
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thoee  who  represepted  the  liusbaad,  were  liable  for  the  wife's  mournings,  and 
for  the  aliment  of  the  child. 

Foi.  Die*  V.  \.p.  396*    Stair,  v.  2.  p.  340^ 


1681.  Februuryl^. 


GoRX>oN  against  Ikgus, 


Thomas  hfcus  being  mamied  to  Agnes  Gordon^  and  having  received  Soo 
merks  of  tocher,  Agnes  dyhig  wkkin  year  and  day  of  the  marriage  without 
cbiidrexx,  Janet  Gordon  her  «6ter,  and  executor^  pursues  Thomas  luglis  to  xe* 
pete,  and  restore  the  tocher,  who  craved  dedurtion^  of  the  expenses  wared  up. 
on  bis  wife*s  bridfil-clc^bes,  and  her  entertamment  during  her  life,  and  her  fu^ 
neral  charges.  It  was  ansxveredy  That  no  deduction  was  ever  allowed,  or  any 
expenses  during  the  marriage,  though  this  case  has  frequently  occurred* 

The  Lords  refused  all  expenses  ^during  the  marriage,  exx>ended'  by  the  hus^ 
Wmt,  bat  deducted  the  funeral  expenses,  as  being  debursed  after  the  dissolution 
of  the  sarriage,  and  ISceways  any  debt  of  the  wife*s,  contracted  by  the  wife 
before  ber  marmge,  for  mamage-trfethes,  and  others,  and  paid  by  the  hus* 
baud* 

Fol.  Dk.  V.  I.  p.  396.    Stair,  v.  2,  p.  867. 


No  127%      16S1.    November*        George  Heriot  against  Henry  Blytit, 

1 HX  LoRns  found  an  heir  liable  for  the  expenses  of  buryixig  his  |icedieces9ar''a 
reHct  who  had  been  meanly  provided,  and  bad  not  kft  wherewithal  to  defray  tlM 
same,  albeit  the  heir  was  not  the  defunct's  soo^  but  one  of  a  reBU>te  de^ee^  aa 
a  relict  may  be  liable  to  the  aliment  of  an  apparent  heir. 

FoL  Die,  V.  I.  p.  396.    Bar  corse  y  (Aumcntb.)  Ih  18.  /.  5* 

^f^  P.  Falconer  reports  The  sase : 

In  tlie  action  of  count  and  reckonings  pursued  by  Heriot  heir  to  Lieutenant 
Colonel  Heriot,  ^^atn^st  Dr  Blyth  and  John  Muir  writer  to  the  signet,  as  they, 
wto  by  virtue  of  a  commission  from  the  Lords,  had  intromitted  with  the  herit- 
age estate,  which  belonged  to  the  pursuer  as  heir,  the  Lords  sustained  the 
funeral  charges  of  the  defunct's  relrct,  who  survived  htm,  as  an  article  of  the 
defender's  discharge  ;  and  foand,  that  the  relict  having  no  means,  or  estate,  to 
defray  her  funeral  charges,  the  heh:  of  her  deceased  husband  was  liable  there- 
for, she  having  died  widow. 

P.  Falconer,  Na  u  p.  i. 
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%*  TbxSi  case  is  also  reported  by  Fountamfaall : 

In  tbe  action  of  count  ai^d  reckoning  pursued  bj  George  Heriot  against 
the  said  Mr  Henry  Blyth,  for  intromissions  as  his  factor  with  the  rents  o£  hif 
lands,  by  the  space  of  seven  or  e^ht  years,  sundry  points  being  controverted 
before  Lord  Forret  auditor,  he  reported  them  this  day  to  the  Lords.     The  prin- 
cipal point  was,  Mr  Henry  sought  to  discharge  himself  with  an  article  of  fu- 
neral expenses  paid  by  him,  for  burying  the  said  Lieutenant  Colonel  Heriot; 
also  his  son,  his  relict,  his  mother-in-law,  and  sister  in-law,  their  burials.     To 
Hrhich  it  was  answered  for  George  the  heir,  That  there  was  an  executry  left  by 
the  said  Colonel,  which  in  law  stood  prima  loco  affectable  for  the   said  funerals* 
and,  till  they  were  exhausted,  the  heir  could  not  be  made  liable.    Replied,  He 
legated  his  mcrreables  to  his  relict  by  testament,  and  so  his  moveables  canaot 
be  apptied  to  pay  his  funerals,  but  the  same  must  come  cS  the  heir.    '  Tlu 
Lo&ns  found  the  moveables  legated  ought  to  pay  the  Colonel's  own  funerals ; 
and  repelled  the  allcgeance  founded  on  their  being  legated  to  the  relict :  and 
feund  the  relict  liable  in  so  far  as  the  moveables  would  extend  tx),  ziotwith. 
standing  of  the  legacy,  but  sustained  the  article  of  the  discharge  anent  the. 
son*s  funeral  charges  to  effect  the  heir ;  but  found  the  mother-in-law's  funerals 
ought  to  affect  the  executry  in  the  first  place,  and  after  the  executry  is  ex«> 
hausted,  then  to  affect  the  heir  &r  the  superplus.    As  also  allow  to  Mr  Henry 
^e  funeials  of  the  relict  paid  by  him,  unless  it  can  be  made  appear  that  the 
relict  had  means  of  her  own,  out  of  which  the  expense  of  her  funerals  might 
have  been  satisfied.    As  also  allow  the  article  of  the  funeral  charge  of  Agocs 
Keir  the  sister-in-law,  because  it  was  taken  out  by  the  Colonel  in  his  own  life* 
time,  and  unpaid  at  his  decease.     Itent^  Sustain  the  article  of  five  dollars  lent 
by  John  '  Muir  to  the  Colonel,  upon  Robertson  his  servant*s  receipt,  the  said 
John  giving  his  oath  that  he  delivered  the  said  five  dollars  to  his  servant  on  the 
Colonel's  credit.     Allow  the  article  of  striking  out  the  chimney  in  Patrick 
Steel's  house,  as  profitably  done  fiar  the  good  of  the  house,  though  the  rent  was 
not  then  augmented,  the.  house  being  under  tack.     AnA^  lastly,  allow  the  300 
meiks^  furnished  by  the  said  Mr  Henry  to  his  heir's  brother,  John  Heriot,  and 
that  in  respect  of  his  letter  produced  seetning  to  approve  thereof.'     But  he 
knew  not  then  of  the  legacy  of  400  merks  left  by  his  uncle  to  the  said  John  ; 
and  therefore  the  said  300  merks  must  be  asscribed  in  payment  of  the  said  le^ 
gacy  pro  tanto. 

fbuntainbaHj  v.  i.  p.  i6i, 

***  SSr  P.  Home  also  reports  this  case  : 

1682.  March. — In  the  count  and  reckoning  pursued  at  the  instance  of 
Heriot,  heir  to  Lieutenant  Colonel  Heriot,  against  Dr  Blyth  and  John  Muir 
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writer,  as  they,  by  virtue  of  a  commisson  from  the  Lords,  had  intromitted  with 
the  deceast  Colonel  Heriot's  estate,  the  Lords  sustained  that  article  of  the 
discharge  expended  by  tlie  defenders  for  the  funeral  charges  of  Colonel  Heriot's 
relict,  and  found,  that  the  relict  having  no  means  or  estate  to  defray  her  fune* 
ral  charges,  her  husband's  heir  was  liable  for  the  same. 

Sir  P.  HomCf  MS.  v.  i.  AV242* 


No  128. 

A  person 
whose  escheat 
was  gifted, 
dying  un  re- 
laxed, the 
donatar  was 
found  liable 
lor  the  ex- 
pense  of  his 
funeral,  and 
i>ot  his  relicty 
•who  was  pro- 
vided in  a 
jointure. 


No  lapi 


1683.     March, 
Marquis  of  Montrose^  Donatar  to  Buchaj^an*s  escheat,  against  His  Relict. 

A  HUSBAND  becoming  rebel  at  the  horn,  after  he  had  disj>oned  several  goods 
to  his  wife  stante  matrimonio^  the  Lords  found  these  goods  fell  in  his  escheat,  asr 
being  a  tacit  revocation,  and  a  legal  assignation  of  the  moveables  or  goods  that 
recurred  back  to  hxmjure  mariti  ;  but  found,  that  the  donatar  ought  to  a&ow  the 
expense  of  the  funeral  of  the  rebel,  who  died  unrelaxed,  seeing  in  that  case 
there  could  be  no  cxecutry,  and  the  donatar  had  got  a  lucrative  disposition  of 
his  lands. 

The  Lady  being  provided- by  her  contract. of  marriage  to  the  house  and  parks 
indefinite^  the  Lords  found  the  provision  was  to  be  understood  only  of  such 
parks  as  the  husband  kept  for  the  use  of  his  own  family,  and  not  such  as 
were  set  out  to  flesbers  for  fatting  of  cattle,  and  that  she  had  not  the  rent  of  these  as 
fntctus  bona  fide  percepti^  even  before  interlocutor,  in  respect  she  had  a  jointure 
payable  out  of  the  estate  by  way  of  annualrent,  in  payment  whereof  the  rent 
of  that  park  ought  to  be  imputed. 

FoL  Die.  V.  1.  p.  396.     Hare  arse  i  (Escheats).  No  427, /•  113. 


1685.     January  8.    George  Monteith  against  His  Sistxh^in^law. 

Found  that  funeral  expenses  of  a  wife  dying  before  her  husband,  ought  to 
come  off  the  head  of  the  inventory,  and  that  her  clothes  and  paraphernalia 
were  liable  to  no  part  thereof. 

Fol.  Die.  V.  1.  p.  396.    Hare  arse  ^  (Executry.)  No  464.  /.  126. 

m 

^^  In  conformity  with  this  were  decided  Dicks  against  Massie,  No  45.  p. 
5821  ;  and,  24th  July  1733,  Lermont  against  Watson  of  Saughton,  see  Appeh* 
Dix.  See  also  Aitken  against  Goodlct,  No  16.  p.  2562,  and  No  132,  infra^  which 
were  decided  in  opposition  to  the  above. 
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179$.    February  19.  .  Moirhkad's  Relict  against  Her  Father-iN'Latt. 

Rose  Fikcham,;  relict  of,  James  Muirhead  of  Braidisholm  younger,  against 
hep  father-m4aWy  Braidishqim  elder,  for  modifying  an  aliment  to  herself  and 
her  children,  during  the  dependence* of  a  declarator  she  has  for  a  terce,  in  re- 
spect'her  husband  was  once  ihfeft,  though  the  sasine  be  now  abstracted.  The 
Lords  refused  to  modify  any  aliment  fot  the  children,  in  regard  the  goodsire  of- 
fered to  take  them  home  to  his  own  house,  and  to  aliment  them  as  he  does  his 
other  children ;  for  though  infants  are  not  to  be  taken  from  their  mother  during 
her  .Yiduity .  and  tlterrin£incyi  if  she  offers  to  keep  them  gratis ;  yet  if  »shc 
seek  aliment  for  them,  the  grandfather  may  stop  it  by  accepting  them  into  his 
own  fahiily.  But  tl^  LoRt)§  found  she  ought  to  have  ah  allowance  for  her 
iexpense  of  in-lying,^  and  bringing  forth  the  posthumous  child^  and  for  the  nurs4 
ing  it-;  and  referred  the  modification  to  the  Ordinary. 

'    Oh  the  aSth  current  the  Lady-Braidisholm  entered  an  appeal  against  this  in^ 
tcrlocutor.    Sec  Appbkdix^  ^  * 

'    *  FoL  Die.  V.  I. -p.  396»  •  Fountambdll^  v.  z.  p.  yi%..  ., 

%*  See  Forbes^s  report  of  this  case,  voce  Tutor  and  Pupil*  .^ 


4  ■      • 
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^.against  B. 


In  a  process  between  the  relict  and  children  oF  ? 
the  following  points  came  to  be  advised,  viz.  iot«,  The  executors  confirmed 
craved  allowance  and  deduction  for  the  moveable  heirship,  ,as  the  best  of  each 
species  of  the  plenishing  which  the  heir  would  have,  right  to,  but  had  not  yet 
claimed.      Answered^  l^'ti^'^t,'  could  be"  no  separation  on  that  account,  because 

•  •  •      » 

non  constat  what  he  could 'elect,  and  therefore,  you  must  pay  in  to  me  the 
whole.  The  Lords  found  the  whole  was  to  be' accounted  for,  but  ordained  the 
receiver  to  find  caution  to  warrant;  them  against  the  heir,  when  he  appears,  to 
make  his  share  forthcoming  to  hiiii.  .  %dOy  Deduction  being  craved  for  the  fu-' 
neral  expense,  the  relict  objected,  That  could  ndver  affect  nor  diminish  any  part 
of  her  share  of  the  movea  iles,  because  the  communion  of  goods  can  be  bur- 
dened with  no  debts,  but  what  were  contracted  during  the  standing  of  the  so- 
ciety ;  but  ita  est  the  funeral  charjj-es  is  a  debt  arising  and  existing  after  the  dis- 
solution of  the  marriage,  and  so  can  only  affect  the  dead's  part,  and  not  the  re- 
lict; and  that  my  Lord  Dirleton,  who  was  long  a  commissary,  &nd  much  vers- 
ed in  consistorial  cases,  is  of  this  opnion,  vr^c^?  Funeral  Charges.  Anrweredy 
Burying  her  husband  is  one  of  the  mv»st  privileged  debts,  and  one  of  the  laws 
of  nature,  et  dehitum  humanitatis^  ne  cadavera  maneant  insepulta  ;  and  it  is  as 
reasonable  that  the  relict  bear  a  share  of  the  burden- as  his  children  j  and  what-- 


No  130. 
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HastyNo  x»4. 
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ever  might  be  the  practice  when  Sir  John  Nisbct  was  commistaiy,  aow  more 
than  40  years  ago^  yet  the  practice  since  bath  cwrently  gone  m  tbe  contrarT:. 
The  Lords  found  the  relict's  part  behoved  to  bear  a  share  of  the  funerals,  as 
well  as  the  dead's  pare  belonging^to  the  aearest  of  kin.    Sir  Jot  Tntrtu 

fol.  DiCj,  V.  i.f.  396.    F^urHmnbaB^  «.  1.  p*  444* 

^0^  lo  like  maojier  was  decided  the  <;wf  MoQ<ctiiB$'  against  l^/Lmypway^ 

No  5.  f.  3945- 
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A  wife's 
funeral  ex* 
penses  muft 
.come  out  of 
her  own  fund. 
See  the  re- 
verse of  this 

No  I39»  Oh' 

fra.    See  the 
note  below 
tha^  case* 


A  MAaaiJwcE  being  dissolved  by  the  predecease  ^f  the  wife,  which  entiled 
Jiier  executors  to  a  third  of  the  goods  in  commiiiiMKit  4nd  the  l|u^baod  baying 
died  soon  after,  a  question  occuriied  between  the  bn8band*9  cbUdrea  of  a  forsaep 
niarrtage  and  the  executors  of  the  wife^  WJkther.  bet  fu0em}  pxpeoaes  a^ist 
come  off  the  whole  head  of  the  oioveables  in  commvtiiiaOfc  or  only  o^  faer 
own  legal  third  f  The  decisions  of  the  CjQurt  diflfifing  about  this  point,  there 
was  a  necessity  to  recur  to  principles.  The  executors  of  the  husband  yielded^ 
that,  in  the  case  of  in9olvencyj  humanity  pb%es  a  husbsmd  to  bury  his  wife, 
and  a  wife  to  bury  her  husband  ;  but  the  wife  had  here  a  fund  of  her  own,  viz. 
tier  legal  third,  sufficient  to  answ^iF  tlw  ^apaase  of  her  funerals  ;  and  whether 
this  fund  ought  to  be  so  applied  must  depend  on  the  following  point.  Whether 
the  society  betwixt  husband  and  3^e  be  dissolved  by  death,  or  whether  it  sub- 
sists  till  the  interment  of  the  person  who  dies  first  ?  Supposing  the  latter,  the 
funeral  expenses  of  the  predeceasing  husband  or  wife  must  come  off  the  whole 
head.  But  there  does  not  appear  from  the  nature  of  that  society,  nor  from 
utility,  any  reason  for  prolpnging  this  society  beyond  the  time  of  other  socie- 
ties, which  finish  by  death,  unless  the  contrary  be  provided.  Nor  doth  the 
law  of  Scotland  pri^Jong  this  society  beyond  life  j  for  debts  contracted  by  the 
husband  between  his  irife's  death  and  her  fjinerals,  do  not  affect  the  goods  in 
communion,  not  even  debts  contracted  for  house-keeping.  This  reasoning  is 
svpported  by  tjie  authority  of  the  Roman  law,  /.  16.  D.De  Bjslig.   •  ^uissimum 

*  enim  visum  est  veteribus^  muliercie,  quaei  de  patrimoniis  suis, .  ita  de  dotibus, 

*  funerari.*    A«id,  /.  13.  CW.  de  Ne^at.  gesi,    •  <^uod  in  uxorem  tuara  agram 

*  erogasti,  non  a  socero  repetere,  sed  affectioni  t\jae  debes  expendere.    In  funus 

*  sane  ejus,  si  quid  eo  nomine  quasi  recepturus  erogasti,  patrem,  ad  quern  dos 

*  rediit,  jure  convenis.*  It  was  obierved^  That  all  nations,  Fiance,  Holland, 
Germany,  Wir.  where  the  communion  of  goods  takes  place,  follow  the  same 
rule  without  one  dissonant  voice ;  so  that  we  shall  be  singular  if  the  practice 
be  established  among  us  of  making  the  funeral  expenses  a  burden  upon  the 
whole  head.  And,  to  conclude  with  a  very  considerable  authority  at  home^ 
Birleton  is  of  the  same  opinion,  -  voce  Funeaai  Cha&oes.    •  If  the  funeral 
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^  charges  fer  burjihg  the  busbeftd  shoidd  affect  tht  WMt  moveable  estate,  or 
'  the  dead's  part  ?  Answer^  It  should  al&ct  the  dead's  part,  seemg  it  id  cot  ei 
•  debt  contracted  dumig  the  communion.* 

*'  Found,  That  the  wifefs^  fimeral  expenses  muat  be  defrayed  cut  of  her  own 
fund," 

.  J  Rem^Dcc.  v.  i.  No  80. p^i25>. 

%*  Tfe  case  is  reported  by  J).  Falconer  : 

Davi])  Finlay  of  Bogside  mamed  JILgnes-  Calder,  relict  of  Jdmes  Moor,-  por« 
tioner  of  Birdbtone,  who,  during  her  viduity,  bad  executed  a  testament,  nam* 
jiig  fer  her  e^ecators  Jamev  MarshaB  of  Watfittod^  James  Catder  portioner  of 
Birdstone,  and  William  Ckaham  portioner  of  Gl^^ow,  which^  proved  to  be  her 
ktter  will  and  tesiaraent. 

.  The  marriage  dissolved  by  the  predecease  of  the  Wife,  at  which  time  the 
litusbahd  had  two  sons  of  a  former-  marriage;  the  youngest  of  whom  was  fons* 
familiated. 

Two  questions  aroae  between  the  Husband  an<f  the-  wife's  executor,  i jT,  iVhc- 
the  division  of  nK)veabtes  should  be  tripartite  or  bipartite,  reckoning  tllat  there 
were  no  children,  as  the  eldest  was  the  father's  presumptive  heir  ?  idfy,  Whe- 
ther the  wife's  funeral  charges  should  affect  the  whole  goods  in  communion,  or 
enly  her  own  share? 

The  Commissary  of  Glasgow  found  the  division  ought  to  be  bipartite,  and 
that  the  funeral  charges  behoved  to  come  off  the  wife's  share. 

Pleaded  for  the  husband,  T^fst  a  ^nigle  ct»M,  ihuogfa  heir,  has  right  to  a  le-' 
gitim,  as  was  found  loih  November  1737,  Justice  against  his  Father's  Disponees^ 
voce  Legitum* 

Pleaded  for  the  executors,  This  decision  can  only  be  a  precedent  where  there 
IS  a  single  child  ;  but  where  there  are  mpre,  the  whole  bairns'  part  belongs  to 
Ae  ymsw^tati  isiad  if  they  tia^^  goi  -satisjaetion  for  it,  tlieiir  Mauoeiailiafv  o«gIlt 
not  to  benefit  (he  ^tr,  ^b4](  tV  father,  who  has  prnd  them  the  e^i^ivalent* 

Pleaded  on  the  second  point  for  the  husband,  That  his  deceased  wife  having 
left  effects  of  ber  own,  the  burden  of  interring  her  ought  to  be  laid  on  them, 
/.  16.  D:  De  religions^  I.  13.  Cod.  He  neg.  gest.  >  ^Sordon-  «gaif«t  Ifiglis,.  Ne 
126.  p.  5924,  Monteith  against  His  Sister  in-law.  No  129.  p.  5926*;  Dicks  a« 
gainst  Massy,  No  45.  p.  .5821,;  Aitken  against  Guidlet,  No  16.  p.  2562. 

Pleaded  for  the  executors.  By  practice  the  funeral  cbarges  of  the  husband 
predeceasing  are  taken  off  the  whole  head,  and  therefore  so  ought  those  of  the 
wife,  Monccief  against  Mbnypenny,  No  5.  p.  3845. 

Observed  upon  the  report  iof  a  bill  of  advocation,  That  tbe  laying  the  hus- 
band's funeral  charges  upon  the  whole  of  the  exec  u try,  was  founded  on  a  fic- 
tion that  the  funerator  had  contracted  with  him,  and  he  having  been  adminis- 
trator of  the  goods  in  communiony  his  contracts  affected  the  whole  j  but  the 
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bttrier  of  the  wife,  by 'tMs  fiction,  being  copposed  tohtve  -contcaetfid ''"^  ^^' ? 
the  debt  could  only  affect  her  own  interest.  ■     ^  ■ 

The  Lords  remitted  with  instructions  to  find  the  division  tiiparite^  and  that 
(be  funeral  charges  a&cted  the  wife's  share.    See  Lscxtim. 


Repoxtei,,  TmfoaU. 


Eor  the  Ezectitor,  H*  Heme.  Ait.  Macitnal. 

.  D.  falconer^  v.  i.  No  173.  /*  93^ 


'  *^j^*  See  Kilkerran's  report  of  this  case,  No  7.  p.  394s* 


176a.    Novembcri.%.       Agxkt  for  Mrs  M'Ax^istjlr  4^^1/1//  Her  Husband. 

A  WOMAN  having  prevailed  in  a  declarator  of  marriag^y  and  theXiORDs  having 
given  her  a  certain  sum  in  nanae  of  costs,  her  agent,  .who  had  expended  L.  104 
os^er  and  above  the  sum  for  costs,  pursued  her  husband  for  re-  payment. — He 
urged^  That  he  could  not  be  liable  For  a  debt  contracted  against  his  consent,  and 
in.  prosecuting  himself;   and  besides  insisted^  That  the  sum  allowed  by  the 

Court  was  taxative,  ^nd  excluded  higher  costs. pThe  Lords  found  the  hus- 

^nd.  liable. 

Fol.  Die.  v.^4  p.  286.    Fac^  Col. 

*^*  See  this  casp ,  No  ip,  p.  4036. 
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The  Husband's  powers  with  regard  to  the  managemem 
of  the  common  stocki  and  of  the  Children. 


No  134. 

The  second 
husband  of  a 
life  renter, 
with  her  con- 
sent  put  the 
fiar  in  pos- 
session. She 
was  barred 
from  a^ain 
removing 
him. 


<j  623 .    .  Dtamber  .1  o.  Irvine  ugainst 


One Irvine  being  infeft,  conform  to  a  contract  of  marfiage,  by  b^ 

husband,  in  certain  lands  to  be  held  of  himself,  and  thereafter,  she  coming  in 
actual  possession  of  the  .same,  really,  by  labouring  thereof,  by  the  space  of 
many  years  after  her  husband's  decease,  thereafter,  marrieth  a  second  hur- 
band,  in  whose-  time,  her  husband,  with  her  consent,  as  was  alleged  by  the 
defender,  put  the  said  liferenter's  son,  who  was  fiar  of  the  same  land,  in  pof- 
session  thereof,  who  became,  and#remained  in  the. possession  thereof,  for  the 
jspace  of  two  years ;  and  which  son  sells  the  same  lands  to  a  stranger,  who 
also  receives  the  possession  from  the  son,  'disponer  thereof,  by  the  space  of 
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seven  or  eight  years,  the  wife  and  her  husband  living  together  all  this  time;  No  134, 
after  which,  the  liferenter's  second  husband  foresaid  dies,  and  the  relict  pur- 
sues the  acquirer  of  the  right  from  her  son  as  said  is,  to  remove  from  the  land 
by  virtue  of  her  liferent-right  and  infeftment  foresaid.  Which  action  was 
not  sustained,  for  the  Lords  fovmd  this  allegeance,  proponed  upon  the  defen-- 
der*s  right  acquired  from  her  son,  who  was  heritably  infeft  in  the  lands,  al- 
beit after  her  liferent,  clad  with  possession  foresaid,  relevant,  to  ehde  this  re- 
moving, in  respect  the  defender  oflfered  to  prove,  that  the  son  fiar  was  in  pos- 
session, put  therein  by  the  husband,  with  his  wife's  consent,  who  was  life- 
renter,  and  that  his  being  in  possession,  and  infeft,  put  the  defender  in  bona 
fide  to  buy  from  him,  and  so  was  in  bona  fide  to  defend  against  this  removing ; 
neither  was  it  respected  that  the  pursuer  replied,  that  there  was  no  deed  done 
by  hei:  to  take  away  the  right  of  her  liferent ;  for  albeit  she  consented  to  the 
deed  done  by  her  said  second  husband,  in  putting  her  son  in  possession,  yet 
that  was  not  a  reason  to  take  her  right  from  her,  but  that  she  might  lawfully 
claim  the  same,  whenever  her  husband  died,  she  being  in  real  possession  of 
before,  as  said  is.  The  exception  was  foimd  relevant  against  the  removing^ 
and  the  consent  ordained  to  be  proven  by  the  woman's  oath,  but  prejudice  to 
ier  to  pursue  declarator  upon  her  right,  as  accords  of  law. 

.Act.  Aiton  I^  Davtdioiu  Alt.  Hope  li  Burnet.  Clenk,  Gibioiu 

Durie,  p.  89. 


1628.     January  16.  Allan's  Executors  against  Lauder. 

An  action  intended  against  Robert  Lauder,  as  hitromitter  with  the  goods 
and  gear  of  Abigail  Pringle,  his  umquhile  wife,  which  Abigail  did  intromit 
with  the  goods  of  N.  her  husband,  debtor  to  the  pursuer,  not  sustained ;  in 
respect,  that  this  intromission  was  not  vitious,  but  only  with  his  own  goods 
brought  to  him  by  his  wife,  which  was  both  necessary  and  lawful. 

Spot'uwQod^  (Husband  and  Wife.)  p.  155. 
*^*  Durie  reports  the  same  case. 

In  an  action  betwixt  Allans,  as  executors  confirmed,  ad  omissa,  to  their  fa* 
ther's  goods,  against  one  Lauder,  as  intromitter  with  his  wife's  goods  after  her 
decease,  and  which  wife,  being  the  pursuer's  mother,  had  intromitted  with 
the  said  omitted  goods,  and  was  married  upon  the  said  Lauder,  now  defen^ 
der,  her  second  spouse  ; — The  Lords  assoilzied  from  this  pursuit,  because  it 
was  found,  that  the  husband  defender,  having  only  continued  after  his  wife's 
decease,  in  the  possession  of  his  goods,  which  he  had  before  his  wife  died,  and 
while  they  lived  together,  that  continuing  of  the  possession  retained  by  him, 

Vol.  XIV,  Zi  I 


Na  135, 
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No  135;      tfiere  being  no  other  deed  libelled  of  any  other  intromission  with  any  goods 

of  his  wife's  de  novo,  after  her  decease,  besides  that  which  he  had  in  his  mar- 
riage, it  could  not  make  him  vitious  possessor,  nor  produce  this  action  against 
him,  as  against  a  wrongous  intrommitter ;  but  the  pursuers  might  cause  con- 
firm the  wife's  testament,  and"  cause  charge-  the  defender  to  do  the  same, 
whereby  they  would  evict  the  dead's  part,  and  it  would  be  made  liable  to 
them,  for  any  thing  they  might  evict  against'  the  defunct,  for  her  intromis- 
with  the  said  omitted  goods,  out  of  her  first  husband's  testament.  See  Pa?* 
siYE  Title. 

AcL  GUsom..  Alii  KarU  Clerk,  Gihion. 

Durie,  jg.  327. 


1 629 .  ■     TchruafY  ^  7-  Brown  against  D alm ahoy • 

No  1 36*  James  Brown  having  left  his  wife,.  N.  Nasmith,  and  N.  Brown,  his  daugh- 

ter, co-executors  to  him,  his  wife  afterwards  marrieth  James  Dalmahoy,  and 
V  the  daughter  having  recovered  decreet  against  her,  mother,  and  James  Dalma- 

hoy for  his  interest,  to  make  her  pay  off  L.  iioo,  as  the  just  half  of  the  free 
goods  contained  in  her  father'*. testament; — after  her  mother's  decease,  she 
convenes  James -Dalmahoy ,  as  intromitter  with  hfs  wife's  goods  and  gear,  to 
make  payment  to  her  of  that  sum  contained  in  the  former  decreet.  But  the 
Lords  would  not  sustain  it,  to  make  him  universal  intromitter,  but  only  for 
making  forthcoming  of  what  particulars  the  pursuer  could  prove  he  had  in- 
txomitted  with  appertaining  to  his  wife. 

'  Sptitis woody  (Husband  and  Wife.)  /).  T55. 

*<^*  Durie  reports  the^same  case. 

Agnes  Brc^^t^,  the  only  bairn  procreated  betwixt  umquhile  Brown  her  fa- 
ther,  and  Naismith  her  mother,  being  executrix  confirmed  to  her  said  umqu- 
hile father,  obtained  decree  against  her  mother,  who  was  executrix  confirmed 
with  her,  and  against  James  Dalmahoy  her  second  husband,  for  his  interest, 
for  payment  of  the  equal  half  of  the  inventory  of  the  goods  confirmed,  con- 
tained in  the  said  testament ;  and  the  said  relict  thereafter  dying,  after  her 
decease,  the  second  husband  is  pursued  by  the  said  Agnes  Browni,  and  her 
tutor,  as  intromitter  with  the  goods  and  gear  of  his  said  spouse,  hoc  nomine  to 
make  payment  to- the. pupil,  of  the  particular  sums  contained  in  that  sentence, 
obtained  against  his  wife,  and  himself  for  his  interest;  wherein  the  Lords 
found,  that  albeit  sentence  was  recovered  against  his  wife  before  her  decease, 
arui  against  himself  for  his  interest,  yet  that  he  could  not  be  con\^ened  hoc 
ttomine,  as  vitious.  intromitter  with  her  goods,  to  pay  her  debts,  he  being  her 
husbaud,  and  so  domintu  omnium  ejus  bonorum^  and  continuing  only  in  that 
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poMession  after  lier  decease,  which  he  once,  as  husband,  had  lawfully  acquired, 
and  so  thereby  he  could  not  be  convempd  as  universal  intromitter,  to  make 
him  a  vitious  intromitter,  and  liable  toiler  debts;  but  the  pursuer  might  con^. 
vene  him  to  make  forthcoming  the  particulars  intromitted  with  by  him,  per- 
taii^ing  to  his  wife,  for  payment  of  that  debt,  or  might  confirm  herself  execu- 
trix,  as  creditrix  to  her,  that  she  might  be  paid  off  her  debt,  for  thfe  which 
Jthey  found  the  process  might  be  sustained.    See  Passive  Title. 


j9k4t-  Burnet. 


Durie^p.  422. 


No  1 35* 


^634-    >/yi9< 


HuMBiE  against  Hume. 


HuMBiE  being  charged  to  pay  to  Helen  Cockbum,  sometime  good-wife  of 
Humbie,  and  to  Laurence  Hume,  her  spouse,  the  sum  of  2000  merks,  con- 
tained in  a  bond  granted  by  him  to  them  thereupon,  at  a  certain  term  men- 
tioned in  the  bond,  and  to  pay  annualrent  therefor,  so  long  as  he  retained 
the  sum  after  the  term  of  payment  j  and  tlieir  being  one  clause  subjoined  to 
the  end  of  the  bond,  whereby  it  was  provided,  that  it  should  not  be  leisum  to 
Laurence  Hume,  the  husband,  to  seek  the  principal  sum,  Jior  uplift  the  same 
during  his  wife's  lifetime,  but  only  the  annualrent  thereof;  in  resj)ect  of  the 
which  provision,  the  said  debtor  suspended  the  said  charges  execute  at  the 
husband's  instance,  for  the  said  principal  sum ;  whereto  the  husband  answer- 
ed^  that  that  clause  was  conceived  in  his  wife's  favours,  and  not  in  favours  of 
the  debtor ;  likeas  his  wife  consented  to  the  charge,  and  uplifting  of  the  mo- 
ney, and  oflfered  to  compear  judicially,  and  consent  most  solemnly  thereto. — 
The  Lords  nevertheless  suspended  the  charge  for  the  principal  sum,  in  res- 
pect of  the  said  clause ;  for  they  found,  that  the  debtor  could  not  be  compel- 
led to  pay  the  same,  albeit,  the  wife  <:onsented,  except  that  he  pleased  himself 
to  pay  it,  so  long  as  the  wife  lived  -;  for  it  was  found,  that  the  clause  was  in 
the  debtor's  favours,  if  he  liked  to  make  use  of  it. 


Clerk,  Hay. 


No  137. 

A  bond  bore« 
that  it  should 
not  be  law- 
ful for  the 
busband  of 
the  creditor 
to  uplift  tha 
principal 
•urn.  Althd* 
the  ladj  coin 
sented,  the 
debtor  found 
not  obliged 
to  p^. 


Hurie^pu  yap. 


,1637-    March  2. 


Keith  against  Simsoh. 


One  Geills  Keith  being  infeft  with  her  husband  in  conjunct-fee  of  the  fends 
of .  and  after  bis  decease,  pursuing  Simpson  to  pay  the  ordinary  du- 
ties of  the  lands  two  or  three  years  bypast,  since  the  time  of  her  husband's  de- 
cease, and  he  alleging^  That  he  was  heritably  infeft  in  the  lands  by  the  L.  Dal- 
gety,  who  was  .heritably  infeft  therein  by  her  husband,  and  bjr  virtue  whereof 


No  \^%. 

A  wife  intcft 
in  conjunct* 
fee,  cannot  b« 
prejudiced  by 
an  infrftmcnt 
ro  a  third 
party  flowing 
frotn  ber  htti« 
band* 
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No  138. 


he  had  heen  all  the  years  libelled,  and  many  others  of  before  hona/de  possessor^ 
therefore  he  ought  to  be  assoilzied  from  all  payment  of  any  bygone  duties,  in 
respect  of  his  right  standing,  \vhich  has  never  been  interrupted  by  warning  or 
otherwise ; — ^Thb  Lords  repelled  the  exception,  in  respect  of  the  relict's  infeft^ 
ment  of  liferent  produced,  and  that  she  could  not  be  prejudged  therein  by  any 
disposition  flowing  from  her  husband,  which  the  pursuer  bad  no  necessity  to 
know  or  to  pursue  to  be  suspended  during  her  lifetime,  albeit  the  defender  had 
acquired  his  right  immediately  from  Dalgety ;  and  found,  that  the  defender's 
bona  fides  could  not  defend  him  from  paying  of  the  duties  since  the  husband's 
decease,  the  relict  having  done  diligence  by  this  pursuit  so  shortly  after  his  de- 
cease, viz.  within  two  or  three  years,  for  the  which  the  pursuit  was  sustained, 
for  a  quantity  modified  by  the  Lords  yearly,  the  years  libelled,  and  the  said  al- 
legeance  was  repelled.  And  it  being  further  alleged^  That  the  defender  cannot 
be  convened  for  the  duties  of  the  lands  libelled  the  crop  and  year  ,  which 

was  one  of  the  years  pursued  for ;  because  the  pursuer  having  warned  him  to 
remove  before  the  term,  he  for  obedience  of  the  warning  removed,  and  left  the 
ground  void ; — and  the  pursuer  replying^  That  that  was  not  enough,  except  he 
had  come,  or  sent  to  the  pursuer,  and  had  renounced  the  right  and  possessioa 
of  the  lands  before  notaries  and  witnesses,  and  had  taken  instruments  thereup- 
on ;  otherwise,  upon  the  defender's  alleged  naked  leaving  of  the  ground,  the 
pursuer  could  never  have  been  in  tuto  to  have  entered  to  the  possession  of  the 
land  without  danger,  especially  where  the  defender  was  clothed,  and  clothes 
himself,  as  he  does,  with  a  title ;  so  that  without  renouncing  by  writ^  she  could 
never  have  been  freed  of  danger  of  ejection.  This  allegeance  was  found  rele- 
vant, notwithstanding  of  the  answer.  And  the  Lords  found  no  necessity  that 
the  defender  should  have  renounced  his  possession  to  the  pursuer ;  but  found  it 
sufficient  to  allege  and  prove  by  witnesses,  that  for  obedience  to  the  warning^ 
he  left  the  ground  waste. 


Act.  Dumhp. 


Alt.  H^. 


I>^it,  p.  834. 


No  139. 

A  husband 
confirmed 
his  wife's  tes- 
tament, and 
roacie  faith 
on  the  biven- 
tory.  By  this 
he  was  not 
fXcludcdfrom 
disappointing 
tiie  wife^s  Je- 
ptees^by  add-» 
Mg  another 
debt  forgot- 


1665.    Dceemher  7.       Elizabeth  Anderson  against  Andrew  Cunninghame. 

Andrew  CuNNiNGHi<^M£'s  wife  having  left  a  legacy  to  Elizabeth  Anderson^  it 
was  allegedly  the  husband,  that  his  wile's  share  of  the  moveables  was  exhaust* 
ed.  It  was  answered,  That  be  having  confirmed  his  wife's  testament,  and 
given  up  the  d^bts  due  by  him  therein^  and  made  faith  thereon,  he  cannot  now 
be  admitted  to  adduce  any  other  debts,  especially  being  so  recent  before  the 
testament,  within  three  or  four  years.  It  was  answered^  That  he  had  only  made 
faith  upon  the  inventory  of  the  goods  belonging  to  him^  but  not  of  the  debts 
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doe  by  hitn^  which  were  only  given  up  to  abate  the  quota ;  and  albeit  it  may      No  1 39. 
be  presumed  that  he  knew  and  remembered  his  own  debt,  yet  prasumptio  cedit     ^^g^^^^^^^ 
verUati,  ^eing  the  creditors  now  produce  their  bond  instructing  the  debt,  and 
crave  preference. 
Which  the  Lor2>s  found  relevant.. 

1666.  June  9. — ^This  cause  betwixt  Elizabeth  Anderson  and  George  Gun- 
ningfaame,  aneot  a  legacy  left  by  the  said  George's  wife  to  the  said  Elizabeth 
Anderson,  being  debated  the  7th  December  last,  the  Lords  then  found,  that 
George,  by  confirming  his  wife's  testament,  in  giving  up  his  debts,  to  exhaust 
the  free  gear,  and  abate  the  legacy,  did  not  hinder  himself  to  adduce  further 
debt  for  a  further  abatement ;  hut  now,  it  being  further  allej^ed^  That  imme- 
diately before  the  cocfirmaiion,  the  bond  he  would  now  add  was  regktrate,  and 
be  charged  therewith,  be  could  not  be  ignorant  thereof  at  the  time  of  the  con^ 
firmation. 

The  Lords  altered  their  interlocutor,  and  found  that  having  scienter  omitted 
that  debt,  he  could  not  bring  it  in  to  the  legatar's  prejudice. 

This  was  stopped  by  bill  the  next  day. 

Stair^  V.  I.  p.  323.  y*  374^ 

*^*  Newbyth  reports  the  same  case  1 

1665.  December  7. — Umqphil^  Agnes  Harvie,  spouse  to  George  Cun- 
ningham, by  her  latter-will  and  testament  in  anno  1645,  did  leave  several  lega- 
cies therein  contained  ;  which  testament  being  confirmed  by  her  husband,  who 
finding  that  the  debt  did  exceed  the  free  gear,  intented  a  reduction  and  decla- 
rator, craving  that  the  legacies  may  be  reduced  and  be  declared  free  thereof* 
It  was  alleged  for  the  legaturs,  That  they  ought  to  be  assoilzied  from  the  reason 
of  reduction ;  because  the  said  George  having  confirmed  his  wife's  testament^ 
notwithstanding  of  the  debts  given  up  at  the  time,  there  was  considerable  free 
gear  remaining,  so  that  having  made  taith  when  he  gave  up  the  inventory,  he 
ought  not  now  to  be  heard  to  quarrel  the  same  upon  pretext  of  his  other  dcbtSi 
which  he  could  not  but  know  the  time  of  the  confirmation  Whereunto  it  was 
replied^  That  seeing  the  pursuer  instantly  proves  by  writ  that  he  was  debtor,  the 
time  of  the  confirmation,  in  greater  sums  than  the  mventory  confirmed,  it  is 
clear  that  no  legacy  can  be  due;  especially  seeing,  although  the  said  debrliad 
not  been  given  up»  yet  legatars  aie  obliged  to  find  caution  in  case  of  emer- 
gency of  debts,  and  compearance  was  made  for  James  Cunningham  of  Bonnington 
the  creditor.  The  Lords  sustained  the  reason  of  reduction,  and  found  that 
the  husband  giving  up  of  the  inventorv,  might  yet  give  up  any  debts  owing 
by  him  to  any  of  bis  creditors  ^i^^  time  of  the  making  the  testament,  whereoL 
he- ought  to  have  allowance  for  -^  i^a^sting  the  inventory. 
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No  1J9.  1666.    yune  9. — Agnes  Harvie  deceasing  in  December  1645,  George  Cun- 

ningham, her  husband,  being  nominate  her  executor,  gives  uplas  dominus  bonorum 
the  inventory  of  his  wife's  testiimcnt  in  November  1648,  and  gives  up  all  the 
debts  owing  by  him,  so  that  there  rested  of  free  gear  L.  1800 ;  thereafter, 
John  Hamilton,  one  of  the  legatars,  recovers  decreet  in  foro  against  the  hus- 
band for  a  legacy  left  to  him  by  the  defunct  Agnes  Harvie.  The  said  George 
Cunningham  alleging^  That  he  was  resting  to  James  Cunningham  of  Bonning- 
ton  2OO0  merks,  w^hich  he  paid  ia  December  1648 ;  after  the  confirmation  of 
his  wife's  testament,  pursues  now  a  reduction  of  the  sMd  testament  to  the  pre- 
judice of  the  legatars,  upon  this  ground,  that  there  being  a  debt  due  to  B(m« 
nington  hy  himself,  which  he  omitted  ta give  up  thetime  of  the  confirmation, 
and  whiUc  will  e;;haust  the  inventory.  There  would  be  no  free  gear,  and 
consequently  ^o  logacy.  It  was  alleged  for  thelegatacs.  That  he  having  given 
up  the  testament  himself  in  anno  1648,  and  all  the. debts  owing.by  him,  he 
cannot  now  be  heard,  after  so  long  a  time  to  add  any  more  to  the  prejudice  of 
the^legatacs.  To  this  it  was  answered.  That  he  needed  not  give  up  any  of  his 
debts  at  all,  and  that  he  knew  not  of  Bonnington!s  dt\A  the  time  of  giving  up 
the  inventory  ;  and  that  as  the  legatar  is.  obliged  to  find  cauiidnem  mutianam ^ia 
case..of  emergency  of  debts,  .so  they  can  have  no  legacies  till  all  the  debts  be 
paid;  and  compearance  was  made  for  Bonnington  the  creditor,  who  craved 
preference.  It  was  duplied^  That  the  husband  had  given  ,.pp  the  inventory  ex 
certa  scientia,  and  that  he  could  not  be  ignorant  of  the  debt  owing  to  Bonning- 
tqn,  being  his  own  deed,  ,and  ,if  he  omit  it,  it  was  done  ds^lose  to  conceal  Jiis 
condition  /roiji  the  wprld ;  and  that  cautio  mmiana  is  npt  taken  in  this  case;, 
where  the  husband  has  the  privilege  of  giving  up  of  tbe  debts  owing  by  him 
.when  he.ppnfirms  his  wife's  testament ;  ^nd  as  ^to  Bonningtop's  coinpearanc^ 
he  has. po. interest,  because  the  debt  is  already  paid  him.  ^  The  Lords  would 
not  sustain  the  reason  of  reduction;  but  found,  that  in  regard  the  husband  had 
omitted  the  giving  up  of  the  debt  owing  to  Bonnington  the  time  of  the  con- 
firmation, it  could  not  now  be  sustained  for  exhausting  of  the  inventory  to 
the  prejudice  of  the  legatar,  and  that  in  rc^rd  of  his  presumptive  knowjedg^ 
of  the  same,  which  he  had  dolose  omitted  in  thjs  same  action.  It  vyas  alleged^ 
That  Bonnington's  debt  being  an  heritable  debt,  it  could  not  exhaust  her  part 
of  the  moveables  to  the  prejudice  oF  her  legatars;  because,  in  justice  she  fal- 
^  ling  no  part  of  *the  bond  bearing  annualrent,  she  ought  not  to  be  prejudged  by 
any  bond  due  to  h^r  hvisband  bearing  annualrent;  so  that  albeit  it  had  been 
given  up,  it  could  not  have  exhausted  that  part  which  belonged  jto  the  wife; 
but  this  was  not  decided. 

1666.  June  14. — In  the  same  proces?,  the  Lords  would  not  allow  George 
Cunningham  to  depone  upon  his  ignorance  of  the  foresaid  debt  of  aoco  merks 
owing  by  him,  but  found  that  he  might  give  in  a  condescendence  of  the  pro- 
bable causes  of  his  ignorance,  which  they  would  take  to  consideration. 

Newbytb,  MS.  p.  44.  fj  6u 
%*  Sec  Gilmour^s  report  of  this  case,  No  21.  p.  5639* 
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1^6 JS'     February  i6.       Binning  against  Brotherstanes. 

Alexander  Binning,  by  contract  of  marriage  with  Margaret  Trotter,  was 
obliged  to  resign  a  tenement  of  land  in  favours  of  himself  and  his  wife  in  life- 
rent,  and  the  heirs  of  the  marriage  in  fee  ;  and  accordingly  resignation  being 
made,  infeftment  was  taken  to  him  and  his  wife,  and  their  heirs  foresaid. - 

Thereafter  the  said  Margaret  having. deceased,  there  being. only  one  daugh- 
ter of  the  said  marriage  (Margaret  Binning),  the  said  Alexander  married  a 
second  wife,  and  did  oblige  himself  to  provide  the  heirs  of  that  marriage  to 
10,000  merks;  and  thereafter  did  indiice  the  said  Margaret  his  daughter  of 
the  first  marriage,  after  her  minority,  to  give  a  bond,  obliging  her  to  resign 
the  above  mentioned  tenement,  to  which  sHe  was  to  succeed  as  heir  of  provil 
sion,  to  her  father,  in  favours  of  Herself  and  the  heirs  of  her  own  body,  which 
failing,  in  favours  of  Alexander  Binning,  her  brother  of  the  second  maniage, 
and  his  heirs  whatsomever,.aJld'to  do  no  deed  to  prejudge  him  anent  the  stic- 
cession. 

The  said  Margaret  Binning  being' thereafter  infeft  as  heir  of  provision  to 
her  said  father  in  the  said  tenement,  did  by  contract  of  marriage  with  William 
Brotherstaney,  oblige  herself  to  resign  the  said  tenement  in  favours  of  herSelf 
5nd  the  said  William^  and  the  heirs  of  the  marriage,  which  failing,  his  heirs 
whatsomever ;  and  upon  the  said  resignation  she  and  her  husband  were  infeft. 

Thereafter  the  said"  Alexander  Binning  her  brother  did  obtain  a  decreet  a?- 
gainst  the  said  Margaret  and  her  husband  for  implement  of  the  said  bond,  and 
for  granting- a  procuratory  of  resignation  for  resigning  of  the  said  tenement, 
conform  to  the  said  bond,  in  favours  ofithe  said  Margaret  herself  and  the  heirs 
of  her  body,  which  failing,  in  favours  of  the  said  Alexander  ;  and  in  obedience 
to  the  said  decreet,,  the  said  Margaret  and-  her  husband  did  resign  the  said 
tenement ;  aad  infeftment  was  taken  to  the  said  Margaret  and  the  heirs  of 
her  body,  which  failing,  to  the  said-  Alexander.  After  the  said  Margaret^s 
decease,  the  said  Alexander  did  obtain  decreet  against  the  tenants  of  the  said 
tenement  for  mails  and  duties,-  which  being  suspended  by  tha  said. William 
Brotherstanes,  and  turned  into  a  libel,  it  was  alleged  for  him,  that  he  ought 
to  be  preferred,  being  infeft  long  before  the  pursuer,  and  seven  years  in  pos- 
session ::  Whereunto  it  was  rtpliedy  That  the  defender  was  denuded  of  an  v 
right  that  he  bad  by  the  infeftment  foresaid,  in-  favours  of  the  said  Margaret 
and  her  heirs  of  provision  foresaid  j  and  that  the  pursuer  had  thereby  right  as 
heir  of  provision  to  her. 

To  which  it  was  duplied^  That  being  incarcerated  upon  the  said  decreet  a« 
gainst  him  and  his  wife  for  implement,  he  had  resigned  for  obedience  as  hus- 
band, and  authorising  his  wife^  ^J^t  did  not  intend,  nor  could  not  be  decerned 
to  denude  himself  of  his  own  '(r\\U  which  he  had  for  so  onerous  a  cause  by 
his  contract  of  marriage,  ^^ 


No  i4o» 

a  husband 
granted  pro- 
curatory of 
resignation  in 
obedience  to 
a  decree. 
The  act  found 
also  to  aflfect 
the  interest  of 
his  wife. 


\ 
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No  1 40.         The  Lords  having  considered  the  procuratory  of  resignation  granted  by  the 

defender's  wife  and  himself,  did  find  that  he  had  granted  the  same  not  only 
for  obedience,  and  for  his  interest  as  husband,  but  for  his  own  interest,  Mid 
as  taking  burden  for  his  wife ;  and  so  did  denude  himself  of  any  right  tliat  he 
had,  in  favours  of  his  wife  and  the  .pursuer  as  heir  of  provision  ;  and  therefore 
preferred  the  said  Alexander. 

Upon  the  debate  it  was  agitated  amongst  the  Lords,  whether  such  clauses  m 
tailzies,  vh.  that  no  deeds  should  be  done  in  prejudice  of  the  heirs  of  tailzie 
and  provision,  and  their  succession,  do  import  that  the  granter  of  such  oblige- 
mcnts  should  not  have  power  to  dispose  of  the  land  that  is  tailzied,  and  have 
that  liberty  which  is  inherent  to  dominium  ?  or  if  it  should  import  only,  that 
they  cannot  break  the  tailzie,  or  provide  the  lands  in  tailzie  to  other  heirs. 

The  President  was  of  opinion,  that  the  fiar  could  not  dispone  nor  do  any 
other  deed ;  and  that  the  said  clause  was  not  restricted  to  the  altering  or  break- 
ing of  the  tailzie.     But  this  point  was  not  decided. 

Dirletony  No  257.  p.  124, 

^^*  Gosford  reports  the  same  case  : 

In  a  double  poinding  raised  at  the  instance  of  the  tenants  of  a  tenement  of 
land  and  laigh  booth  against  the  foresaid  persons,  It  was  alleged  for  Alexander 
Binning,  That  he  ought  to  be  preferred,  because  he  stood  infeft  m  the  saids 
lands  and  laigh  booth,  upon  a  procuratory  of  resignation  granted  by  Margaret 
Binning  his  sister,  in  obedience  of  a  decreet  of  the  Lords,  wherebj  she  was 
decerned  to  infeft  herself  as  heir  of  provision,  conform  to  her  bond  made  for 
that  effect.  It  was  alleged  for  William  Brotherstanes,  That  notwithstanding 
thereof  he  ought  to  be  preferred,  because  he  having  married  the  said  Marga- 
ret, and  provided  her  to  a  liferent,  in  contemplation  thecedf,  she  had  resigned 
her  right  of  the  foresaid  tenement  and  booth  in  Tiis  favours,  whereupon  he  was 
infeft,  and  by  virtue  thereof  in  possession  by  the  space  of  nine  years,  and  so 
ought  to  have  the  benefit  of  a  possessory  judgment ;  especially  that  bond 
granted  by  his  wife  being  fraudulently  obtained  from  her  by  her  father  when 
she  wzs  infami/ia,  and  thereby  any  provision  ^he  had  was  taken  away,  and 
her  father's  whole  estate  settled  upon  a  brother,  who  is  a  son  of  a  second  mar- 
riage. It  was  replied^  That  the  said  Alexander's  right  being  founded  upon  a 
decreet  of  the  Lords,  could  not  be  taken  away  but  by  a  reduction  ;  and  the 
said  William  could  never  quarrel  the  same,  because  he  had  subscribed  the 
procuratory  of  resignation  in  question  in  obedience  not  only  as  consenter,  but 
as^taking  burden  for  his  wife.  It  was  replied  by  the  said  William,  that  he  did 
subscribe  the  same  in  prison,  and  that  the  words  making  him  take  burden 
were  only  verba  narrativa  foisted  in  by  the  writer,  which  he  never  considered ; 
whereas  the  procuratory  itself  did  only  make  him  a  consenter,  and  his  consent 
bjeung  only  to  a  deed  of  his  wife  who  was  decerned,  and  for  obedience,  could 
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not  ptejudgfe  Irim.  Tbte  Loa^s  iiotwkTistanding  did  prefer  the  said  Alexander  No  140, 
Binning,  seeing  the  decreet  against  the  wife  could  never  be  reduced,  being  fe 
^ctwt  inforo  ;  and  that  the  proctiratory  being  conceived  as  said  is,  the  said 
William  could  fijbt  have  the  benefit  of  a  possessory  judgment,  albert  it  were 
^fouiid  that  he  was  ottly  a  c^mse^nter,  seeing  there  was  no  reservation  of  hi^ 
rig^t,  it  behig  in  his  power  to  consent  or  not  as  he  thought  fit. 

Gosford  MS.  No  748,  p.  461. 


.:3675.  December  8..        Thomsons  ugaitut  Creditors  of  Alice  Thin. 

The  husband  'lias  power  to  diispo«  of  the  moveables  in  communion,  to  take  ^^^ 

cBect  m  his  life  crtr  ^fter  his  death,  provided  it  be  exercised  sine  dolo.  But  a 
lj6nd  being  granted  to  a  nei'oe,  payable  after  the  death  of  the  granter  and  his 
-wife,  *  in  case  hre  left  no  heits  of  his  own  body,*  the  Lords  found  the  circum- 
stances of  fraud  here  alleged,  viz.  That  at  the  date  of  the  bond  the  granter 
had  n»t  an  estate  sufficient  to  satisfy  the  bond,  leaving  any  thing  considerable 
to  his  wife,  not  othcrwi^  provided,  and  that  the  bond  bore  a  condition  of  not 
liaving  heirs  of  his  own  body,  relevant  to  this  effect,  that  the  bond  should  not 
^ct  the  wife's  half, 

ToL  Die.  V.  X.  p,  396.     Stair > 

♦^*  Gosford  reports  the  same  cast : 

In  a  multiplepoinding  raised  at  the  instance  of  Mr  James  Eleis,  who  was 
4ieretor  of  tiie  dwelling  house,  wherein  both  James  Masterton  and  his  wife 
{Alice  Thin)  had  died,  and  Was  preferred  to  both  creditors,  for  the  house-mail, 
as  having  Jus  tacifyr  kgpothectt^  and  had  order  fer  satisfying  thereof,  to  dis- 
pose of  the  moveables  remaining  in  the  house  at  the  best  rate  ;  there  being 
a  cempetitiiMi  betwixt  the  xsreditors  of  the  husband,  and  the  creditors  i»f  the 
.  wife,  who  should  ht  preferred  to  the  superplus,  it  was  alledged  for  Margaret 
Thomson,  that  she  oi^ht  to  be  preferred  to  Baiilie  Hall  and  other  creditors 
of  Alice  Thin,  because  the  deceased  James  Masterton,  had  granted  bond 
to  her  and  her  sister,  for  payment  of  the  sum  of  iive  thousand  pounds  at  the 
first  term  after  his  own  and  his  wife's  decease,  and  the  longest  liver  of  them 
two,  faUing  heirs  of  his  oWn  body :  Likeas,  thereafter  he  did  make  a  dis- 
position of  his  whole  goo^s  in  favours  of  his  wise  Alice  Thin,  with  the  bur- 
den of  his  whole  debts,  who  not  only  had  accepted  the  same,  but  by  confir- 
mation of  herself  as  executrix,  and  uplifting  the  sum  of  two  thousand  merks 
due  to  her  husband  by  Sir  Wiljjgm  Thomson,  she  had  homologated  the  said 
Btion,  affected  with  her  Ij^ba^d's  debts;  and  therefore  the  saids  Thom- 

119  ought  to  be  preferred  ^ 0  k       creditors,  who  could  pretend  no  right  to 

ly  of  the  mo^veables,  whici^     ^    ^  possessed  in  common  betwixt  him  and 
Vol.  XIV.  y^*^^  ^3  K 
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No  141.      his  wife  until  he  died.     It  was  allcdged  for  the  creditors  of  AKce  Thin,  that 

notwithstanding,  they  ought  to  be  preferred  to  the  just  half  of  the  moveables 
which  were  possessed  by  the  husband  and  the  wife,  the  time  of  the  dissolu- 
tion of  the  marriage  by  the  husband's  death ;    imo^  Because  this  bond  was 
granted  for  no  onerous  cause,  not  being  obligatory  against  the   heirs  of  James 
Masterton*s  body,  and  only  payable  after  his  decease  and  his  wife's,  and 
granted  to  his  own  neices,  and  therefore  unless  they  couM  instruct  an  onerous 
cause,  and  that  they  were  true  creditors,  it  would  only  be  interpreted  in  law, 
donatio  mortis  causa  qua  equiparatnr  irgatOj  ufid  ^o  wfts  only  payable  out  of  the 
defunct's  half  of  the  moveables,  and  could  not  burden  the  wife's  half,  to  which 
she  hath  right  by  the  law  and  practique  of  this  kingdoih',  especially  there 
being  no  contract,  nor  no  lands  nor  heritage,  whereof  she  could  crave  a  terce.. 
It  was  replied  by  the  saids  Thomsons,  that  they  ought  to  be  preferred ;,  not- 
withstanding, because  the  bond  did  constitute  the  husband  debtor ;  and  his 
heirs  not  being  of  his  own  body,  and  the  delay  of  the  term*  of  payment  until 
after  both  their  deaths,  did  not  alter  the  nature  of  the  bond ;  and  during  his 
lifetime  he  having  the  sole  dominion  of  his  moveables,  so  that  he  might  sell 
or  dispone  thereupon,  and  contract  debt  whereby  they  might  be  affected,  he 
having  granted  this  bond,  the  wife  could  have  no  right  but  deducto  arc  alieno, 
seeing  by  our  law  the  husband  during  the  marriage  hath  not  only  nudam  ad-^ 
ministrationem  but  is  perfect  dominiis  omnium  mobilium.     The  Lords  did  prefer 
the  saids  Thomsons  upon  the  reasons  alledged  for  them ;  which  seems  hard, 
seeing  the  moveables  were  not  affected,  nor  disponed  by  the  said  bond,  and 
that  it  being  granted  for  no  onerous  cause,  by  her  husband  to  his  neices,  and 
being  latent  until  the  dissolution  of ''the  marriage,  in  law  it  could  only  be  in- 
terpreted donatio  mortis  causa;  but  to  extend  it  to  the  nature  of  a  debt,  to 
take  away  the  wife's  part  of  moveables  to  which  the  law  doth  provide  her, 
having  no  other  provision,  and  the  whole  moveables  being  possessed  in  common, 
it  was  strange  and  of  a  dangerous  consequence,  seeing  thereby  by  such  private 
bonds  for  no  onerous  cause,  impetrated  by  such  near  relations,  wives  may  be 
prejudged  of  their  whole  livelihood  and  what  they  had  right  toby  law.  I'herc- 
after  the  saids  Thomsons  craved  to  be  preferred  upon  that  ground,  that  the 
said  Alice  Thin  had  accepted  of  a  disposition  of  her  husband's  whole  estate, 
personal  or  real,  with  the  burden  of  his  whole   debts,  which  she  had  so  far 
homologated,  that  she  did  uplift  from  Sir  William  Thomson  two  thousand' 
merks,  which  was  resting  by  a  bond  granted  to  her  deceased  husband,  and 
thereby  she  became  liable  to  his  whole  creditors,  for  his  whole  debts,  and 
they  might  affect  the  whole  moveables  which  were  possessed  in  common,  or 
the  monqy  which  was  the  price  and  came  in  place  thereof.     It  was  alledged 
for  Baillie  HaU  and  the  wife's  creditors,  that  they  ought  to  be  preferred,  not- 
withstanding, because  any  acceptation  of  the  said  disposition,  and  mak«ng  use 
thereof,  could  not  be  interpreted,  that  she  did  intend  to  prejudge  herself  of  the 
half  of  the  moveables  which  belonged  to  herself  y'ttr^  rclicta:   Likeas,  not- 
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withstanding  of  the  disposition,  she  did  confirm  herself  executrix  to  her  No  141 
.  husband,  and  gave  up  ail  inventory  only  o^  the  half  of  the  moveables  belong- 
ing to  the  husband  j  and  whereas  the  disposition  was  burdened  with  the  pay- 
ment of  the  debts,  it  could  import  no  more  but  that  she  should  be  liable  to 
all  his  creditors,  in  so  far  as  she  had  right  by  the  disposition,  and  be  countable 
to  the  creditors  of  her  husband  for  all  tl^at  belonged  to  him,  in  so  far  as  it 
would  extend  to,  but  could  never  be  extended  to  what  truly  belonged  to  her, 
«he  being  no  ways  personally  obUged,  and  consequently  her  creditors  could 
only  have  right  to  what  truly  belonged  to^  herself  propria  nomine^  whether  by 
virtue  of  her  commonion  of  the  goods  possessed,  the  time  of  the  disolution 
of  the  marriage,  or  whatever  she  did  acquire  thereafter,  especially  they  hav- 
ing a  disposition  from  her  to  the  saids  moveables,  and  by  virtue  of  an  instru- 
ment having  taken  possession,  and  intimated  the  same  to  Mr  James  Elies,  in 
whose  hands  they  were  consigned,  before  the  Thomsons  had  done  any  dili- 
gence to  affect  the  same.  The  Lords  did  prefer  the  Thomsons  notwithstand^ 
ing,  as  being  creditors  to  the  said  Alice  Thin,  by  virtue  of  the  disposition 
and  acceptation  thereof;  and  granting  a  discharge  to  Sir  William  Thomson, 
and  found  that  a  naked  instrument  taken,  did  not  give  a  real  right  to  goods 
or  price  thereof;  which  seems  also  hard,  seeing  dispositions  made  to  any  per- 
son with  the  burden  of  debts,  they  never  becoming  personally  obliged  by  their 
bonds  to  creditors,  cannot  be  extended,  but  to  make  them  liable  so  far  as  they 
have  benefit  by  the  disposition;  and  it  were  of  a  dangerous  consequence,  to  a 
person  that  is  ignorant  of  the  disponer's  private  debts,  should  he  be  farther  liable 
upon  that  ground ;  it  being  against  common  reason  to  think,  that  by  making 
use  of  a  right  or  disposition,  they  fntended  to  involve  all  their  own  estate, 
whereas  they  could  not  look  upon  any  such  disposition,  but  as  a  favour  and 
benefit ;  and  the  question  being  as  to  the  right  of  moveables,  which  were  ex- 
tant, the  creditors  of  Alice  Thin  not  only  having  a  disposition  made  to  a 
conjunct  person  in  their  favours  to  their  behoof,  but  having  imtimated  the 
same  by  taking  instruments,  and  first  doing  diligence  by  intenting  action, 
it  was  hard  to  prefer  the  creditors  of  the  husband  whose  diligence  was  p6s* 
terior. 

Gosford,  MS.  p.  511.  No.  812.  813. 

*^*  This  case  is  also  reported  by  Dirleton  : 

1675.  November  24. — In  a  suspension  of  multiplepoiuding,  at  the  instance 
of  Mr  James  Elies  of  Stainhopmilns  against  John  Hall  and  the  other  creditors 
of  Mrs  Masterton,  and  against  the  creditors  of  James  Masterton,  it  was 
found,  that  Mrs  Masterton  the  relict,  not  being  confirmed  executrix  creditrix 
to  her  husband,  her  husband's  creditors  are  preferable  as  to  any  goods  and , 
debts  extant  and  undisposed  of,  which  belonged  to  hejr  husband ;  in  respect 
albeit  the  right  of  the  same  was  established  in  the  person  of  the  executrix; 

33*^  a 
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Vo  141.     jtt  they  did  pertain  to  ber  as  executrix,  and  as  halving  a  tmst  &»d  olSce, 

and  to  the  effect  the  testament  may  be  executed;  and  wll^t  k  con&med  sheold 
be  made  furthcoming  to  all  parties  having  interest,  and  consequently  to  the 
defimct's  creditors^  and  not  her  own ;  and  the  executrix  ha»  net  an  absohite 
property  in  the  goods  confirmed,  but  only  qualified  and'  lor  adiministration, 
and  to  the  effect  foresaid. 

CLdo,  It  was  found,  that  a  servant,  for  bis  fees,  is  not  ftiy&tgtd  and  pre- 
lerable  to  other  creditors. 

3^10,  James  Masterton  having  gvanted  a  bond  for  payment  of  a  eonsicfcrable 
sum,  after  his  own  and  his  wife^s  decease,  in  case  be  should  not  have  chSdren 
of  bis  own  body  ;  it  was  aUedg^^dy  that  the  said  bond,  being  without  an  oner- 
ous cause,  and  not  being  effectual  until  aft«  his  decease,  a»  said  is,  ami 
failzieing  of  heirs  of  hi&  body,  was  of  the  natuoe  c^  dmatid  mortis,  cama^  and 
eootd  not  affect  the  reHct^s  part ;  whereunto  it  m»anni)er€dy  that  the  said  bond 
being  granted  when  he  was  in  liege  pamtie^  and  had  power  as  domtfots  to  dis« 
pose  of  the  goods,  or  to  grant  bonds  which  might  aflect  the  same,  tiie  refict 
could  have  no  legitim,  but  of  the  free  gear,  the  said  bond  and  ether  debts 
bejng  satisfied. 

Some  of  the  Lords  were  of  opinion,  that  the  bond  should  uSset  the  kail 
goods ;  but  others  thought  that  it  ought  to  affect  only  the  defunct's  part^ 
seiiig  Aere  is  a  communion  betwixt  husband  and  wife ;  and  albeit  the  hus- 
band  is  said  to  be  domhms,  and  has  full  administration  of  the  same,  so  that  he 
may  dispose  thereof,  and  grant  bonds  for  onerous  causes,  yet  he  cannot,  in 
wejudice  of  the  commuxkion  and  the  wife's  interest  foresaid,  dissipate  and  give 
«way  the  same  by  fraudulent  donations,  of  purpose  to  jMrejudge  eidierthe  relict, 
ctf  the  ebitdren  of  their  legitim :  but  this  point  was  thought  fit  to  be  heard 
and  debated  in  prasentia. 

1675*  December  9. — By  our  custom,  and  the  custom  of  diverse  odt^r  nadoM, 
though  there  be  a  communion  betwixt  a  husband  and  a  wife  as  to  moveables, 
yet  the  husband  during  the  marriage  has  not  only  tidministration,  but  is  domir 
nus  actUf  and  may  dispose  of  the  same,  not  only  for  onerous  causes,  but  by 
way  of  donation  ;  and  the  wife  has  only  a  right  and  interest  habitu^  which 
exit  in  actum  after  the  marriage  is  dissolved,  as  to  all  the  moveables  belonging 
to  them  the  time  of  the  dissolution. 

And  yet  if  the  husband  dispose  of  his  moveables  infraudem,  and  of  purpose 
to  prejudge  the  wife^  and  to  evacuate  her  legitim  and  part  of  the  moveables, 
ts  was  alleged  in  the  case  in  question,  the  circumstances  being  such  as  did 
evince  the  husband's  fraud  and  purpose  to  settle  his  estate  upon  his  near  rek* 
tions  after  his  death,  in  prejudice  of  the  wife's  interest,  such  donations  will  not 
be  sustained* 

The  said  James  Masteftoun  having  made  a  disposition  in  favours  of  his  wile, 
.    #ith  the  burden  of  his  debts,  so  that  his  creditors  should  not  be  preiudmd« 
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U  but  that  the  said  light  should  be  affected  with  the  said  debts,  it  was  debated      Ko  ij^j. 

ik  among  the  Lords,  what  the  import  should  be  of  the  said  clause,  aad  if  the  c^- 

'  3!  ditors^  of  the  husband  had  th^eby  a^  real  interest  i!n  the  goods,  or  only  a  per* 

^  sonal  action  ^gwist  th^  rec^iyer  of  the  dispqaition :  and  it  was  thoug;ht  that 

g(2  the  ^oods  being  extant  ai^d  undisposed  of,,  the  rec^vepr  of  the  disposition  with  ^ 

the  said. quality  was  in  the  case  of  a, trustee  ($r  executor;  and  the  creditors  of  ' 
j^'  the  husband  competing  upon  their  dihgence,  to  affect  the  $a;me  with  those  of 

the  wife,  would  be  preferable ;  bu^  if  they  were  disposed  of  by  the  wife,  thQ* 
the  price  he  not  employ ed  for  the  u^e  of  the  creditors,  though  they  b^  e^tant» 
the  husband's  creditors  have  no  iQter^st  in  the  same^^  seeing  the  wife  was  4(mimf 
and  might  sell  the  same ;  and  buyers  finding  her  i^  possessiqu,  are  wA.  cqu^ 
cemed  to  enquire  what  way  she  should  employ  ^he  price4  Viik  <7th  Qe-  - 
cember  1675,  TbbqisoQ  4:onfra  El^is,  voce  Moveables. 

Dirleton^  No  30a./.  148^,  and  No  315.^.  154.  .- 

*^ ,  See  Stair's  report  of  of  this  case.  No  6.  p.  3593.  .  ^ 


1^79.    yartuary^o.  GiCant  against  Grant.    .  No  14.1 

A  MAH  hating  disponed  to  his  brother  the  whole  sums  and  goods  he  ^should    ' 
have  at  hi»  death,  *  if  he  surviyed  him,  and  the  disponer  have  no  children  of  his 
*  owtt,*  the  Lords  found  that  this  coidd;  not  disappoint  the  wife  of  her  legal  in- 
tei«st  in  the  goods  in  eommunion. 

FoK  DU.  f^  r.  p.  396,    Stair. 

^^  Foantaif^U  tepoits  the  same  case  : 

A  REUCT  being  pursued  upon  a  general  assignation  to  goods,  for  delivery, 
alleges  it  is  only  donatio  mortis  causa^  collated  in  tempus  mortis  of  the  disponer^ 
and  so  was  revocable,  and  revoked  by  a  posterior  right  made^tq  hcL-^Answer-^ 
ed.  It  had  not  the  requisites  of  a  dwoti^  mortise  c^m^  and  could  never  b^  re- 
voked, nisi  per  supervenientiam  Kberorum^  viiindubio  a  donation;  (especially  if 
in  part  it  have  onerous  causes,)  preesumitur  inter  vivosj  et  conditio  est  valida^  I.  35* 
J  2.  D.  De  donat.  mortis  causa*  Et>  lege  13.  \  i.  in  fine  JX  eodfim^  Donatio  mortis 
causa  may  be  left  so,  ut  mtllo  ca^u  Hs  ejus  r^p^iiio^  See  No  i.  p.  3^591  •  when 
a  disposition  to  moveables,  to  take  eSect  after  the  granter'a  death,  excludes  the 
executors.*— —The  Lords  preferred  the  first  disposition  to  the  tcfcondi,  except  in 
80  far  as  it  was  in  implement  of  her  contract ;  but  annulled  it  quoad  excessum  ; 
h^t  found  the  first  did  not  prejudge  h^c  of  her  half  of  the  moveables  as  relict.     . 

Fountainballf  MS» 

*^*  See  Stair*s  l^^v^  of  this  case,  Np  7.  p.  3§9(?. 
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No  143. 


1697.    July  2,0. 
.  Incorporation  of  Taylors  in  the  Canongate  against  Elizabeth  Daikxrs. 

'  The  deacon,  box-master,  and  Incorporation  of  the  Taylors  of  the  Canongate 
being  debtors  to  Elizabeth  Daikers  in  500  merks  by  bond,  and  being  charged, 
they  suspend  that  she  is  minor ;  and  though  she  be  lately  married,  yet  Gib,  her 
husband,  is  a  highland  man,  having  nothing,  and  if  the  marriage  dissolve  with- 
in year  and  day,  the  tocher  returns,  and  he  has  no  right  thereto,  and  so  he  can- 
not validly  discharge. ^The  Lords  found  her  sufficiently  authorised  by  her 

husband  as  curator  to  her,  and  that  the  right  of  administration  Rvxdjus  exigendi 
was  in  him,  and  these  uncertain  events  could  not  hinder  his  uplifting,  and  there- 
fore found  the  letters  orderly  proceeded. 

Fol  Die.  V.  X.  p.  397.     FountainhalU  v.  v.  p.  790. 


No  I44< 


1708.    July  6.         Lady  Invergelly  against  Her  Husband. 

Mrs  Isobel  Ellis,  Lady  Invergelly,  gives  in  a  petition,  craving  the  custody 
and  delivery  of  her  only  son  from  Robert  Lumisden  of  Invergelly,  his  father, 
in  respect  of  his  tenderness,  and  that  she  could  attend  his  health  better  than 
any  other,  and  that  his  education  at  schools  and  colleges  was  neglected,  and  that 
she  was  willing  to  maintain  him  out  of  her  own  aliment,  during  her  separation. 
The  Lords,  considering  he  was  a  youth  come  to  age,  and  in  familia^  thought 
the  father  had  the  only  i:ight  to  keep  and  educate  him  j  and  therefore  refused 
her  bilL 

ToU  Die.  V.  I.  p.  397.    FountninbaU,  v.  2.  p.  448, 


No  145. 

A  widow,  ha- 
ving children, 
jnarncd  a  se- 
cond hus- 
band, and 
djing  with- 
out issue  of 
that  marriage, 
her  children, 
as  her  execu- 
tors, brought 
an  action  a- 
gainst  h&r 


1 760.     June  i€. 

Colin,  Duncan,  and  Margaret  Campbells,  against  John  Campbell 

x)f  Ardnave, 

Katharine  Campbell  was  first  married  to  John  Campbell  of  Killinallan,  by 
whom  she  had  several  children  ;  and  after  his  death,  to  John  Campl)ell  of  Ard- 
nave ;  of  which  marriage  there  was  no  issue. 

Ardnave,  the  second  husband,  got  some  money,  and  other  effects,  with  his 
wife,  which  had  been  left  her  by  her  first  husband ;  and,  on  the  other  hand,  he 
settled  her  in  a  liferent- annuity,  and  other  .provisions,  in  case  of  her  surviv- 
ing- 

This  marriage  having  dissolved  in  September  1748,  by  the  predecease  of  the 

wife,  Colin,  Duncan,  and  Margaret  Campbelb,  her  children  of  the  first  mar- 
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riagc,  brought  an  action,  as  executors  qua  nearest  of  kin  to  their  mother,  against 
Ardnave,  for  the  half  of  the  goods  in  communion.  Their  right  to  insist  in  it 
was  not  disputed  ;  and  the  defender  having  been  ordained  to  exhibit  an  account 
of  these  goods,  which  be  did  by  way  of  charge  and  discharge,  the  pursuers 
made  an  objection  to  this  account,  founded  on  the  following  state  of  facts. 

In  the  year  1741,  during  the  subsistence  of  this  marriage,  one  Alexander 
Campbell,  a  relation  of  the  defender's,  had  died,  and  left  the  defender  his  exe- 
cutor  and  universal  legatar,  with  the  burden  of  paying  his  debts  and  some  le- 
gacies.  These  debts  and  legacies  amounted  to  about  L.  1000  Sterling;  for  all, 
or  most  of  which,  the  defender  gave  his  own  bills  to  the  creditors  and  legatees. 
The  eflfects  and  debts  owing  to  the  defui}ct  amounted  to  above  L.  1200  Sterling ; 
and  as  most  of  these  debts  were  owing  by  bills  or  open  accounts,  the  defender 
converted  the  whole  into  bonds,  bearing  interest,  and  secluding  executors.  All 
this  was  done  from  the  1741  to  the  1745. 

The  defender  was  likewise  himself  creditor  to  several  persons  by  bills  and 
small  accounts,  particularly  to  James  Campbell  of  Ballinaby,  in  L.  73  :  ix  rp ; 
for.  which  sum  he  took  a  bond,  secluding  executors,  dated  5th  September  1748, 
and  payable  in  five  days,  thereafter,  his  wife  being  then  on  death-bed.  .  About 
the  same  time,  also,  he  disposed  of  a  ^  number  of  cattle  then  on  his  farm,  to 
Gillies  of  Duchra  ;  from  whom  he  got  a  bond,  dated  20th  September,  and  pay- 
able five  days  thereafter. 

•  The  defender,  in  making  uj)  his  account  of  the  goods  in  communion,  took 
credit  for  the  bills  which  he  had  granted  to  Alexander  Campbell's  creditors  and 
legatees,  as. so  many  moveable  debts  owing  by  him  ;  but  refused  to  charge  him- 
self with  the  bonds  which  he  had  taken  from  Alexander  Campbell's  debtors,  or 
the  two  last  bonds  above  mentioned,  tak-en  in  September  1748  ;  as  the  whole  of 
these  are  bonds  bearing  interest,  and  consequently  heritable  quoad  the  interest 
of  husband  and  wife. 

Objected  by  the  piirsuers  in  the  first  place,  The  defender  cannot  be  allowed 
to^c^aust  the  goods  in  communion,  by  the  bills  which  he  granted  to  Alexan- 
der Campbell's  creditors  and  legatees.  These  bills  ought  to  be  paid  out  of 
Alexander  Campbell's  executry,  which  is  more  than  efficient  for  that  purpose. 
At  least,  7.dly,  If  the.  bills  are  brought  in  computo  to  restrict  the  wife's  share, 
the  bonds,  which  came  in  place  of  the  executry-funds,  ought  likewise  to  be 
brought  in  jcomputty  to  enlarge  it.-  For  it  would  be  unjust  to  load  the  wife  with 
her  share  of  Alexander  Campbell's  debts,  while  the  husband  pockets  all  his  ef- 
fects. This  v^ras  probably  what  the  defender  had  in  view  when  he  changed  the 
security,  by  taking  bonds,  bearing  interest,  from  Alexander  Campbell's  debtors, 
in  place  of  the  former  bills  and  open  accounts,  while,  at  the  same  time,  he  gave 
bills  for  the  debts  and  legacies  owing  by  him.  But  the  law  will  give  no  coun- 
tenance to  a  device  of  this  kind,  calculated  plainly  to  frustrate  or  diminish  the 
wife  and  children's  right  to  their  .j^are  of  the  goods  in  communion.  The  hus.-  .~ 
band's  power  of  administraUoa  q-  j b^^^  goods,  is  indeed  very  ample  during  thfi*^- 
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price  of  the     ^ 
stocking,     . 


$^ 


HUSBAND  AND  WIFE. 


Dxv.rr. 


No 


marriage;  bat  where  he  docs  any  deed  mftnifetly  fraudulent,  and  having 
no  other  tendency  but  to  disapj)Oint  the  legitim  ot  Jus  ririicta,  the  iJourt 
of   Session    is    in    use   to    give    relief;      Grant   contra   Grant,     No    141. 

-p.  5943.;  February  1728,  Henderson,  voce  Lsmtiar,  And,  ^dly,  For  the 
same  reason,  it  seems  clear,  that  the  two  last  bonds  taken  frota  Campbell  of 
Ballmabyand  Gillies  of  Dtrchra,  in  September  1748,  and  made  payable  five 

;  days  after  date,  with  an  evident  and  most  unfair  intention  of  ftbridgtng  the  wife's 
interest  in  the  moveables,  when  she  was  lying  in  extremis^  ought  to  be  brought 

..  in  cafnputo  of  the  goods  in  communion. 

Answered  for  the  defender,  The  creditors  and  legatees  of  Alexandtf  tJaiiip- 
bell  were  satisfied  with  his  bills,  in  place  of  taking  immediate  payment  of  their 
money.  This  happened  as  far  back  as  the  year  1744 ;  and  the  defender  did 
not  then  dream  of  any  such  claim  as  the  pursuers  are  ttow  insisting  in.  Sup- 
posing no  bills  had  been  granted,  the  legacies  and  debts  of  Alexander  Camp- 
bell, being  simply  moveable,  would  still  have  aiFected  the  godds  in  communion. 
And  with  regatd  to  the  bonds  which  the  defender  got  from  the  several  debtoo, 
it  was  surely  a  most  proper  act  of  administration,  to  convett  debts  simply  move- 
able into  bonds  bewaring  interest.  At  the^ame  thne,  the  defendier  is  not  bound 
to  account  for  the  reasons  of  his  conduct  in  this  respect.  A  husband  has  the 
sole  and  unaccountable  management  of  the  eflfects  in  communion  during  the 
marriage  ;  and  though  he  cannot  disappoint  the  wife  or  children  by  any  settle- 
ment to  take  effect  at  death,  which  is  all  that  is  proved  by  the  decisions  quoted 
for  the  pursuer,  there  is  no  doubt,  that  every  alienation  by  bim  of  these  goods 
or  act  of  management  concerning  them,  while  the  marriage  subsists,  is  good  a^ 
gainst  every  person  whatever, 

*  The  Lords  found  the  defender  liable  to  account  for  the  two  last  bonds;  and 
repelled  the  objection  as  to  the  rest.* 


LC. 
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1763.    June  16. 


Stracy  Till,  fitc.  against  Robsht  Jauuesok* 


A  LEGACY  of  L.  4oo  Sterling  being  left  to  Margaret  Jatnieson  by  her  untie 
.John  Hamilton naerchant  in  Glasgow,  she  being  in  good  business  asa  manttia- 
maker,  assigned  the  same  to  her  father  Robert  Jamieson,  in  order  to  support 
bim  in  his  old  age.  The  assignment  bears  date  7th  June  1759  :  and,  on  the 
.17th  of  August  the  same  year,  she  was  enticed  into  a  marriage  with  Robert 
Mason  linen-draper  in  Northallerton,  who,  in  a  month  after  the  marriage,  be- 
came bankrupt,  and  a  commission  of  bankruptcy  was  issued  out  against  him. 
The  commissioners  of  bankruptcy  executed,  as  usual,  an  assignment  to  the 
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bankrupt's  effects,  I2d  of  October  1759  ;  and  the  assignment  by  Margaret  Ja- 
siieson  to  her  father  was  not  intimated  till  the  17th  of  May  1 760. 
'  The   representatives  of  John  Hamilton,  in  order  to  pay  safely,  brought  a 
multiplepoinding  against  the  assignees  to  the  bankrupt  husband's  effects,  and 
against  Robert  Jamieson  assignee  from  the  wife/ 

And  the  Lords  found,  '  That  the  assignment  in  favour  of  Robert  Jamieson, 
kaving  been  granted  and  delivered  before  the  marriage,  though  iK)t  intimated^ 
is  preferable  to  the  legal  assignment  by  the  subsequent  marriage/ 

This  Judgn^ent  rests  upon  two  different  grounds,  both  of  which  were  under 
view  oi  the  Court,  imo^  That  the  legal  assignment  by  marriage  transfers.  no« 
thing  to  the  husband  but  what  the  wife  had  the  free  disposal  of ;  ^nd  therefore, 
not  any  subject  made  over  by  her  to  another,  of  which  she  could  not  dispose,- 
though  the  legal  title  remained  with  her.  2^q,  As  Margaret  Jamieson's  assign- 
ment to  her  father  bears  warrandice  from  fact  and  deed,  the  husband,  had  the 
subject  been  even  conveyed  to  him  expressly,  must  have  conveyed  it  to  the  a&* 
fignee,  as  being  liable  for  his  wife's  debts. 

&/.  Dec.  No  206.  f.  273, 

-*^^  See  this  case  as  reported  in  the  Faculty  Cbllection,  No  84.  p.  2^58. 
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1771.    December  5. 

Thomas  and  Andrew  Sorlus  against  Elisabeth  Robcrtsok,  Relict  of  Patrick 

SORLIE. 

In  the  year  1720,  Patrick  Sorlie,  the  -pursuer's  uncle,  lent  to  the  Duke  of 
Athol  the  sum  of  2000  merks  ;  the  security  taken  was  a  contract  of  wadset^ 
by  which  the  sum  was  taken  payable  to  himself  in  liferent ;  to  Patrick  Sorlie, 
the  pursuer's  eldest  brother,  in  fee  j  and,  in  the  event  of  his  dying  without  isr 
sue,  to  the  pursuers. 

Patrick  Sorlie,  being  in  the  fee  of  the  loan,  called  up  the  money  ;  and  in  the 
year  1753  granted  a  bond,  proceeding  upon  the  recital  of  the  destination  in  the 
contract  of  1720 ;  whereby  he  bound  •  himself  and  his  heirs,  in  the  event  of 

*  his  having  no  children,  to  pay  to  the  pursuers,  his  brothers,  equally  betwixt 

*  them,  their  heirs,  &tc.  the  sum  of  2000  merks,  and  that  against  the  day  after 

*  his  death/     He  provided,  that  his  just  debts  should  be  preferred  to  this  bond, 

*  but  that  no  legacy,  or  claijn,  or  pretension  of  Elisabeth  Robertson  his  spouse, 

*  or  any  of  his  relations  whatever,  should  have  any  preference  thereto/ 

Patrick  Sorlie  died  in  1768,  leaving  his  effects  chiefly  vested  in  biUs  ;  when 
a  process  took  place  betwixt  the  brothers  and  the  widow  of  the  deceased;  in 
which  the  chief  question,  was,  \Yb^t^^^^^"^  ^^  above  2000  merks  should 
come  off  the  whole  executry  bef  g  the  widow  could  claim  any  interest  therein 
jure  relicta  f 
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}i^  147*         The  Sfaexiff  found*  '  That  the  relict  had  right  to  the  jwt  Md  efual  half  o£ 

the  free  effects  aod  debts  which  belonged  to  the  defunct ;  and  that  the  bosui 
and  assignation  for  20CO  merks,  in  favour  of  the  executoni,  did  aot  affed  the 
delict's  share/ 

The  cause  having  been  brought  into  Court  bj  advocattoo. 

The  pursuers //?4^#£f ;  The  goods  naturally  in  comnmnion  betvnt  hoaband 
and  wife  were  af&ctable  not  only  by  the  ooerous,  bot  by  tbe  nKttonal  deede  of 
the  husband.  They  might  abo  be  afiedted  by  deeds  merely  ef  a  gratuitoos  na^ 
ture,  where  it  did  not  appear  that  an  attempt  to  defraud  the  relict  had  been  in 
view.  The  deed*  in  the  present  instance*  was  rational,  executed  with  a  4engf% 
to  preserve  the  destination  in  the  former  settlemnt  of  this  fond ;  and  as  in  this 
the  relict  had  originally  no  interest^  she  neither  was  defrattdedi  9»or  was  it  m 
eontemplation  to  defcaud  her  c^  her  just  claims. 

Nothing  in  this  case  had  been  done  that  the  defender  had  any  right:  tQ  con^ 
plain  of.  If  this  money  had  eidier  remaioed  upon  the  fiEirmer  seMirity^  or  been 
lent  out  upon  a  new  one  with  the  same  destination,  or  even  upon  a  coaunon 
boad  bearing  interest,  the  relict  could  have  claimed  no  interest  in  it  ;  and  as 
all  these  measures,  by  which  her  interest  would  have  been  excluded,  were  in 
the  husband's  power,  it  was  the  same  thing,  nor  cwM  she  eamplam  of  any  in- 
jury, when  the  same  effects  merely,  were  the  result  of  the  method  that  bad 
been  followed. 

The  bond  was  not  a  deed  of  a  testamentary  nature,  but  a  deed  itrter  vivas, 
being  granted  fifteen  years  before  the  granter's  death ;  during  which  period, 
bad  he  entertained  any  idea  that,  contrary  to  his  declared  intention,  his  relict 
would  have  claimed  any  interest  in  this  sum,  he  would  have  put  it  out  of  her 
power,  by  taking  a  security  for  it  upon  a  different  footing. 

The  defender  pleaded ;  imo^  As  the  bond  was  evidently  a  imado  mortis  cob^ 
fa,  there  could  be  no  doubt  that  it  afiected  only  the  dead'a  part,  and  10  do 
manner  lessened  the  relict*s  share.  That  it  was  a  deed  of  a  testannatary  na^ 
ture  was  clear  from  the  circumstances.  It  was  gratuitous,  act  payabie  ttti  after 
the  death  of  the  granter,  was  preferred  to  all  other  legacies,  and  postponed  to 
all  the  granter's  onerous  deeds.  It  had  been  decided  by  the  Court  widx  regard 
to  the  legittm,  that  a  father,  by  a  deed  to  take  effect  after  his  death,  coidd  set 
disappoint  his  cluldren  of  that  right;  the  legitim  and^x  relicta  wece,  in  this 
respect,  precisely  similar  ;  so  that  the  reason  and  foundation  of  the  judgment 
was  equally  applicable  to  both.     Feb.  1728,  Henderson,  vpr/LECiTUr* 

2da,  Although  this  bond  was  considered  as  a  deed  inter  vimsy  yet  it  was  of 
such  a  nature  as  to  exceed  the  power  the  husband  had  over  the  goods  in  com- 
munion. All  reasonable  acts  df  administration  Were  vahd,  but  the  law  did  not 
allow  htm  to  make  an  improper  use  of  the  confidence  reposed  in  him  ;  so  th3l 
whenever  he  abused  that  confidence,  and  imder  colour*  of  his  right  of  adnttm. 
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«tfatioa  eatecuted  deeds  witb  intendon  to  defnuid  his  wife  of  her  legal  interest^ 
^Qch  deeds  would  be  declared  nuU  and  void. 

Every  deed  fell  under  this  rule,  where  it  cauld  be  proved  it  was  done  vnth  a 
design  to  deprire  the  widow  of  her  share.  The  circumstances,  is  the  present 
•case,  were  9tit>ng,  and  sufficiently  indicated  the  design  in  view.  Independent 
<£  those  already  mentioned,  the  deed  itself  contained  a  clause,  expressly  de^ 
daring  that  it  should  take  place  of  any  chim  the  defender  might  have  ;  and  as 
the  pursuers  we«e  the  graater's  natural  heirs^  the  deed  had  evidently  been  made 
for  no  other  purpose  than  to  defeat  the  defender's  legal  right.  Dirleton's 
Doubts,  voce  Jus  Relicts.  Thomson  aMra  Creditors  of  Thin,  No  141,  p. 
5939. ;  loth  January  1679^  Giant  conirs  Grant,  No  142.  p^  5943. ;  Fac.  Col. 
5ij5th  June  lytSo,  Campbells  ^m/ris  Campbell,  No  145.  ^  5944* 

The  Jodgsss  rssted  their  opinion  upon  its  appearing  to  be  the  intention  of  thii 
bond  to  disappoint  the  wife ;  and  therefore  *  fi>und,  that  the  sirm  due  in  the 
bond  c»inot  affect  or  impair  the  relict^s  share  of  her  husband's  moveables.' 

Upon  advising  a  reclaiming  petition  and  answers,  the  Court  unanimously 
adhered  ;  there  being  a  strong  appearance,  as  well  from  the  ciicumstances  as 
£rom  the  terms  of.  the  deed,  of  a  design  to  defraud  die  wile. 


For  Sorites,  i).  Graeme^ 

Lord  Ordinary,  PUfour. 


R»  H» 


Far  Robertson,  />.  SmUh. 
Clerk,  Gibson. 

Fac.  CoL  No  114.  /.  33 J. 
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1783-   7^^  ^7* 


Jean  Donaldson  agaimt  James  Hat; 


Mr  Donaldson,  miQister  at  Glammis,  died  in  September  1779^  leaving  one 
daughter,  who  was  nwxried  to  Mr  Hay, 

Mr  Hay  died  in  March  1781 ;  when  a  question  arose,  whether  the  sums  due 
to  his  wife,  as  the  child  of  a  minister,  in  consequence  of  the  statute  17  Geo,  II. 
c  1 1*  had  fallen'  under  his  Jus  maritu 

The  merits  of  this  question  depended  on  the  construction  of  the  following 
clauses, 

*  And  be  it  enacted,  by  the  authority  aforesaid.  That  the  payments  herein 
after  directed  shall  be  made  to  the  children  or  widows  respectively  named  in  the 
warrants,  if  the -persons  so  named  are  majors,  and  to  the  tutors  of  such  of  them 
as  are  minors ;  and  if  they  have  no  tutors  or  curators,  to  such  person  or  per- 
sons as  shall  beaathorised  for  that  purpose  by  an  act  of  the  presbytery  or  urti- 
versity  respectively,  of  which  the  person  under  whom  the  provision  is  claimed 
was  last  a  member.* 

*  And  be  it  enacted,  &c.  That  the  foresaid  annuities  payable  to  the  widows, 
and  the  provisions  payable  to  the'  children  of  the  aforesaid  ministers  of  the 
Church  of  Scotland,  and  of  the  JjC^ds,  principals,  and  masters  of  the  aforesaid 

31  L  2 


No  148. 

Fouqd, that 
the  sums  due 
to  the  child 
of  a  minister, 
ttodcr  the  act 
establishing  a 
fuDd  for  their 
widows  and 
children,  th<^* 
declared  bj 
the  act  hot  to 
be  arrestable, 
do  yet  fall 
under  theyW 
mariti,  and 
may  be  at- 
tachable for 
debts  of  the 
husband  cf 
such  chJd* 


5950  HUSBAND  and  WIFH.  ffw.lVt. 


i4S»      uniTerstticSy  shall  not  be  liable  to  any  arrestment^  but  shall 'bi  paid  to  ibt 

dows  and  children  themselves,  or  to  their  tutors  or  curators,  olr  trustees  aforesaid, 
or  to  their  executors,  adminiitrators,  or  assignees,  any  law  or  usag^  to  the  con- 
trary notwithstanding/ 

'  And  be  it  enacted,  &c.  That  the  proyisions  to  the  children  of  minister^ 
Sec.  falling  due  in  consequence  of  the  death  of  their  respective  fittbers,  or  of 
the  death  or  marriage  of  the  widows  of  their  said  fiith^rs,  in  any  one  year,  com^ 
puted  from  the  zzd  day  of  November  in  the  year  following,  shall  be  payable 
on  the  1 3th  of  August  thereaftert  in  the  manner  herein  after  mentioned.' 

Phaded  for  Mrs  Hay  the  relict ;  imo^  It  was  the  intention  of  the.  Legislature 

.by  this  statute  to  secure  to  the  widows  and.  children  of  ministers  a  fund  of  a 

personal  and  alimentary  nature.     As  care  has  been  taken  that  it  should  not  bf 

.     attachable  for  their  debts,  it  would  be  highly  incongruous,  that  by  falling  .un« 

der  tht  jus  mariti^  it  should  become  attachable  for  those  of  their  husbands. 

74o^  In  term^  of  this  statute,  the  period  of  Mr  Donaldson's  death  must  be, 
held  to  have  been  the  22d  of  November  1780.  The  provision,  therefore,  to 
his  daughter  wtas  not  exigible  till  the  X3th  of  August  1781.  Of  course^  Mr 
Hay,  her  husband,  having  died  in  March  178T,  the  money  due  from  this  fund 
never  vested  in  his  person yi/r^  mariti. 

Answered^  imo^  A  husband  being  the  legal  curator  of  his  wife,  and  marriage 
a  legal  assignment  of  her  personal  estate,  the  sums  due  to  the  children  of  mi- 
nisters, which  are  exigible  by  their  tutors  and  curators,  and  transmissible  by 
fissignatton,  must  belong  to  the  husbands  ef  such  as  are  married. 

Nor  do  the  consequences  supposed  to  flow  from  this  doctrine  tend  to  any 
thing  absurd  or  irrational.  While  the  persons  who  are  the  objects  of  thise^t 
nactment  remained  unmarried,  it  was  exceedingly  proper  that  what  was  intend- 
ed for  their  subsistence  should  be  unattachable  by  their  creditors.  But  as  by 
marriage,  a  claim  of  aliment  of  a  more  permanent,  and  generally  of  a  more 
beneficial  nature,  arises  in  their  favour,  the  restriction  formerly  affecting  this 
species  of  property  was  no  longer  necessary. 

%dOy  The  sums  now  in  dispute,  although  not  exigible  till  August  1781,  be- 
came due  to  Mrs  Hay  the  moment  her  father  died. 

The  Lords  found,  '  That  the  sums  due  to  Mrs  Hay,  as  the  daughter  of  a 
minister,  had  fallen  under  ihtjus  mariti  of  her  husband.' 

\jQxA  Reporter,  Hdks.  Act  Cr^siu,  (?m.  Fer^gmiMf  /ilau  Ftrgmtm. 

Alt.  Nairn^  Sir  J^hn  Ramay.  .Clerk,  Rokertttm. 

FoL  Die.  V.  3.  p.  279.    Fac.Col.  No  idS.p.  i68. 
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1797-    7^^' 
Maaoar£T  Grieve,,  and  her  Husband,  for  his  interest,  against  George 

Frikglb,  and^bii  Tutor  /lii  litem; 

« 

m 

Margauet  Grixve,^  and  James  Usher,  her  husband,  for  his  interest,  bfougUt 
a  removing  agsunst  George  Pringle,  whose  father,  in  1 795,  died  in  possession 
of  a  farm  belonging  to  Margaret  Grieve. 

The  pur»uers  cotMnded^TYssx  the  father  had  possessed,' by  a  verbal  agreement, 
siace  Whitsundaj  1793,  when  a  written  lease  in  his  favours  expired. 

A  tutor  ad  litem  was  named  for  the  defender,  who  produced  an  unsigned 
draught  of  a  lease,  written  Mj  Usher,^  giving  the  defender's  father  a  lease  of 
the  fkrin  for  15  years,  from  Whitsunday  1793,  at  an  increased  rent.  He  like- 
wise.produced  several  receipts  for. the  rent  granted  by  U^her*  One  of  them 
bore  to  be  *  for  the  first  half -year -s  rent  (^  the  second  tack,^  beginning  at  WMt- 
'  Sunday  1 793.  l\  W^  the  next  *  foi:  the  second  lialf  year's  rent  of  the  new  .tack/ 
He  further  averred,  that  bis  father,  on  the  faith  of  his  having  a  lease  for  a 
number  of  yeara,  had  expended  a  large  sum  on  the  farm,  inclosing,  liming, 
and  improving  moor ;  and  he  contended,-^  that,  upon  the  whole,  the  pursuers 
were  debared  from  pleading  the  defects  in  the  draught  ret  trUerventu.;  No  52. , 
p.  .4392 ;  1788,  Dr  Drummond  against  Scott^  see  Appeki>ix.  v 

The  pursuers,  on  the  other  hand,  maintained,  that  the  draught  contained 
merely 'th^  teruiscm  which  Usher  .was  wiliing  to  .gK]^nt.  a  lease.;,  tbat  these  not 
being  agreeable  to  the  tenant,  he  preferred  possessmg  by  a  verbal  agreement 
from  year  to  year,  till  he  should  procure  another  farm;  and  that  the  receipts  re- 
lated to  this  state  of  possession.^'  They-  alsd'  offered-  to  prove,  by  a  variety  df 
circumstances,  the  understanding  of  parties,  that  there  was  no  lease  for  a  long- 
er period;  and  denied  that  any  .imp^rpvem^nts  had  been- made  by  the  tenant 
upoa  the  faith  of  there  beiog  one.  - 

They  likewise  stated,  in, point  of  law,  thaf  this'case  ^s  very  different  from 
those  where  informal  writings  had .  been  supported ;  because,  from  the  scroH 
not  being  signed,  neither  party  could  suppose  it  binding;  Erskine,  b,'3.  tit.  z. 
&  4;  and  besides,  the  husband  had  no  power  to  grai;it  a  lease,  without  consent 

of  his  wife. 
The  Sheriff  decerned  in  the  removing.  ., 

A  bill  of  advocation  having  been  passed,  the  Lord  Ordinary  reported  the 
cause  on  informations.^ 

.  Observed  on  the  Bench ;  The  scroll,  when  taken  along  ;vith  the  possession, 
receipts  of  the  rent,  and  other  circumstances,  swords  evidence  of  the  under* 
standing  of  parties,  that  thei;e  was. a  finished  transaction,  and  therefore  is  a 
good  defence  against  the  removing. .  A  husband  may,  without  his  wife's  con-  . 
sent,  grant  a  lease  of  her  property  tp  last  during  his  administration  of  it. 


No  149. 

Ao  unsigned 
draught  of  a 
lease,  wihten 
by  the  hus«    • 
band  of  the 
proprietiix, 
and  delivered 
to  the  tenant, 
foll6wed  rei  -- 
interventUp 
sustained  as  a 
valid  lease,  in 
a  removing 
brought  by 
the  proprie- 
tcix,  and  her 
husband  for 
bis  tntCKat^ 
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Ths  Lords  tiioilzied  the  defender. 

A  reclaiming  petition  was  (4th  July)  refissed,  without  answtit. 

Iiord  Ordinary*  Swiafon.  Act.  G^b  Ftijiuwh  J#«  JXfJtim.  Alt.  G.  J.  Ml 

Clcrky  Mcnzuf* 

J).  D,  JPoT.  C(?/.  N(>  36.  /.  82, 
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DIVISION   V. 


A  married  womaii'$  de^d^  in  wbat  cases  eSectual  agamst 
kerselfi  the  husband  consenting  or  not  contcQttng. 


SECT.    I. 


botmd 


No  150. 


2610.    yu^  6p       Eustaciu^'s  Wi?£  against  Laj>t  Hauruxdsous. 

A  WQIiCAK  mancying  rec^iying  furnishing  from  a  stranger'^and  giving  her  hand 
to  pay  it,  the  same  not  being  subscribed  by  the  husband,  if  after  his  decease, 
the  wife  be  pursued  upon  her  bond,  the  Lords  will  sustain  miction  for  so  much 
as  the  defender,  being  swom^  shall  grant  her  to  haye  received,  whereof  she 
will  not  get  relief  against  her  hpsb^d's  heir  or  executor,  except  for  that  which 
has  been  converted  tp  their  i)se. 

»  

Fol.  Die,  V.  If  p.  397.    Haddington^  MS.  No  1944. 


No  15  !• 

A  wife  was 
found  not  li- 
able for  mO" 
ncy  furnished 
to  her  for  her 
aliment  in 
her  great  ne# 
tessity,  tho' 
it  was  ad  van* 
cedupon  her 
•wn  credit. 


16^9.    December  21.    Mr  David  Aiton  qgainst  L.  Halkertqn. 

Th£  Iisurd  of  Hs^lkerton  consigning  a  sum  modified  to  his  wife  for  her  enter- 
tainment, which  was  claimed  by  the  said  Mr  David,  as  arrested  fbr  satisfiiction 
of  51  debt  of  300  merks  owing  to  him  by  the  Lady,  conform  to  her  bond,  and 
which  sum  he  alleged  he  had  furnished  to  her  for  her  aliment  m  her  great  n&> 
cessity,  and  which  he  referred  to  her  oath ;  and  she  vontending^  That  that  sum 
was  in  law  due  to  be  paid  by  her  husband,  who  in  law  was  bound  to  entertain 
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her,  lafid  tiitt  a  bond  made  by  her,  halting,  aa  husband,  waa  dull  wafltipg  his  No  l|i« 
consent,  and  coulii  not  be  obligatory  agaiost  her;  and  the  other  amsw^r^^ 
That  he  had  no  action  opon  that  bond  against  the  hufiband,  not  being  made  by 
hffB,  neither  could  be  pvo¥^  that  the  money  was  furnished  for  his  wife's  use, 
because  that  probation  which  in  law  is  good  against  herself,  viz,  her  oatb,  is  not 
relevant,  and  will  net  be  admitted  to  poome  against  him,  and  he  has  no  otheif 
probation,  and  so  he  cannot  prevail  against  the  husband,  whereas  she  may  pre- 
vail against  him  in  pursuing  bim  for  her  entertainment ;  for  she  wanting  the 
same,  and  not  beii^  furnished  by  hex  husband^  the  Judge  in  law  wilji  modify 
and  decern  the  husband  to  pay  >  and  albeit  he  might  quarrel  the  bond  for  want 
of  his  consent  fod  tohseriftioii,  yet  it  i&  noC  pinpjsr  to  allege  ani^  op^ne  her 
cMa  ^ed  ^M  a  fum,  so  profitably  conrerted  %9  her  use ;  notwithstanding 
whefeef  the  IxntM  ordained  the  wife  to  hie  aosiwcKed  of  the  money  consigned, 
aind  found  that  the  creditor  npoo  tfaat  bond  could  not  pursue  the  Iiady,  until 
he  had  pursued  the  hMhand,  And  after  the  discdsskD^  of  the  huibaiid,  they 
would  find  what  was  due  to  be  dona  to  the  caedkor  by  either  of  tbem^  and  io^ 
the  mean  time  found  no  fsocxm  againut  the  wife  upon  the  foresaid  bond. 

Act.  AUon^  AJy^  Lermonib    i^  Gi/mour.  Clerk,  Giltcfi. 

FoL  Die.  V.  1.  p.  397.    Durie^  p.  477* 


163Q.  .  March  1%,  ,         Scouqau  against  Douglass. 

Alexander  ScouOALt  having  recovered  decreet  against  Alexander  Douglass  No  152. 
and  Margaret  Inglis  his  spouse,  for  the  sum  of  L.  28,  for  the  price  of  wares 
confessed  to  be  received  by  her  upon  her  oatb,  being  referred  thereto, 
and  also  her  husband  bolden  as  confest  thereon  ;  and  she  being  charged  to  pay 
after  her  husband's  decease,  and  suspending,  the  Lords  found,  that  that  de- 
creet, albeit  given  against  herself,  and  for  gear  confest  to  be  received  by  her- 
self, and  albeit  the  sum  was  so  small,  yet  being  recovered  against  her  and  her 
husband,  and  she  having  a  husband  at  the  receipt  of  the  goods,  ought  to  be 
executed  against  her  husband's  heirs  and  executors,  and  not  against  herself,  and 
therefore  suspended  the  charges  against  her*- 

Clerk,  G\hon. 

Fol.  Die.  V.  I.  p.  397.     Duricy  p.  506, 

***  Spottiswood  reports  the  same  case  : 

John  Scougall  having  pursued  Alexander  Douglass  nkcer,  and  his  wife, 
Margaret  Inghs,  for  L*  60  owin^  by  them  to  Patrick  Craig,  to  which  he  had 
ri^t  as  donatar  to  Patrick's  eaclw*;  referred  the  truth  of  the  debt  to  their 
ealbs ;  Alexander  was  hoUeo  «8  ^  Jf^iU  ^^^  ^^  ^^^  ^7  ^^^  ^^  panted  tbemb 
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td.be  owing  L.  a6  to  Patrick.  After  her  husband's  dectfase»  John'Sca«gaH*t 
QUtora  pursued  her  for  payment  of  that  L«26  which  she  had  granted.  Tu 
Lords  *  'would  not  sustain  action  against  her  for  that  debt,  granted  by  her  in 
heriiusband's  tixnepV  ^eing^e  could  neither  prejudge  her  husband  nor  herself 
by  it. 

Spottirwood^.  (Husba^id  and-Wif^.}  p.  I58. 


No  153^ 


iS^u    March  i8. 


H0WI8ON  against  IjMXt  Lauki£Stok. 


John  Howison  having  pursued  the  Lady  Laurieslod  for  L.  63  for  meal  aild 
malt  furnished  to  her  in  her  husband's  time,  when  he  wasrabient  at  Court ;  the 
Lords  would  not  burden  her -with  the  payment  o£  it,  although  it  was  for  pro- 
visions to  her  house ;  aud  albeit  it  was  alleged  that  «he  had  «a  fi^rtary  from  ber 
husband  in  the  time,  giving  her  power  to  /Uplift  his  rents,  .^y  his  debts,  and 
transact  therefor,  and  generally  to  do  all  his  business. 

FoL  Die.  V.  1.  p.  397^    Spottiswood^  (Husband  and  VfjTzJ)  p*  j s^* 


No  1 54* 


1672.     July  10. 


Neilson  against  Guthrie. 


A  married  woman  fouiid  liable  for  her  wedding  clothes,  taken  off  by  berself 
before  the  marriage ;  for,  though  this  furnishing  was  in  rem  versum  of*  the  hus- 
band and  not  of  the  wife,  yet  here  she  was  bound  by  her  own  contract  enter- 
ed into  before  marriage. 

FoL  Die.  V.  I.  p.  397.    Stair. 

%♦  See  this  case  No  94.  p.  5878. 


SECT.    IL 


Furnishings'  to  a  wife  who  has  a  separate  aliment. 


No  155* 

A  married 
woman  found 
liable  for 
drugs  furaith* 


1667.    December  19.      Adam  Gai&ns  ag/tinst  Elizabeth  Arthur. 

'  Adam  Gairns  as  assignee  constituted  by  Patrick  Hepburn,  pursues  Elizabedi 
Arthur  for  the  drugs  furnished  to  her,  and  her  children  at  her  desire;  it  wa^ 
alleged  absoliritor,  because  she  was,  and  is  clad  with  a  husband,  and  ihe  funu* 
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ture  could  only  oblige  bim«  but  not  her.    It  was  replied,  That  she  bad  a  peculiar 
estate  lefc  by  hex  father,  wherefrotn  her  husband  wat  secluded,  and  which  was 
appcHi^t^d  foe  her  entertainment,  that  her  husband  was  at  that  time,  and  yet,  out 
of  the  country,  and  hath  no  means, 
^  The  Louds  found  the  reply  relevant. 

Fol.  Die.  V.  I.  p.  398,     Stair,  v.  i.p.  498. 

1688.    July  6.    Henry  Robins  against  The  Countess  of  Southesk. 

Found  that  though  any  furnishing  made  by  merchants,  &c.  to  the  Lady 
Southesk,  after  she  had  a  separate  aliment  settled  upon  her,  would  oblige  her 
personally,  and  aSect  faer  aliment,  yet  neither  she  nor  her  aliment  could  be  li- 
able *for  furnishing  before  constitution  of  the  aliment;  and  that  her  promise 
since  the  settling  of  the  aliment,  to  pay  what  was  furnished  to  her  before  the 
aliment,  was  revocable  as  doticstante  matrimonio  ;  and  that  her  husband*s  repre- 
sentatives were  liable  for  that  furnishing. 

Fol.  Die.  V.  z.  p.  398.    Harcarte,  (Stante  Matrimonio.)  No  890.^.  253* 


No  155. 

ed  to  her  and 
her  chiJdren 
by  her  or- 
ders, she  har- 
ing  an  estate 
from  which 
her  husband 
was  exclude 
ed. 


No  156. 
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SECT.  nr. 


F.urnishlogs  to.  a  Wife,  whose  Husband  has  deserted  her. 
1 61 1.    January  g.        Koo  against  Little,  in  Kirkcaldy. 

A  WOMAN  and  her  husband  having  deserted  and  dwelling  sundry,  and  the 
wife  keeping  an  open  hostlerie  diverse  years,  albeit  her  husband  have  served 
inhibition  i^pon  her,  yet  if  she  give  her  bond  for  flesh  and  furnishings  made  to 
her  house,  the  husband  will  not  have  action  for  reduction  of  the  bond,  if  the 
party  renounce  all  action  and  execution  upon  the  bond  against  the  husband's 
person  and  goods,  and  seek  only  execution  against  the  wife  and  her  goods. 

Fol.  Die.  V.  t.  p.  398.     Haddington  MS,  No  2103. 


No  157. 


1629.    March  19.  Russel  against  Paterson. 

A  MERCHANT  furnishing  wines  to  a  woman,  and  she  being  pursued  by  him 
for  the  price  thereof,  the  action  ^nd  process  was  sustained  against  her,  albeit 
Vou  XIV.  33  M 
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No  158. 


she  alleged  that  she  was  clad  with  a  husband,  who  not  being  convened  in  the 
process,  nor  summoned  thereto,  no  process  ought  to  be  granted  against  her  j 
which  allegeance  was  repelled,  seeing  the  husband  was  ten  years  out  of  the 
country  together,  before  the  pursuit,  and  waS  not  returned,  and  it  was  not 
known  whether  he  was  dead  or  living ;  and  all  this  time  the  defender  was 
in  use  to  bargain  with  this  pursuer,  and  buy  wines,  and  keep  an  inn,  so  that 
she  ought  to  be  answerabje  for  her  own  receipts.  ^ 

Act.  Jtitn.  Alt.  RusuL  Clerk,  GAsotu 

Tol  Die.  V.  I.  f.  398.     Durk,  p.  438. 


No  1591 


1663.    June  23, 


Hay  against  CkiRsxcRPHiN. 


There  being  a  decreet  recovered  at  the  instance  of  Euphan  Hay,  shopkeeper 
in  St  Andrew's,  against  Elizabeth  Corstorphin,  for  certain  commodities  furnish* 
ed  to  the  defender  for  her  house ;  this  decreet  being  recovered  before  the  Bailies 
of  the  regality,  was  brought  in  question  before  the  Lords,  upon  this  ground. 
That  the  defender,  the  time  of  the  furnishing,  was  clad  with  a  husband,  and 
so  she  could  not  be  liable  for  any  debt  contracted  by  her  stante  matrimonio. — 
To  which  it  was  answered^  That  by  the  space  of  15  years  the  defender  was 
keeper  of  a  house,  and  lodged  boarders  propria  nomine^  there  being  diverse  re- 
ports for  the  time  of  her  husband's  death,  in  which  time  the  particulars  libelled 
were  furnished  to  her  for  the  use  and  necessity  of  her  family  and  boarders. 

The  Lords  sustained  the  decreet. 

FoL  Die.  V.  i.p.  398.    Gilmour^  No  83.  p.  6^ 


*^*  Stair  reports  the  sams  case  :  • 

The  said  Euphan  having  obtained  decreet  against  the  said  Elizabeth  for  cer- 
tain furniture  to  her  house,  she  supended  on  this  reason,  That  her  husband  was 
not  called.  The  charger  offered  to  prove,  in  fortification  of  her  decreet,  that 
her  husband  was  20  years  out  of  the  country,  and  she  reputed  as  Widow. 

Which  the  Lords  found  relevant. 

St  air  i  V.  i.p.  192. 
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SECT.    IV. 

Personal  Bond  not  binding  upon  a  Wife,  altbougli  her  Husband 

consent. 

> 

161 1.     June  12.        L-  of  Ulysses-haven  against  Lady  BoNNmoxoN. 

A  WOMAN  being  bound  by  an  obligation  with  her  husband  to  pay  a  moveable 
sum,  and  to  relieve  those  that  are  his  cautioners  in  the  bond ;  if,  after  the  hus- 
band's, decease,  she  be  charged  to  pay  the  sum,  or  to  relieve  the  cautioners,  the 
same  will  have  no  execution  against  her,  because  the  bond  will  not  in  that  point 
concern  her,  unless  it  were  for  securities  to  be  made  forth  of  her  conjunct- 
iee  lands  ;  and  albeit  the  {>arty  or  .cautioner  allege  and  offer  to  prove  that  she 
received  the  money,  was  praposita  negotiis^  and  had  persuaded  the  cautioners  to 
be  bound,  and  had  promised  to  relieve  them,  that  will  not  sustain  the  bond  a- 
jgainst  h.er. 

Fol.  Dk.  V.  I.  p.  398.    Haddington^  MS.  No  3208. 


No  \6o. 

A  personal 
bond,  granU 
ed  by  a  wo* 
man  itaiu§  * 

is  not  effec- 
tual against 
her;  and  it 
does  not  aU 
ter  the  case, 
whether  she 
be  principal 
or  cautioner, 
or  whether 
her  husband 
consent  or 
not. 


^6 1 6.    February  3.         Douglas  against  Hamilton  and  Elphington. 

In  an  action  of  removing  pursued  by  Archibald  Douglas  of  Tofts,  who  had 
comprised  the  lands  of  Lampy  from  Mr  Robert  Elphingston  and  Susannah  Hamil- 
ton bis  spouse,  upon  bonds  made  by  them,  and  certain  creditors  from  whom 
Tofts  got  assignations,  and  that  to  the  behoof  of  Samuel  Johnston,  who  was 
cautioner  for  Mr  Robert  and  his  spouse,  and  had  paid  the  sums ;  the  Lords 
sustainecl  an  exception  proponed  by  the  said  Susannah  upon  her  liferent  infeft* 
ment,  granted  before  the  comprising  led,  both  against  her,  and  upon  bonds  sub- 
scribed by  her ;  ratio  because  the  comprising  was  led  stante  matrimonio^  and  the 
bonds  could  not  be  obligatory  against  her. 

*  Fol.  Die.  V.  I.  p.  399.    Kerse,  MS.fjl.  65, 


No  i^u 


1626.    March  24.  Greenlaw  against  Galloway. 

In  a  reduction  betwixt  Greenlaw  and  Galloway,  wherein  Greenlaw  pursues  fof 
reduction  of  a  bond,  made  by  her  umquhile  husband  and  her  to  Kinloch  and  his 
spouse,  conjunctly  and  severally,  for  a  sum  of  money  to  be  paid  by  them  to  the 
said, Galloway  defender,  at  the  term  contained  in  the  bond  ;  and  failing  thereof, 
obliging  them  to  pay  annualrent  i\itvtiQr  out  of  their  lands,  as  well  not  infeft 
as  infeft,  the  wife,  after  the  clft^tb  ^^  ^^^  husband,  desiring  this  bond  to  be 
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lands,  pertaining  to  her  in  heritage,  because  it  was  made  bj  the  husband  and 
her  stante  mairimonio,  which  could  not  oblige  her  to  pay  after  the  husband's 
death,  and  for  which  no  execution,  cither  personal  or  real,  could  follovr  a- 
gainst  her,  her  proper  goods  or  lands,  but  only  against  the  husband's  goods  and 
lands ;  and  it  being  excepted^  That  she  was  "bound  conjunctly  and  severally  with 
her  husband,  that  as  the  husband  might  sell  her  land  with  her  own  consent  ef- 
fectually, so  he  might  give  an  annual  out  of  the  same  with  her  consent^  and 
therefore  might  with  her  consent  burden  the  land  with  sums  of  money,  and 
borrow  money ^  whfch  might  affect  thte  land,  albeit  she  might  not  be  personally 
compelled  to  pay  the  same  ; — lik^as  the  defender  declared,  that  he  craved  not 
her  to  be  personally  decerned  to  pay  the  principal  sum,  but  only  restricted, 
the  force  and  execution  of  his  obligation  against  the  tenements  pettaining 
to  her  for  paying  off  the  annualrent  of  the  said  principal  sum,  and 
not  for  the  principal  sum ;  notwithstanding  of  the  which  restriction,  the 
reason  was  sustained,  and  the  exception  repelled,  and  the  Obfigatiolh  and  com-> 
prising  of  the  wife's  land  was  reduced  ;  and  the  Lords  found  that  the  bond  was- 
not  obligatory,  neither  personally  against  the  wife,  hor  against  her  own  proper 
goods  nor  lands,  neither  for  the  principal  sum,  nor  for  any  annuals  thereof;: 
for  albeit  the  wife  and  the  husband  may  annalzie  or  wadset  the  wife's  lands 
^  stante  matrimonii),  if  it  be  legally  done ;  yet  being  done  after  another  manner  ztui? 
form  than  is  allowed  of  the  law,  as  this  bond  was,  which  contained  no  clause  to 
infefc  in  the  wife's  land,  bqt  was  drawn  up  in  a  bond  to  pay  the  principal  sum,, 
and  failing,  to  pay  annualrcnt  otit  of  their  lands  generally,  not  obliging  formally 
to  infeft  in  this  land  controverted;  therefore  the  same  waa not  stistained, for 
the  bond  controverted  was  made  for  payment  of  borrowed  money. 

In  this  process  there  was  un  old  practick  produced  betwistt  Mr  li^lfiam 
Naper  and  Margaret  Mowbray,  wherein  ^he  having  consented  to  grant 
an  iufeftment  with  her  husband  to  a  creditor,  of  an  annualrcnt  out  of  the 
lands,  wherein  she  was  infeft  in  coniunct-fee,  after  her  husband's  decease ; 
she  being  personally  convened  for  payment  thereof,  seeing  she  possessed  the  said 
land,  conform  to  her  right  foresaid  of  conjunct-fee,  the  Lords  decerned  her  to 
make  payment  of  the  said  annualrcnt  in  time  coming,  so  long  as  she  bruiked 
by  her  right,  albeit  she  only  was  cbnscnter  to  that  contract  made  by  her  bus* 
band,  seeing  she  then  had  the  right  of  conjunct-fee  in  her  person  when  she 
consented,  and  after  the  husband's  death  possessed  the  land  ;  which  the  Lords 
found  did  not  agree  with  this  case  now  controverted. 

Act  Hope,  Alt.  jfhon  Uf  LawiU,  Cletk,  CiifOH. 

Fol.  Dk.  V.  I.  p.  398.    Durie,  p:  198. 
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1626.    Deeember  19.         Matthew  against  Sibbald. 

No  163. 

Era  suspension  and  reduction  betwixt  Matthew  and  Sibbald,  both  upon  one     Found  in  con. 

reason,  viz.  for  suspending  and  reducing  of  a  bond  made  after  this  tenor,  viz.     No°t6o.  p! 
whereby  Blyth  the  husband,  and  Matthew  his  wife,  granted  them  to  have  bor-     5*57- 
rowed  ffom  Sibbald  a  sum  of  mdney,  which  they  both  obliged  them  and  their 
heirs  to  pay  again  to  the  creditor  at  any  term  thereafter,  upon  requisition,  con- 
junctly and  severally ;  and  obliged  them  both,  and  each  one  of  them,  and  either  of 
their  heirs,  to  infeft  the  Creditor  in  Bn  annualrent  cfFeiring  to  the  prhicipal  sum, 
furth  of  the  land  specially  mentioned  in  that  obligation  pertaining  to  the  wife, 
ay  ialnd  while  the  principal  sum  was  repaid ;    upon  the  which  bond,  the  wife  . 
Called  Matthew,'after  htr  husbdnd*s  decease,  being  charged  to  infeft  (be  creditor 
in  an  annualrent  out  bf  the  said  land,  she  having  right  thereto ;  she  suspended,  \ 
and  reduced  upoti  that  reason,  became  it  was  a  bond  made  by  her  stante  matrix 
tnonio^  which,  after  the  decease  of  her  husband,  ought  not  to  be  obligatory  a* 

gainst  her; The  Lords  having  heard  the  parties  dispute  thereupon,- they 

found,  That  albeit  a  woman  stante  matrimonio  could  not  be  obliged  to  do.  any   - 
deed  which  might  aSect  the  goods  and  gear,  which  might  befall  to  her^fter  her 
husband^s  decease,  or  which  might  make  her  personally  obliged  to  pejcform  ^  any  r 
deed,  which  was  to  receive  implement  in  moveable  sums,  by  reason  that  during^ 
the  tiine  of  the  marriage,  betwixt  her  and  her  husband,  and  .while  they. were 
both  living  together,  she  has  no  property  in  mobilibus,  because  the  same  belongs^ 
to  her  husband;  and  for  that  part  of  the  goods,  which  of  the  law  will  fall  to    . 
her  through  her  husband*s  death,  she  can  do  nothing  therein  in  hee  Jiusband's 
fifetime  to  prejudge  her  thereof,  before  the  same  fall,  iand  before  s  that  it  be 
thereby  constant,  if  she  will  fall  any  or  not,  and  what  the  .quantity  .of  the  same 
19.     But  as  concerning  a  wonran's  obligation  with  her  husband,  in  things  where^ 
of  the  wife  had  any  actual  or  other  real  right,  as  ia  liferent,  or  heritable  property 
6f  land  or  annualrent,  constituted  by  infeftment,  the  Lords  found,-  That  she 
might  be  effectually  bound  with  her  husband"  in  things  of  that  nature,  the  same 
being  formally  and  legally  made.     And  concerning  this  obligation  controverted, 
the  Lords  found  it  not  obligatory  against  the  woman,  but  only  against  the  hus- 
band and  his  heirs;  because,  albeit  the  woman  was  heritor  of  the  land,  where- 
cut  of  the  annualrent  was  ordained  to  be  uplifted  by  the  bond ;  yet  that  bond    ' 
binding  the  husband  first  therein  named,  and  then  the  wife  nominated  in  the 
second  place,  to  be  obliged,  and  their  heirs  to  give  that  infeftment,  could  not 
cfFectoaUy  bind  the  wife,  who  ought  to  have  been  hoxund' prima  loco^  (if  the    ? 
same  should  have  denuded  her)  as  disponer  herself,  and  her  husband  as  con- 
senter,  and  authorising  her  tbej giDf  and  with  his  express  advice  and  consent  j 
and  therefore  this  bond,  bindij.     ^rst  the  husband  and  then  the  wife,  and  their    - 
heirs  aque  principaliter,  ougK.  o  ^ccive  execution  against  the  husband  and  hia   ^^ 
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lands,  pertaining  to  her  in  heritage,  because  it  was  made  by  the  husband  and 
her  siante  mairimonio,  which  could  not  oblige  her  to  pay  after  the  husband's 
death,  and  for  which  no  execution,  either  personal  or  real,  could  follow  a- 
gainst  her,  her  proper  goods  or  lands,  but  only  against  the  husband's  goods  and; 
lands;  and  it  being  excepted,  That  she  was  "bound  conjunctly  and  severally  with 
her  husband,  that  as  the  husband  might  sell  her  land  with  her  own  consent  ef- 
fectually,  so  he  might  give  an  annual  out  of  the  same  with  her  consent^  and 
therefore  might  with  her  consent  burden  the  land  with  sums  of  money,  and 
borrow  money,,  whfch  might  afiect  thfe  land,  albeit  she  might  not  be  personally 
compelled  to  pay  the  same  ; — liktfas  the  defender  declared,  that  he  craved  not 
her  to  be  personally  decerned  to  pay  the  principal  sum,  bat  only  restricted- 
the   force  and  execution  of  his  obligation  against  the  tenements  peftaining 
to    her    for   paying    off  the   annualrent   of    the    said    principal    sum,    and 
not  for  the  principal  ^um ;    notwithstanding  of  the   which   restriction,   the 
reason  was  sustained,  and  the  exception  repelled,  and  the  dbfigatiolh  and  com-  - 
prising  of  the  wife's  land  was  reduced  ;  and  the  Loans  found  that  the  bond  was- 
not  obligatory,  neither  personally  against  the  wife,  nor  against  her  own  proper 
goods  nor  lauds,  neither  for  the  principal  sum,  nor  for  any  annuals  thereof;: 
for  albeit  the  wife  and  the  husband  may  ahnalzie  or  wadset  the  wife's  lands 
^  stanie  matrimonii,  if  it  be  legally  done  \  yet  being  done  after  another  manner  add" 
form  than  is  allowed  of  the  law,  as  this  bond  was,  which  contained  no  clause  to 
xnfefc  in  the  wife's  land,  bt(t  Was  dravTn  up  in  a  bond  to  pay  the  prilfkripal  sum,, 
and  failing,  to  pay  annualrent  out  of  their  lands  generally,  not  obliging  formally 
to  infeft  in  this  land  controverted;   therefore  the  same  was  not  s>xstaitied,  for 
the  bond  controverted  was  made  for  payment  of  borrowed  money^ 

In  this  process  there  was  an  old  practick  produced  betwiitt  Mr  Wilfiam 
Kaper  and  Margaret  Mowbray,  wherein  sthe  having  consented  to  grant 
an  iufeftment  with  her  husband  to  a  creditor,  of  an  dnnualrent  but  of  the 
lands,  wherein  she  was  infeft  in  conjunct-fee,  after  her  husband's  decease ; 
she  being  personally  convened  for  payment  thereof,  seeing  she  potssessed  the  said 
land,  conform  to  her  right  foresaid  of  conjunct-fee,  the  Loans  decerned  her  to 
make  payment  of  the  said  annualrent  in  time  coming,  so  long  as  she  bruiked 
by  her  right,  albeit  she  only  was  consenter  to  that' contract  made  by  her  hus- 
band, seeing  she  then  had  the  right  of  conjunct-fee  in  her  person  when  she 
consented,  and  after  the  husband's  death  possessed  the  land  ;  which  the  Loans 
found  did  not  agree  with  this  case  now  controverted. 

Act  Hope.  Alt.  Al.oH  &f  Lawtle.  Cletk,  G'Ajoh. 

FoL  Dk,  V.  I.  p.  398.     DuHe^p.'i^i. 


Stcr.  4.  HUSBAND  and  WIFE*  5959 


1626.    Deeember  19.        Matthew  against  Sibbald. 

No  163. 

Era  suspension  add  junction  betwixt  Matthew  and  Sibbald^  both  upon  one     Found  in  con. 

reason,  viz.  for  suspending  and  reducing  of  a  bond  made  after  this  tenor,  viz.     N016L  p! 
whereby  Blyth  the  husband,  and  Matthew  his  wife,  granted  them  to  have  bor-     5*S7- 
rowed  ffom  Sibbald  a  sum  of  money,  which  they  both  obliged  them  and  their 
heirs  to  pay  again  to  the  creditor  at  any  term  thereafter,  upon  requisition,  con- 
jdnctly  and  severally ;  and  obliged  them  both,  and  each  one  of  them,  and  either  of 
their  heirs,  to  infeft  thfectreditbr  in  Bn  annualrent  cfFeiring  to  the  principal  sum, 
fufth  of  the  land  specially  mentioned  in  that  obligation  pertaining  to  the  wife, 
ay  iand  while  the  principal  sum  was  repaid ;    upon  the  which  bond,  the  wife  . 
Called  Matthew,  after  her  husb^nd*s  decease,  being  charged  to  infeft  (be  creditor 
in  an  annualrent  out  bf  the  said  land,  she  having  right  thereto ;  she  suspended,  \ 
and  reduced  upoti  chat  reason,  because  it  was  a  bond  made  by  her  stante  matrix 
moniot  which,  after  the  decease  of  her  husband,  ought  not  to  be  obligatory  a- 

gainst  her; The  Lords  having  heard  the  parties  dispute  thereupon,- thfey 

found.  That  albeit  a  woman  stanie  matrimonio  could  not  be  obliged  to  do.  any   - 
deed  which  might  aSect  the  goods  and  gear,  which  might  befall  to  hecjifter  her 
husband's  decease,  or  which  might  make  her  personally  obliged  to  pcjtform  ^  any  / 
deed,  which  was  to  receive  implement  in  moveable  sums,  by  reason  that  duringr 
the  tiine  of  the  marriage,  betrvTxt  her  and  her  husband,  and  .while  they. were 
both  living  together,  she  has  no  property  in  mobilibus,  because  the  same  belongs^ 
to  her  husband;  and  for  that  part  of  the  goods^  which  of  the  Jaw  will  fall  to    . 
her  through  her  husband's  death,  she  can  do  nothing  therein  in  hecJiusband's 
nfetime  to  prejudge  her  thereof,  before  the  same  fall,  iand  before ;  that  it  be 
thereby  constant,  if  she  will  fall  any  or  not,  and  what  the  quantity  .of  the  same 
is.    But  as  concerning  a  woman's  obligation  with  her  husband,  in  things  where^ 
of  the  wife  had  any  actual  or  other  real  right,  as  in  liferent,  or  heritable  property 
of  land  or  annualrent,  constituted  by  infeftment,  the  Lords  found,-  That  she    , 
might  be  effectually  bound  with  her  husband"  in  things  of  that  nature,  the  same 
being  formally  and  legally  made.     And  coucerning  this  obligation  controverted, 
the  Lords  found  it  not  obligatory  against  the  woman,  but  only  against  the  hus- 
band and  his  heirs;  because,  albeit  the  woman  was  heritor  of  the  land,  where- 
cut  of  the  annualrent  was  ordained  to  be  uplifted  by  the  bond ;  yet  that  bond    ' 
binding  the  husband  first  therein  named,  and  then  the  wife  nominated  in  the 
second  place,  to  be  obliged,  and  their  heirs  to  give  that  infeftment,  could  not 
cfFectoaUy  bind  the  wife,  who  ought  to  have  been  bound '  prim(y  loco^  (if  the    * 
same  should  have  denuded  her)  as  disponer  herself,  and  her  husband  as  con- 
senter,  and  authorising  her  therein,  and  with  his  express  advice  and  consent ; 
and  therefore  this  bond,  binding  first  the  husband  and  then  the  wife,  and  their 
heirs  ^jar^  principaliter^  ought  to  receive  execution  against  the  husband  and  his   ^ 
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heirs,  and  not  against  the  wife,  who  was  not  formally  bound  thereby^  as  said  is^ 

and  therefore  the  letters  were  suspended  simpliciter. 

Act  Halyhurton  Csf  Rutnl.  Ak.  HopiH  Olipbani.  Qerk,  Gifw. 

Fol.  Die.  V.  I.  p.  398.    Durie^  p.  248.. 

* 

'*#*  Spottiswood  reports  the  same. case: 

In  an  action  of  suspension  raised  by  Christian  Matthew,  relict  of  David  Blytht 
aj;ainst  Janet  Sibbald,  relict  of  Mr  Henry  Duncan,  the  Lords  found,  That  in 
case  a  man  borrow  money,  and  he  and  his  wife  be  obliged  for  re-payment  there- 
of;  as  also  they  be  both  obliged  to  infeft  the  preditor  in  an  annualrent  eSeiring 
thereunto  furth  of  the  land  pertaining  to  the  wife  in  heritage ;  that  yet  af- 
ter the  husband's  decease,  the  bond  made  thereupon  can  have  no  execution  a- 
gainst  the  wife,  in  respect  she  is  not  bound  principalitcr  et  primo  loco  therein^ 
but  only  in  the  second  place  with  her  husband  conjunctly. 

Spiftiiswood,  (Husband  and  Wife.)  /.  159. 
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An  apprising 
OB  ft  bond  for 
borrowed 
money,  grtQt« 
cd  by  ft  hus- 
band and 
wife,  found 
null ;  though 
it  wu  argued 
that  a  woman, 
with  her  hus- 
band's con- 
sent, can 
bind  herself 
.effectual  1 7 
to  grant  a 
security  upon 
her  lands ; 
and  her  sub- 
scribing the 
bond, tnough 
It  cannot  bind 
her  personal- 
ly, must  at 
least  be  equi- 
valent to  a 
consent^  that 
the  creditor, 
upon  the  hus- 
band*s  obliga- 
tion, should 
have  access 
to  apprise  her 
lanes. 


1635.     January  30.        Mitchelson  against  Moubray. 

The  deceased  Gavin  Mitchelson,  and  Elizabeth  Moubray  his  spouse,  being 
addebted  by  their  bond  in  certain  sums  borrowed  from  the  deceased  Mitchelson 
their  creditor,  for  not  payment  whereof,  the  said  creditor  comprises  from  the 
said  debtor  some  dwelling-houses  in  Leith,  and  thereupon  is  infeft  in  the  same^ 
likeas  thereafter  the  said  Elizabeth  Mqubray,  (who  was  infeft  in  conjunct-fee  in 
the  same  lands  before  the  comprising.)  .compeared  judicially  before  the  Bailies 
of  Edinburgh,  and  ratified  the  said  comprising,  and  .the  Lords'  allowance  there- 
of, together  with  the  bonds  foresaid,  whereupon  the  comprising  was  deduced,  with 
the  infeftments  to  follow  thereupon,  and  renounced  all  right  which  she  had  to  the 
said  lands,  either  by  jcqnjunct-fep,  liferent,  or  terce,  or  any  way  whatsoever^ 
and  made  faith,  that  she  was  not  compelled  thereto,  but  that  she  did  it  volun« 
tarily,  and  of  her  own  free  will,  and  obliged  her  never  to  come  in  the  contrary 
thereof,  as  the  said  act,  under  the  hand  of  Mr  Alexander  Guthrie,  town-clerk  of 
Edinburgh,  bears ;  and  George  Mitchelson,  chirurgeon  in  Edinburgh  being  infeft 
i^n  these  lands,  as  heir  to  his  umquhile  father,  a  compriser,  he  pursues  removing 
tjherefrom  against  the  said  Elizabeth  Moubray;  who,  defending  hei  self  with  the 
5^id  infeftment  of  cpnjunct-fee,  granted  to  her  before  the  comprising,  and  the 
pursuer  opponing  her  judicial  renunciation  and  ratification,  the  defender  dupli^ 
<rf.  That  that  ratification  could  not  prejudge  her,  because  it  was  not  subscribed, 
by  her,  but  was  only  the  assertion  of  a  clerk  to  an  inferior  court,  which  ought 
not  to  be  of  force  to  ti^ke  away  her  liferent  infeftment ;  and  the  other  opponing 
the  solemnity  thereof,  and  the  preceding  bonds  and  comprisings,  which,  being 
so  ratified  by  her,  add  strength  to  the  bunds,  albeit  they  in  law  had  not 
been  of  force  to  have  produced  personal  execution  against  her,  seeing  they  are 
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actus  ^eminati^  and  all  conjoined  together,  are  of  that  same  strength  as  if  her 
husband  and  she  had  disponed  the  lands,  and  that  she  had  judicially  ra- 
tified the  disposition  ;■  -The  Lords  found  the  exception  relevant,  not- 
^withstanding  of  the  ratification  produced  j  for  the  Lords  found  that  the 
bonds,  albeit  subscribed  also  by  the  woman,  yet  being  of  borrowed  mo- 
ney, and  done  by  her  with  her  husband  stante  matrimonio,  could  not 
be  obligatory  against  her,  nor  produce  caution  against  her ;  and  also  found, 
That  a  ratification,  being  done  by  an  act  extracted  out  of  the  town  books,  as 
saidis,  under  the  clerk's  subscription,  did  not  derogate  to  the  defender's  right 
of  conjunct-fee,  seeing  it  was  done  by  her  in  the  time  of  marriage  standing,  her 
husband  then  being  in  life,  and  that  the  same  was  not  warranted  by  her  sub- 
scription, nor  was  there  any  other  writ  made  before  this  judicial  act,  whereby 
she  had  given  her  consent,  and  subscribed  the  like  ratification,  without  which 
her  subscription  of  some  preceding  writ  of  this  tenor,  and  the  said  ratification 
judicially  made  of  the  comprising,  and  renunciation  of  her  foresaid  right,  un- 
der the  clerk's  hands  only,  and  not  subscribed  by  herself,  with  her  own  hand, 
or  by  notaries  for  her,  if  she  could  not  write,  could  not  prejudge  her  right.  See 
Proof. 


Act.  Cunningham  et  Johnston* 


Alt.  Mowat  et  Deans*  Clerk,  Sc(ft* 

FoL  Die.  V.  I.  p,  398.     Durifff  p.  747. 


*^*  See  Spottiswcod's  report  of  this  case,  Div*  9.  h.  t. 

*^*  In  conformity  with  the  above  was  decided  a  case,  July  1725,  Irvine  against 

Representatives  of  Dougal.     See  Appendix. 
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SirCH  againn  Douglas. 


Sarah  Birch  widow  in  London,  charges  Catharine  Dojglas  relict  of  John 
Muir  merchant,  for  payment  of  a  sum  of  money  cdntained  in  a  bond  granted 
by  him  and  her  to  the  charger.  She  suspcrnls  upon  this  reason,  that  the  bond 
is  not  obligatory  but  null,  as  being  granted  by  her  stante  matrimgnio^  during 
which  time,  no  wife  can  validly  bind  herself,  (though  she  may  dispone  with 
consent  of  her  husband)  and  if  she  do,  the  bond  is  ipso  jure  null,  whether  it 
be  judicially  ratified  by  oath  or  not.  This  matter  having  never  been  decided 
before,  was  ordained  to  be  heard  in  prasentia^  where  it  was  fully  debated  among 
the  advocates  and  among  the  Lords  themselves,  from  the  civil  law,  our  law  and 
practiques,  and  from  the  consequences  :  From  the  civil  law  it  was  alleged^  That 
a  woman  might  renunciare  beneficio  senatus  consuUi  vclleiani  made  contra  inter^ 
cessiones  mulierum,  ^nd  oblige  herself  notwithstanding  thereof,  multomagis  in  this 
case,  where  an  oath  is  interpos^^  ^o^  to  come  in  the  contrary  of  the  bond.  From 
our  law  and  practique  K.  Jaixj^  jjl/s  1  ith  Parliament,  cap.  83,,  it  is  declared, 
that  a  woman  may  not  come  >  ^  \^^  contrary  of  her  oath  j  and  hepce  it  is,  that 
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in  our  practique,  liferentcrs  or  heritors  disponing  and  ratifying  judicially  upon 
oath,  cannot  question  their  deed  done  stanU  matrimonio  with  consent  of  their 
husbands  ;  nor  can  minors  by  the  civil  law,  nor  by  our  law  and  practique,  ques- 
tion their  deed,  being  ratified  judicially  with  an  oath,  *  T\^^\  they  shall  not 
'  quarrel ;'  and  the  consequence  of  perjury  is  dangerous,  seeing  oaths  ought 
to  be  kept  qua  sine  dispendio  idlutis  ^Urna  servari  possurU.  It  was  answered^ 
That  senaiusconsidtum  vdleianum  has  not  place  among  us,  and  it  is  geiieral  for  all 
women ;  this  by  our  law  is  only  in  favours  of  wives  binding  in  their  husbands's 
time,  who  may  be  presumed,  ex  metu  reverentiaU^  to  set  their  hands  to  J^onds, 
not  only  to  exhaust  any  fortune  of  their  own,  but  to  involve  themselves  in 
such  burdens  as  they  are  never  able  to  pay,  and  so  should  be  rendered  miser- 
able, either  for  fear,  or  for  respect  to  their  husbands :  Nor  is  the  case  of  aa 
obligement,  and  of  a  disposition  by  a  wife,  alike ;  because  a  woman  facilitn 
inducitur  se  obligate  quam  dare  aut  disponere^  and  when  she  gives  and  dispones, 
it  is  no  more  than  she  hath,  but  she  may  bind  for  more  than  she  hath,  in  infini'- 
turn ;  hence  it  is,  that  if  a  heritrix  wife  should  dispone  with  absolute  warran- 
dice, with  consent  of  her  husband,  though  the  dispostion  be  valid,  yet  the 
obligation  of  warrandice  will  be  nuIL  And  further,  an  oath  adhibited  to  sucii 
dispositions,  renders  not  the  same  valid,  as  being  invalid  by  our  law  without  an 
oath ;  for  dispositions  made  by  wives  with  consent  of  their  husbands  are  regu-- 
lariter  valid,  unless  they  be  quarrelled  super  vi  et  metu^  which  is  a  legal  ground 
to  quarrel  all  dispositions  whatsoever,  made  by  men  as  well  as  women  j  but 
because  women  are  more  easily  to  be  induced  to  dispone  than  men,  et  levior  vis 
et  metus  is  relevant  in  women  than  in  men  ;  therefore,  to  eschew  all  questions, 
the  judicial  oath  of  the  wife  is  taken,  that  she  was  not  co*acted,  to  cut  off  all 
ground  of  question  whatsoever ;  and  though  a  minor  when  he  binds  with 
consent  of  curators,  judicially  swearing  not  to  revoke,  should  not  be  restored^ 
the  reason  is,  because  the  bond  of  a  minor,  with  consent  of  bis  curators,  is  not 
ipso  jure  null,  but  eget  semper  restitutione  in  integrum  super  capite  minoris  atatis 
et  Jesi&fus,  and  must  be  intented  intra  winos  utiles  ;  but  by  our  law,  the  wtfe*s 
bond  is  ip^  jure  null,  without  necessity  of  revocation  or  restitution,  and  she  is 
in  the  case  of  a  minor  binding,  having  curators,  without  their  consent,  or  of 
pupil-binding,  whose  bonds  are  2/X0  y^r^  null,  and  cannot  be  made  valid  by 
any  such  oath.  Likeas,  there  be  many  cases,  expressly  in  the  civil  law,  where- 
in, without  question,  the  adhibition  of  an  oath  renders  not  the  deed  valid,  and 
many  other  cases  disputed  among  the  Doctors ;  and  oaths  indeed  ought  to  be 
kept,  and  it  will  be  so  judged  in  foro  cetli  ;  but  some  oaths  are  not  to  be  au- 
thorised by  civil  judicatories,  who  arc  to  look  to  the  advantage  of  civil  socie- 
ties, and  the  public  civil  interest,  such  as  this,  in  the  case  of  married  wives  in 
general ;  and  therefore,  all  that  the  civil  Judge  can  do,  is  to  leave  the  swearer 
to  God  and  his  own  conscience. 

The  Lords  repelled  the  allegeance,  and  found  the  bond  nuU,  notwithstand- 
ing of  the  oath.  In  prasentia. 

U.  Die.  V.  i.p.  398.    Gilmer,  Nq  61.  ^...45 
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.  •^i^*  Stair  reports  the  same  case  •/ 

1663.  February  1%. — Bxrch,  an  English  woman,  pursues  Catharine  Douglas 
to  pay  a  bond,  wherein  she  and  her  umquhile  husband  were  obliged.  The  de- 
fender alleged  absolvitor,  because  it  was  a  bond  stiwte  matrimonio  given  by  a 
wife,  which  is  null  in  law.  It  was  replied^  It  is  ratified  judicially,  and  the  de- 
fender obliged  never  to  come  in  the  contraty  upon  oath  judicially,  which  is  the 
strongest  renunciation  of  that  privilege  of  wives,  and  it  hath  been  frequently 
found,  that  minors  making  faith,  cannot  be  restored  lesionem  conscientia  ex  ju-^ 
rament§  violate. 

'  The  Lords  having  debated  the  case  at  large  amongst  themselves,  found  the 
bond  null  notwithstanding  of  the  oath  ;  for  they  thought,  that  where  the  deed 
needed  no  restitution,  as  in  the  case  of  minors,  these  deeds  are  valid,  .but  the 
the  minor  may  be  restored ;  but  in  deeds  ipso  jure  null,,  where  there  need,  no 
restitution,  an  oath  cannot  make  that  a  legal  deed  which  is  none:  It  was 
won  by  a  vote  or  two,  many  thinking  that  such  privileges,  introduced  by  cus- 
tom or  statute  might  be  renounced,  and  much  more  swore  against ;  but  that  it 
were  fit.for  the  future,  that  all  mngistrates  were  prohibited  to,  take  such  oaths 
of  wives  or  minors,  who  are  as  easily  induced  to  swear,  as  to  oblige,  and  if 
they  did,  that  they  should  be  liable  to  pay  the  debt  themselves. 

Stair,  V.  l.  /».  181^  . 


No  165. 


1665.     Jauuary  27. 


Fisher  against  Ker, 


Umquhile  Alexander  Haliburton  of  Coldlngknows- and  Mai^aret  Ker  his 
spouse,  by  their  bond  dated  the  5th  May  .165  r,  are  obliged  conjunctly  and  se- 
verally to  make  payment  tolsobel  Lithgow,  of  the  sum  of  1200  merks  princi- 
cipal,  with  annualrents  and  expenses,  who  having  assigned,  the  debt  to  Mr 
Michael  Fisher,  after  the  decease  of  Alexander  Haliburton,  he  charged  Mar- 
garet Ker  for  payment,  who  suspends  upon  this  reason,  That  the  bond  was  sub- 
scribed by  her  stante  matrimonio,  and  so  not  obligatory  against  her.  To  which 
it  was  answered,  imo^  She  had  ratified  judicially  ;  ^do.  That  her  husband  hav- 
ing obliged  himself  and  his  successors  to  pay,  the  mother  had  disponed  to  his 
wife  his  whole  lands  and  heritages,  and  so  being  successor  to  him,  must  be  li- 
able ;  likeas,  the  charger  has  intented  action  of  reduction  of  the  disposition. 
The  Lords  found  the  wife's  subscription  null,  and  therefore  suspended  the  lettera 
simpliciter,  notwithstanding  of  the  judicial  oath  and  ratification,  without  pre- 
judice to  the  charger  to  pursue  for  reduction  as  accords  of  the  disposition, 
which  was  not  made  to  the  relj^^    \)}xt  to  Sir  Andrew  Ker  of  Cavers. 

y.  r  J)ic>  V.  I.  p.  398.     Newbytb,  MS.  p.  21. 
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^^*  Gilmoor  reports  the  same  case : 

Alexander  Haliburtom  of  Coldingknows  and  Margaret  Ker  his  spouse. 
Were  obliged  by  their  bond  to  pay  to  Isobel  Lithgour  the  sum  of  1200  merks; 
which  she  having  assigned  to  Mr  Michael  Fisher  her  eldest  son,  he  charges  the 
Said  Marganet  after  her  husband's  death  ;  who  suspends  upon  this  reason,  that 
the  bond  is  nail,  being  made  by  her  jtanie  matrimonio,  at  which  time  she  could 
not  oblige  herself  effectually.  It  was  answer^d^  That  she  did  ratify  the  same 
judicially  with  an  oath  not  to  quarrel.  Replied^  A  ratification  and  an  oath 
cannot  make  a  null  bond  valid,  both  being  done  eadan  facilitaie  i  as  was  found 
January  1663,  betwixt  Douglas  and  Birch,  No  165.  p.  5961.  Duplied,  The 
suspender  was  in  effect  prap$sita  negotii^  mariti^  and  bad  had  the  management 
of  all,  being  but  a  simple  man,  to  whom  no  neighbour  nor  other  would  trust 
any  thing  witjiout  her  :  Likeas,  her  power  was  such  with  him,  that  she  caused 
him  dispone  his  whole  estate  to  her  brother.  Sir  Andrew  Kler  younger  of  Cavers, 
reserving  her  liferent,  and  upon  condition  that  the  fee  should  also  come  to  her 
in  some  cases  mentioned  in  the  disposition  ;  so  that  she  having  bound  herself 
and  sworn,  and  got  in  effect  his  estate  to  her  and  her^s,  she  ought  to  be  liable 
notwithstanding  of  the  ptactique  which  meets  not. 

Gilmour,  No  128.  p.  93. 


1672.    July  iS.  Watson  i^ainst  Bruce. 

No  167.         One  having  granted  an  assignation  bearing  to  be  for  relief  of  a  debt,  where- 
in the  assignee  stood  cautioner  for  him,  and  also  for  relief  to  bis  wife  of  ano- 
ther debt  wherein  she  was  cautioner ;  against  the  wife  pursuing  the  assignee  for 
her  relief,  it  was  objected,  that  her  cautionry  obligation  was  null,  and  there- 
fore, quoad  her,  there  was  no  debt  to  demand  relief  of.     jlnswered,  A  wife's 
personal  bond,  as  it  is  a  valid  natural  obligation,  so  it  is  sufficient  by  our  law  to 
found  an  action,  only  the  law  gives  the  debtor  a  perpetual  exception  to  protect 
her  from  payment ;  this  exception  is  a  privilege  she  may  use  or  not  at  her  plea- 
sure, and  if  she  is  willing  to  Wave  her  privilege,  she  must  be  entitled  to  relief 
equally  with  any  other  cautioner.    The  Lords  found,  that  the  pursuer  might 
forbear  to  make  use  of  her  privilege  as  a  wife,  and  insist  for  her  relief  as  a  cau- 
tioner. 

FoL  Die.  V.  I.  p.  399.     Stair. 

%*  See  this  case  No  70.  p.  3537. 
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1676.  -  July  5. 


A.  /gainst  B. 


A  BOND  granted  by  a  woman  stante  matrimonio,  for  payment  of  a  sum  of 
money,  being  ratified  judically ;  it  was  found,  that  the  ratification  did  not 
bind  her,  being  of  a  deed  null  in  law,  though  it  was  judicial,  being  likewise 
stanic  matrimonio. 

FoL  Die.  V.  1*  p.  398.     Dirleton^  No  371* /.  ^82. 


No  168. 


1678.     January  2^. 


Bruce  against  Paterson 


Agnes  Pringle  being  heir  apparent  to  some  tenements,  gave  a  bond  of 
L.  io,ocx:>  to  Captain  Paterson,  with  consent  of  her  husband,  who  gave  a  back- 
bond, that  he  should  only  make  use  of  this  bond  for  adjudging  the  lands  of 
Whitehaugh,  whereunto  she  was  apparent  heir  to  her  uncle ;  and  that  he 
should  dispone  the  half  of  the  land  to  her,  and  retdn  the  other.  Thereafter, 
she  gave  another  bond  to  David  Bruce,  who,  in  her  name,  pursues  reduction 
of  the  first  bond,  as  being  null,  granted  by  a  wife  stante  matrimonio.  It  was 
answered^  1  hat  wives  may  dispone  their  heritage  efifectually  stante  matrimomot 
with  consent  of  their  husbands,  and  the  giving  bond  to  have  no  efl^ect,  but  to 
affect  their  heritage,  is  equivalent  to  a  disposition;  yea  wives  their  other 
honds  in  relation  to  their  heritage;  are  valid. 

The  Lords  sustained  this  bond,  in  respect  of  the  badc-bond,  whereby  it  had   . 
only  the  effect  of  a  disposition.  . 

Foi.  Die.  V.  I.  p.  399.    Stair^  v.  %.  p.  6co.   . 

*^*  Fountainhall  reports  the  same  case. 

This  is  a  reduction  of  a  bond  and  comprising,  because  it  was  granted  by   - 
Agnes  Pringle  for  borrowed  money  stariU  matrimonio ^  and  so  was  null  ope  exeeptio-  ^ 
nis.  Alleged^  It  was  an  apprising  of  her  uncle's  lands,  to  which  she  was  apparent 
heir,  and  he  had  given  her  a  back-l>ond,  discharging  all  personal  execution, 
and  declaring  the  design  ^as  only  to  comprise  that  estate,  and  obliging  him  - 
to  denude  himself  of  the  one  half  in  his  favours.    The  Lords  found  the  alle- 
geance  relevant  and  proved  by  the  back-bond,  and  assoilzied  him  from  the 
reduction,  and  decerned  him  to  denude  of  the  half.     Yet  the  Lords  argued 
among  themselves,  imo^  1  hat  this  bond  was  null  not  being  judicially  sworn ; 
2io,  She  had  another  more  habile  way  to  convey,  viz.  by  a  disposition,  end 
the  back-bond  might  have  been  taken  by  her  husband  without  her  know- 
ledge, and  such  a  contrivance  TV|ig^^  ®^^  evacuate  the  privilege  of  revocatioa. ; . 
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of  such  bonds  ;  3tto,  If  it  was  done  to  cvitc  behaviour,  it  would  not  do,  for 
the  taking  the  back-bond  imported  a  jritio  by  the  act  of  Sederunt  in  Niths- 
dale's  case,     Thf  Lords  did  not  regard  this,  because  not  proponed  by  the 

parties ;  but  this  shews  the  cause  deserves  to  be  again  considered, 

Fsmntainhall^  MS. 


No  170. 
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1705.     November  15. 

William  Duncan  in  Woodend  of  Drum  against  Marjory  Torbes,  Relict  oF 

Alexander.  Irvine  of  Drum, 

William  Duncan,  as  having  right  to  three  bonds  granted  by  the  Lady 
Drum  to  his  father,  having  charged  for  payment,  she  suspended  on  this  rea- 
son. That  the  bonds  were  null  as  granted  by  her  vestita  viro,  without  her'hus- 

band's  consent. 

Answered  for  the  Charger,  Albeit  by  a  common  rule  with  us,  a  wife's  obli- 
gation for  debt  contracted  during  the  marriage  is  null,  and  not  obligatory  up- 
on her,  who  is  understood  to  be  sUb  potestate  virt,  and  to  have  nothing  at  her 
own  disposal,    yet  this  admits- of  several  exceptions;   such  as  a  wife  may 
contract  and  oblige  herself  siante  matrmonio,  where  she  has  a  separate  pecu- 
Hum,  estate,  or  aliment,  exempted  from  the  husband's 7W  mariti ;  December 
19.  1667,  Giiirns  against  Arthur,  No  155.  p.  5954. ;  February  23.  1672,  Neil- 
son  against  Arthur,  No  184.  p.  5984.     Or  when  she  h  praposita  negotiisy  as 
has  been-often  decided ;  and  the  charger  is  precisely  in  the  case  of  these  ex- 
ceptions.    For  the  suspender,  of  the  granting  at  the  bonds  charged  for,  had 
a  yearly  .aKment-of  6000  merks  for  subsisting  of  Drum's  family,  which  she 
was  impowered  to  uplift  and  grant  receipts  for  to  the  administrators  of  the 
estate  without  the  concourse  or  consent  of  her  husband,  who  as  a  weak  and 
simple  man,  might  be  understood  to  have  been  sub  potestate  uxoris ;  -and  it 
was  her  fault  only,  that  the  sum  she  borrowed  was  not  paid  out  of  that  ali- 
mentary fund,  which  was  altogether  at  her  own  disposal. 

Replied  for  the  suspender,  A  wife's  bond  stante  matrimonio  is  null,  Novem- 
'ber  28.   1623,    Schaw   against    Maxwell,     No  5.  p.  2074.  j    December  21. 
1629,  Ayton  against  the  Lady  Halkerton,  No  151.  p.  5952.  without  the  hus- 
band's consent,  arid  sometimes  with  it ;  as  in  the  case  of  the  husband  and 
wife's  joint  obligement  to  pay  sums,  or  perform  deeds;  March  24.    1626, 
Greenlaw  against  Galloway,  No  162.  p.  5957. ;  Hope,  Husband  &  Wife,  (Dou- 
•  glas  of  Tofts  ro/2/r/?  Elphinston,  No  161.  p.  5957.)  ;  December  15.  1665,  Ellies 
against  Keith,  No  191,  p.  5987.     The  reason  is,  because,  republicoe  interest 
to  secure  wives  from  being  induced  to  exhaust  by  obligements  the  mean  of 
Vheir  subsistence  after  dissolution  of  the  marriage ;  nor  can  the  saspender  be 
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denied  the  privilege  of  married  women,  upon  the  squint  suggestion  of  the  ^^  '  79* 
Laird's  simplicity,  since  he  was  neyer  declared  incapable  to  be  a  husband, 
and  law  distinguishes  not  betwixt  the  case  of  one  husband's  wife  and  ano- 
ther's. It  doth  not  follow  from  his  being  weak  and  unfit  for  business,  that 
his  wife  could  be  effectually  bovmd  by  any  transaction  tanquam  soluta^  without 
a  special  act  of  Parliament,  as  was  obtained  for  Mistress  Andersdn  the  prin- 
ter, and  that  was  ever  thought  somewhat  singular,  and  out  of  the  road  of  com- 
mon law.  ido^  The  decisions  adduced  by  the  charger  do  not  meet  the  pre- 
sent case ;  for  Elisabeth  Arthur  had  a  separate  peculium  or  fund  from  her 
children's  grandfather,  for  those  very  uses  for  which  she  had  granted  bonds ; 
whereas,  the  Lady  Drum's  bonds  are  not  for  aliment ;  nor  had  she  any  pecu- 
liar fund  of  aliment,  for  the  act  of  Council  allowed  of  receipts  to  the  admini- 
strators by  her  or  him  alternative.  3^0,  A  wife  that  is  praposita  ntgotiiSy  is 
not  liable  by  the /rr^c^o/i/wrfl,  after  dissolution  of  .the  marriage,  but  only  the 
husband's  representatives;  January  29.  1631,  Porter  against  Law,  Div.  9, 
h.  t.  And  the  act  of  Council,  authorising  the  suspender  to  uplift  and 
discharge  the  aliment,  was  but  a  limitata  causa^  which  could  have  only  a  li- 
mited  effect,  to  warrant  payments  made  to  her  by  the  managers  of  the  estate^ 
and  not  to  impower  her  to  grant  bonds  for  borrowed  money- 

Duplkd  for  the  Charger,  Seeing  mulieribus  deceptis^  et  non  decipientibus^  jura 
subveniunt^  the  suspender  hath  no  reason  to  quarrel  her  own  bends  granted 
by  her  in  such  circumstances,  for  most  onerous  causes ;  nor  should  the  charger 
be  put  off  to  seek  payment  of  his  debt  from  the  husband's  representatives ; 
but  she  should  be  decerned  to  pay,  and  left  to  seek  relief  at  their  hands ; 
November  20,  1630,  Rutherford  contra  Halcro,  Div.  9.  h.  t^ 

Triplied  for  the  Suspender,  No  respect  to  the  case  of  Rutherford  against 
Halcro ;  for  "there  it  was  thought  reasonable,  that  the  wife  as  intus  habens 
her  husband's  effects,  should  be  decerned ;  and  it  cannot  be  subsumed,  that 
the  Lady  Drum  had  any  eflfects  of  her  husband. 

The  Lords  found,  That  the  bond  granted  stante  matrimonio^  vVas  null,  and  \ 

the  Lady  not  liable ;  and,  therefore,  suspended  the  letters. 

Fol.  Dk.  V.  I.  p.  398.     Forbes, p.  41. 

^^^  Fountainhall  reports  the  same  case  : 

Marjory  Forbes,  when  married  to  the  late  Irving  of  Drum,  borrows  from 
William  Duncan  L.  800  Scots,  by  bonds ;  and  being  charged  for  payment, 
she  suspends,  on  this  reason.  That  being  clothed  with  a  husband  at  the  time 
of  her  granting  these  bonds,  they  ^^^  ipso  jure  null,  and  cannot  affect  her,  but 
only  her  husband's  heirs  or  ^xeci^^^  Answered,  Though  it  be  a  rule  in  law, 
that  a  wife's  obligation  for  •i  hts  contracted  stante  matrimonio,   while  she  is 
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No  1 70.     femme  covet  te^  is  not  obligatory,  yet  this  brocard  admits  of  sundry  exceptions  j 

and  particularly,  where  she  has  a  separate  aliment^  or  estaite  eKempt  from  the 
jus  mariti ;  quoad  these  she  njiay  ccmtract  and  oblige  herself  during  the  marriage  ; 
but  so  it  is,  she  had  6000  merks  per  annum,  modified  by  the  privy  council^ 
for  the  aliment  of  her.  husband  and  the  fao&ily,  wherec^  the  whole  manage- 
ment and  administration  was  committed  Co  her»  and  her  discbarges  declared 
sufficient,  her  husband  being  simple  and  fatuous,  and  much  doubt  about  the 
validity  of  the  marriage ;  and  in  parallel  cates  the  Lords  have  sustained  wives 
bonds,  as  on  the  19th  December  1667,  Gairns,  No  155.  p.  5954* ;  ^jd  Feb- 
ruary 1672,  Neilson,  No  i84,  p»  5984. ;  20th  November  1630,  Rutherford^ 
Div.  9.  h.  t..  Rfplied^  The  maxim  of  law  is  founded  on  good  reasons ;  be* 
cause  she  is  sub  potestate  et  curateh  mariti ;  and  her  deeds  as  to  personal  ob- 
ligements  are  so  far  null,  that  her  husband's  cKmaeat  a^  coaciuarence  to  the 
bond  does  not  make  it  subsist  against  her,  except  it  be  to  grant  infeftment  ^Ut 
of  her  lands,  belonging  to  herself  in  property ;  but  not  for  personal  execudon, 
24th  March  1626,  Greenlaw  contra  Gallorway,  No  162.  p.  5957. ;  Hope,  Tit* 
Husband  and  Wife,  (Douglas  ^:t»i/ra  Elphinston,  No  i6i.  p,  59570i  Stair, 
X5th  Dec*  166^5,  JElHes  contra  EJeith,  No  X91.  p.  5987.  It  is  true,  a  cautioner 
for  a  married  woman  in  a  bond  will  be  liable,  bat  she  herself  is  firee,  even  so 
as  that  the  cautioner  will  have  no  recourse  against  her  for  his  reUef ;  and  ^o' 
a  merchant's  wife  as  praposita  ncgoiiis  may  validly  grant  bond,  yet  that  does 
not  bind  her,  but  cmly  her  husband ;  and  as  to  Gairns'  case,  the  motive  in* 
ducing  the  Lords  to  sustain  her  bonds,  was  becaiiae  she  had  zpecnlium  flowing 
fhnn  her  father,  given  for  her  own  and  chiMieit's  aliment ;  asid  the  debts  pvur* 
sued  for  were  for  drugs  and  necessaries  furnished  to  them.  Some  of  the  Lords 
thought  her  marriage  was  so  questionable  io  itself,  and  he  known  to  be  so 
weak,  that  her  debts  might  very  well  a&ct  her ;  and  that  people  were  in  bona 
fide  to  lend  her,  and  ought  not  to  be  defrauded  of  their  debts.  Others  argued, 
if  there  was  any  aliment  of  the  6000  merks  resting  at  the  time  of  Drum's  death, 
and  she  uplifted  it,  she  should  be  liable  in  ao  far  to  this  debt ;  but  the  plnial- 
ity  would  not  recede  from  the  common  ground  of  law,  and  found  the  bonds 
null,  and  her  not  Uable  for  the  same  ;  though  the  poor  man  may,  by  this  in- 
terlocutor, be  at  a  loss,  the  present  heir  of  tailzie  oi  Drum  refusing  to  pay  the 
same. 

FtmntainhaU^  v.  1.  p.  290. 
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1707.     February  11. 

Rebecca  Simpson,  and  Johnston  her  Husband,  against  Elxzabexu 

Broomtielp,  Lady  Nethennaias. 

No  171. 
The  said  Elisabetii  being  married  to  Mr  William  Hog  advocate,  she  was     Found  in  con- 

prevailed  upon  to  grant  bond  together  with  her  said  husband  to  the  said  Re*     Birch  agrinn 
becca  for  L.   700  Scots  in  j6q8,  and  likewise  in   corroboration  and  further     ^®»Ki*«»  No 

'  "^    '  i6x.  p.  5961. 

secunty  to  assign  them  to  the  rents  of  her  lands  of  Nethennains,  whereof  she 
ivas  heiress ;  and  this  bond  she  judicially  ratified  upon  oath.  Upon  this  bond 
caption  having  been  raised^  she  was  apprehended  and  incarcerated  in  the  tol* 
booth  of  Edinburgh ;  whereupon  she  gives  in  a  complaint  to  the  Lords,  that 
she  was  illegally  and  unwarrantably  incarcerated  on  a  bond  granted  by  her 
when  vestita  viro^  and  so  ipso  jure  null,  and  craved  to  be  liberated  without  cau-> 
tion  or  consignation.  jUI^edf  That  though  such  a  bond  was  reducible,  yet 
it  could  not  be  taken  away  hoc  ordine  by  a  summary  bill  of  complaint,  with- 
out a  formal  suspension  and  charge  to  set  at  liberty,  duly  intimated,  conforoi 
to  the  act  of  sederunt.  2</o,  EstQ  regidariter  boadfii  by  married  women  were 
null,  yet  this  behoved  to  subsist ;  for,  jmo^  it  had  both  a  moral  and  a  natural 
obligation  to  support  it,  a  married  wife  being  as  much  ^);dued  with  judgment, 
^ense,  and  reason,  as  when  unmarried,  and  mqj^  sevens  et  prudens^  in  both 
cases.  2io,  It  had  likewise  a  sacred  a&d  religious  tie  to  bind  it,  it  bekig  rati-i* 
fied  and  confirmed  by  her  oath,  which  she  cannot  without  infamy  contravene 
and  the  83d  act,  pari.  148 1,  declares  all  such  oaths  by  wives  valid  «nd  obli- 
gatory,  and  to  break  it  is  criminal  in  foro  poli  et  conscierUia^  if  not  in  faro  Air- 
manif ;  and  this  privilege  of  wii^es  arises  from  the  Senatusconsukttm  VeUeianum  in 
RomaQ  law,  which  secured  women  against  intercessions  and  cauticmries ;  yet 
that  law  permitted  them  to  <jiiit  and  renounce  this  privilege  if  they  pleased  ; 
and  there  could  not  be  a  more  strong  and  explicit  renunciation,  than  her  swear** 
ing  never  to  come  in  the  contrary,  not  to  quarrel  it,  either  directly  or  indirect- 
ly, any  manner  of  way.  And  though  Stair  has  marked  a  decision,  iSth  Fe- 
bruary  1663,  Birch  contra  Douglas,  No  165.  p.  5961.  where  a  bond  given  by 
a  wife,  though  ratified  judicially,  wa:s  found  null,  quoad  pers^mal  execution  a- 
gainst  her  ;  yet  he  tells  it  was  won  only  by  a  vote  or  two,  and  sundry  of  the 
Lords  thought  the  oath  obligatory.  Answered^  There  was  no  need  of  a  sus- 
pension in  this  case,  the  charge  lieing  unwanrantable,  and  the  bond  ipso  jure 
null,  without  the  necessity  of  a  reduction ;  and  though  she  was  to  blame  to 
contradict  her  oath,  )«t  human  laws  did  not  regard  it,  where  it  was  used  to 
confirm  a  null  deed:;  for  non  ^nds  nuHa  sunt  qualitales ',  and  this  has  not  only 
been  the  constant  aad  "uaiform  opinion  of  all  our  lawyers,  but  likewise  of  our 
Judges  and  Supreme  Courts.  And  to  begin  with  Craig,  lib  2.  Diej^.  cw. 
^  18.  he  declaces,  though  wiv«  ''^J  ^wpo^c  their  lands  and  liferents 
wilhout  their  husband's  cpi^^t,  ^^  bind  themselves  in  wa^andice  of  the 
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same,  yet  they  cannot  subject  themselves  to  personal  execution  ;  and  Sir  George 
Mackenzie,  Instit.  Tit.  Marriage,  page  55,  says  the  same.  Likeas,  Lord  Dirle- 
ton,  in  his  decisions,  5th  July  1676,  observed,  the  Lords  found  the  oath  not 
obligatory,    No  168.  p.  5965. ;  and  President  Gilmour,  gives  us  that  case  of 
Birch  and  Douglas  at  great  length,  No  165.  p.  5961.,  and  concludes,  That  the 
Lords  found  the  bond  null,  notwithstanding  of  the  oath.  And  this  appears  to  be 
Stair's  own  opinion,  Instit.  B.  i.  Tit.  17.  Sec.  14. ;  and  in  his  decisions,  8th  Nov. 
1677,  Sinclair  contra  Richardson,  No  29.  p.  5647, ;  and  although  the  jtu  di-- 
gestorum    allowed  women  to  renounce  the  benefit  of  the  Senatusconsultuni  FeU 
leianum^  yet  the  law  of  the  novels  altered  that,  Novel.  134.*  cap.  8.  and  we  have 
now  a  special  statute  in  1681,  declaring  oaths  of  minors  null.     The  Lords  hav- 
ing pondered  all  the  decisions,  they  found  no  reason  to  recede  from  so  constant 
a  tract,  where  there  could  not  so  much  as  one  practique  in  the  contrary  be  ad- 
duced ;  and  therefore  declared  the  bond  null,  notwithstanding  of  her  oath,  and 
ordained  her  to  be  set  at  liberty  ;  and  that  it  needed  not  abide  the  reading  in 
ihc  minute-book,  not  being  in  a  process,  but  required  only  an  act  for  the  keep- 
er of  the  prison's  warrant ;  but  refused  to  find  it  a  riot,  or  to  modify  expenses, 
seeing  the  charger,   who  impri toned  her,  wanted  not  a  probable  ground  of 
doubting.     And  found  the  assignation  to  the  tack-duty  valid  and  obligatory, 
but  repelled  the  homologation  founded  on,  that  she  had  proponed  payment, 
and  produced  partial  receipts  for  instructing  thereof,  that  being  less  binding  in 
law,  than  the  oath  from  which  human  laws  assoilzied  her;  though  it  had  been 
both  more  honest  and  conscientious  to  have  kept  it. 

id/.  Die.  V.  I. p.  398.     Fountainball,  v.  2.  p.  348. 

^^*  The  like  judgment  was  pronounced  in  a  case,  Lithgow  against  Arms- 
trong, July  1730,  though  in  that  case  the  creditor  offered  to  restrict  his  bond 
to  be  the  foundation  of  real  diligence  against  the  debtor's  estate  only.  See 
Appendix. 


No  172. 

A  wife  hav- 
ing  erantcda 
bond  for  bor- 
rowed tnonej 
without  con« 
sent  of  her 
hiisbaud,  and 
pledged  her 
paraphernalia 

in  security 
thereof,  it 
was  found 
fhat  the  nulli- 
ty of  the 


ijir.    Julyf^. 

WiLUAM  and  Jean  Pringles,  Children  of  the  deceased  Dftyid  Pringlc,    Chi- 
rurgeon  Apothecary  in  Edinburgh,  against  Thomas  Irvine  of  Gribton. 

ft 

In  a  process  at  the  instance  of  William  and  Jean  Pringles,  against  Thomas 
Irvine,  for  exhibiting  to  the  pursuers  five  rings  belonging  to  them,  which 


Maxwell  Lady  Kirkhouse  had  pawned  to  the  defender  for  L.  16  Sterling, 

owing  by  her  to  him  by  bond,  granted  while  she  was  vestita  viro. 

Alleged  for  the  pursuers  ;  iwo,  The  bond  granted  by  the  Lady  for  borrowed 
money  stante  matrimonio  being  null,  the  pledge  is  null  in  consequence ;  for 
a  pledge  being  res  creditori  data  in  lecuritatem  debiti^  where  there  is  no  debt, 
there  can  be  no  effectual  impignoration  in  security  thereof,  accessorium  sequitur 
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suum  principals.  So  the  Senatusconsultutn  Felleianum  declaring  intercessiones  Na  172. 
tnuUerum,  women's  obligations  for  others  to  be  null,  comprehended  pledges  to  annulthe'^^' 
be  granted  by  women,  L.  uU.  §  2.  D.  Ad  Senatuscomuhiwi  Vclkianvm  ;  because  pledge,  and 
otherwise,  that  law  might  easily  have  been  eluded.  2cl0y  A  wife,  being  s^h  might  pledge 
potestate  viri,  cannot  pledge  her  paraphernalia  without  consent  of  her  husbands  nafi^^^^^I^^^" 
Rej^.  Maftsf.  Lib.  i.  Cap,  30.  §  6.  ;  ^on.  Attach.  Cap.  21.  ;  January  5.  1666,  consent  of  hcc 
The  Lady  Bute  against  the  Sheriff  of  Bute,  Div.  7.  Sefi.  2.  h.  t.;  Dec.  19. 
1626,  Matthie  against  Sibbald,  No  163.  p.  5959.  For  all  her  pactions  or  deeds 
(except  obligations  ad  factum  prtgstandum  relating  to  the  alienation  of  her 
lands,  iSc.^  without  consent  of  her  husband,  are  alike  null,  as  the  deeds  or 
pactions  of  minors,  without  the  consent  of  their  curators.  Now,  a  minor  can- 
not pledge  his  moveables,  without  consent  of  hia  curators  for  money  borrowed 
by  him  without  their  consent;  again,  as  a  woman  cannot,  without  her  husband's 
consent,  assign  her  bonds  that  fall  not  under  the  jus  mariti^  thougli  the  hus- 
band's interest  were  reserved ;  neither  can  she  pledge  her  jewels,  watch,  rings, 
or  other  paraphernalia,  wherein  the  husband  hath  no  interest  j  for  otherwise,  a 
wife  might  ruin  her  husband  by  alienating  her  whole  ,mundus  tduHebnSy  which 
he  for  his  own  credit  would  be  obliged  to  make  up  again. 

jiuswered  for  the  defender  ;  The  Scnatusconsuhum  Vdleianum  is  misapplied  \, 
for  that  favours  only  women  whether  married  or  not,  engaging  themselves  as  cau- 
tioners for  others,  and  doth  not  concern  such  as  bind  principally  for  themselves,, 
as  the  Lady  Kirkhouse  hath  done ;  and  it  was  only  a  woman's  giving  a  pledge 
for  another  person  that  was  accounted  mulieris  intercessio  in  the  civil  law.  Our  law 
hinders  not  women  from  becoming  cautioners  for  others,  A  wife's  obligation  for 
borrowed  money  is  indeed  null  with  us ;  but  the  pledge  given  in  security  thereof 
is  valid,  there  being  no  necessity  of  a  bond  for  money  borrowed  upon  the  faith 
of  a  pledge,  ido.  Albeit  it  be  a  general  rule  in  our  law,  that  bonds  granted 
by  a  wife  without  the  husband's  consent  are  null,  there  are  several  exceptions  : 
As  a  wife  being  praposita  negotiis  domssticis,  may  without  her  husband's  consent 
buy  thiVigs  necessary  for  the  use  of  the  family  i  for  the  price  whereof,  though 
misapplied  and  squandered  away,  he  will  be  liable.  She  may  pledge  the  furni- 
ture  of  the  house,  which  is  sub  cura  'ejus  ;  yea,  a  wife's  having  her  husband's 
bond  of  borrowed  money  in  her  custody,  was  found  to  infer  a  warrant  from  her 
husband  to  borrow  the  money,  Feb.  4.  1665,  Paterson  against  Pringle,  voccVkz^ 
SUMPTION  ;  and  multo  ma^gis  may  she  dispose  of  her  own  paraphernalia,  espe- 
cially rings,  which  may  be  best  wanted,  and  whereof  she  hath  the  absolute  pro- 
perty, possession,  and  administration.  The  pursuers  citations  out  of  Regiam 
Majestam^  and  the  Lords  decisions,  are  foreign  to  the  case,  for  they  relate  only 
to  rights  belonging  to  the  wife,  which  by  their  nature  could  not  be  transmitted 
without  writ;  whereas  rings  and  the  like,  are  transmitted  by  simple  dehver/ 
de  manu  in  manum.  Nor  is  there  any  parity  betwixt  a  wife's  obligation  and  that 
of  a  minor ;  the  latter  bein^  ineffectual  oh  defectum  rationis^  for  want  of  a  free 

Vol.  XIV.  ^  33  O 


5972 


HUSBANJ)  AND  WIRE.  Div.  V, 


Mo  f  72^     and  solid  consent,  (the  leaseosdftl  of  oUigattoo)  which  a  tl&arrfcd  woooum  is  as  ca^ 

pable  of  .8S  one  thfit  is  flingle,  or  any  other  fierson. 

Tk£  Lords  found,  That  the  imUity  of  J3ie  -bend  Annu^th  fiot  -the  jieigt  f 
and  that  the  wife  aaigbt  pledge  her  parapfaecnalia  without  consent  lof  liordliu^ 
band. 

%*  Fountainball  reports  the  same  ease  : 
171 1.    July  17. — Thomas  Irvine  of  Gribton,  in  May  i6p^,  fends  to 


Maxwell,  Lady  TCirkhouse,  X»  16  Sterling,  and  takes  her  bond  for  itj  but 
in  regard  she  was  married,  and  her  bbngement  null  in  law,  he  for  his  farther  se« 
curity,  gets  five  gold  rings  in  pawn,  and  gives  a  bond  narrating  the  impigno- 
ration,  and  that  how  soon  the  Lady  repaid  him  the  money,  he  should  restore 
tlie  rings.  It  seems*  the  rh\gs  belonged  to  Marion  Maxwell,  relict  of  Bavid 
Fringle ;  and  her  children  after  her  death,  procure  a  declaration  from  Kirk^ 
house  and  his  Lady,  bearing  that  the  rings  were  only  deposited  for  custody  aod 
preservation  ifi  her  hands,  being  tberr  aunt,  and  that  they  truly  "belonged  to 
them.  But  this  was  not  till  1701,  three  jears  after  she  had  impignorated  them 
to  Gribton  for  her  own  debt,  which  was  a  very  unfair  action ;  but  wholly  un- 
known  to  him.  Upon  this  the  Ptingles  pursue  Tiim  for  exhibition  and  delivery 
up  df  the  rings  to  them.  Alleged^  That  rings  being,  inter  parapbcrndlia  of  the 
wife,  she  might  dispose  upon  them  at  her  pleasure  as  proprietor  without  her 
husband's  consent }  and  so  the  Lady  Kirkhouse  liaring  borrowed  money  on 
them^  she  could  legally  pawn  them  ;  that  such  jewels  and  ornaments  ^fted  to 
wh'^s  fall  not  under  iht  jus  mariti,  nor  are  arrestable  for  his  debts,  nor  poind- 
itble ;  that  law,  for  the  benefit  of  commerce  and  easy  transmission  of  moveables^ 
permits  wives  to  bargain  anent  the  utensils  and  domicils  of  a  house,  by  selling 
or  impignorating  them  for  necessaries  to  the  family  without  her  husband's  con- 
course, ^e  being  praposita  quoad  such  domestic  affairs ;  much  more  then  may 
ihe  dispose  on  her  own  jewels,  which  are  her  proper  peculium^  like  that  given 
seruis  et  filiis  familias  in  the  Roman  law;  and  with  us  on  the  4th  February 
1665,  Patcrson  against  Prin^le,  wr^  5Presumpt|0>7,  the  Lords  found  a  wile's  im- 
piffnorating  her  husband's  bond  was  valid,  though  without  bis  special  warrant, 
she  having  the  bond  in  her  hand  imjrfying  that ;  and  on  the  26th  of  July  1709, 
l>ady  Pitferran  against  Wood,  No  3€.  p.  5799.,  a  compliment  of  L.  100  Ster- 
ling given  for  the  Lady*s  gown  and  consent  to  a  sale  of  some  lands  made  by  her 
husband,  was  not  compensable  by  the  husband's  debt ;  such  things  not  falling 
under  the  communion  of  goods,  nor  under  the  husband's  executry.  Though  gi- 
ven up  in  the  inventory  of  the  testament ;  but  "she  may  gift  them  in  her  ow^n 
life,  or  legate  thsm  in  her  testament  without  his  consent ;  and  if  the  husband 
fiml  *er  •e:itravagant,  'law  has  given  him  a  curb  and  remedy  by  inhibiting 
her.  Answered^  That  pignus  rti  alima  non  vakt^  and  it  does  not  import 
whether  he  knew  it  or  not  j  fur  it  is  a  vitiwn  reale  following  the  thing  ut  lepra 
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Iepr$sum.  And  it  is  juris  inconiroversi  tliat  the  bond  given  by  the  Lady  Kirk*  No  I JX 
house  for  the  L.  16  Sterling  is  simply  null,  htin^stantc  matrimonii  ^  crgo^  the: 
impignoration  as  a  <:onsequence  thereof  is  likewise  null,  suhlato  principdli  tolH-^ 
tur  accessx>rium.  It  is  true,  though  law  refuses  its  assistance  to  womens  bonds, 
4XX  as-  to  produce  any  civil  effect,  yet  there  is  a  natural  obligation  in  consequence- 
tt>  repay  Aem  ;  which  goes  so  far  that  a:  cautioner  in  a  wife's  bond  is  effectually- 
bound;  though  she  is  free^  qida  accedit  obligationi  naturali ;  but  that  can  never 
support  the  impignoration  here,  which  is  so  connected  with  the  bond,  that  it  is^ 
every  whit  as  void  and  null  as  it,  and  it  were  of  the  most  dangerous  and  last 
•consequence  to  allow  wives  to  dispose  upon  their  jewels  and  paraphernalia  at 
their  pleasure  ;  for  it  is  to-  be  feared  when  they  are  gone,  the  husband  must 
make  them  up  again,  by  putting-  others  in  their  place,  which  may  ruin  families 
in  a  short  time.  And  as  the  Roman  law  put  the  wife  sub  cura  et  tutda  mariti^ 
that  he  was  her  curator  and  administrator  in  law^  that  her  deeds  were  as  much 
null  without  his  consent  as  a  minor's  without  his  curators,  so  our  law  trode  in  the 
same  footsteps ;  for  in  the  case  of  the  Lady  Bute  and  her  Son,  Jan.  5. 1666,  Div. 
7.  Sec,  2.  A.  /.  an  assigrration  of  a  part  of  her  jointtirc  after  proclamation  of  bans 
and:  her  second  contract,  though  not  yet  married,  was  found  null,  because  it  want- 
ed* the  second  futtire  husband's  consent ;  and  our  old  law  quadrates  with  this, 
as  appears  by  Ragiam  Majestatem,  lib.  x.  cap.  30.  $  6. ;  and  ^on.  Attach,  cap. 
21  •  where  a  wife  can  make  no  contract  or  paction  whatsoever  without  her  hus- 
¥and^s  consent;  and  if  so^  then  far  less  can  she  alienate  or  impignorate  her  pa- 
raphemals  without  his  express  Consent.  Thi?  does  not  hinder  but  she  impigno^ 
yaie  moveables  to  furnish  necessaries  to  the  family,  for  that  is  in  rem  versum  mari- 
ti  ;  but  itis  not  preteiKied  here- that  the  L.  16  Sterling  she  borrowed  from  Gribton 
4ame  one  penny  of  it  to  Kirkhouse's  behoof;  and  though  ^  praposita^  she  may 
contract  debts,  yer  these  do  not  bind  her,  but  her  husband,  as  has  been  oft 
found ;  2ist  December  2629,  Ayton,  No  151.  pi  5952. ;  and  29th  January  1631, 
Porter,  Div.  9-  h.  t.  So  i:he  impignoration  is  absolutely  null.  The  Loans 
by  ai  scrimp  plurality- found- wives  had  the  sole  administration  of  their  jewels, 
when  in  straits  to  raise  money  ;  and  therefore  sustained  the  Lady  Kirkiouse'r 
invpignoration,  though  done  without  her  husband's  consent.  Some  merrily  saidf 
thi«  was  taO»  great  an  interlocutor  in  favours  of  women. 

Vountainhall^  v.  2.  p%  660. 


1 720,     February. 

CoLQjJHouN  of  Tillihewn  and  Elizabeth  Anderson  His  Lady  against 

Executors  of  the  Lady  Roseburn, 

A  WOMAN,  vestita  viro,  granted  bond  for  5000  merks  to  the  heirs  of  her 
dai>ghrer^s  marriage,  reserving  her  own  liferent.  The  Lords  sustained  the  obli-» 
gatioo^  it  not  bemg  to  take-eflfect  during  the  granter's  life;     See  Appendix. 

Fid.  Die*  V.  1.  p.  ^99.  ' 

33  p* 


No  175. 
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No  174, 

Adjudication 
of  a  wife's 
lands  pro- 
ceeding on  a 
personal 
obligation 
contained  in 
an  heritable 
bond  granted 
by  her  and 
her  husband, 
is  null,  so  far 
as  it  adjudges 
the  lands  ; 
but  effectual 
to  carry  the 
busbtnd*s  in- 
terest in  the 
•rents; 


1761.     December  8. 


Menziis  against  The  Creditors  of  Cillispik. 


In  the  case  of  M*Menxles  against  the  Creditors  of  Gillespie,  a  question  oc- 
curred concerning  the  effect  of  an  adjudication  which  Gillespie  had  obtained  of 
the  lands  of  Grecnhill  in  November  1723,  proceeding  upon  an  heritable  bond 
of  corroboration,  granted  in  1720  by  Mary  Young  and  her  husband  Alexander 
Renton,  for  the  sum  of  L.  5333  :  6  :  8  Scots,  bearing  an  obligation  to  infeft  in 
an  annualrent  forth  of  the  lands  of  Greenhill,  the  property  of  Mary  Young  ; 
and  also  a  personal  obligation  to  repay  the  principal  sum  and  annualrents,  in 
case  Gillespie  should  rather  choose  to  have  his  money  than  retain  the  security  ; 
upon  which  personal  obligation  he  adjudged,  and  entered  into  possession  of"  the 
estate. 

Objected  by  M'Menzics  ;  That  Mary  Young^s  personal  obligation,  while  ves^ 
tita  virOf  was  void  and  null ;  and  consequently  the  adjudication  of  her  estate 
proceeding  on  this  null  obligation,  must  likewise  be  ineffectual. 

Answered  for  the  Creditors  ;  It  is  indisputable,  that  a  wife  can,  with  consent 
of  her  husband,  dispone  her  lands  at  pleasure  ;  she  can  grant  annnalrent-rights 
out  of  her  lands;  she  can  likewise  wadset  them ;  and  in  both  cases,  it  will  foUour 
from  the  nature  of  the  thing,  that  she  can  grant  clauses  of  requisition  in  these 
rights,  in  order  to  entitle  the  creditor  to  call  for  his  .money,  which,  in  default 
of  payment  will  entitle  him  to  adjudge  the  estate.  It  is  true,  she  can  grant  no 
obligation  to  be  the  ground  of  an  actioil  against  her  person  ;  but  this  does  not 
hinder  her  from  granting  obligations  which  may  be  effectual  to  produce  action 
against  her  estate*  And  indeed  ic  would  be  incongruous  to  say  that  a  wife 
could  grant  an  heritable  bond  over  her  estate  in  security  of  a  sum  of  pioney^ 
and  yet,  that  the  creditor  should  not  have  it  in  his  power,  upon  her  refusal  to 
pay,  to  adjudge  that  estate.  Accordingly,  a  bond  granted  by  a  wife,  stante 
matrimonio^  with  consent  of  her  husband,  was  sustained,  because  the  creditor 
had  granted  back-bond,  that  he  was  only  to  make  use  of  it  to  lead  an  adjudi* 
cation  ;  Bruce^  contra  Paterson,  No  169.  p,  ^(^s.  It  is  by  no  means  a 
rule,  that  every  personal  obligation  of  a  married  woman  is  intrinsically  null 
and  void  ;  there  is  only  competent  to  her  an  exception  against  the  debt  which 
will  protect  her  from  being  made  personally  liable ;  but  still  it  is  the  foundation 
'of  an  action  which  will  have  the  effect  of  attaching  her  estate,  as  appears  from 
the  above  decision,  and  may  even  in  some  cases  be  made  effectual  against  her 
:person  ;  for  example^  if  she  should  homologate  the  obligation  after  the  mar- 
jriage  is  dissolved,  or  if  it  was  granted  for  an  onerous  cause,  or  to  take  effect  only 
-after  death  ;  No  173.  supra. 

There  is  nothing  in  the  law  that  denies  the  proper  effect  of  legal  diligence 
against  a  wife's  estate,  upon  any  personal  obligation  relative  to  her  estate- 
Thus,  for  example,  if  she  is  an  apparent  heir  in  an  estate,  she  can  grant  a  trust- 
ioiui  toije  the  foundation  of  making  up  titles  to  it  by  an  adjudications  For 
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the  same  reason,  where  a  wife,  with  consent  of  her  husband,  grants  a  disposi-  {i,io  | mm 
iion  of  her  lands  with  an  obligement  to  infeft,  bat  without  a  procuratt)ry*and 
precept,  this  obligement  may  be  made  the  foundation  of  an  adjudication  ii) 
implement,  being  the  natural  result  of  that  power  a  wife  has^tQi  dispose  of  her  ' 
property ;  Stair,  December  15.  1665,  EUies  contra  Keith,  No  191.  p.  5987. 
And  there  seems  to  be  no  reason  why  a  creditor,  to  whom  she  has  granted  an 
iofeftment  of  annualrent,  with  a  clause  of  requisition,  should  not  have  the  same 
power  of  making  such  x>bligation  eifectual  against  her  estate. . 

Replied^  It  is  laid  down  in  our  law-books  as  an  immemorial  part  of  the  con- 
suetudinary law  of  this  country.  That  a  woman  vestita  viro  cannot  be  personal^ 
ly  bound  for  payment  of  any  sum  of  money  ;  Stair,  Tit.  Conjugal  Obligations,. 
4  Ji6. ;  Dictionary,  Div.  5.  Sec.  4.  b.  t.     And  if  the  obligation  is  void,  so^must. 
4IS0  be  the  diligence  that  follows  upon  it ;  and  accordingly,  adjudications  upon 
bonds  granted  by  married  women  have  always  been  found  void  ;  as  appears  from 
a  number  of  decisions,  between  the  1716  and  1725,  collected  in  the.  Diction- 
ary, Div.  5.  Sec.  4  &  5.  b^t.     And,  wherevercreditors  have  attempted  to  lead, 
judications  upon  a  wife's  personal  obligation,  contained  in  an  heritable  bond, 
granted  by  her,  their  adjudication  has  been  found  void,  though  the  heritable..  - 
security  was  susitained^  14th  June  1715,  Ker,  No  194.- p.  55^9^-    * 

a5th  November  1760.  •  The  Lords  found  the  decreet  of  adjudication  of.: 
the  lands  of  Greenhill,  led  at  the  instance  of  John  Gille^ie,  in  J^ovcmber'  / 
1723,  against  Mrs  Rentoix,  void  and  null;  and  reduced  accordingly,'  . 

The  Creditors  afterwards  intisted^  That,  although  the  adjudication  was  -reduc-  ^ 
ed,  on  the  nullity  arising  from  the  wife's  personal  obligation,  yet  it  ought  still  . 
to  be  supported,  in  so  far  as  led  upon  the  husbauii's  bond,' and  in, sp  rfar  as  it  : 
adjudged  his  interest  in  the  rents  during  the  marriage. 

a7th  January  1763.    *  The  Lords  find  the  plea  now  made.  That  Gillespie^s   . 
adjudication  noiay  be  sustained,  so  far  as  concerns  the  interest  of  the  husband^ 
competent  and  relevant ;  and  that  the  intromissions  had  by  GiUespie,  during 
the  husband's  life,  are  to  be  ascribed  to  the  accumulated  sum  in  that  adjudica-.  . 

tion.' 
And,  upon  a  reclaiming  petition  and  answers,  *  Adhered.' 

For  the  Creditors,  Lockbart  anfl  M*^eea.  For  Mcnzies,  James  Fergusson  and  Ihy  Ca^lL.  .. 

Fac.  Col.  No  by.  p.  151. 
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No  175. 

A  mtrried 
woman's  per- 
tonal  obliffa* 
tion  in  an  he* 
xitable  bond, 
subjoined  to 
^hich,  as  a 
cotroboratiye 
security^  she 
cameundoraii 
^pbligation 
likewiae  to 
infcft  the  crc* 
ditqr  in  a 
aulject  pro- 
perly belong- 
ing to  herseiff 
not  effectual 
to  be  the  foun* 
.dation  of  a 
process  of  ad- 
judication 
against  h«r 
Aeir. 


1772.    Dec.  10. 

James  Watson,  Advocate  in  Aberdeca,  agninst  John  Robertson,  eldest  Son 
procreated  between  JohA  Robertson  and  the  deceased  Violiet  Gray  his  Wife  j 
and  the  said  John  Robertson  isenior,  A*dministntor-in-Law  to  his  Som 

VioLirr  and  J^net  GraiW,  tw©;  sisters,  and  joint  proprietors  of  a  tenement 
Ml  Aberdeen,  and  John  Robertson,  husband  t?o  Violet,  having  borrowed  E.  150 
from^  Patrick  WiUonv  did;  by  Heritable  bond;  dated  Juneip',  1755,  ^^^  'sti- 
fled' by  Violet  the  26th  of  same  month,  with  one  coBsent,  bind  and  oblige 
-themselves,  ttteir  heirs;  &c.  topay  totlic  «aid  Patrick  W5bon,  his  heirs  or  as- 
signees, the  sum  of  E.  15a  Sterling,  at  the  term  oFWhit^unday  1756,  with 
intei^st  smd  penalty:;  and,  for  Wilson V  ftirtfcer  sccmrity,  and-  more  sure  pay- 
ment, wiriiout  derogatiorr  to  the -personal  sectnity,  or- innovation  thereof;  but 
in  fiirther  corroboration  of  the  same,  accamulhndo  Jurofjurilmr^  Violet  Gray; 
with  consent  of  her  said'htisband,  and  the  said  Janet  Gray  for  herself,  bound- 
themselves  to  inffeftr  him  and  his- foresaids,  heritably,  but  under  reversion,  in 
the  fori^said  .tpnement  of  land  and  pertinents,  declaring  the  same  to  be  redeem^* 
able,  upon  paymo^t  of  the  principal  sum,  anmis^nt,  and  liquidate  e^r- 
penses. 

Violet  and  Janet  Grays,  and  Joint  Robertson,  granted  anotherhcritablebond 
over  said  subjects  to  Gieorge  Turner,  for  L.  6d  Sterling-;  and;  for  security; 
girant'^d  an  pbllgementto  infeft  in  the  same  terms  with  that  in  the  former  one. 
This  bond  was  also  duly  ratified  by  Violet  Gray ;  and  having  been  thereafter 
assigned  by  George  Turner,  to  Pstricfc  Wilson,  creditor  in  the  first  bond,  he 
was  infeft  upon  both. 

Violet  Gray  hafving  died',  and  Janet  having  disponed  her  half  of  the  said  te- 
jiement,  under  the  burden  of  the  half  of  the  said  heritable  debts,  to  Geoige 
Rean,  to  which  h^lf,  under  the  Ifke  burden,  William  Swinton  acquired  right, 
and  entCTed  into  possession,  Patrick  Wllfeon,  xrrcditor  in  both  bonds,  brought 
an  action  at  his  instance  before  the  Sheriff  of  Aberdeen,  upon  the  personal 
obligemepts  contained  in  these  bonds,  against  the  said  William  Swinton  and 
John  Robertson,  senior,  and  also  against  John  Robertson  junior,  as  lawfully 
chacged.to  eater  heir  to  Violet  Gray,  his  mother,  and  his  tutors  and  curaton, 
for  payment  of  the  two  principal  siuns  before-mentioned,  and  annualrents 
thereof,  and  liquidate  expenses  ;  and  obtained  decree  in  absence  against 
them. 

James  Watson,  as  deriving  right  from  Wilson  to  the  foresaid  two  bonds  and 
decree,  executed  letters  of  special  charge,  at  his  instance,  against  John  Ro- 
bertson junior,  charging  him  to  enter  heir  in  special  to  his  said  mother,  Violet 
Gray,  in  the  said  subjects ;  and  then  brought  an  action  of  adjudication  against 
him  before  this  Courts  fovinding  upon  the  two  heritable  bonds  and  decree  of 
constitution  above-mentioned ;  aid  sttbsisming,  that  the  several  sums  of  money 
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ill  "fte  ^fore^ftifl  decree  of  con^itutioii  and  assigaatian  thereof,  in  his     Ho  ijc^ 
favour,  are  yet  irnpaid ;  and  therefoi^  cenclading,  that,  in  terms  of  the  act  of 
^iflrament,  "the  Hands  ^Aould  be  adjudged  to  him  m  payment  and  satkfaction 
1^  ^  said  ^suniB,  principal,  annuabents,  and  penalties^  as  the  same  shall  ex-- 
^cad  ^  ^the  Sate  of  the  decree. 

The  .fldfenders  SJetted,  That  fltowgh  fl>e  oWigfttion-  tto  infeft  might  -be  valid,. 
Wid  aceorflmgly -fas»  been -carried  into  execution,  eoid  ^he  creditor  put-inpos^- 
iM»$ian  ^"^e  *  rents, 'whidh  "are  more  'than  sufficient  -to  pay  fbs  annuabents,  yet 
•the  pefseneS  €t)ligtftion 'upon  Violet 'Gmy,  in  these  lionds,  was  void  and  nuU^ 
Hieing  ^p«nted  ^by  ^  ^«ife  ^ante  matrimemo  ;  «na  that,  therefore,  the  process  of 
Hidjudication,  which  was  Fotmded  upon  ^ese  "personal  obMgatioxis,  is  ^inept,  and 
tfell  to  be  ^dismissed.  But  theljord.  Qjsdinary  iproae«ded  to  adjudge,  decern,  and 
declare,  in  terms  of  the  Hbel  :' 

And,  upon  advising  a  Tepresent)9ttion  and  an^rv^rs,  proi^ounced  the  following 
■interlocutors  "  Finds,  l%fat  an  heritable  bond  granted  -l^  a  wife;  staftte  matrix 
-moniOy  with  consent  df  %er~huM)and,  can  bemade  dfiectual  against  her  lands 
4ty  adJQdioation,  if  the 'moMy  is  not  paid;  ffaerefope,  refuses  the  desire  of  the 
'VeppeseittKtion,  and  adheres  *to  the  former  interlocutor." 

Pleaded  'in  a  reclaiming  petition  for  IRobertson  :  His  defence  is  founded  in- 
:&it  law  df  Scotland^  and'has  l^een  established  by  a  variety  lof  decisions  in  the 
idiottonary,  «nder  the  title  Husband  and  Wife,  Div.  5. 

These  idecisions  aire  approined  of  by  Stair,  in  his  Institute,  Tit.  Conjugax 
:6RL»AnrioNs,  §  i&.;  and  b^  Baisiktoo,  vol.  it. 'p.  %76.  who  says  of  such  obliga- 
4i0ns,  *  th&t  they  are  intrinsically  null,  and  the  juc^es^  wiil  ex  officio  reject 
^  them,  so  that  tiytf  cannot  'be  the-  ground  of  diligence  agaiatst  her  person  or 

*  'estate,  "personal  or  real/ 

The  single  decision  referred  ter  by  Watson^,  in  support  of  his  adjudication^  is 

thus  abridged  in  the  Dictionary :   *  A  bond  granted  by  a  wife,  stante  ma$rmO' 

*  «io,  with  consent  of  "her  'husband,  was  sustained,  because  the  xreditbr  had 

*  ^"aated  back-bond, -tfiat  he  was  only  to  make  ^ise  of  the  same  to  iead  an  ad- 

*  judication,  whereby  it  only  had  the  effect  of  a  disposition/    Stair,  a'^d  Jan. 
0^78,  Bruce  coiitru  Paterson,  "No  16^.  p.  59^5.     See  Synopsis. 

But  to  this  the  defenders  -answer,  in  the  first  place,  that,  supposing  tfee  de^ 
cision  did  apply,  yet,  as  it  is  single,  ^t^caanot  be  put  into  tfie  balance  against 
^the  -series  of  decisions,  ancient  and 'modem,  im  tibeirside.  And  secondly^  it 
does  -not  apply;  for  it  appears,  upon  looking  into  the  case,  as  collected  by 
Btair,  that  the  bond  was  a  trust-bond  granted  for  the  purpose  of  Jeading  an 
adjudication  against  certain  lands,  t^  Which  the  wife  was  heir  apparent. 

jflnrwered :  It  is  triti  juris  ^  that  a  wife  can,  with  consentof  her  husband, 
'dispose  of  her  lands  at  pkasupp^  8^^  ^^'^  dispone  annualrent-rights  out  of  her 
^Jands;  she  can  grant  her  Inw^  in  wadset;  and,  rn  both  cases,  it  will  follow, 
Irom  the  nature  of  the  ^ii>iv     .  ^t  she  can  grant  clatees  of  requisition  in  these 
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No  1  j5»      rights,  to  enable  the  creditor  to  call  for  his  money,  which,  in  default  of  pay- 

jnent,  will  entitle  him  to  adjudge  the  estate. 

And,  therefore,  though  a  wife  cannot  grant  any  obligation  to  be  the  gro\m4 

x)^  an  action  against  her  person,  yet  it  does  not  occur  what  objection  can  lie^ 

why  her  obligations  should  not  be  effectual  to  produce  action  against  her 

estate ;  and,  indeed,  it  would  be  incongruous  to  say,  that  a  wife  can  grant  an 

heritable  bond  over  her  estate,  in  security  of  a  sum  of  money,  and  that  the 

creditor  should  not  have  it  in  his  power,  upon  a  refusal  to  pay,  to  adjudge  her 

estate  therefor ;  and,  accordingly,  the  Court  has  frequently  decided,  that  a 

*  bond  granted  by  a  wife,  stante  matrimonio^  is  a  good  ground  of  diligence  a- 

' gainst  her  estate;   Marshall  against  Ferguson,  No  192.  p.  5990.;  Stair,  23d 

Jan.  1678,  Bruce  contra  Paterson,  No  169.  p.  5965.  and  Stair,  15th  Dec.  1665, 

Ellis  contra  Keith,  No  191.  p.  5987. 

It  is  therefore  a  most  erroneous  supposition,  that  every  obligation  granted  by 
a  married  woman,  is  intrinsically  void  and  null.  There  is  only  competent  to 
her  an  exception  against  the  debt,  which  will  protect  her  from  being  person- 
ally liable ;  but  still  it  is  the  foundation  of  an  action,  and  which  will  have  the 
effect  of  attaching  her  estate,  as  appears  from  the  decisions  above-mentioned, 
'and  many  others  which. might  be  quoted:    Thus,   '  an  heretrix,  with  consent 

*  of  her  husband,  disponed  her  lands,  and  became  bound  for  warrandice  and 

*  delivery  of  a  progress.  These  obligations  were  not  found  null,  though  granted 

*  by  a  wife,  stante  fnatri?nonio ;  for,  if  a  wife  can  sell  her  heritage,  it  must  foL 

*  low  that  she  can  involve  herself  in  rational  obligations  relative  thereto*; 

*  Stair,  2ist  Jan.  1674;  Ridpath  contra  Ymt,  No  189.  p.  5996.     As  an  heireis 

*  may  wadset  her  lands,  with  her  husband's  consent,  though  the  wadset-sum 

*  go  to  the  husband,  so  she  may  bind  herself  to  pay  back  the  money  upon  re- 

*  quisition,  as  a  part  of  the  contract  of  wadset.'     Hope  (Husband)  3d  Feb. 
'  1617,  Gordon  contra  Gordon,  No  196.  p.  5994. 

These  decisions  appear  very  much  in  point ;  nor  are  the  principles  thereby 
established  struck  at  by  the  decisions  cited  on  the  other  side  from  the  Dic- 
tionary. 

Thus,  in  the  case  of  Mitcbelson  ro/z/ra  Moubray,' 30th  Jan.  1635,  No  164. 
.  p.  5960.  when  the  decision  comes  to  be  looked  into,  as  collected  by  Durie,  it 
appears,  that  in  that  case  the  heritage  did  not  belong  to  the  wife,  but  to  th« 
husband,  the  wife  havmg  only  been  infeft  therein  by  him  in  a  conjunct  fee, 
'  .  for  her  liferent  right ;  and  the  heritage  having  been  apprised  for  the  husband's 
debt,  the  wife  had  been  prevailed  on  to  deckre  before  a  judge  that  she  re- 
nounced her  terce,  liferent-right,  &c.  and  ratified  the  apprising.  She  aftcr- 
wai'ds  challenged  the  right  of  the  appriser,  on  her  prior  liferent-infeftraent ; 
and  concluded,  that  she  could  not  be  bound  by  the  ratification,  as  she  had 
never  signed  it.  The  principal  point  in  dispute  was.  Whether  the  ratification 
.was  good,  though  not  signed  by  her  ?  And  it  is  no  wonder  that  the  Court 
should  in  that  case  find,  that  the  appriser  could  not  compete  with  her. 
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.Again,  in  the  case  of  Shearer  against  Kerr,  No  194.  p,  5991.  there  likewise  No  1 75. 
the  heritage  belonged  to  the  husband,  not  to  the  wife  j  ^nd  all  that  the  wife 
craved  was,  that  she  should  be  preferred  for  her  liferent  on  the  surplus  mails 
and  duties ;  for  she  admitted,  that  the  real  right  of  annualrent  was  a  burden 
^n  the  subject ;  and  accordingly,  the  Lords,  in  the  decision,  burdened  her 
with  the  anntialrents  bygone,  and  in  time  coming.  And,  in  both  these  cases, 
the  question  occurred  with  the  wives  themselves,  not  with  their  heirs  or  suc- 
cessors. 

Neither  of  these  decisions,  therefore,  meets  the  present  case ;  nor  does  there 
api)ear  any  thing  in  our  law  that  denies  the  proper  effect  of  legal  diligence 
against  a  married  woman's  estate,  deduced  upon  any  obligation  of  ]^ers  relating 
thereto ;  and  so,  where  she'  hath  granted  an  infeftment  of  annualrent,  with  a 
clause  of  requisition  in  favour  of  the  creditor,  he  may  thereupon;  in  default  of  j 

payment,  lead  an  adjudication  against  the  estate,  which  seems  to  be  the  natu- 
ral result  of  the  power  which  the  law  gives  a  wife  to  grant  infeftments  of  an- 
nualrent over  her  estate. 

It  will  not  be  doubted,  that  a  wife,  who  is  an  apparent  heir  in  an  estate,  can 
grant  a  trust-bond  to  be  the  foundation  of  making  up  titles  to  that  estate  b)r 
an  adjudication ;  or  that,  when,  with  consent  of  her  husband,  she  grants  a 
disposition  of  her  lands,  with  an  obligation  to  infeft,  but  without  procaratory 
or  precept,  this  obligement  of  hers  may  be  made  the  foundation  of  an  adjudi- 
cation in  implement ;  for,  it  seems  inconsistent  to  say,  that  a  wife  can  dispone 
her  lands,  and  not  be  obliged  to  make  the  deeds  she  has  granted  for  that  pur- 
pose effectual ;  and  if,  in  these  cases,  a  wife's  obligement  can  lay  the  founda- 
tion for  an  adjudication,  there  sterns  to  be  no  reason  why.a  creditor,  to  whom 
she  has  grafted  an  infeftment  of  annualrent,  with  a  clause  of  requisition 
should  not  have  the  same  power  of  making  such  obligation  effectual  against 
her  estate.  ,  ^      ...    , 

In  a  word,  it  would  appear  thai  a  wife's  obligation,  in  so  far  as  it  relates  to 
her  heritage,  is  valid  ad  hunc  effectum,  to  entitle  the  creditor,  in  such  obliga- 
tion, to  carry  the  same  into,  execution  against  the  estate. 

Replied :  This  argument  was  urged  in  all  the  cases  above  quoted,  for  proof 
of  which  the  defenders  appeal  to  the  case  of  Shearers  in  1715,  which  is  shortly 
but  distinctly,  collected  by  Pre^ident^Dalrympl^^  No  J94,  p.  ^991.    .llierp  the 
Lords  '  found  the  obligation  (it  should  be  the  adjudication)  upon  the  personal         \'  V 
'.  ohligement  null  as^tb  the  wife's  liferent;* 

•  •  • 

This  decision  is  directly  in  point  to  the  present  case ;  for  it  makes  ho  differ- 
cnce  that  the  question  there  was  with  the  wife  herself,  not  with  the  heir.  A 
donation  made*  by  a  wife  to  her  husband  is  not  null,  but  only  revocable  by* 
fier,'  if  she  chu'ses  te use  the  privilege  the'' law  gives  her  ;  but,  if  she  does  not 

tise  it,  as  the  deetf  was  valid  fromHftfe  lieginning,  it  must  be  good  against  her*' 

•  '  •       »       - 

heir:  But  a  personal  obligation'    grafted- by  a  wife,  stant^  matrtmonio,  is*  an- 
nulled by  the  l»w  from  the  hferyrflrting ;  ^nd  tliough,  perhaps,  by  ratification* 
Vol.  XIV.  i  ,  '       •     *         3^  P'-       '  "  .•      ^ 


if 
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or  homologation,  after  her  husbancTs  death,  she  may  vaKdatc  sdch  obfi^gation ; 
yet,  if  she  dies  without  faking-  any  steps  to  remove  the  ntMity,  it  must  con- 
tinue and  be  pleadable  by  her  heir  j^fter  her  death,  equaBy  as  it  woold  hare 
been  by  herself  during  her  life. 

"  The  Lords  find,  I'hat  an  adjiidicatTon  cannot  proceed  ott  the  ptrsonaf  oblr- 
gationof  a  wife  sUiitie  matrifnonio ;  therefore,  sustain  the  defences,  assoilzie,  and 
decern^' 

Act.  y.  Douglas.  Alt.  M^Laurin.  Clerk,  Taii. 

FoL  Die.  V.  3.  p.  284.    Fac.  CoL  No  40.  p.  icj^ 


<  i<  ii 


■taw*** 


1 79 1.    Feb.  21.        Harvky  and  Faw£l  agwnst  Tsjustus  of  Ca^ssjiiLf,^ . 

Helen  Chessels,  wife  of  James  Scot,  inherited  from  her  fathec  a  consider-- 
able  heritable  property,  on  which  the  jus  mariti  of  her  husbao^  had  been  ex- 
cluded in  the  event  of  his  bankruptcy,  an  event  which  actually  happened. 
Afterwards  Helen  Chessels  bound  herself,  with  consent  of , her  husband,^  in  a 
cautionary  obligation  for  their  son.  In  an  action  brought  on  this  obligation, 
the  Lords  found  that  it  was  ineffectual.  The  only  way  in  which  a  wife's  per- 
sonal obligation  can  be  made  good,  is  by  shewing  that  the  money  has  been  in 
rem  versum  of  the  wife,  — r^ee  Appendix. 

Foh  Die.  V.  3.  p.  284-, 
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tcss 


a« 


SECT.    v.. 


Bonds  of  Provision  by  Wives. 


No  177. 

A  married 
womiin  be- 
came bound 
to  provide  a 
wife  in  a 
tocher,  in 
•onset]  ucnce 
of  which 
the  husband 
gt  anted  her 
•  suitable  life* 
rent.     I'he 
•bligatioawas 


iSjg.    Derember  20.        Primrose  against  Ladt  Rossytm. 

There  was  ane  Henrt  Primrose  in  Cuirass  that  pursued  the  Lady  R&sayth^ 
now  spouse  to  the  Abbot  o£  Dunfermline,  to  hear  and  see  a  contract  betwixt  the 
said  Hem-y  and  the  said  Lady  registered,  into  the  whiik  the  Lady  was  bound 
to  pay  certain  sums  of  money  for  tocher  good,  ci  nMune  dotis  of  Redheugh 
maiden  to  the  said  Lady  and  spouse  to  the  said  Henry.  The  Lady  alUgcd^  that 
the*  contract  ought  not  to  he  registered,  and  also  the  Commendator  of  Dun* 
fermlxne  spouse  to  the  said  Lady  alledged,  the  contract  ought  not  to  be  re- 
gistered, because  the  same  was  dc^ie  without  the  consent  of  the  husband, 
Uien,  at  the  making  thereof,  in  lifei    To  this  was  answered^  that  her  has- 
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l>and  was  then  new  departed,  et  sic  res  venit  in  hanc  causam^  a  quo  inciperc potuit ; 
and  also  the  sums  which  the  Lady  was  bound  to  pay,  were  in  nofnine  dotis,  jsxxd 
the  said  Henty  hdd  gh^n  the  said  woman  state  of  the  laad  in  hope  of 
the  said  sums.  The  I/Ords  foimd,  by  interlocutor,  that  the  contract  ought  not 
to  be  registered  at  the  instance  of  tjie  s^id  Henry,  against  the  said  Lady,  i)e- 
cause  it  was  made  without  consent  of  her  Tiustand,  being  in  life  the  titne  of 
making  the  same 

Fol.  Die.  V.  i.p.  399,     Colvil,  MS,  p.  274. 
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found  null, 
as  being  txz- 

c^u^  T»^* : 

out  consent  ' 
of  the  gran- 
tei*s  husband. 


1680.  yuijf  Ti. 


Bailue  against  The  Lady  Ljetham. 


•  f  \ 


The  Lady  Letham  having  granted '  bond  to  her  second  son  the  Laird  of 
Torwood-head,  to  furnish  him  weekly  a  certain  proportion  of  vivers,  and  to 
prosecute  his  pleas  at  law,  he  gave  a  back-bond^  ths^  so  soon  as  his  pleas  were 
determined,  he  should  pay  her  the  ordinary  rate  for  the  vivers  she  was  to 
furnish.  He  charges  upon  this  bond.  She  suspends  and  raiseth  reduction,  upon 
this  reason,  that  it  is  a  bbad  giantod  fay^  a  ivife  stante  vudrivvmD^  %hxc^  is 
null,  and  hath  no  effect  against  her,  either  in  her  husband's  life,  or  thereafter. 
The  charger  a;2r9Kratf»  That  this  boad  bearing  expressly  an  obUgmeiit  :i^on 
the  Qiedlers  with  'the  utots  :to  pay  this  pasavkion  wee^y,.  was  ino  more  tikaa  ^ 
peosifiKii,  -and  that  &r  an  equlicdeQit  satisfactkia,  iviiich  a  wife  might  validly 
do,  ^s  well  as  she  niight  sell  her  viatiud,  or  gxant  tack  of  her  Iftferestttriands 
tdset^fed,  seeing  she  hatSi  a  isoparate  |imiFision  nssuiiificd  by  the  council,  dii 
which  >she  ha^h  the  iuU  administratian,  and  a,s  to  which  she  is  in  the  ^anae 
condition  as  a  widow*  The  defender  replied^  that  our  law  'hdtb  laiade.  joa  exi^ 
ce^ion,  but  decla^d  all  honds  granted/b^l  wives  null,  neither  for  payment  of 
sums,  or  doing  of  deeds  relating  to  their  heritage  ;  which  being  a  privilege 
to  secure  them  against  their  "weaTcness  and  impressions  by  their  husbands, 
hath  been  ever  preserved  without  ^xi:eptiop,  and  that  even  ^though  the  hu^. 
band  should  consent ;  and  this  case  is  more  favourable  than  ordinary,  this 
Lady  havii^  got  alimeat,  bec^u&p  of  her  husbanij's  atrpxuty,  which  is  .but 
}no^erate,^aad  coi|ld  not  fee-affep^^  by  l^r  unquestionable  debts  contracted 
btjfar^  her  marriage,  bjcing  appgJa;itj54./24?  qwtidianum  vie. turn  et  ametum,  aajl 
s&  cpuld  be^flted  v^ith  ;no f<*UgiBcs^,.jb)it  fof  .these  enjck.  It  w^s  dupiiedj  that 
this  alimeirt  is  44  chaldefs  of  vic;tual»  and  iB^  be  cctcericl^d  in  favour^s  of  g 
800,.  whj^  tl^A>gh  roamed,  .his  wfeqle  estate  4^  a  and  po^is^t,  and  Jiifli* 

self  is  an  indigent  person,  under  continual  sickness,  and  weakness  q£  jj^ii^d.  .: 

The  ^o%.m  Soimd  the  .bo^d  wll  »ptFil>>st^dit^gf  i.of  the  specialities  alleg- 
ed, but  recommended  to  the  Lady  ex  pietate  materna^  to  supply  her  indigent 
so©,  in  so  far  as  her  own  aliment  could  allow  it. 

ToL  Die.  V.  t  p.  399.     Stair,  v.  2.  p*  787. 


*»* 


•  ^        •^  ^^  ^^  ^ 

See  FountainhaH\  ^eP^^  ^^  ^^^^  ^^^^»  ^^  ^^4*  P-  499^- 
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A  wife's  ob» 

ligation  to 
furnish,  week- 
ly provisions 
to  her  son, 
and  to  pro- 
secute bit 
pleas,  on  con» 
dition  of  be- 
ine  ^paid^ 
the  floB  9i' 
the  p]eas,  was 
found  nullf 
though  she 
was  possessed 
of  a  sum  not 
affect  able  by 
her  husband* 
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1720.     February  7. 

COLQUHOUN  of  TiLLIHEWN  OfgOinSt  ExECUTORS  of  LaDY  RoSEBURN, 

A  bond  of  provision  granted  to  a  woman,  vestita  viro^  to  her  daughter's 
husband  in  name  of  tocher,  found  null.    Skz  Appendix. 

FoL  Die.  V.  I.  p.  399 


fmm^ 
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Bonds  hj  Wives  for  antecedent  onerous  Causes.. 

1609.    December  12.        ZiBBts  against  Countess  of  Orkney, 

Ane  Fleming,  called  Zibbis,  pursued  the  Countess  of  Orkney,  upon  her  obli- 
gation to  pay  to  her  L.  900. — She  excepted^  That  the  obUgation  was  null ;  be- 
cause, she  being  clad  with  a  husband,  he  had  not  consented  to  the  obligation. 
^— It  was  replied,  That  the  obligation  was  granted  for  the  price  of  stuffs  to  be 
her  clothing,  and  other  necessary  furniture  concerning  her  clothing  and  aliment; 
in  respect  whereof,  albeit  the  obligation  contained  not  these  causes  ^^r  expressum^ 
the  Lords  repelled  the  exception. 

FqI.  Die.  V.  I.  p.  400.    Haddingtm^  MS.  v.  2.  No  i68o. 


1610.    yanuarj  13.        Primrose  against  Watson. 

A  WOMAN,  as  executrix  or  intromissatrix  with  her  umquhile  husband's  goods» 
being  bound  or  decerned  to  make  payment  to  her  bairns  of  their  portion^  and 
being  thereafter,  married ;  her  husband  and  she  giving  a  bond,  obliging  them, 
and  the  longest  liver  of  them,  to  pay  a  sum  to  the  bairns ;  that  second  hus^ 
band  deceasing,  the  bairns  will  get  action  against  the  said  wife,  upon  the  said 
bond,  albeit  made  stante  matrimom^,  because  it  is  for  that  debt  which  was  her's 
before  her  marriage. 

JFW.  DiV.  V.  I.  p^  399.    HaddingOm^  MS.  No  1731. 
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1623.    March  14.  Douglas  ^tj^^iat/  Robertson. 

John  Robertson  and  his  wife. gave  a  bond  of  500  merks  to  one  Douglas,  son 
to  the  wife  bj  her  first  husband,  as  his-  portion  natural  due  to  him  by  his  fa- 
ther's decease  and  testament ;.  whereupon  Robertson  being  charged,  suspended,  - 
alleging.  That  the  bond  bearing  no  cause  but  the  natural  portion  due  to  the- 
charger,  could  have  no  execution  for  any  farther  than  the  same ;  and  that  the 
sum  contained  in  the  bond,  exceeding  that  sum  of  the  testament,  behoved  to  be 
diminished  and  reduced  to  the  sum  contained,  in  the  testament. — It  was  except- 
ed. That  the  bond  obliging  the  party  to  pay  500  merks,  could  not  be  moderat- 
ed in  respect  of  the  testament,  because  it  contained  a  confession  by  the  execu- 
trix  and  her  husband ;  notwithstanding  whereof  the  Lords  found,  That  the 
sum  contained  in  the  bond  should  be  moderated  and  reduced  to  the  only  cause 
therein  mentioned,  which  was  the  sQm  owing  to  the  charger  by  virtue  of  his 

fatbecrs  testanofent. . 

FoL  Die  V.  I.  p.  399.     HaddifigtQn,  MS.  No  .2812. ... 
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The  sum  in 
a  bond  by  a 
wife,  was  re«- 
duced  to 
what  arose 
from  t^c  o- 
nerous  cause 
mentioned 
in  the  nara-  * 
tivc.    . 


1667-     June  x8.        Home  against  The  Countess  of  MuRRAYr  • 

James.  Home  of  Bcaprie  having  assigned  to  the  Countess  of  Murray  the  gift 
of  escheat  of  Sir  John  Kininmonth,  and  certain  debts  due  by  the  said  Sir  John, 
the  Lady,  by  h«r  bond,  granted  that  she  had  got  the  said  right,  and  obliged 
herself  either  to  make  payment  to.thc  said  James  of  the  foresaid  sums,'  or  to  re^ 
pone  him  to  his  own  place.  The  Lady  being  pursued  upon  the  said  bond, 
ifUeged  that  it  wa»  null,  .being  granted  by  her  during  her  marriage,,  without  her 
husband's  consent. — It  was  answered,  That  thd  desire  of  the  -summohs  was  al- 
ttrnatitc,  either  to  pay  or  repene  the  •  pursuer,  et  deceptis  non  decipientibus  sue- 
curitur.—'^THK  Lords  having  debated  amoni^st  themselves  upon  the  reason 
of  the  law  annulling  deeds  stanie  matrimania  done  by  wives  ;  and  some  argued, 
that  women  married  are  not  in  the  condition  of  pupils  who  have  not  Judicium^ 
nor  minors  who  have  not  judicium  fr  mum,  and  that  they  are  liable  ex  delicto  vel 
quasi,  and  ex  dolo  ;— The  Lords,  before  an&»f  r  to  the  debate,  whether  her  asser- 
tion  in  the  bond,  viz.  that  she  had  received  the  writs  mentioned  in  the  same, 
should  be  obligatory,  at  least  so  far  as  to  repone  the  pursuer,  they  prdained 
her  to  be  examined  aneht  the  cause  of  granting  the  bond- 
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A  Lady,  as* 
signee  to  a 
jrift  of  es- 
cheat, grant- 
ed bond  for 
a  sun)>or  aZ-'/f 
tertmtvu'e  to  ' 
repone  the 
donatar. 
Although 
the  obligation 
tion  was 
granted  with, 
out  her  hus- 
band's con- 
sent, it  was 
not  found    j 
null. 
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1672.    February  2^.        Neilson  /^fm/i// Elizabeth  Arthur. 

Elizabeth  Arthur  being  charged  upon  a  bond  granted  by  herself,  suspend- 

.  cd  upon  that  reason,  ITiat  she  was  clad  with  a  husband  the  time  of  the^rant- 

:ing  thereof.— It  was  answered^  She  had  2ipeculium  and  estate  settled  upon  her 

by  her  father  in  these  terms,  that  her  husband  should  have  jib  intere&t  therein^ 

but  that  it  should  be  managed  by  advice  of  the  friends  named  by  "him  for  the 

beboof  of  her  and  her  children ;  and  that  the  sum  charged  for  was  borrowed 

,and  employed  for  her  use. 

The  Lords  found  the  letters  orderly  proceeded. 

ToL  Die,  V.  1.  p.  ^99.     Dirletqn^No  164.  p.  61. 

'^^  Stair  reports  the  same  case  *:    * 

N£ii.soK  having  charged  Elizabeth  Artbur,  Lady  GtimMtliavi,  upon  a  boni 
granted  by  her,  she  suspends  upon  this  reason,  that  it  is  null,  beiiig  granted  by  her 
vestita  viro. — It  was  answer^,  Xbftt  dbe  had  pr^prium  patrimonium  constituted 
by  her  father,  for  her  own  and  children's  aliment,  wherefrom  her  husband  was 
excluded  ;  and  this  bond  was  for  furniture  to  herself  and  children,  and  so  ought 
to  affect  her,  and  that  aliment. 

Which  the  Lords  found  relevant. 

Sl^r,  V.  %.  p.  7y. 


1677.     November  %*      Sinclair  against  Righardsok. 

The  nullity  of  a  bond  granted  stante  mairimonio  beiag  chjtctJ^^^^jinswered 
Though  it  bears  borrowed  money,  the  true  cause  was  for  marrii^e  cfothcir,        r 
The  Lords  sustained  the  bond  quantum  in  rem  versum,  .without  ceoesaity  of  a, 
distinct  process  for  the  price  of  the  furnishing. 

Fol.  Die.  V.  I.  p.  400.    Stair.    Fountainbail,  MS..    . 

*^*  See  this  case,  No  29.  p.  5647. 


j688.     July  6.        Robin  against  Couj^tes^  of  SouatixK, 

A  WIFE  having  got  a  separate  aliment,  was  found  not  liable  for  what  was  fur* 
nished  to  her  before  the  aliment  was  constituted,  because  that  was  in  rem  ver^ 
sum  of  the  husband  ;  and  therefore  neither  was  her  promise  to  pay  this  furnish- 
ing binding  on  her,  being  granted  stante  matrimonio. 

FoL  Die.  V.  1.  p.  400.     Harearse. 

*^it*  See  this  case,  No  156.  p.  5955. 
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1703,    February  12.        Alexander  Deans  against  Margaret  Allan, 

Alexander  Deans,  merchant  in  Prestonpans,  having  wared  L.  230  Scots  on 
the  beating  and  repairing  of  a  salt-pan  theie,  belonging  to  one  Thomson  who 
was  abroad,  Margaret  Altan,  wife  to  the  said  Thomson,  as  factrix  for  her  hus- 
band, and  as  she  was  provided  in  the  Uferent  of  the  said  salt-pan,  grants  Alexan- 
der Deansa  Jsond  to  jp^y  the  said  sum,  or  eke  to  put  hin>  in  possession  of  the 
said  pan,  ay  and  while  he  be  paid  out  of  the  profits  thereof.     And  she  being 

charged  on  thii  bond  after  her  husband^s  decease,  she  suspends,  imo,  That  the 
pcrsraal  oUigeffiient  to  pay  was  ipso  jnre  null,  being  granted  by  Aer  whejn 

9estiia  mro^  as  the  bdnd  itsetf  beays."  ''The  Lor&s  assoiliied  her  fvem  the 
oidigenicmtopay*— Then,  ido,  she  allege  J,  That  she  was  not  bound  taput  himf 
m  possession,  because  it  was  granted  by  her  withotit  her  husband's  consent,  and 
SQisPOwise  obligatory. — Answered,  imo,  She  had  a  factory  from  him,  which  sup- 
plied his  coneent.      a^.  She  was  liferemtrix  o(  it,  void  so  might  bargain  and 
oblige  herself  quoad  that,  seeing  heiresses  and  liferenters  may  vaUdly  bind  and  ^ 
give  heritable  rights  out  ol  their  Iaadg|  m  was  fi^und,  15th  December  1665,  . 
Ellies  contra  Keith,  No  191.  p.  5987. — Replied,  imo.  No  factory  produced ;  and  . 
esto  it  were,  that  can  only  oblige  the  husband  and  his  heirs,  but  not  the  wife.  . 
7,do,  Her  being  liferentrix  says  nothing,  unless  it  had  been  done  with  consent  of . 
her  husband,  as  hat  been  decided,  24th  March  1626,  Greenlaw  contra  Gallo- 
way, No  162.  p.  5957- ;    and  30th  January  1635,  Mitchclson  contra  Moubray, 
No  164.  p.  5960, — Some  of  the  Lords  thought,  if,  when  her  husband  died,  these 
reparations  were  beneficial  to  the  relict  at  her  entry,  she  ought  to  be  liaWe  ;  . 
but  this  was  not  true  in  fact,  for  the  husband  lived  a  considerable  time  after ; 
nor  was  it  relevant,  for  what  if  one  had  bestowed  cost  on  a  liferenter's  house 
before  her  liferent  existed  ?   Neither  law  nor  reason  would  make  her  liable  for 
lbe>e  reparations.    Neither  have  tradesmen  di  hypethcc  for  their  work  in  the 
subject,  as  was  in  the  Roman  law,  but  only  come  in  conform  to  their  diligence 
affecting  the  same.     And  the  Lords,  in  this  case,  found  her  not  Cable  to  enter 
the  charger  to  the  possession  of  the  salt-pan  now  lifercnted  by  her,  though  she 
had  obhged  hersetf  thereto,  seeing  it  was  done,  without  her  husband's  con*  ^ 

sent. 

Fol.  Jbic.  V.  I.  /.  400.    FwntainbalU  Vt  2^/-  i8o» . . 
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Obligations  by  Wives  relative  to  their  own  Property* 

i6xi.    November  22.        Steven  and  Waddell  against  Wauchope. 

In  the  action  pursued  by  Steven  and  Gilbert  Waddell  in  Leith  against  Wauch- 
ope, the  LoRJDS  found  that  a  bond,  whereby  the  husband  as  heritor,  and  the  wife 
as  liferenter,  had  bound  them  to  infeft  Wauchope  in  an  annuilrent  furth  of  « 
tenement  whereof  Steven  was  liferenter,  and  to  pay  as  well  not  infeft  as  infeft, 
was  valid  to  bind  the  wife  Steven  to  pay  the  said  annualrent  for  all  years  since 
her  said  husband's  decease,  and  during  his  lifetime. 

FoL  Die.  V.  1.  p.  4C0.     Haddington,  MS,  No  2307. 


i6i2.     yune  9. 

Laird  of  Kinnaird  and  Earlshall,  against  Helen  Shah?, 

of  Pitlethie. 

^*  A  man  and  his  wife  being  bound  with  one  consent  and  assent,  .to  give  infeft- 

ment  of  the  wife's  conjunct-fee  lands,  or. of  an  annualrent  furth  thereof,  the 
husband  deceasing,  the  wife  maybe  charged  upon  the  contract,  or  pursued 
personali  actions,  to  make  payment  of  the  annualrent,  or  duty  of  the  land. 

Tol.  Die.  V.  I.  p.  400.    Haddington,  MS.  No  2483. 


1626.  March  24.  :  Greenlaw  i^ainst  Galloway- 
Bond  of  borrowed  money  by  a  husband  and -wife,  containing  obligation  upon 
the  wife  to  pay  annualrent  out  of  her  lands,  but  no  formal  obligation  to  infeft 
the  creditor,  in  her  lands,  found  null  quoad  the  wife.<  For  though  a  woman  may 
sell  or  burden  her  proper  lands,  with  her  husband's  consent,  it  must  be  done 
debits  modo. 

FoL  Die.  v.  i.  p.  400.     Durie. 

« 

*^pi*  See  this  case  No  162,  p.  5957. 
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1665.     December  15.        Mr  John  Eleis  against  Keith. 

There  was  a  bond  of  6,000  merks  granted  by  Wishart  parson  of  Leith,  and 
Keith  his  spouse,  to  Mr  John  Eleis,  containing  an  obligemcnt  to  infeft  him  in 
an  annualrent  out  of  any  of  their  lands,  with  a  procuralory.  The  wife  had 
then  the  lands  of  Benholm  belonging  to  her  heritably,  lying  in  the  Mairns. 
Mr  John  having  inhibited  her  husband  and  her,  she  sold  the  lands  before  the 
inhibition  was  published  at  the  head  burgh  of  the  Mairns  ;  and  having  there- 
after  right  to  a  sum  of  10,000  merks,  for  which  she  was  infeft  under  reversion, 
in  other  lands,  an  order  of  redemption  was  used,  and  the  money  consigned. 
Mr  John  Eleis  pursues  a  declarator,  to  hear  and  see  it  found  ani declared,  that 
the  said  Keith  was  obliged  to  infeft  him  in  an  annualrent  out  of  her  lands, 
which  she  had  fraudulently  disponed  contrary  to  her  obligation,  and  therefore 
was  nov|^  obliged  to  infeft  him  in  other  lands,  or  to  pay  the  sum,  as  damage 
and  interest;  and  that  therefore  any  other  lands  or  rights  belonging  to  her, 
might  be  affected  for  his  payment,  and  particularly  the  wadset  now  in  ques- 
tion. Compearance  was  made  for  the  defender's  grand-child,  who  had  a  right 
from  her  grand-mother  to  the  wadset,  who  alleged^  first.  That  the  bor.d  bear- 
ing an  obligemcnt  for  debt  granted  by  the  wife,  stante  matrimonio,  was  null.  It 
was  answered.  That  albeit  the  personal  obligemcnt  were  null,  yet  the  oblige- 
ment  to  infeft  in  an  annualrent  granted  by  a  wife  is  valid,  cither  against  her 
heritage  or  liferent,  and  alleged  several  decisions  therefor.  It  was  answered. 
That  the  wife  might  do  so,  if  she  had  borrowed  money  for  her  own  use,  or 
were  principally  bound  to  infeft  in  an  annualrent,  but  this  obligemcnt  being  in 
security  of  her  personal  obligation  with  her  husband,  the  principal  obligation 
beirg  null,  the  accessory  is  also  null. 

The  Lords  repelled  the  allcgeance,  and  found  the  obligemcnt  to  infeft  valid, 
albeit  accessory,  because  deeds  and  obligations  of  wives  not  to  affect  their  per- 
sciH,  but  estates,  are  valid  ;  and  albeit  she  had  not  been  bound  for  the  princi- 
pal debt,  she  might  either  have  effectually  disponed  an  annualrent,  or  which  is 
all  one,  obliged  herself  to  infeft  in  an  annualrent  out  of  her  heritage,  et  utile 
per  inutile  nm  vitiatur. 

It  was  further  allf^ged.  That  this  wadset,  or  sum  disponed  to  her  oye,  could 
not  be  affected,  because  her  oye  was  the  youngest  of  many  oyes,  and  did  no- 
ways represent  her. 

The  Lords  sustained  this  member  of  the  declarator  also,  upon  the  act  of 
Parliament  1621,  against  dispositions  between  conjunct  persons,  without  a< 
cause  onerous,  which  they  found,  might  either  be  a  ground  to  reduce  the  same, ' 
or  to  declare  the  sametobeafTectedt^s  if  the  right  weie  in  the  disponer's  person. 
Herein  it  vias  also  libelled,  that  *his  wadset,  albeit  acquired  after  the  inhibition, 
yet  seeing  it  lay  in  the  same  shi^  ^rliere  the  inhibition  was  pubKsbcd,  the  grand- 
child's right  was  rcducibJe  up^  %   .^  inhibition. 

Vol.  XIV.  i    *      33  Q 
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No  191,  i  Xhe  Lords  thought  so,  because  inhibitions  being  personal  prohibitions, 

reach  both  acquisita  and  acguirendOj  by  the  person   inhibked,    in  the  sbires^. 
where  it  is  published/     See  Inhibition. 

Foi.  Die.  ©.  I.  ^.  400.    Siair,  tk  l.  p.  327. 

.  -  -« *.- 

%*  Newbyth  reports  the  same  case  : 

In  an  action  of  declarator  cx^  capite  fratidis^  pursued  at  the  instance  of  Mr 
John  Eleis  elder,  against  Mr  Alexander  Woods,  Francis  Keith,  and  others^  de- 
fenders, who  were  in  hfe,  and  of  transferring  a  declarator  against  their  predeces* 
sors  to  hear  and  see  it  found  and  declared^  that  the  sums  of  money  that  were  due 
by  heritable  bonds  to  Elizabeth  Kfitb,  and  aficctedwith  inhibitions  against  her,  . 
and  re^employed  after  execution,  of  the  Inhibition  at  the  market  cross  of  £din^ 
burgh,  but  before  the  same  was  executed  at.  the  market  cross ; o£  Stonhive,  of 
before  the  inhibition  was  registered,  that  the  same  was  affected  with  the  fore^ 
said  inhibition  and  apprising  led  at  the  pursuer^s  instance  ;  and  that  therefore, 
albeit  the  same  be  lent  out  and  re-employed  in  other  hands»  yet  seeing  the  said 
sums  are  come  in  place  of  the  first  suai,  and  of  the  lands  of  Benholm,  ag^nst 
which  inhibition  was  served,  the  same  ouglft'  to  be  declared  to  belong  to  the 
pursuer,  notwithstanding  of  any  assignation  made  by  the  said  Elizabeth  Keith 
to  Jean  Wishart  her  grand-child,  or  of  any  discharge  or  renunciation  grant- 
ed since  the  said  inhibition.  Thx  Lords  found,  that  a  woman  cloathed 
with  a  husband,  and  subscribing  an  heritable  bond  bearing* an  obligement 
toinfeft  in  an  annualrent,  and  containing  a.procuratory  of  resignation,  sufficient 
against  the  wife,  quoad  the  denuding  of  her,  but  not  valid,  quoad  personal 
execution ;  as  also  they  found,  that  she  could  do  no  deed  in  &vours  of  any 
conjunct  person  without  an  onerous  cause,  in  prejudice  of  the  foresaid,  former 
obligement. 

Nruubjtb^  MS^  p.  46. 

*^*  This  case  is  also  reported  by  Dirleton  r 

In  the  case  betwixt  Mr  John  Eleis  and  Mr  Alexander  Keith  and  Wishart,  it 
was  found,  that  Elizabeth  Keith,  spouse  to  Mr  William  Wishart  m'mister  at 
Leith,  having  by  bond,  granted  by  her  husband  and  her,  obliged  herself  to  pay 
to  the  said  Mr  John,  the  sum  of  6,000  merks ;  and  for  his  further  security,  to 
iiifeft  him  in  certain  lands  pertaining  to  her ;  which  bond  contained  a  prpcura- 
tory  iif  resignation ;  the  said  bond,  though  null  as  to  the  obligement  to  pay  the 
said  sum,  was  valid  as  to  the  right  of  the  lands  ;  and  that  the  Sbid  Elizabeth, 
having  thereafter  disponed  the  said  lands  in  defraud  and  prejudice  of  the  said 
Mr  John,  was  liable  to  the  said  Mr  John  }  and  upon  that  ground,  the  Lords 
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foiond  the  said  Mr  John  as  creditor  to  the  ^aid  Elizabeth,  might-  question  any     No  191. 
fraudulent  rights  made  by  her  to  his  prejudice.  - 

Dirleton^  No  6.  p.  4. 

*^*  Gilmour  also  reports  this  case  : 

1666.  yanuary. — ^Mr  William  Wishart  parson  at  Leith,  and  Elizabeth 
Keith  his  spouse,  gave  bond  to  Mr  John  Eleis  advocate^  for  6,000  meiJcs.; 
whereupon  he  uses  inhibition  against  them,  they  being  dwelling  at  Leitli  for 
the  time,  and  the  inhibition  is  used  against  them  legally  where  they  dwell,  and 
at  the  market  cross  of  Edinburgh ;  but  before  it  could  be  served  at  the  head 
burgh  of  the  Mairns,  where  their  lands  lay,  the  very  next  day  they  dis- 
pone the  lands  of  Ncther-Benholm,  whereof  the  said  Elizabeth  was  liferentrix, 
to  Mr  Alexander  Keith  her  own  son-in-law  for  50,000  merks,  whereof  10,000 
merks  he  was  to  retain  for  his  own  tocher,  26,000  merks  was  to  be  paid  to  cre- 
ditors ;  ajid  Mr  Alexander  gave  an  heritable  bond  for  the  surplus  14,000  merks, 
to  the  said  Elizabeth,  which  sum  she  uplifts,  and  employs  a  part  thereof  upon 
tlie  lands  of  Brotherton,  in  the  hands  of  Francis  Keith  ;  the  right  whereof  she 
assigns  to  Jean  Wishart  her  grand-child,  without  an  onerous  cause ;  whereupon 
the  said  Mr  Jolin  Eleis  pursues  ah  action  of  reduction  ex  capite  doli^  as  well  as 
upon  the  inhibition,  xo  hear  and  see  it  found,  that  the  said  sum  was  a  part  of 
.fhe  price  "of  the  lands  disponed  by  the  said  Elizabeth,  after  the  inhibition  was 
:intifnated  to  herself,  and  that  she  was  in  mala  fide,  in  prejudice  of  the  pursuer, 
being  a  lawful  creditor,  thereafter  to  uplift  the  price  to  employ  and  assign  it  to 
her  grand-child ;  and  that  it  sliould  be  declared^  that  the  said  sum  should  be 
atfected  with  tlie  pursuer's  debt  by  comprising,  or  any  other  legal  diligence. 
ft  Was  alleged^  That  the  bond  made  by  the  said  JElizabeth  with  her  husband  to 
tTie  said  piirsueir  was  null,  in  so  far  as  it  might  be  obligatory  against  her,  be- 
cause it  was  subscribed  by  her  stante  mgtrimonio,  during  which  time  she  could 
not  oblige  herself.  It  was  answered.  That  albeit  tlie  bond  was  null,  in  so  far 
as  concerned  the  obligatory  part  to  pay  ;  yet  in  so  far  as  it  contained  an  oblige- 
nient  fo-mfefit'in  art  annualrent,  or  procuratory  of  resignation,  it  was  valid  and 
sufficient  against  her ;  just  as  she,  being  heretrix,  might  with  her-  husband's 
consent  dispone  the  lands  irredeemably,  or  any  annualrent  furth  thereof.  Like- 
as,  the  boiid  bears  a  clause  for  resigning  an  annualrent.  Replied,  That  the 
debt  not  being  her  own,  but  her  husband's,  she  might  lawfully  dispone  the 
Ifiads  whereof  s^  was  heretrilc,  before  the  inhibition  was  completely  served 
against  her  at  the  rtiarket  cross  where  the  lands  lay  ;  specially,  seeing  the  price 
was  applied  for  the  payment  of  j^gt  debts,  except  what  was  assigned  to  her 
grand-child,  for  her  necessary  p^^^i^ion.  DupUed,  That  Elizabeth  having  se- 
cured the  pursuer  by  a  dii^pos/cL  ^^d  obligement  to  infeft  and  resign  ut  supra, 
she  could  do  notiiing  to  h<rf  oy^  ^  ^njuact  person,  without  an  onerous  cause^ 

•  ^  33  (^2 
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to  prejudge  him,  though  there  had  been  no  inhibition  served  ;  far  lc88  after  inhi- 
bition  intimated  to  herself,  though  not  executed  at  the  head  burgh  where  the 
lands  lie. 

The  Lords  repelled  the  alle^eance  and  reply,  in  respect  of  the  answer  and 
duply. 

Gilmour,  No  181.  p.  131. 


No  i92< 

Found  in 
conformity 
with  the 

•bOTC. 


1683.     December.      Margaret  Marshall  against  Geills  Ferguson. 

A  WIFE,  with  consent  of  her  husband,  having  obliged  herself  to  pay  500 
merks  by  bond,  containing  an  obligement  to  infeft  the  creditor  by  way  of  an- 
nualrent  in  lands  she  was  heiress  of,  the  creditor  after  the  husband*s  decease 
pursued  a  poinding  of  the  ground. 

Mleged  for  the  wife ;  That  she  could  not  (stante  matrimonio)  oblige  herself 
personally,  either  as  principal  or  cautioner,  for  payment  of  sums ;  nor  could  the 
infeftment,  which  was  but  consequential  and  accessory  to  the  personal  oblige- 
ments,  militate  against  her,  she  having  revoked  the  same,  especially  there  be- 
ing no  judicial  ratification. 

Answered \  Wives  may  dispone  principaliter  rights  standing  in  their  person, 
without  necessity  of  judicial  ratification.  And  though  the  act  83.  Pari,  nth 
James  III,  mention  the  case  of  a  wife  denuding  herself  of  her  liferent,  by  con- 
senting to  her  husband's  disposition  of  the  fee,  and  ratifying  the  same  i^pon 
oath,  the  act  requires  not  that  to  be  done,  but  narrates  only  speciem  facti. 
And  though  the  personal  obligement  cannot  operate  against  the  wife,  she  can- 
not except  against  the  real  right,  which  she  might  validly  dispone,  and  con- 
sequently wadset ;  nor  can  the  real  right  here  be  understood  as  accessory  to  the 
personal  obligement,  but  must  be  considered  the  same  way  as  if  it  had  proceed- 
ed by  way  of  contract  of  wadset. 

'  Thk  Lords  repelled  the  defence,  and  sustained  process  for  poinding  of  the 
ground.* 

FoL  Die.  V.  i.p.  400.    Harcarse^  (St ante  Matrimonio.)  No  878.  p.  248 


No  193. 
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1686.     February  2.  &  3.  Beatrix  Somervell  against  Alison  Paton. 

Beatrix  was  provided  to  a  liferent  in  her  contract  with  umquhile  Lawrence 
Johnston ;  and  Paton,  her  mother-in  law,  proprietrix  of  a  tenement,  being  o- 
bliged  to  infeft  her  son  Laurence,  and  the  said  Beatrix  his  spouse  in  that  tepe^ 
ment,  and  being  now  charged  to  do  it,  she  suspended  on  these  reasons ;  \mo^ 
That  this  obligement  to  infeft  was  relative  to  another  obligement  on  her  in  that 
same  contract,  to  pay  her  son  4000  merks  \  but  that  principal  obligation  is  ipso 
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jnr't  null,  being  granted  by  a  wife  rtante  matrimonio ;  ergo^ '  the  accessory  one  is 
also  nulU  2rfo,  That  this  is  a  donation  by  a  wife  to  her  husband,  being  to  his 
eldest  son,  who  is  eadem  persona,  and  so  is  revocable,  and  she  had  de  facto  re« 
yoked  it  now.  Answered  to  the^rj-^,  Though  the  personal  obligement  of  a  v^o- 
msiVi  vestita  viro  be  null,  yet  where  she  is  principal  disponer,  with  her  hus- 
band's consent,  of  rights  out  of  her  own  lands,  that  is  ralid^  See  Stair's  Instit. 
B.  I. .tit.  4.  J  16.  To  the  second^  This  was  neither  to  the  husband  nor  son,  but 
to  a  third  party,  the  8on*s  wife  ;  and  so  it  is  not  donatio  revocabilis.  This  being  re- 
ported  by  Redford,  the  Lords  repelled  the  two  reasons,  and  found  thd  oblige- 
ment on  the  wift^s  lands  vatid  and  efl^ctual,  and  not  revocable. 

Foil  Die.  V.  1.  p.  400.     Fountainbalij'v.t.  p.  400. 

%*  Harcarse  reports  the  same  case : 

George  Johnston  and  Alison  Paton  his  spouse,  who  was  an  heiress  infeft,  \ 
'having,  in  their  son^s  contract  of  marriage,  obliged  themselves,  <:onjunct]7  an4  ■- 
severally,  to  pay  a  sum  to  him  and  his  wife  at  the  first  Cerm  after  jthcgranter's  « 
deceases  ;^and  the  m6ther  having  obliged  herself,  with  consent  of  her  .husband, 
to  dispone  their  whole  tenements  infavour  of  ctheir  said  son  and  his.  wife,  in  . 
conjunct  fee  and  liferent ;  the  father  and  son  being  dead,  ihe  soaV  wife  pursu<»  - 
ed  her  mother-in -law.  upon  her  obligemenjt  to  dispone^. 

Alleged  for  the  defender  ;  That  the  bend  containing  a  personal  obligement 
statUe  matrimonio^  it  could  not  oblige  her.     2,dQ^  Tha  obligement  being  in  fa* 
vour  of  the  son,  who  is  eadem  persona  with  the  father,  is  is  donatio  inter  virum   ; 
et  uxorem. 

Answered  y  Though  personal  obligements.  to  pay  do  not  oblige  a  wife,  yet  an    . 
obligement  to  dispone  a  right  in  her  person  is.  valid.  And  as  her  actual  disponing, 
with  consent  of  her  husband,  would  have  be#n  va}id»  so  an  obligement  to  dis- 
pone must  oblige  her  to  fulfil.     %dOj  The  wife  who  is  a  stranger  here,  puisues^ 
and  not  the  son's  heirs. 

The  Lords  decerned  against  the  mother-in-law  to  dispone,  in  so  far  as  con^ 
cerned  the  daughter-in-law's  liferent. 

.  Harcarse,  (St ante  Matrimonio.)!  j^^  8B<2.  p.  ^,51.   , 


No.  193. 


J  715-     J^nei^, 


Jaket  Ker  against  Shearers. 


James  Hodoe,  and  Janet  Ker  his  spouse,  grant  an  heritable  bond  to  Andrew 
Shearers,  whereupon  tnfeftment  followed,  in  a  tenement  of  the  husband's  pro- 
vided to  the  wife  in  liferent ;  vvhereupon  Shearers  the  creditor  having  l^d  an 
adjudication,  his  daughters,  as  Ij^ving  right  froni  him,  pursue  mails  and  duties. 

Janet  Ker  the  wife  corapea  1  and  craved  to  be  preferred  by  virtue  of  her 
liferent,  her  husband  being-  ^^  [  .  and  alleged,  That  though    she  concurred 


i 
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N0'iV)4.     ^'^^^  ^^^  busbaridrin  gr^nlwg  thp  bond,  a^dtfeat  t^rfbf  etc  has'  prejudged 

herself  so  far,  that  the  real  eight  pf  aonualr^ot  16  a  burdea  .tkpon.  ber  Itfenent- 
.  tenement ;  yet  she  is  prefejr^blc  for  tbe  ^iipcrpl*^  wuls  and -dwlics  }•  because  the 
adjudication  was  led  upon  tbe  .pierspnal  obligeniw^nt  in  tJbjft  boiKl  which  h  Builas 
.  to  the  \yif^  .      .  '  •-.  ..    u     .'  .•!  '  '  c*.  •.  . 

.  Jt  was  anjwer^d  :.  T.l^t.tt^q^ooid  beip«-af>  feetk^We - bond^  b^arag  a  clavse 
for.  infefti^^;  in  ap.WJPiialr^nt  in  tlt^  ^toi^^mcpt;. lifieir.cn«d^  the  .wjftfs.poncurnng 
and  consentii^g  to  that  bqad  .was  aiFbctu^l  to:  9II  th4t  mcsbt  fdHpw  npdn  it,  and 
as  much  as  if  sbe  had  ui  coacuxrence  with  h^r  hmliMkl  i&p<knedL  the  tenemcnc 
It  is  granted  indeed,  tj^a<  Ui^  w^'s  pbligfelB4»t.,iJ:ilP»ffeatoal  JW.to  jail  peteWid 
diligence,  but  is-.v^lid  as  to  ueal  dUigpnc^  ;«nd(Sn  iidjudication  is  as  good  as  a 
disposition,  against  which  a  wife  could  not  be  restored. 

It  was  replied  ;  A  wife's  obligation  Is  A.uM,  '«ot  only  a*  to  personal  execution, 
but  as  to  all  effects,  and  cannot  be  the  warrant  ot  any  diligence,  ^:eal  or  :per- 
eonal,  even  aithougH  it  Were  judicially  ratified  upon  oath,  8th  November  ^677, 
Sinclair  against  Richardson,  No  1B5  p.  5985.  Lijcevvise  a  comprising  ppoa 
a  Avrfe'srtjond  was  founS  null,^  Creenlaw  against  GaUoway/No  iq'z.  p.  5957. 

'*  'tat  Lords  found  the  obligtition  (adjudication)  upon  the  peirsohal  obligement 
hiiH  as  to  the  wife's  liferent,  and  preferred  her  with  the  burden  of  the  aRnuabent 
bygone  and  in  time  coming.* 

FoL  Die.  V.  I.  p.  40c.     Dalrympie\  No.  144.  jp.  198^ 

J    'I  .•  "•  .      ;       '  ..,-■• 

■^^i^^  Bruce  t-eports  the  same  case  :    . , 


ti-"  'ji 


•  • 


James  HoDCE,  with  consent  of  the  said  Janet  Ker  his  spouse,  grants  an  he- 
ritable bond  to.  the  said  Shearers,  whereupon  they  were  infeft  in  some  lands  in 
&iinburgh  ;  part  of  the  eiim  bchrg  paid,  they  thereafter  adjudge  for  a  balance- 
.And  in:  a  process  of  tnaih-  arid  duties,  compeanrance  is  made  fpr  Janet  Ker 
VSttd  George  Fleu>iAg  hfer  ^sfrcond  husband,-  wlio  also  deceasing  during  the  de- 
pendence, the  parsuers  applied,  after  his  death,  to  the  Ordinary  for  a  hearing, 
and  then  craved  that  the  tenants  might  be  decerned  in  the  mails  and  duties, 
due  at  the  term  subsequent  to  Fleming's  decease.  And  here  again  compear- 
ance beiilg  madt  for  the  relict;  and  her  infeftment  produced. 

It  was  answered  for  her,  imoy  That  she  ought  to  be  preferred  to  the  mails 
and  duties,  with  the  burden' oT  the  current  annualrent  of  the  balance  due  to 
the  pursuers,  because  the  personal  obligement  upon  which  tbe  adjiidication 
proceeded  is  null  ipso  jure,  and  therefore  (as  to  her)  the  adjudication  itself;  so 
that  the  pursu&is  could  only  recur  to  their  inf^tment  of  sinouakent  to  which 
sTie  had  consented,  wliich  uftorded  only  a  ppiiidif)|g  of  thc-gKH^  li>r  jbe  aft- 
nuahent  of  jh$  above  balance,  zdo^  She  only  conseia^d  to.fljfe  ^nciuabvat  ^^ 
be  uplifted  out  of  her  liferented  tenement  j  but  not  thajt  it  should  be  cftiyicd 
away  for  the  prinoipaJ  sum  and  whole  bygoae  suiaualrents. 
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Replied  for  the  pursuers,  iw^,  that  they  prcf end  not  to  do  diligence  upon  No  1 94. 
the  wife's  personal  obligement  in  the.bond^.but  to  prosecute  the  real  right  given 
them  by  both  husband  and  wife  j  and  though  the  personal  obligement  be  null, 
yet  that  cannot  stop  this  real  execution,  to  which  she  consented.  2do,  An  he- 
ritable bond  in  its  ordinary  stile,  and  the  infeftment  of  annualrent  in  the  legal 
efFeet  thereof  bears  an  assignation  to  the  mails  and  duties  of  the  tenement ;  so 
that  the  lifcrenter  cannot  stop  the  pursuers  getting  payment  of  all  their  by- 
gone annualrents;  as,  to  which,  this  action  for  mails  and  duties  has  the  same 
effect  with  a  process  for  poinding  of  the  ground.  And  the  Lords  have  found, 
that  an  annualrenter,  who  is  an  adjudger,  majy  use  the  otae  or  other  action  at  his 
pleasure,  and  that  they  will  have  one  and  the  saoie  privilege  and  effect ;  fi)r  the 
pursuer's  adjudication  is  not  founded  only  upon  the  personal  obligement  in  the 
bond,  but  proceeds  upon  the  whole  obligements,  and  obtains  preference  according 
to  the  date  of  the  real  right ;  because  the  tenement  itself  is^  subjected  to  the  pay-« 
zneiK  of  the  whole  sums  contained  in  the  heritable  bond  ;  and  the  iiferentrix  . 
giving  consent  to  it,  imports  arv  acquiescence  to  all  that  may  follow  upon  it. 

The  Lords  found,  That  there  can  be  no  mails  and  duties  upon t the. adjudica-i 
tion  founded  on  the  personal  obligement  in  the  bond  granted  by  the  wife  stant0 
matrimonio  ;  but  found  that  the  heritable  bond  is  a  good  title  for  poinding  tha   , 
ground  for  the  bygone  annualrents,  andintime  coming. 

*  • 

'  Aci.  SpotuwooiL  Ait.  Fleming.  Cltrk,  RQierlan.   .. 

Bruce,  v.  i.  No  96.  /.  ii8»  .. 


:::^   ■ 


SECT.  vm.  , 

Effect  of  alienation  by  a  Wife  of  her  own  Propefrty,  withvher  • 

Hiifiband^s  consent* 

1566.    February  12.  Melvill  against  Dumbar. 

Helen  Mi-lvill  n^de  a  renunciation  of  a  tenement  in  Kihgkorn  in  favours  j^Jq  j^.^ 
of  her  son  David  ]!)umbar,  vvithout  consent  of  her  husband,  who  was  then  ab- 
sent.  The  husband  afterwards  being  come  home,  ratified  the  renuntiation. 
Yet  the  Lords  found  it  null  from  the  beginning,  and  that  the  husband's  ratifi-^ 
cation  supervenient  could  not  make  it  valid,  unless  the  wife  had  made  a  new 
renunciation  with  her  husband's  consent. 

Spatijwood,  (HusBAKir  ani>  Wife.)  p.  155^    . 

*^*  See  Maitland's  report  of  this  case,  No  206^  p«  6001. 
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161 7.    February.  3. 
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Gordon  against  Gordon. 


Div.  V. 


In  an  action  betwixt  Agnes  Gordon  relict  of  John  Grierson  of  Balgaitone, 
and  Elizabeth  Gordon,  the  Lords  found  that  a,  woman  heretrix  might  be  subject 
to  a  clause  of  requisition  in  a  contract  of  wadset,  made  stanie  matrimonk. 

Fol.  Die.  V.  I.  p., 40 1.    Kcrsc,  MS.  foL  65. 


No  197. 

A  wife  sub* 
scribing  a 
wadset  with 
her  husband, 
of  her  liferent 
lands,  where 
there  was  a 
back,  bond  to 
her,  and  she 
obliged  to  pay 
the  back-tack 
dutj,  that 
obligation 
was  found 
effectual. 


1672.     November  14.         AtrxANDER  Locichart  against  Lady  Bute. 

The  Sheriff  of  Bote  having  granted  a  wadset  of  certain  lands  to  Alexander 
Lockhart,  there  is  in  the  wadset  a  back-tack  in  favour  of  the  Sheriff  and  his 
Lady,  the  longest  liver  of  them  two,  and  both  of  them  are  bound  to  pay  the 
back-tack  duty ;  whereupon  he  pursues  the  Lady  for  the  back-tack  duties,  who 
alleged  absolvitor,  because  her  obligation  being  granted  stante  mutrimonio,  was 
null  in  itself.     It  was  answ:red,  Hiat  tie  privilege  of  wives  not  to  be  liable  to 
their  obligations,  while  clad  with  a  husband,  hath  mj^ny  exceptions ;  for  if  she 
hath  right  to  any  lands  in  fee,  she  may  take  wadsets  thereupon,  and  may  be 
obliged  both  fur  the  annualrent,  or  back-tack  duty,  and  for  the  principal  sura, 
which  will  be  effectual  ;  and  if  she  be  a  lifcrenter,  she  may  affect  her  liferent ; 
or  if  she  consent  with  her  husband  to  wadset  her  liferent-lands,  and  accept  a 
back-tack,  she  may  effectually  oblige  herself  for  the  back-tack  duty ;  yea  though 
she  had  no  right  before  accepting  of  the  back-tack,  which  gives  her  a  real  right, 
and  makes  her  obligation  effectual  to  pay  the  back-tack  duty.     It  was  replied^ 
That  albeit  a  wife  by  accepting  of  a  back-tack,  or  being  obliged  therein,  may 
be  liable,  if  after  her  husband's  death  she  homologate  her  obligation  by  posses- 
sion ;  but  if  j>he  do  not  that,  her  obligation  is  void,  otheiways  all  wives  may  be 
ruined,  by  being  induced  by  their  husbands  to  become  obliged  fur  a  back  tack 
duty,  far  above  the  value  of  the  estate  ;  but  this  LaJy  n.ver  possessed,  and  is 
content  to  renounce  all  right  of  liferent  she  hath. 

The  Lords  fv^und.  That  if  tlic  Lady  had  a  right-  6f  liferent  when  she  sub- 
sc  ibed  the  wadset,  her  obligation  in  the  back  tack  was  not  void,  as  being  a 
wife,  whether  she  possessed  or  not,  albeit  she  might  have  abstained,  and  reduc- 
ed upon  any  oiher  ground  of  lesion. 

It  was  fuilher  alleged.  That  the  pursuer  had  declared  the  back-tack  void 
upon  the  cluusi;  irritant;  and  therefore  seeing  the  Lady  possej^sed  nor,  nor 
could  possess,  the  wadsetter  having  annulled  her  title  to  possession,  she  could 
not  be  l:ahle;  It  was  ans%vered.  That  the  clause  irritant  ^ore  expressly,  that  it 
was  in  the  wadsetter's  option,  even  after  committing  of  the  clause,  either  to 
cjsiW  for  liis  annualrcnts  by  the  back-tack,  or  enter  m  possession  ;  and  albeit  he 
had  declared  the  irritancy  of  the  back-tack,  he  might  renounce  that  which  was 
i.i  his  owO  favour,  and  rctmn  to  the  said  bacjc-tack. 

The  Lords  found.  That  the  Lady  not  having  possessed,  the. wadsetter  could 
MOt  return  to  the  back-tack  as  to  her,  for  the  rent  after  the  declarator. 

FoL  Die.  V.  I.  p.  401.     St  air  J  v.  2.  p.  116. 
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Gosford  reports  the  same  case :  j^Jq  j  qm^ 

There  being  a  wadset  of  the  lands  of  Foord  granted  by  the  Lady  and  her 
deceased'^husband,  to  the  said  Alexander,  with  a  back-tack  set  to  the  longest 
liver,  for  payment  of  the  annualrent  of  13,000  merks,  for  which  the  wadset 
was  redeemable,  there  was  a  pursuit  at  the  said  Alexander's  instance,  against 
the  Lady  for  payment  of  the  back-tack  duties,  since  her  husband's  decease, 
and  in  time  coming.  It  was  allej^ed  for  the  Lady  first,  she  did  subcribe  the 
said  wadset  and  obligement  to  pay  the  back-tack  duty  stante  matrimonio,  which 
in  law  coidd  not  oblige  her  unless  she  homologated  the  same  after  the  disoliL. 
tion  of  the  marriage,  wherete  she  never  made  use  of  her  right  of  liferent,  or 
entered  to  the  possession  of  the  wadset  lands.  It  was  replied^  that  the  defence 
ought  to  be  repelled,  because  albeit  wives  cannot  be  obliged  by  any  bond 
subscribed  during  marriage,  for  payment  of  a  sum  of  money,  or  contract  debt, 
yet  in  this  case  where  there  being  a  right  of  wadset  made  by  her,  with  a 
back-tack  whereby  she  might  possess  the  lands,  and  so  intromit  with  more 
than  would  pay  the  back^tack  duty,  the  case  is  far  different  from  subscribing  of 
bonds,  or  debt,  against  which  by  the  civil  law,  per  senatus  constdtum  Mace^ 
donianunij  and  by  the  law  and  practique  of  this  kingdom,  wives  are  secured. 

The  Lords  did  repel  the  defence,  especially  upon  this  ground,  that  the 
Liady  by  her  contract  of  marriage^  was  provided  to  the  wadset  lands,  and  had 
subscribed  the  wadset  in  place  whereof  she  had  accepted  of  the  back-tack, 
whereas  if  a  charter  or  any  real  right  had  been  purchased  by  a  husband  to 
himself  and  his  wife,  in  liferent  for  payment  of  a  yearly  duty,  which  she  had 
never  acknowledged  after  dissolution  of  the  marriage,  she  could  not  have  been 
liable  for  payment  of  the  said  duties,  ido,  It  was  dledged^  that  the  pursuer 
having  pursued  and  obtained  declarator  of  expiration  of  the  back-tack  upon 
the  clause  irritant  therein  contained,  whereby  he  had  undoubted  right  to  the 
whole  mails  and  duties,  he  could  never  pursue  the  Lady,  but  for  such  years 
as  she  had  intromitted  with.  It  was  replied^  that  the  obtaining  of  a  declara* 
tor  did  not  prejudge  him  of  his  right  to  pursue  for  bygones,  seeing  he  might 
nnake  use  either  of  the  back-tack  or  declarator  as  he  pleased,  the  declarator 
only  being  ad  majorem  sccuritatem. 

The  Lords  did  sustain  the  aUegeance,  and  found  that  these  two  were  in- 
consistent, seeing  the  declarator  did  extinguish  the  back-tack,  and  thereafter . 
the  LaSy  could  have  no  right  to  intromit,  but  the  pursuer  only  by  virtue  of 
his  wadset,  as  if  it  had  contained  no  back-tack,  and  therefore  they  as- 
%  Mlzied  the  Lady  from  all  bygones,  unless  they  could  prove  that  she  intro- 
mitted. 

Gosford.  MS.  p.  274.  No.  518. 
Vol.  XIV.  33  R 
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DiT.  Vs 


No  198. 

Auifc  with 
content  of 
hei  huiband 
tuld  hecland] 
tnd  bound 
benelffor 

of  ■  [iTijjrres*. 
Th«e  obligi- 

Ihou^r!  grant- 
ed'tfixtr  ma- 


1674.     Jiimiary  21. 


RlDPATH  OgaiTUt  Tair. 


Janet  Yair  being  an  iieretrix  of  certain  tenements,  die  with  consent  of 
her  husband  dispones  the  same  to  George  Ridpath,  and  became  obliged  for 
wanandice  and  delivery  of  a  progress  of  cvidents;  and  being  cbajiged  i^ion 
these  clanses,  she  suspends,  and  alkdges,  that  she  being  clad  with  a  bwband, 
her  obligation  was  null.  It  was  answered,  that  wires  being  infeft  in  lands, 
may  actually  dispone  or  burden  the  same  with  the  ordinary  clauses,  wluchare 
always  clTectual,  as  accessory  and  requisite  to  the  disposition.  It  was  replied^ 
that  the  benefit  of  this  disposition  came  to  the  husband,  so  it  was  a  donation 
betwixt  man  and  wife  revocable  ;  for  it  was  all  one  whether  the  wi&  ilispon- 
ed  to  the  husband,  or  to  a  third  party,  tliat  he  might  get  the  pcice.  It  was 
duplied,  that  the  buyer  was  not  to  consider  who  ^t  the  price,  and  that  the 
wite  had  ratified  the  disposition  after  her  viduity. 

The  LoiiDs  found  the  wife  liable  for  the  wanandiCB  wA  deliTciy  of  the 
cvidcnta,  conform  to  her  disposition. 

Fq{.  Di£.  V.  I  p.  400.     Stiur,  V.  a.  p.  355. 


No  191. 


1703.     February  12. 


Deans  against  Au-Atf. 


A  workman  having  repaired  a  salt  pan  while  the  profHietorwas  abroad,  upon 
an  obligation  granted  by  the  wife  to  whom  the  liferent  of  the  subject  was 
provided,  as  a  part  of  her  jointure,  to  put  him  in  possesion  till  he  were  satis- 
fied out  of  the  profits;  in  a  suspension  of  a  charge  on  the  obligation,  after  the 
husband's  death,  the  Lords  found  the  same  null,  as  granted  without  her 
husband's  consent. 

Fol.  Die.  V.  I.  p.  401.    Fountmtthall. 

•#*  See  this  case,  No.  187.  p.  5985. 


No  30O. 
A  «>ic  m»7 
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Idt  her  hiil- 
feiDd't  ilcbt. 


Clerk  against  Sbarp. 


1717.     January  31. 

My  Lady  Sharp,  having  pawned  certain  jewels  belonging  to  her  as  parapher- 
nalia for  her  husband's  debt  during  the  marriage,  which  she  claimed  to  be  re- 
stored to  her,  after  the  dissolution  thereof,  alleging,  that  as  a  married  wife 
cannot  oblige  herself  for  her  husband  or  otherwise,  so  neither  can  die  pawn 
fcer  paraphernalia  for  his  debt. 

The  Lords  repelled  her  allcdgeance;  and  found  that  a  wife  pawning  her 
paraphernalia,  was  as  effectual  as  a  security  given  out  of  land  belonging  to  her 
in  liferent  or  fee. 

Fol,  Die.  V.  I.  p.  400.     Daliyn^le,  No.  iyo.p.  236. 
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Gemmil  ^idinst  Yule. 


A  wife  may  exercise  acts  of  ordinary  adibinisti^ation  with  regp^rd  to  her 

own  prc^>ert7,  without  hbr  hitsband's  consent ;  but  without  his  express  con- 

<:tUTenc^  sbe  paanot  dilapidate  or  alienate,  whether  (merously  or  gratuitoflsly ; 

and  therefore  a  nlarried  woman  at  her  own  hand,  impledging  her  parapher^ 

iialia  for  security  of  money  borrowed  by  her,  was  found  null,  and  rei  vin- 

dicutio  sustained  to  her  representatives  against  the  creditor,  without  being 

obliged  to  pay  the  debt.       See  Appendix.— The  contrary  found,  No  17a. 

p.  .5970. 

Fol.  Die.  V.  I.  p.  401* 


No  201. 


SECT.  JX- 

Wife's  Power  oi  Administration  oi  her  own  Property,  without  her 

Husband's  Consent. 


1570- 


William  Edmohstona  against  Lady  Edmokstone. 


In  an  action  moved  by  William  Edmonstone  of  that  ilk,  against  his  mother, 
the  Lady  EdmonstcHie,  for  registrating  a  contract  wherein  the  said  Lady,  im* 
mediately  before  she  was  infeft  in  conjim^t  infeftment  of  the  Mains  of  Edmon- 
etone,  obliged  hbr  to  Walter  Ednfonstone  a  bastard  brother  of  her  husband'st 
in  name  of  the  family  of  Edmonstone,  that  if  it  should  happen  her  son,  the  heir 
of  Edmonstone^  to  i:ome  to  perfect  age  of  twenty-one  years,  she  should  re- 
nounce her  conjunct  infefttn^nc  of  the  said  lands  and  mains,  reserving  to  her  a 
reasonable  terce  of  the  same.     It  was  opponed  against  the  registration  of  the 
said  contract  by  th$  said  Lady,  That  her  son  and  heir  foresaid  had  no  action 
to  pucBue  the  said  contract  to  be  registered,  because  she  was  not  obliged  to  him 
in  the  said  contract,  and  the  said  Walter,  bastard  foresaid,  might  not  acquire 
any  obligation  to  him,  not  being  a  person  who  of  the  law  potuit  alteri  acquirere 
vel  stipulare  ;  whilk  allegeance  being  repelled,  in  respect  he  was  one  of  the  fa- 
mily, cujus  interfuit  pracurare  utilitatem  familia^  she  opponed  another  excep- 
tion, that  at  the  time  of  making  the  said  obligation,  she  was  clad  with  a  hus- 
band who  had  not  consented  to  tlic  said  obligation,  and  so  no  exception  could 
follow  upon  it,  albeit  it  were  j'p^tcred.     It  was  answered^  That  she  was  no- 
thing hurt  by  the. said  obligatig    ,  for,  seeing  the  said  infeftment  was  not  given 
to  her  in  recompensatione  doti^       ,f  freely  const  ante  matrimonio^  it  was  to  be  un- 


No  ioi, 
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derstood  that  the  said  infeftment  was  made  in  respect  of  the  said  obligation, 
and  80  the  said  obligation  dedif  causam  iftfe$dati9nii  wherefore-  she  could  not 
come  in  the  contrary  thereof,  she  receiving  profit  of  it ;  and  also,  a  woman 
could  have  no  more  privilege  than  a  pupil,  and  if  a  pupil  give  a  reversion  o£ 
lands,  without  that  reversion,  he  woukl  be  compelled  to  keep  the  reversion,  et 
psr  conse^uentiam^  the  woman  was  in  the  sune  case.  And  aiso  the  practique 
of  Scotland  was,  that  all  such  obligations  are  made  without  the  presence  of  the 
husband  to  the  eflfect  that  they  should  not  aftcrwaid»  aUege  the  same  to  be 
done  through  fear  of  the  husband}  in  respect  of  the  whkh  xeply  and  reasonsi 
the  said  exception  was  repelled. 

FoL  Die.  V.  up.^ou    Maidaud^  MS.  /u. 205. 


Ko  20  J, 


1679,     February  21, 


CocKJBURN  aginnst  Burn*. 


Found  (which  was  never  decided  befbre)^  that  in  the  wife's  deeds  of  admrnis- 
tration  of  her  own  proper  goods  not  falling  under  communion,  the  husband^ 
consent  is  not  i^cessary. 

Fo/.  jDiV;  v.  I.  p.  40  r.     FountainbaBy  MS.    Stair. 

%*  See  this  case,  No  09.  p.  5793-  add  No  32.  p.  5794. 


No  204* 

Found  that  a 
wifr,  though 
living  sepa- 
rately from 
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1680.     yune  18. 


Bailuit  of  Torvroodhcad  a^aitut  Lady  Lethem. 


In  the  charge  given  by  BailBe  of  Torwoodhead  to  the  Lady  Lethem  his  mo- 
ther upon-her  bond,  the  Lorbs  declared  they  would  hear  this  point  in  their 
own  presence,  If  a  bond  granted  by  a  woman  ctoathed  with  a  husband  was  so 
null  as  that  it  neither  bound  her  person  nor  her  means,  where  she  lived  separate 
from  her  husband,  (as  the  Lady  Lethem  did  from  Pos-^o,)  though  not  divorced  j 
and  where  she,  by  an  act  of  Privy  Council,  bad  the  free  disposal  of  her  former 
jointure,  or  of  a  part  of  it,  or  had  an  aliment  which  neither  her  husband's  jus 
mariti^  nor  his  creditors,  could  reach  or  affect.  Some  thought  the  law,  (so  far 
as  her  allowance  exceeded  a  precise  aliment}  should  aI)ow  her  to  coinract  debt 
on  these  jointures,  and  she  might  sell  her  victual^  and  enter  into  contract  for 
delivery  thereof,  upon  which  undoubtedly  the  buyer  would  get  execution 
against  her ;  else  it  would  impede  commerce,  and  none  would  meddle  with  her, 
whereby  she  might  starve.  And  though  the  S.  C.  Velleianwm  aniuiUed  womens 
obligations,  yet  there  was  a  threefold  disparity  r  imo.  The  Senaiusecnsuh.  only 
secured  wives  against  their  intercessions  as  cautioners  for  others,  arfd,  It  only 
related  to  borrowed  money ;  whereas  the  bond  charged  on,  is  for  furnishing  ne* 
cessaries  to  the  house.  3/10,  It  did  only  strike  against  strangers ;  whereas  this 
bond  is  by  the  mother  to  her  own  son,  who  having  a  bulimia  et  appetitus  ca^ 
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mmUf  the  moiher  Jure  natura  ought  to  entertate^hiixl :  And  therefore  some  aK 
leged,  albeit  during  the  standing  of  the  marriage  undissolved,  she  cannot  be 
disttessed  for  payment  personally,  by  capticKi,  ii<f%  yet  her  jointures  may  be  af- 
fected with  arrestments  or  other  diligence.  J^.-^»».  Robert,  ret.  jud.  Kb^%.  c.  6A 
Stair,  B- 1.  tit.  4.  §  16.  This  cause  being  debated  in*presence,  on  the  aid  July  1680, 
'*  the  Lords  found  a  wife's  bond  null  qucHui  omnes  effectus^  either  of  personal  or 
real  execution  ;  and  this,,  albeit  the-  Lady  had  ai>  obligement  from  her  son  that 
he  should  pay  her  such  a  price  for  these  necessaries  yearly  as  such  persons  should 
modify  y  because  this  put  the  Lady  to  be  once  the  first  disburse^  and  so  bad  no- 
thing but  an  uncertain  action  of  repetition  of  the  price.''  But  the  Lords 
recommended  to  her  to  furnish  her  son  ex  pietate  matermi  (for  venter  non  babet 
aureSt  nee  patitur  moram)  what  she  could  spare.  This  was  a  caution  of  moral 
equity,  but  of  no  legal  compulsion.  A  wife  granting  bond  for  borrowed  money, 
and  swearing  never  to  quarrel  it,  yet  both  the  bond  and  oath  were  found  nuU 
and  not  obligatory,.  iSth  Felx  1663,  Birch,.  No  165.  p,  5962. 

FoL  Die.  r.  up.  401.     Fountainball^  v.  i.  p.  I02. 

*^*  Sec'Stair's  report  of  thiscase,  No  178.  p.  5981. 


No  204» 


1709.    January  27^  Dick  and  Dunbar  n^ainst^  Lady»  Pinkhili.  . 

Bessie  Dick,  Lady  Pinkill,  being  provided  in  a  jointure  out-  of  Boyd  of  Ym- 
kill  her  husband*s  lands,  she^  to  obtain  his  creditors'  oonsent;  enters  into  a  transact 
tion  with  them  in  1698,  and  restricts  herself  to  800  merks,,but  takes  the  security 
by  v/ay  of  an  yearly  alimentary  annuity,,  ejicludiiig  Lieutenant  Crighton^  then 
her  husband,  his  jus  mariti ;  and  that  ft  should  not  be  aiFcctable  by  his  credip- 
tors,  and  that  her  discharge  should  be  sufficient  without  her  husband.  Crighton 
heing  dead,  she  marries  one  J^pies  Dunbar;  and  Finkili  shunning  to  pay,  she 
pursues  a  poinding  of  the  ground  oti  her  infeftmcnt,  and  craving  decreet,  Dun- 
bar compears,  and  alleges  the  decreet  must  go  out  in  his  name,  as  having  right 
Jure  rnariti ;  and  though  the  former  husband  was  excluded,  yet  he  had  never 
consented  nor  renounced,  and  the  administration  belongs  to  him- as*  bead  of  the 
family.  Answeredy  She  acknowledges  she  had  made  an  unfortunate  choice, 
who  in  sixteei>  months  time  has  dissipated  a  great  part  of  her  means  and  liveli- 
hood, to  her  utter  ruin  and  starving,  what  by  his  creditoi-s'  poinding  and  arrest- 
ing all,  and  what  by  his  own  drunkenness  and  prodigality  j  and  if  he  get  the 
disposal  of  this  small  reserved  alinient  of  800  merks,  he  will  reduce  her  to  a 
cake  of  bread  j  and  this  being  a  constituted  aliment  long  before  he  had  any  in- 
terest by  bis  marriage,  it  must  stand  good  against  him,  as  well  as  it  did  against 
the  former  husband.  Replied^  Both  by  ihe  laws  of  God  and  the  land,  the  hua- 
band  vi^%princeps  et  caput  fay^^^a^  and  to  divest  him  of  that  power,  and  invest 
it  in  the  wife  was  against  (i  jj^ws  of  nature,  and  contra  bonos  mores.  Yea 
...  U*  „>.  .e.™^  Y^,  .«.«„  U..  ana  I^.  Co>an„..  .„  ,Z 
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Ko  10  c      P*  ^^^^''  ^^"^  ^^^  husband  c6u1d  dot  rtjiounce  hisjusindiriUi  and  therefore  the 

Lady  Pinkill  having  by  chasing  him  for  her  husband,  subj^ted  herself  to  his 
goTcrnment,  both  as  to  her  estate  and  per^on^  she  cannot  deprive  him  of  his  le« 
gal  right ;  and  Dirl^ton,  Voc&  ALiMfiNt,  thinks  it  so  personal  that  it  is  neither 
subject  to  the  hu^band*s  Jus  inariti  nor  his  creditors'  arrestments,  though  some 
great  lawyers  ma^no  coftatu  &t  boatu  assert  the  contrary  ;  but  the  Lords,  since 
his  time,  have  found  lYi^jus  maritl  rcnounceable,  as  in  the  case  of  Dr  Cunning- 
ham's Lady,  and  Mrs  Anderson  and  Patrick  Telfer,  her  husband,  No  5^.  p.  5836. 
and  in  this  case,  they  declared  the  Lady  PinkilPs  aliment  not  aflPectable  by  her 
husband's  creditors,  but  only  applicable  to  the  use  for  which  it  was  destinated, 
to  wit,  the  maintenance  ^nd  entertainment  of  the  family,  of  which  Dunbar  the 
husband  was  a  part,  and  could  not  be  secluded ;  but,  in  regard  of  his  bad  ma- 
nagement, they  appointed  Lord  Prestonhall,  the  Reporter,  to  see  which  of  them 
offered  the  best  caution  to  apply  it  to  its  true  use,  that  these  might  be  preferred 
in  the  p©wer  of  administration  and  uplifting  thereof,  to  prevent  misapplying 
and  squandering. 

FqI.  Die.  V.  I.  p.  401.     Fountainball,  v.  i.p.  485, 

*^^  Forbes  reports  the  same  case  : 
1709.     Bee.  I- 

The  Lady  Pinkill  having  an  yearly  annuity  of  800  merks  provided  to  her  out 
of  the  lands  of  Pinkill,  with  consent  of  Captain  Crichton,  her  former  husband, 
in  these  terms,  viz.  that  the  same  should  be  only  applicable  for  her  aliment, 
and  that  her  receipt  and  discharge  without  his  consent  should  be  sufficient  to 
the  debtor  in  the  annuity ;  after  Captain  Crichton's  decease,  the  Lady,  with  the 
concurrence  of  James  Dunbar,  her  present  husband,  pursued  an  action  of 
poinding  the  ground  against  the  tenants  of  Pinkill ;  and,  when  it  came  the 
length  of  a  decreet,  diverted  from  him,  because  of  mal-treatment ;  there  arose 
a  question  betwixt  her,  him,  and  his  creditors,  in  whose  name  the  decreet 
should  go  out. 

The  Lords  found,  That  the  annuity  being  alimentary,  did  exclude  Mr  Dun- 
bar's disposal  thereof  by  his  jus  mariti,  and  could  not  be  withdrawn  by  him  or 
his  creditors,  but  must  be  employed  for  alimentmg  her  and  him,  and  their  fa- 
,roily ;  and  that  the  term's  annuity  due  preceding  their  marriage  must  be  applied 
•  for  payment  and  satisfaction  of  the  Lady's  alimentary  debts  preceding  the  mar- 
riage ;  and  the  term's  annuity  since  the  marriage,  for  satisfaction  of  alimentary 
debts  of  the  family  since  the  marriage;  and  found,  that  in  time  coming,  the 
annuity  must  be  applied  for  maintenance  of  the  family,  the  husband*  always 
having  the  administration  and  application  thereof,  upon  finding  caution  to  ap. 
ply  the  same  accordingly,  and  particularly  to  piy  the  Lady  out  of  the  first  end 
of  the  said  annuity  yearly  the  sum  of  200  merks  for  her  clothing  ;  providing 
the  debts  contracted  for  obtaining  decreets,  and  making  the  lifeient  annuity 
.(effectual,  be  paid  in  the  first  place  off  the  whole  head  of  the  bygone  annuities 
•due  pieceding  and  since  the  marriage. 

Forbes^  p.  360. 


S«CT.  10. 


HVSl^AND  jow  WBFE. 


6001 


SECT.    X. 

Husband's  Ccnsentj^  how  interponed.      Natural  or  Legal  Incapacity 

in  the  Husband. 


I  j66.    Ftkmary  1%^        Pu^^mii  against  Melyilu:. 

In  an  action  of  remoring,  intented  by  David  Dunbar  against  Helen  Meville, 
his  mother,  for  rcmoviQg  her  from  a  waste  tenement,  it  was  excepted  by  the  said 
Helen,  That  she  was  infeft  in  liferent  in  the  said  tenement ;  whereto  it  was 
answered^  That  ^heh^d  renounced  her  liferent  of  the  same  in  favour  of  the  pur- 
suer her  son,  the  time  of  his  contract  of  marriage. — ^It  was  replied^  That  the 
time  of  the  renunciation  she  was  clad  with  a  husband,  who  then  was  absent* 
and  consented  not  thereto  in  the  mean  time. — It  was  answered  by  the  pursuer, 
That  her  said  husband  was  now  deceased ;    and  also  before  his  death  he  ratified 

ft 

the  said  renunciation,— *It  was  answered  by  the  defender.  That  the  renunciation- 
being  null  from  the  beginning,  as  being  done  by  a  woman  without  consent  of 

her  husband^  could  not  be  valid  by  that  ratification* The  Lords  found  the 

said  renunciation  was  null  from  the  beginning,  and  the  ratification  of  the  hus- 
band coming  thereafter  without  her  consent  again  of  new,  could  not  make  the 
same  suflicient. 

FoL  Die.  V.  I.  p.  401. '  MmtUmd^  MS. p.  209.  r 
•^*  See  Spottiswood*s  report  of  this  case,  No  195.  p.  5993*   - 
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1626.     December  19. 


Math£W  against  Sibbald. 


An  heritable  bond,  granted  by  a  husband  and  wife,  upon  her  property  lands, 
found  null  quoad  the  wife,  because  it  did  not  bear  the  husband's  (Express  consent 
authorising  her  therein. 

FoL  Du.  V.  I,  p.  402*    I^urie.    Spottiswood.  -v . 

•|i*  Sec  this  case,  No  163.  p.  5959. 


No  207. 


1698.    February  ^^. 

Lady  Cochran,  Kixmarkock,  against  The  Dotchbss  of  Hamiltok.    . 

The  Laot'  Cochhak,  as  rcK^^nting  Lady  Margaret  Kennedy,  her  sister, 
pursues  the  Dutchess  for  «h(L^  ,^^  of  a  bond  of  50,000  merks,  due  by  the  fa- 
mily of  Hamilton,  to  hen   ^^^^  ^^,  imo^  Instrumentum  apud  debitorem  prasumi-^ 

y// 
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tur  soIuturfL  ido,  She  had  an  assignation  from  Ladj  Margaret  thereto,  with 
the  bufien  of  sundry  legacies,  .which  the  Dutchess  had  accordingly  paid. 
Answered^  The  assignation  was  null,  being  granted  by  Lady  Margaret  when 
vcstita  viroy  and  married  to  Dr  Burnet,  now  Bishop  •of  Sarum,  and  he  is  not 
a  consenter  for  his  interest.  Replied^  In  his  contract  of  marriage,  he  renoun- 
ced hi&  jus  maritim  this  sum ;  likeas,  after  the  assignation,  he  has  granted  a  ra^ 
tification  thereof  to  the  Butchess,  Which  two  are  sufficient  to  sustain  the  assig- 
nation. Duplied^  A  husband*s  concourse  and  consent  to  the  legal  deeds  of  his 
wife,  must  be  specific  as  to  the  thing,  and  interposed  in  ipso  actu^  and  not  a  ge* 
•neral  confirmation  ex  intervallo^  which  doejs  qot  integrate  the  act ;  Just  as  a  tu- 
tor's concourse  with  his.iriinor  must  be  in  ipso  actu^  $  2.  Institute  De  auct.  Tutor. 
Triplied^  The  husband  rti^y  quandqcunque  consqnt«  iind.ip  such  cvi5^$  ratibabitio 
cpmparatur  mandato^  ct  rctrotrabitur ;  and  though,  by  the  old  law,  curators 
xoidd  not  ratify  ex  intervaUo^  yet  by  the  law  of  the  Code  they  might,  /.  ulu  C. 
Ad  S.  C.  Macedon.  and  Bachpvius  is  of  the  sam^  opinion ;  and  Sande,  Decis. 
Eris.  lib.  7,.  dejinii.  ^.  tit,  3.  sbew$,  that  a  husband's  consent  being  only  solemni- 
iatis  causa^  sufficit  si  ex  intervallo  adbibeatur^  and  he  cites  Gomezius  and  others. 
The  Lords  found  Lady  Margaret*s  assignation  sufficiently  Validated  by  the  an- 
^pcedeot  renunciation,  and  subsequent  ratification  of  the  husband. 

JToL  Die,  V,  I.  p.  402.     Fountainball^  v.  l^p.  827. 


j^  1729.    June  21.     •    BaipoKT  Bold  M^nst  GeonGE  Montoomerie. 

Ik  a  reduction,  at  ft  wife's  instance,  of  a  gratuitous  disposition  granted  by  ber- 
self«  wherein  was  reserved  her  own  and  her  husband's  liferents;  the  Lords  found. 
That  the  husband  being  furious  at  the  time  of  granting  the  disposition,  and  con- 
tinuing so  tilt  his  death,  the  want  of  his  consent  to  the  disposition  was  not  r&- 
jerant  to  annul  the  same.    See  Appendix;. 

FoL  Die.  V.  1.  p.  402, 
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1733.    yune  29.        Dall  sgainst  Countess  of  Southssk. 

A  WIFE,  after  her  husband's  forfeiture,  having  granted  her  personal  obligation 
without  his  concurrence,  for  a  debt  due  by  him,  the  question  occurred,  whe- 
ther this  obligation  was  ipso  jure  null  or  not  ?  And  it  was  argued  for  the  ere- 
ditor.  That  this  nullity  being  introduced  by  our  municipal  law,  could  only  be 
in  force  so  long  as  the  civil  and  municipal  rights  betwixt  husband  and  wife  sub- 
sisted, which  were  entirely  dissolved  by  the  forfeiture. The  Lords  found 

the  defence  of  being  veitita  viro  not  relevant,  in  regard  the  husband  was  at- 
tainted at  the  time  of  granting  the  obligation.    See  Appendix. 

FoL  Die.  v.  1,  p.  402* 

The  Subject  Husband  and  Wife  is  continued  in  Volume  XV, 
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